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MEMORANDA. 


On  Saturday  the  eighth  of  December^  died  the  Honoar- 
able  Sir  James  Allan  Park,  Knt,  one  of  the  Judges  of  the 
Court  of  Common  Pleas.  He  was  succeeded  by  the  Right 
Honourable  Thomas  Erskine^  Chief  Judge  of  the  Court  of 
Bankruptcy,  who  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto  *^  Judicium  parium"  He  took 
his  seat  on  the  first  day  of  Hilary  Term. 

In  Hilary  Term,  1839>  Mr.  Baron  BoUand  resigned  his 
seat  in  the  Court  of  Exchequer,  on  account  of  continued 
indisposition,  and  in  the  vacation  following,  William  Henry 
Maule^  Esq.,  one  of  her  Majesty's  counsel,  was  appointed  to 
succeed  him,  and  having  first  been  called  to  the  degree 
of  the  coif,  gave  rings  with  the  motto  "  Suum  cuique** 
He  took  his  seat  in  the  same  Court  on  the  first  day  of  Easter 
Term. 

In  Hilary  vacation,  WiUiam  Oaotienough  Hayter^  Esq., 
of  Lincoln's  Inn,  received  a  patent  of  precedence;  and 
t/oAn  StuarU  Esq.,  of  Lincoln's  Inn,  Samuel  Oirdlestane, 
Esq.,  of  the  Middle  Temple,  and  Robert  Vattg/um  Richards^ 
Esq.,  and  Griffith  Rioliards^  Esq.,  of  the  Inner  Temple, 
were  appointed  her  Majesty's  Counsel. 
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KiNOTON  V,  Hack.  Qu-^'ii^nJi. 

Jan,  II. 

A  RULE  nm  had  been  obtained,  which  called  upon  the  plaintiff  toslie^   The  decree  of 

cause  why  a  writ  de  coniumace  capiendo,  issued  in  this  cause,  should  ^j^^j  Court, 
not  be  set  aside.     It  appeared  bv  the  affidaviU  that  the  defendant,  WiUiam   ^'WcJ*  required 

,__,-_  .      ,  "  .       1      ^        .  ^  *.    •       r»'  1  r  the  defendant 

Hack,  had  been  cited  to  appear  in  the  Corisistory  Court  of  the  Bishop  of  to  perform 
Peterbarwgh,  to  answer  the  plaintiff  on  a  charge  of  defamation.     The  de-  P^"*^certai!i 
faraation  was  proved  by  two  witnesses,  and  a  citation  was  afterwards  issued,  sum  as  costs, 
commanding  him  to  appear  in  the  Bishop's  CJourt,  to  shew  cause  why  sen-  hfmln*Court, 
tence  should  not  be  pronounced  against  him.     He  appeared  accordingly,  and  ^V^^  ^^  ^*°  ^^ 
was  twice  personally  admonished  to  take  the  schedule  of  the  penance  enjoined  ly  admonished 
to  be  performed,  out  of  the  Registry  of  the  Court.     During  this  proceeding  ich^uie"f*ti.o 
the  defendant  behared  with  great  violence,  repeatedly  declaring  his  resolu-  penance,  wirch 
tion  not  to  perform  the  sentence,  and  said  that  he  would  rather  rot  in  goal  do.'^and  a  re- 
than  pay  the  costs.     It  was  stated  that,  in  consequence  of  the  irritated  state  ^!^°^^^^  ^^^ 
of  the  defendant's  mind,  he  might  not  have  perfectly  comprehended  the  pur-  aervedupon 
port  of  the  admonition.     The  defendant  having  neglected  to  take  out  the  J^^  to  poJ^ 
schedule  of  the  said  penance,  a  reclamation  or  penance,  was  duly  served  upon  form  the  pe- 
him,  which  directed  that  he  should  repair  to  the  Minister's  house  at  Brooke,  pay  the  costs. 
and  there,  in  the  presence  of  the  said  Minister  and  the  plaintiff,  declare,  among  ^^(^^^qj^^ 
other  things,  his  l)elief  that  the  life  and  conversation  of  the  plaintiff  were  tempt  for  non- 
sober,  chaste,  and  honest.     If  appeared  that  there  was  no  Minister's  house  at  ^^^^ndthsLi 
Brooke,  but  that  the  Minister  resided  at  Oakham,  to  which  the  chapelry  of  »  ^^it  ^'^S^*' 
Brooke  was  annexed.     The  defendant  not  having  performed  the  penance  ac-  issued  against 
cording  to  the  sentence,  was  decreed  to  be  in  contempt,  and  a  writ  de  contu-  pJJ^for^fng 

mace  capiendo  issued  against  him,  of  which  the  following  is  a  copy : —  the  penance 

and  paying  the 
costs,  ought 
"  Wilb'am  the  4th,  &c.  to  the  Sheriff  of  Rutlandshire,  greeting.  The  Right  not  to  be  set 

Reverend  Father  in  God,  Herbert,  by  Divine  permission  Bishop  of  Pelerho-  Se^S-nince"^*' 

rough,  hath  signified  to  us  that  one    William  Hack,  of,  &c.,  is  manifestly   might  have 

contumacious,  and  contemns  the  jurisdiction  and  authority  of  the  law,  and  Ju-  ly  decreed. 
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riidiclioii  Ecdcsotftical,  in  not  obejing  the  kwfiileoiBaiuids  of  Ibe  ReTerend 
K^Jtov  ^-  Bmiier,  Qerk,  Doctor  id  Drnnhj,  pnocipd  Surrogmte  of  the  ReTerend 
and  Wonhipliil  S.  Madam,  CleriE,  Doctor  in  Divinitj,  tiie  late  Ykar-Generdl, 
Coamiissary-Genenl,  and  Official  Principal  of  the  Coniirtorial  and  ^wtoopal 
Court  of  iWer&oTiMiyA,  enjoined  and  deoeed  to  be  perfamed  bj  him,  the  said 
William  Hack,  on  some  day  aAer  the  23d  day  of  Jufy  now  last  past,  and 
belbre  the  29th  of  Amgwti  then  next  following,  and  since  also  passed,  bj 
repairing  to  the  Minister's  house  at  Brooke,  aforesaid,  and  then  and  there 
in  the  presence  of  the  said  Minister,  and  also  in  the  presence  of  Ann  Km^ 
torn,  (she  baring  three  days  notice  giTcn  to  her  of  the  perfonnance  thereoQ 
or  in  her  absence,  making  a  confession  in  the  wofds  Ibllowing,  (to  wit) — ^I, 
William  Haeky  do  confess  that  I  hare  scandalously  abused  Ann  Kington,  by 
saying,  Ac.  Now,  I  hereby  humbly  ask  her  pardon,  and  do  promise  to  be- 
have myself  towards  her  for  the  future,  in  a  more  Christian-like  and  diaritable 
manner;  and  that  I  belioTe  her  life  and  conversation  to  be  sober,  chaste^  and 
honest.  And,  also,  in  not  paying  the  sum  of  £25,  the  amount  of  the  costs 
and  expences  made  and  taxed  in  this  cause,  and  decreed  to  be  paid  to  the 
said  Ann  Kington,  or  her  Proctor,  by  the  said  William  Hack,  on  or  before 
the  said  1 2th  of  AuguMl,  for  the  costs  and  expences  incurred  by  her  in  the 
cause,  which  was  promoted  by  the  said  Ann  KingUm  against  the  said  William 
Haek^  for  defamation,  which  is  merely  Ecclesiastical  or  Spiritual ;  nor  will 
he  submit  to  the  Ecdeskstical  Jurisdiction ;  but,  forasmuch  as  the  Royal 
power  ought  not  to  be  wanting  to  enforce  such  Jurisdiction,  we  command 
you,  &c." 

The  grounds  upon  which  the  rule  was  obtained  were :  Flret,  That  the 
defendant  was  not  duly  admonished,  and  had  not  taken  out  a  schedule  of 
penance.  Secondly,  That  the  fJace  of  performing  the  penance  was  insuffi- 
ciently described.  Thirdly,  That  the  defendant  was  enjoined  not  only  to 
confess  that  he  had  defrmed  the  plaintiff,  but  also  to  dedare  his  belief  that 
her  life  and  conversation  were  sober,  chaste;,  and  honest  And,  Fourthly, 
That  the  writ  was  defective  upon  the  face  of  it. 

Ckannell  shewed  cause. — ^As  to  the  first  point  Ros  v.  Mabg  (a),  will  be 
cited  on  the  other  side.  That  case,  however,  has  no  application,  for  there  the 
defendant  had  not  been  admonished  to  take  the  schedule  out  of  the  registry; 
he  had  no  notice  of  the  penance  imposed  upon  him,  and  therefore  could  not 
be  in  contempt.  Here  it  was  unnecessary  for  the  defendant  to  take  out  the 
schedule  of  penance,  as  he  was  present  in  Court  when  the  sentence  was 
pronounced,  and  was  twice  personally  admonished  to  take  it  out  of  the 
registry.  It  appears,  moreover,  that  be  conducted  himself  in  a  violent  and 
outrageous  manner,  and  declared  his  determination  not  to  perform  the  sen- 
tence. The  next  ground  is,  that  the  Spiritual  Court  could  not  compel  the 
defendant  to  dedare  his  belief  that  the  plaintiff  was  sober,  chaste,  and  honest 
in  her  life  and  conversation.  The  same  objection  was  *aken  in  Birek  v. 
Brown  (b),  and  overruled  by  Taunton,  J. ;  the  words  of  the  sentence  in  that 
case  being  precisely  similar  to  those  contained  in  the  present  sentence.  The 
third  point  is,  that  the  place  of  penance  is  insufficiently  described.  The 
defendant  is  commanded  to  repair  to  the  Minister's  house  at  Brooke,  and 

(a)  3  DowL  &  Ry.  570.  (b)  1  Dowl.  P.  C.  395. 
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(here  perform  the  sentence ;  whereas  it  appears  that  the  Minister  resides  at    QvenC*  B^ndu 
Oakkamt  to  which  Brooke  is  ande$xed  as  a  chapelry.  But»  however  defective       KiNorotf 
the  sentence  may  be  in  this  particular,  the  writ  ought  not  to  be  quashed,  be- 
cause a  judgment  may  be  bad  in  part,  and  good  as  to  the  remainder.     The 
defendant  is  in  contempt  for  the  non-payment  of  the  costs,  and  to  that 
extent  at  least  this  sentence  can  be  supported. 

/.  Jervis,  eonird. — ^The  defendant  has  not  been  duly  admonished.  The  afii- 
davits  which  state  that  he  was  personally  admonished  in  Court,  do  not  disclose 
the  name  of  the  person  by  whom  the  admonition  was  given.  Indeed,  it  is  al- 
leged that  the  defendant  scarcely  comprehended  the  nature  of  the  proceeding. 
Secondly,  It  must  be  conceded  that  the  objection  to  the  form  of  the  sentence  is 
answered,  if  the  case  of  Birch  v.  Brown  (e),  is  to  be  supported.  But  it  is  sub- 
mitted, that  that  case  goes  too  far,  and  that  the  learned  Judge  was  mistaken  in 
his  construction  of  the  statute  of  Cireumapeete  agatit  {d)^  (13  Ed.  1,  stat.  4). 
The  objects  of  penance  are  twofold,  the  punishment  of  the  oflender  and  the 
▼indication  of  character;  and  it  is  with  reference  to  the  former  object  onlj*, 
that  the  statute  confers  such  ample  power  upon  the  spiritual  Judge.  The 
form  given  in  2  BurtCi  EeeleMtaeiicai  Late,  138,  requires  the  defendant  to 
admit  that  he  has  defamed  the  plaintiff;  but  not  to  vouch  for  the  purity  of 
her  life  subsequently  to  the  time  of  the  defamation.  Thirdly,  The  defend- 
ant  is  commanded  to  undergo  penance  at  the  house  of  the  Minister  at 
Brooke  ;  this  sentence  is  bed,  as  the  performance  might  subject  the  party  to 
an  action  for  trespass.  The  proper  place  of  penance  is  the  vestry  or  hall  of 
the  Court,  and  not  a  private  dwelling  house.  And  it  appears  that  the  Minis- 
ter resides  at  Oakham,  and  not  at  Brooke.  Such  being  the  case,  the  founda^ 
tion  of  this  judgment  altogether  fails,  and  the  costs  which  rest  upon  it  must 
&11  to  the  ground,  especially  as  they  may  have  been  increased  by  the  defec- 
tive nature  of  the  judgment.  [Lord  Denman,  C.  J. — ^It  does  not  appear 
that  the  costs  have  been  increased  by  that  part  of  the  judgment  which  you 
consider  illegal.] 

I/>rd  DsNMAN,  C.  J. — The  first  question  in  this  case  is  whether  the  de- 
fendant has  been  duly  admonished.  On  this  point  there  is  a  diflerence  be- 
tween the  affidavits.  But  this  at  least  is  clear,  that  he  was  present  when  the 
sentence  was  pronounced,  and  was  twice  personally  admonished  to  take  a 
schedule  of  the  penance  out  of  the  Registry  of  the  Court.  It  is  sworn,  in- 
deed,  that  owing  to  the  state  of  excitement  under  which  he  laboured,  he  did  not 
properly  understand  the  purport  of  the  monition.  But  a  man  must  not,  by  acts 
of  this  sort,  close  his  understanding  against  the  plain  and  obvious  import  of 
language.  And,  although  I  should  have  been  better  satisfied  if  he  had  ap- 
pesrod  to  comprehend  what  took  place,  still  we  must  take  it  for  granted  that 
his  anger  and  passion  were  the  cause  of  his  not  understanding  the  exact 
terms  of  the  sentence.  One  thing,  however,  is  clear,  that  he  was  required 
to  pay  costs,  and  that  notice  to  this  effect  was  duly  served  upon  him.  With 
this  part  of  the  sentence  he  has  refused  to  comply.  The  question  then  is, 
whether  the  objections  to  this  writ  are  valid.  The  writ  will  be  good,  if  any 
of  the  grounds  on  which  it  issued  constitute  an  act  of  contempt  on  fhe 


(f)  IDowl.  P.C.395. 
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(d)  1  Oijghton,  Ord.  Jud.  391,  2. 
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part  of  the  defendant.  Now,  the  defendant  has  been  goUty  of  a  contempt, 
with  regard  to  the  non-payment  of  the  costs.  He  was  commanded  to  pay  a 
precise  sum  as  costs;  and  the  circumstance  of  his  being  ordered  to  do 
penance  at  the  house  of  the  Minister,  and  to  make  a  genetal  statement  of  his 
belief  in  the  purity  of  the  plaintifTs  conduct,  is  a  matter  of  small  importance ; 
for,  if  the  Court  was  justified  in  ordering  him  to  pay  costs,  he  was  in  contempt 
for  refusing  to  pay  them.  We  think  the  costs  were  properly  awarded  against 
him,  and  it  is  difficult  to  see  how  they  could  be  increased  by  his  ignorance  of 
the  sentence,  and  his  refusal  to  perform  it. 


LiTTLEDALB,  WiLLiAMS,  and  GoLBRiDTB,  Js.,  Concurred. 


Rule  discharged. 


Jan.  30. 


The  QuEBN  V.  Fox. 


An  aMiftUnt 
oteTM«r,  after 
the  expiration 
of  his  office, 
harin^  refused 
to  deliTer  up 
the  parochial 
books  to  the 
existing  over- 
sefTS,  they 
applied  to  two 
Justices  under 
the  sUtute ; 
but  the  Jus- 
tices refused 
to  interfere. 
The  Court 
sranied  a  man- 
damua  to  com- 
pel the  assist- 
ant orerseer  to 
deliver  up  the 
books. 


VMT'HITEUURST  obtained  a  Rule  nisi,  cnlling  upon  the  late  assistant 
overseer  of  the  parish  of  Chap  f  en  h  Frith,  to  shew  cause  why  a  man- 
damus should  not  issue,  requiring  him  to  deliver  up  to  the  present  overseers 
certain  ratebooks  of  the  parish  from  1817  until  1832,  during  which  period  he 
had  acted  as  assistant  overseer  (a).  It  appeared  by  the  affidavits  filed  on 
shewing  cause,  that  before  the  rule  was  obtained,  an  application  had  been 
made  by  the  parish  officers  to  two  Justices  of  the  Peace,  who  had  refused  to 
take  any  proceedings  to  compel  tlie  delivery  of  the  books  (A). 

Sir  W,  W,  Foliett  shewed  cause.  This  application  cannot  be  granted,  be- 
cause a  summary  jurisdiction  is  given  to  magistrates,  whereby  overseers 
may  be  compelled  to  deliver  up  all  the  books  which  belong  to  the  parish. 
The  parties  have  endeavoured  to  avail  themselves  of  this  summary  remedy, 
and  afler  having  failed  to  obtain  redress  they  cannot  apply  to  this  Court 
for  assistance.  The  writ  of  mandamus  is  only  issued  for  public  purposes ; 
to  enforce  the  observance  of  a  public  right  or  duty.  Here  the  parties  have 
not  only  a  summary  remedy,  but  may  also  proceed  by  an  action,  if  they 
have  any  legal  claim  to  the  possession  of  the  documents. 

Whitehurst,  in  support  of  the  Rule.  A  mandamus  is  the  only  remedy 
which  will  enable  the  parties  to  obtain  these  books,  to  the  possession  of 
which  they  are  clearly  entitled.  The  obligation  which  the  law  has  imposed 
upon  an  overseer  to  give  up  the  parish  books  to  his  successor,  is  a  public 
duty,  and  if  it  be  not  performed,  this  is  the  only  appropriate  remedy.  By 
Stat.  17  Geo.  2,  c.  38,  s.  1,  the  parish  books  are  directed  to  be  carefully  pre- 
served by  the  churchwardens  and  overseers ;  and  section  13  directs  that  the 
rate  books  shall  be  delivered  over  from  time  to  time,  to  the  new  and  succeed- 
ing churchwardens  and  overseers. 

In  Rex  v.  Clapham  (c),  a  mandamus  was  granted  to  oblige  the  old 
overseer  of  the  poor  to  deliver  over  (he  books  of  poors'  rates  to  the  new 
overseer,  and  it  is  said  by  the  CJourt,  "  They  are  public  books  and  ought 


(a)  See  59  Geo.  3,  c  12,  s.  7,  35. 
{b)  See  17  Geo.  1^  c.  38,  a.  2;  50 
Geo.  3,  c.  49,  s.  1. 


(c)  1  Wilson,  305. 
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to  be  delivered  orer'byone  overseer  to  another,  that  all  the  parishioners 
.  roaj  have  access   to  them,  and  the  overseer  and  churchwarden,  for  the 
time  being,  ought  to  have  the  custody  thereof/' 

And  in  Rex  v.  BieUhow  (6),  a  mandamus  had  been  moved  for,  to  compel 
the  defendants,  who  were  overseers  of  the  parish  of  St.  George,  in  Stam- 
ford, to  deliver  up  all  the  public  books  and  papers  in  their  custody;  and  it 
was  moved  to  supersede  the  writ,  on  the  ground  that  if  the  rule  were 
made  absolute,  the  defendants  would  be  deprived  of  the  opportunity  of 
making  defence,  in  case  they  were  sued  by  any  of  the  parishioners  for 
money  had  and  received ;  and  that  the  granting  the  writ  was  less  necessary, 
because  the  Justices  of  the  county  had  a  jurisdiction  in  these  matters.  But 
the  rule*  was  made  absolute,  and  Page,  J.  said,  '*  I  do  not  see  how  the 
poor  can  be  relieved,  unless  the  succeeding  overseers  can  have  an  opportu- 
nity of  informing  themselves  how  the  money  raised  for  their  relief  hath  been 
disposed  of,  which  can  only  be  by  receiving  the  accounts  of  their  prede- 
cessors for  the  purpose  of  inspection." 

These  authorities  are  directly  in  point.  No  action  could  be  maintained  to 
recover  these  documents,  because  there  is  no  person  in  a  situation  to  be 
plaintiff  in  the  suit.  And  the  objection  that  the  Court  will  not  interfere,  aAer 
an  application  has  been  previously  made  to  Justices  of  the  Peace,  has 
little  weight,  because  it  doe^  not  appear  what  the  grounds  were  which  in- 
duced the  Magistrates  to  dismiss  the  application.  The  King  v.  Clear  (e) 
shews  that  a  mandamus  will  lie,  notwithstanding  a  power  be  given  to 
Magistrates  to  inflict  a  penalty 

Dbsvh AN,  C.  J.  It  appears  that  the  books  belong  to  the  parish,  and  that 
this  application  is  made  by  the  parish  officers.  Under  these  circumstances, 
the  rule  must  be  made  absolute. 

LiTTLEDALB,  WiLLtAMS,  and  CoLERiDOB,  Js.,  coDcurred. 

Rule  absolute  (d), 

(b)  1  Hott.  p.  260, ».  27o.  (d)  Sec  The  King  v.  Jeues,  1  Har.  & 

(t)  4  B.  &  Cress.  899.  Woll.  327. 


TisDELL  V.  Combe. 


Jan,  16. 


^RESPASS  for  breaking  and  entering  the  dwelling-house  of  the  plaintiff,  By  the  37th 

and   seizing  and  distraining  his  goods.     Plea— not  guilty,  and  issue  g^I^'^c!?^^^ 

thereon.  By  an  order  of  Mr.  Justice  LiiUedaie,  the  following  case  was  stated  entitled  "An 

for  the  opinion  of  the  Court.  J^  ^^^X^n' 

The  plaintiff  has  been  for  some  time  the  Master  of  a  Graveeend  and  ^^*^®?r!X 

London  Steam  Vessel,  called  the  Star,  and  the  defendant  is  a  Magistrate  for  CTme"of  the*" 

the  counties  of  Middleeex  and  Kent,  residing  in  the  county  of  Middlesex,  theLord  mITof 

On  the  19th  September,  1834,  the  defendant,  as  such  Magistrate,  issued  the  and  AlderaJn' 

following  warrant  luider  his  hand  and  seal.  of  London  were 

"  empowerea  to 

make  such 

'**»  "  ^^?J  »^«wW  IJ  wit  proper,  for  (he  ropruUtion  of  "  hoati,  vetuU,  and  other  craft  to  he  towed 
or  tco:ked  within  Yantlct  Creek  and  WincUor;  and  to  award  reasonable  penalties  for  the 
breach  thereof.  i/««,  that  the  Mayor  and  Aldermen  had  authority  under  this  act  to  make  a 
bye-Uw,  imposing  a  penalty  upon  all  persons  navigating  steam  vessels  at  a  greater  rate  than 
five  miles  per  hour. 
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Qu$aCt  BemK  '*  Whereas,  by  a  certain  conviction  under  the  hand  and  seal  of  me,  B0ye€ 
Combe,  Esq.,  one  of  his  Majesty's  Justices  of  the  Peace,  &c.,  bearing  date 
the  22d  day  of  August,  1834,  one  William  Tiedell,  late  of  Gravetend, 
in  the  said  county  of  Kent,  waterman,  was,  and  is  duly  convicted  before 
me,  the  said  Justice,  of  a  certain  oflence,  for,  that  on  the  1 1th  day  of  August, 
in  the  year  aforesaid,  upon  the  river  Thamee,  between  the  towns  of  New 
Windsor,  in  the  county  ot  Berks,  and  Yanilei  Creek,  in  the  said  county  oCKeni 
the  said  William  Tisdell  being  a  freeman  of  the  Company  of  the  Masters,  War* 
dens,  and  Commonalty  of  Watermen  and  Lightermen  of  the  river  Tkames,  and 
being  also  the  Master  of  a  certain  steam  vessel  called  the  Star,  did  unlawfully 
navigate  the  same  steam  vessel  upon  the  said  river,  between  London  Bridge  and 
the  eastern  limits  of  Limehouse  Reach,  to  wit,  &c.,  at  a  greater  rate  and  speed 
than  at  and  aAer  the  rate  and  speed  of  five  miles  or  knots  in  one  hour,  contrary 
to  a  rule  and  bye-law  made  and  allowed  in  pursuance  of  an  Act  passed  in  the 
8th  year  of  the  Reign  of  King  George  the  4th,  intituled,  &c.,  whereupon  I, 
the  said  Justice,  have  adjudged  the  said  William  Tisdell  to  forfeit  and  pay 
for  the  said  offence,  the  sum  of  3/.,  to  be  applied  as  the  law  directs,  which 
said  sum  of  money,  the  said  William  Tisdell  hath  neglected  and  refused  to 
pay.  llieBe  are  the«^fore  to  command  }  ou,  the  said  Constables  and  Peace* 
Officers,  to  levy  the  said  sum  of  3/.,  by  distress  of  the  goods  and  chattels  of 
the  said  William  Tisdell,  and  I,  the  said  Justice,  do  hereby  order  and  direct, 
the  goods  and  chattels  so  to  be  distrained,  to  be  sold  and  disposed  of  within 
four  days  next  afler  such  distress  so  by  you  taken,  unless  the  said  sum, 
together  with  the  reasonable  charges  of  taking  and  keeping  such  distress, 
shall  be  sooner  paid,  rendering  to  him,  the  said  William  Tisdell^  the  over- 
plus of  the  money  so  to  be  raised,  aAer  deducting  the  said  penalty,  and  the  ex* 
pences  of  the  said  distress  and  sale.*' 

By  virtue  of  this  warrant,  the  goods  of  the  plaintiff  were  seiied  in  his 
dwelling-house,  and  he  was  thereby  compelled  to  pay  the  above  mentioned 
penalty  of  3/.,  with  1/.  13«.  %d,  for  expences. 

The  bye-law  upon  which  the  conviction  took  place,  was  made  with  certain 
other  bye-laws  at  a  Court  of  Mayor  and  Aldermen  of  the  City  of  London, 
held  on  the  15th  day  of  April,  1825,  and  is  in  the  following  words  :— 

"  That  no  steam  l)oat  or  vessel  shall  navigate  upon  the  said  river,  between 
London  Bridge  and  the  eastern  limits  of  Limehouse  Reach,  at  any  greater 
rate  or  speed,  than  at  and  afler  the  rate  or  speed  of  6ve  miles  or  knots  in 
an  hour,  and  if  the  owner,  master,  pilot,  or  other  person  having  the  manage- 
ment or  command  of  any  such  steam  boat  or  vessel,  shall  navigate  the  same 
within  the  last  mentioned  limits,  at  any  greater  rate  or  speed  than  as  aforesaid, 
he  shall  forfeit  and  pay  for  every  such  offence  any  sum  not  exceeding  Ave 
pounds.*' 

By  the  57th  sec.  of  7  and  8  Geo.  4,  c.  75,  intituled  "an  Act  for  the 
better  regulation  of  the  watermen  and  lightermen  on  the  river  Thames,  be- 
tween Yantlet  Creek  and  Windsor,^'  it  is  enacted,  *'  that  it  shall  be  lawful 
for  the  said  Court  of  Mayor  and  Aldermen,  and  they  are  hereby  empowered 
from  time  to  time,  to  make  and  set  down  in  writing  such  rules  and  bye-laws 
as  they  shall  think  proper  for  the  government  and  regidation  of  the  freemen 
of  the  said  Company,  and  their  widows  and  apprentices,  and  the  boats,  ves^ 
sels,  and  other  craft  to  be  rowed  or  worked  within  the  limits  of  this  Act,  and 
to  annex  reasonable  penalties  and  forfeitures  for  the  breach  of  such  rules  and 
bye-laws  respectively,  not  exceeding  the  sum  of  5/.,  for  any  one  offence.** 
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The  statute  also  proTides,  that  the  same  roles  or  bye-laws  shall  not  be  in- 
consistent with  any  of  the  laws  of  this  king-lom,  or  the  provisions  and  direc- 
tions in  the  Act  contained ;  and  it  also  contains  a  power  to  alter  or  repeal  any 
bje^law. 

The  plaintiff  is  a  freeman  of  the  waterman's  Company ;  the  Siar  is  of  the 
registered  burden  of  187  tons.  It  is  not  licensed  under  the  41st  section  of 
the  above-mentioned  Act,  but  under  the  3d  and  4th  W.  4,  cap.  66 ;  and 
in  its  certificate  of  r^istry  is  denominated  a  ship  or  vessel. 

The  whole  of  the  above  Act  of  Parliament  is  to  be  taken  as  part  of  this 
case,  as  well  as  the  extracts  which  are  made  from  it. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  Court  of  Mayor 
and  Aldermen  of  London,  had  authority  under  the  7  and  8  Geo.  4,  cap.  75,  to 
make  bye-laws  affecting  such  vessels  as  the  Star,  If  the  Court  should  be  of 
q[Nnion  that  the  Court  of  Mayor  and  Aldermen  had  not  such  authority,  then  it 
was  agreed  that  the  plaintiff  should  recover  the  sum  of  20/. ;  but  if  the 
Court  should  be  of  a  contrary  opinion,  then  that  the  defendant  should  have 
judgment. 

CUoMhy  for  the  plaintiff. — ^The  only  question  is,  whether  the  Mayor  and 
Aldermen  of  the  city  of  London  have  authority  to  make  bye-laws  aflecting 
steam  boats.  The  statute  makes  mention  of  "  boats,  vessels,  and  other 
CTifl,  to  be  rowed  or  worked.^  Steam  boats  were  known  at  the  time  when 
the  statute  passed,  and  they  would  have  been  expressly  mentbned  if  the 
legishitore  had  intended  to  bring  them  within  its  provisions.  Steam 
boats  are  not  comprehended  under  the  words  *'  boats  or  vessels  ;*'  such 
boats  or  vessels  only  being  within  the  Act  as  are  rowed  or  worked,  and  a 
steam  boat  is  neither  rowed  nor  worked.  Nor  are  they  included  within 
the  terms  "  other  craft."  When  general  words  iollow  particular  ones,  they 
must  be  held  to  apply  to  matters  ejuidem  generis.  This  rule  was  Uid  down 
in  the  Archbishop  of  Canterbury/' e  case  (a),  by  Beet,  C  J.,  in  Fletcher  v.  Lord 
Sondes  (6),  and  by  Lord  Tenlerden,  C.  J.  in  Sandiman  v.  Breach  (c).  So  in 
Cosher  r.  Holmes  (d),  which  was  the  case  of  a  local  Act,  imposing  certain  duties 
upon  ''copper,  brass,  pewter,  and  tin,  and  on  all  other  metal s.**  Parke,  J. 
says,  "  The  word  '  metals*  taken  in  its  ordinary  sense  does  not  include  the 
precious  metals,  and  I  am  of  opinion,  that  that  word  must  be  understood 
in  its  ordinary  sense,  in  the  schedule  of  this  Act  of  Parliament.  And,  ac- 
cording to  the  rule  which  has  been  referred  to,  I  think  the  general  words 
following  the  particukr  enumeration  in  the  schedule,  must  be  taken 
here  as  referring  to  an  inferior  class  of  metals,  such  as  bell  «netal 
Queen^s  metal,  Sk,^  [Coleridge,  J. — Why  are  the  words  « vessel  or 
other  crafl"  introduced?]  Those  words  apply  to  the  lighters  which  had 
been  previously  mentioned.  The  Act  in  question  is  entitled  '*  an  Act  for 
the  better  r^ulation  of  lightermen  and  watermen  on  the  Thames,  between 
Yantlet  Creek  and  Windsor,^*  and  applies  to  boats  under  the  sole  manage- 
ment of  watermen.  Again,  this  clause  is  penal  in  its  nature,  and  ought  not 
to  be  extended.  If  the  Statute  includes  steam  boats,  it  may  comprehend 
still  larger  vessels,  and  East4ndia  ships  may  be  brought  within  its  provisions. 

(o)  Co.  Rep.  part  2,  p.  46.  (c)  7  B.  &  Cr.  100. 

[h)  3  Bing.  560.  (rf)  2  B.  &  AdoL  592. 
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Queer's  p  >teh.  It  cannot  be  supposed  that  the  l^islature  intended  to  place  the  entire  na    . 
TisuBLL       vigation  of  the  river  ThameM  under  the  controul  of  the  Lord  Mayor  and  Al  • 
f'-  dermen  of  the  city  of  London,     This  Act  has  already  received  a  judicial 

construction.  Before  these  bye-laws  can  become  binding,  they  must  be  al- 
lowed by  one  or  more  of  the  Judges.  An  application  for  this  purpose  was 
made  to  Tindal,  C.  J.,  who  refused  to  allow  them,  asking  at  the  same  time, 
why  steam  boats  were  not  expressly  mentioned  in  the  Statute.  They  were 
afterwards  allowed  by  another  learned  Judge,  but  then  the  question  now 
under  consideration  was  not  brought  to  his  notice.  These  bye-laws,  there- 
fore, being  bad,  the  warrant  cannot  be  sustained,  and  judgment  must  be  giv^n 
<br  the  plaintiff. 

Ryland,  for  the  defendant. — The  word  "  boats  "  cannot  receive  the  nar- 
row construction  contended  for  on  the  other  side.  In  Faieoner^s  Marine 
Dictionary  the  t  rm  "  sea  boat'  is  defined  to  be  a  ve8>el  which  bears  the  sea 
well,  without  striking  its  mast  or  rigging.  The  mode  in  which  the  vessel 
is  propelled,  whether  by  steam  or  wind,  can  make  no  difierence.  At  all  events, 
a  steam  boat  may  certainly  be  considered  a  "  vessel ;''  that  is  a  term  of  still 
larger  signi6cation,  for,  according  to  the  authority  just  quoted,  the  word 
'*  vesseP  is  a  general  name  given  to  the  different  sorts  of  ships  which  are 
navigated  on  the  ocean,  or  on  canals  or  rivers.  In  Chamhera*  Encyclopscdta 
it  is  stated  to  be  *'  a  general  name  common  to  all  sorts  of  ships. **  In  /oAn- 
9on^9  Dictionary  the  word  "  crafl"  is  said  to  mean  small  sailing  vessels.  In 
Falconer  9  Marine  Dictionary  the  same  word  is  thus  defined,  "  a  general 
name  for  all  sorts  of  vessels  employed  to  load  or  discharge  merchant  ships, 
or  to  carry  alongside  or  return  the  stores  of  men  of  war,  such  as  lighters, 
hoys,  barges,  &c."  [Coieridgie,  J.  Is  there  in  Falconer* s  Dictionary,  a 
definition  of  the  word  "  boat*'  ?]  There  is  no  general  definition  of  that  word. 
Great  stress  has  been  laid  on  the  circumstance  that  steam  boats  are  not  men- 
tioned in  the  statute,  but  when  it  is  considered  that  the  security  of  lives 
and  property  was  the  chief  object  of  that  Act,  it  can  scarcely  be  supposed  that 
the  legislature  would  have  excluded  from  its  provisions  the  most  dangerous 
description  of  vessels.  The  omission  to  mention  steam  boats  by  name,  can 
only  be  explained  by  supposing  them  to  be  included  in  the  terms  already 
employed.  Again,  steam  boats  are  registered  under  3  &  4  ^.  4,  c.  55, 
which  enjoins  the  registration  of  all  "  ships  and  vessels."  Those  terms  are 
employed  throughout  the  Act,  allusion  being  made  to  steam  boats  in  one 
instance  only  (e).  The  plaintiff,  therefore,  by  causing  his  steam  boat  to  be 
registered  under  this  act,  has  virtually  admitted  her  to  be  a  *'  ship  or  vessel.^' 

Again,  the  words  "  boat,  vessel,  or  other  crafl,"  are  in  an  ascending  scale, 
and  therefore  the  narrow  rule  of  construction  contended  for  on  the  other  side, 
will  not  apply  to  the  present  case.  [Coleridge,  J.  Suppose  a  foreign 
steam  boat  to  come  within  the  limits  prescribed  by  this  act,  could  the  crew  be 
considered  *'  watermen  ;"  and  would  the  steam  boat  be  subject  to  the  regula- 
tions of  the  act  ?]  Such  a  steam  boat  would  come  within  the  operation  of 
the  bye-laws  as  soon  as  she  entered  the  specified  limits. 

Cleasby,  in  reply.— The  rule  of  construction  in  t^gard  to  general  words 

(e)  Sect.  18. 
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Ibllowing  particular  words,  applies  to  the  ascending  as  well  as  to  the  descending 
scale.  This  is  clear,  by  reference  to  Ca$her  v.  Hoimei  (/*).  [I-iord  Dentnan, 
C.  J. — ^The  stress  of  your  argument  is,  that  steam  boats  are  not  mentioned 
by  name ;  is  there  any  express  mention  of  saiting  boats  or  other  vessels  ?] 
The  argument  is,  that  large  vessels  are  not  contemplated  by  the  act  This  is 
a  private  act,  obtained  by  the  Watermen's  Company,  and  in  construing  its 
provisions,  regard  should  be  paid  to  that  circumstance.  By  the  40th  section 
of  9  Anney  c.  10,  which  was  an  act  for  the  establishment  of  the  Post  Office, 
it  is  enacted,  that  "  no  person  shall  willingly  or  knowingly  open  or  detain 
any  letter^'  under  a  penalty  of  20/.  In  Martin  v.  Ford  (g),  it  was  held, 
that  this  clause  extended  only  to  persons  in  the  employment  of  the  Post 
Office.     The    principle  of  that  decision  applies   strongly  to  the  present 
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Lord  Dbnman,  C.  J. — ^1  am  of  opinion  that  steam  boats  are  included  in  the 
provisions  of  this  Act  of  Parliament.  It  is  true  they  are  not  mentioned  by 
name,  but  I  think  we  should  do  violence  to  the  natural  meaning  of  language, 
if  we  were  to  say  they  were  not  comprehended  under  the  general  words 
used  in  the  57th  section.  Therefore,  since  the  words  of  the  Statute  are  pUin, 
and  its  object  apparent,  we  should  be  quite  clear  that  it  was  not  intended  to 
include  steam  boats,  before  we  come  to  a  conclusion  which  would  defeat 
the  very  purpose  of  the  act.  Besides,  all  extrinsic  circumstances  go  to  shew 
rather  tint  steam  boats  were  meant  to  M  within  the  act,  than  that  the 
legislature  intended  to  exclude  them. 

LrfTLBDALB,  J.--The  object  of  this  act  being  to  prevent  the  evils  arising 
from  the  rapid  navigation  of  vessels,  steam  boats  must  have  been  in  the  con- 
templation of  the  l^islature,  because  they  occasion  more  mischief  from  that 
cause,  than  any  other  description  of  craft.  It  is  not  necessary  to  decide 
whether  they  fall  within  the  deflnition  of  the  word  **  boat:"*  but  they  must  be 
considered  to  be  "  vessels,"  and  indeed  they  are  commonly  termed  "  steam 
vessels.^  The  mode  in  which  they  are  propelled  can  make  no  diflerence.  In 
the  57th  cknse,  the  words  are  '<  rowed,  or  worked."  In  other  parts  of  the 
Act,  the  term  "  navigated"  is  used ;  that  is  certainly  a  very  general  word.  But 
I  think  that  the  word  **  worked,"  may,  with  as  much  propriety,  be  applied  to 
steam  boats,  as  to  lighters,  wherries,  and  other  craft  o£  that  description. 

Wn.LiAM8,  J. — If  it  could  be  established  that  the  terms  "boats,  or  vessels,'* 
would  not  include  steam  boats,  the  plaintiff  would  be  entitled  to  our  judg- 
ment. But  that  proposition  assumes  the  whole  question.  I  am  of  opinion 
that  the  words  are  large  enough  to  comprise  steam  boats,  and  if  so^  that  suf- 
ficiently accounts  for  the  legislature  not  having  mentioned  them  by  name.  I 
do  not  think  any  argument  can  be  drawn  from  the  circumstance  of  this 
Act  being  applicable  to  smaller  vessels. 

CoLEBiDGX,  J. — It  is  quite  a  mistake  to  treat  as  penal,  the  clause  which 
gives  the  Lord  Mayor  and  Aldermen  power  to  make  bye-laws.  On  the  con- 
trary, it  is  in  its  nature  remedial.  The  case  may  be  different  with  regard 
to  the  bye-laws  themselves. 


^/)  2  B.  &  Add.  592. 


(^)5T.  Rq>.  lUl. 
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With  respect  to  the  question  before  the  Court,  I  think  we  should  be  doang 
▼iolenoe  to  the  meaning  of  words,  and  to  the  intention  of  the  legislature,  if 
we  were  to  hold  that  steam  boats  were  not  comprehended  within  the  terms 
**  boats,  vessels,  or  other  craft."  The  word  "  working  "  is  synonymous  with 
"  navigating,"  and  may  apply  to  any  mode  of  propelling  vessels  in  use  upon 
the  river.    Our  judgment  must  be  for  the  defendant. 

Judgment  for  the  Defendant. 


Jaa.16. 


Welkins  v.  Hemsworth,  Esq. 


Plea: 


n^RESPASS  against  a  magistrate  for  assault  and  false  imprisonment 

-Not  guilty.    At  the  trial  before  Boiland,  B.  at  the  Norfolk  Summer 


A.  hmTtngbeen 

■djudged^liy 

two  mtffM- 

tntetto  be  the  Assises,  in  1835,  the  jury  found  a  special  verdict,  which  stated  the  following 

fmther  of  a         ^^^ . — ^l^  November,  1 829,  the  plaintiff  appeared  before  two  magistrates  to  an- 


swer a  charge  of  bastardy.  On  that  occasuMi,  the  magistrates  signed  and  sealed 
tv(o  papers,  by  one  of  which  the  plaintiff  was  ordered  to  pay  the  sum  of  l&e. 
a  week  towards  the  lying-in  of  the  mother,  and  the  maintenance  of  the  child ; 
and  also  the  further  sum  of  1/.  6«.  6(L  for  other  ezpences.  The  paper  then 
proceeded  thus :  **  and  we  also  further  order,  that  the  said  William  Wilkine 
shall  likewise  pay,  or  cause  to  be  paid,  to  the  churchwardens  and  overseersof  the 
poor  of  the  said  parish  of  New  Buekenkam  the  sum  of  1«.  6d.  weekly,  and  every 
week  from  the  present  time,  for  and  towards  the  keeping,  sustentation,  and 
maintenance  of  the  said  bastard  child,  for  and  during  so  long  a  time  as  the  said 
bastard  child  shall  be  chargeable  to  the  said  parish  of  New  Buekenkam  ;  and 
we  do  further  order  that  the  said  Sarah  Aldie  shall  also  pay,  or  cause  to  be 
paid,  to  the  said  churchwardens  and  overseers  the  sum  of  U.  weekly,  so  long 
as  the  said  bastard  child  shall  be  chargeable  to  the  said  parish ;  in  case  she 
shall  not  nurse  and  take  care  of  the  said  child  herself." 

The  other  paper  was  exactly  similar  to  the  foregoing,  except  that  Sarah 
Aldie,  the  mother  of  the  child,  was  ordered  to  pay  the  weddy  sum  of  U.  6d. ; 
and  the  special  verdict  found  that  her  name  was  written  by  mistake,  instead  of 
the  name  of  the  plaintiff;  and  that  the  justices  intended  that  the  last  mentioned 
paper  writing  should  be  an  exact  copy  of  the  first  The  verdict  also  found, 
that  at  the  time  of  signing  the  papers,  the  justices  told  the  plaintiff  to  pay 
the  weekly  sum  of  ]«.  %d. :  and  that  afler  signing  and  sealing  Uie  papers,  they 
handed  them  to  the  overseers,  with  directions  to  deliver  one  of  them  to  the 
plaintiff,  making  at  the  same  time  a  demand  of  the  money  in  the  said  paper 
writings  mentioned,  and  to  keep  the  other  in  the  parish  chest ;  that  the 
overseers  were  also  required  to  indorse  a  memorandum  on  the  back  of  the 
paper  which  they  kept,  of  the  service  of  the  other  paper  writing,  according  to 
the  usual  practice  adopted  by  the  magistrates  of  that  hundred ;  and  that  on 
such  occasions,  it  was  usual  for  the  parish  officers  to  keep  one  order  and 
deliver  the  other,  without  the  magistrates  specifying  which  was  to  be  kept, 
and  whidi  delivered ;  that  the  overseers  kept  the  paper  which  wag  properly 
drawn  up,  having  first  made  the  indorsement ;  and  delivered  the  other  to  the 
plaintiff,  demanding  of  him  the  sums  of  15tf ,  and  IL  6«.  M.  which  were  pakl 
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bjr  him :  that  the  paper  which  was  kept  by  the  overaeen  was  intended  by  Qhmu'i  BmdL 
the  magistrates  to  be  their  original  order,  and  that  the  paper  delivered  to  the  ^i-^^g 
plainti^  was  intended  to  be  a  copy  thereof:  that  it  did  not  appear  which  of  ^  •» 
tlie  two  papers  was  signed  and  sealed  first :  that  in  1880,  a  demand  of  the 
arrears  of  the  weekly  payments  was  made  upon  the  plaintiff  which  he  re- 
fused to  discharge :  whereupon  he  was  told,  that  the  true  order  had  been  kept 
by  the  overseers  in  the  parish  chest,  and  was  afterwards  served  with  a  copy 
of  that  order :  that  the  plaintiff  was  summoned,  and  appeared  before  the  de- 
fendant who  was  a  Justice  of  the  Peace,  when  information  was  given  on  oath 
by  the  overseers,  that  the  sum  of  5/.  Zm,  6d.  was  due  under  the  said  order, 
and  that  the  plaintiff  on  being  ordered  to  pay  the  said  sum,  refused ;  alleging 
no  other  reason  for  his  refusal,  than  that  by  the  paper  delivered  to  him, 
Sarah  Aidis  had  been  ordered  to  pay  the  said  weekly  sum  :  that  the  plaintiff 
was,  by  the  defendant,  adjudged  guilty  of  refusing  to  pay  the  sum  of  5/.  Z$.  6d. 
and  was  ordered  to  be  imprisoned  for  three  months,  unless  the  money  was 
sooner  paid,  and  a  warrant  was  issued  to  enforce  the  order,  under  which  the 
plaintiff  was  imprisoned  for  six  days;  at  the  expiration  of  which  time  he  was 
Lberated,  upon  payment  of  the  sum  demanded.  It  was  then  stated,  that  if 
upon  these  facts,  the  Court  should  be  of  opinion  that  the  defendant  was 
guilty  of  the  said  trespasses,  the  jury  assessed  the  damages  at  20/. ;  but  if 
upon  the  whole  matter  it  should  appear  to  the  Court  that  the  defendant  was 
not  guilty,  then  a  verdict  of  not  guilty  was  to  be  entered. 

F.  Keil^^  (with  whom  was  Gwming,)  for  the  plaintiff.— The  two  magis- 
trates who  oridered  the  plaintiff  to  pay  the  weekly  sum  of  U.  6d,,  made  two 
duplicate  originals.  And  as  these  documents  vary  in  a  most  important  par* 
ticular,  tliey  are  altogether  repugnant  and  void.  No  effect  could  be  given  to 
them  without  striking  out  one  whole  sentence  and  substituting  another.  The 
magistrates  might  have  contented  themselves  with  making  a  single  order ; 
and  e^en  if  the  jury  had  stated  which  paper  had  been  signed  first,  the  paper 
so  signed  might  be  treated  as  the  valid  order.  But  here  they  are  unable  to 
say  which  paper  was  first  signed  by  the  parties.  If  the  magistrates  had  made 
one  order,  charging  the  mother  with  weekly  payments  of  1#.  and  It.  6d.,  and 
had  afterwards  made  another ;  the  first  being  good  on  the  face  of  it,  would  not 
be  invalidated  by  the  second.  But  here  the  finding  is  express,  that  the  pa- 
pers were  signed  as  two  duplicate  instruments,  and  were  delivered  to  the 
parish  oflkers  as  one  order.  And  as  this  order  varies  in  a  very  material  par- 
ticular, it  is  altogether  repugnant  and  void.  It  resembles  a  deed  by  which 
the  same  property  is  purported  to  be  conveyed  to  two  different  persons ;  such 
an  instrument  is  altogether  invalid.  [Coleridge,  J. — Have  you  any  autho- 
rity for  saying  that  magistrates  can  make  only  one  order ;  suppose  a  party 
who  has  been  ordered  to  pay  1«.  per  week,  afterwards  becomes  rich,  may  not 
a  second  order  be  made  upon  him  for  a  larger  sum  ?]  It  would  seem  that 
when  the  authority  of  the  justices  has  been  once  exercised,  the  order  cannot 
be  altered.  If  it  be  said  that  the  jury  have  found  two  orders,  it  follows  that 
the  magistrates,  contrary  to  their  intention,  have  made  both  father  and  mother 
liable  to  the  pajrment  of  the  weekly  sums.  Wilkine  v.  Wright  (a),  may  be 
cited  on  the  other  side,  but  the  point  in  question  was  not  decided  in  that  case. 

(a)  3  Tyrw.  824 ;  2  Cr.  &  Mecs.  191,  S.  C 


*2  TERM  REPORTS  in  thb  QUEEN'S  BENCH. 

QiiMiiVBaidi.  There  two  orders  were  proved,  and  the  one  delivered  to  the  overseers  was  said 
WiLxiHs       ^>  ^«y^y»  B.  to  be  the  original.    Here  the  verdict  finds  the  existence  of  two 

HiMswoaxH.  ^**P'*^*^  originals.  GraM  v.  FUtcher  (b\  applies  to  the  present  case;  there  a 
broker  had  delivered  to  two  contracting  parties,  bought  and  sold  notes,  mate- 
rially differing  from  each  other;  and  it  was  held,  that  the  variance  vitiated  the 
contract.  This  order  must  speak  for  itself,  and  it  would  be  a  vk>latk)n  of  all 
the  rules  of  evidence  to  allow  it  to  be  varied  by  parol  testimony.  Where,  on 
the  face  of  the  instrument,  A,  appears  to  be  liable,  it  cannot  be  shown  that 
it  was  intended  to  cast  the  liability  upon  A 

Biggt  Andrew,  e<m/r<l.— This  question  arises  on  the  validity  of  the  order  on 
which  the  plaintiff  was  committed  to  prison ;  because,  if  the  order  is  valid  and 
was  duly  proved  before  the  defendant,  he  had  no  alternative  but  to  issue  his 
warrant  of  commitment  Now  the  order  by  which  the  plaintiff  was  commanded 
to  pay  ]«.  6rf.  per  week,  cannot  be  vitiated  by  producing  another  paper  in 
which  the  mother  is  commanded  to  pay  the  like  sum.     ^WiUiamn,  J.— The 
amount  of  the  weekly  sum  was  stated  to  the  plaintiff  at  the   time  these 
papers  were  signed.     It  may  be  a  question,  whether  the  Statute  requires  a 
delivery  of  the  order  ?]     Another  point  is,  that  the  magistrates  were  at 
liberty  to  compel  the  father  and  mother  to  contribute  to  the  maintenance  of 
the  child.     Stat.  18  Eliz,  c.  2,  s.  2.     They  might  have  done  so  by  two 
separate  papers;  and  such,  indeed,  would  be  the  proper  course.     Here  they 
have  commanded  the  father  to  pay  one  sum,  and  the  mother  to  pay  a  similar 
sum,  but  there  is  nothing  in  the  last  order  to  invalidate  the  former.     Both 
parents  are  made  to  contribute  equally  to  the  support  of  the  child.    It  is 
clear  that  the  paper  delivered  to  the  father  is  not  an  original  order,  for  if  it 
were,  the  overseers  would  be  in  this  difficulty,  that  they  could  not  proceed 
against  the  father,  until  they  had  recovered  possession  of  the  paper,  and 
he  of  course  would  refuse  to  give  it  up.   The  plaintiff  had  notice  of  the  order, 
and  he  might  have  appealed.  [Coleridge,  J. — Mr.  Kelly's  argument  is,  that  no 
appeal  was  necessary,  as  the  order  was  a  nullity.]    The  jury  have  found  that 
the  wrong  name  was  inserted  by  mistake  in  the  paper  which  was  delivered  to 
the  plaintiff.    But  if  the  two  papers  formed  only  a  single  order,  this  cir- 
cumstance will  not  make  the  order  a  nullity. 

Kellg,  in  reply. — The  defendant  is  obliged  to  contend,  that  the  magistrates 
have  the  power  of  making  two  orders;  in  other  words,  that  they  may  pro- 
nounce two  judgments  with  reference  to  the  same  ground  of  complaint  The 
effect  of  that  doctrine  would  be,  that  the  plaintiff  would  be  obliged  to  pay  the 
same  sums  twice  over  ;  for  by  each  order  he  is  commanded  to  pay  two  dis- 
tinct sums  of  money.  As  well  might  it  be  said,  that  this  G>urt  has  the 
power  of  pronouncing  two  separate  judgments  on  the  same  subject  matter. 
But  admitting  the  right  of  the  magistrates  to  make  two  orders,  it  does  not 
appear  that  in  the  present  instance,  they  have  exercised  their  right ;  for  there 
is  nothing  in  the  special  verdict  to  justify  such  an  inference.  Tlie  defendant 
is  in  this  dilemma.  If  the  two  papers  constitute  one  order,  then  it  is  void  for 
repugnancy ;  if  they  form  two  orders,  then  the  father  and  mother  of  the  child 
are  subjected  to  greater  liabilities  than  the  magistrates  intended  to  enforce. 

(h)  5  B.  &  C.  43(5. 
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But  in  truth  there  is  only  one  order;  the  two  duplicate  originals  are  one  Queen*»  fimc/i. 

instrument,  and  being  repugnant  and  void,  the  judgment  ought  to  be  for  wimuns 
the  plaintiff 


Hems  WORTH. 


Lord  Denm AN,  C.  J. — There  can  be  no  doubt  but  that  if  a  subject  be  de- 
prived of  his  liberty,  the  party  who  imprisons  him  must  show  a  good  warrant 
fcr  so  doing.  The  defendant  has  done  so  in  the  present  instance.  The  facts 
of  this  cftse  are,  that  when  the  plaintiff  first  appeared  before  the  magistrates, 
he  was  ordered  to  pay  the  weekly  sum  of  1#.  6d,,  and  he  was  then  served 
with  a  paper,  by  which  it  appeared  that  the  mother  of  the  child  had  been 
ordered  to  pay  that  sum.  He  was  afterwards  required  to  discharge  the  ar- 
rears of  the  weekly  payments,  which  he  refused  to  do,  and  produced  the 
paper  originally  served  upon  him,  as  a  justification  of  his  refusal  to  pay  the 
arrears.  At  this  time  no  warrant  of  distress  could  legally  have  issued  against 
him.  But  after  he  had  been  served  with  the  genuine  order  to  pay  1 1 .  6d.  per 
week,  every  thing  became  regular.  The  plaintiff  then  refused  to  comply 
with  the  order,  because  on  a  former  occasion  he  had  been  served  with  a  copy 
which  was  inconsistent  with  it ;  but  the  magistrate  was  not  bound  to  enter 
into  all  these  circumstances ;  an  order  which  was  good  and  valid  was  produced 
before  him,  and  when  the  plaintiff  refused  to  comply  with  its  requisitions,  the 
defendant  was  justified  in  issuing  his  warrant  to  apprehend  him. 

LiTTLRDALB,  J.-- 1  entertained  doubts  during  the  course  of  the  argument, 
and  even  dow  my  conviction  is  not  of  the  fullest  and  most  satisfactory  kind. 
But  on  the  whole,  I  think  the  defendant  entitled  to  the  verdict  It  does  not 
appear  to  me,  that  these  papers  constituted  two  orders.  They  were  both 
signed  and  sealed  by  the  magistrates,  the  mother  being  ordered  in  one  of 
them  to  pay  the  sum  of  U.  Sd  per  week,  whilst  by  the  other,  the  father  was 
required  to  pay  a  similar  sum.  The  jury  have  not  found  which  paper  was 
first  signed  and  sealed ;  but  taking  the  case  in  the  manner  least  favourable 
lo  the  defendant,  we  may  ascribe  the  priority  of  sealing  and  signing  to  that 
paper  which  ordered  the  mother  to  pay  the  weekly  sums.  At  the  same  time,  the 
plaintiff  received  a  verbal  order  from  the  magistrates  to  pay  the  sum  of  1 9. 6</. 
weekly.  All  this  took  place  at  one  meeting.  The  jury  have  found  that  the 
magistrates  had  no  intention  to  make  two  orders,  and  I  am  of  opinion  that  they 
were  not  Jnncti  offleioy  because  one  of  the  papers  was  signed  before  the 
other.  The  case  might  have  been  different  if  the  meeting  had  broken  up ; 
as  it  was,  the  justices  possessed  the  power  of  altering  the  terms  of  their  order, 
in  the  same  way  that  we  are  at  liberty  to  alter  our  judgments  during  the 
continuance  of  the  Term.  They  were  entitled  to  declare  which  paper  consti- 
tuted the  order  they  intended  to  act  upon,  and  they  did  so  declare  their  in- 
tentk>n,  when  they  required  the  plaintiff  to  pay  the  weekly  sums. 

Williams,  J. — I  agree  with  Mr.  AW/y,  that  the  justices  have  not  made 
two  orders.  The  party  summoned  had  full  notice  of  the  order  which  the 
magistrates  intended  to  act  upon,  for  they  had  manifested  their  intention  by 
telling  him  what  sum  he  had  to  pay.  On  this  point,  we  coincide  with  the 
opinion  of  the  Court  of  Exchequer  in  the  case  cited.  A  good  order  was  pro- 
duced before  the  defendant ;  its  validity  was  not  impeached  at  the  hearing, 
and  he  was  therefore  justified  in  issuing  his  -warrant. 
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WlLKINS 

r. 

HEMIWOftTH. 


queen'i  BemK  Ck>LERiDOB,  J. —  It  is  Conceded  that  the  plaintifTcannot  recover,  unless  the 
proceedings  before  the  magistrates  were  a  mere  nullity.  The  facts  were 
these  :  the  justices  signed  and  sealed  these  two  papers,  by  one  of  which 
Sarah  AldiM  was  ordered  to  pay  a  certain  weekly  sum,  and  by  the  other,  the 
plaintiff  was  ordered  to  pay  the  same  amount,  and  a  verbal  order  to  the  same 
effect  was  likewise  given  to  him.  The  plaintiff  was  aflerwards  served  with  a 
copy  of  this  order,  and  was  required  (o  discharge  the  arrears,  and  upon  his 
refusal  to  do  so,  he  was  brought  before  the  defendant.  The  order  was  then 
produced  by  the  overseers,  and  appeared  to  be  good  upon  the  face  of  it ;  and 
it  cannot  be  contended,  that  that  order  was  a  nullity,  merely  because  the 
plaintiff  had  previously  been  served  with  a  paper  in  which  another  person 
was  required  to  pay  the  same  sum. 

Judgment  for  the  defendant. 


Jan,  25.       DoE^  d.  Brouohton,  Assignee  of  Bennett,  an  Insolvent,  v. 

Storey. 


A  conTcyance 
mod  Aatign* 
ment  from  the 
prorisional 
uaignee  to  the 
creditors*  ae- 
ti/piee,  made 
before  the 
11  Geo.  4,  and 
1  W.4,c.38, 
in  the  form 
giTenbj 
7  Geo.  4.  c.  57, 
and  purporting 
on  the  face  of 
it,  to  be  made 
in  obedience  to 
an  order  of  the 
Iniolrent 
Court,  is  a 
valid  conrej- 
ance  and  as- 
signment. 


P^JECTMENT  by  the  plaintiff,  assignee  of  the  effects  of  one  Bennett,  an  in- 
solvent. At  the  trial  before  Tindal,  C.  J.,  at  the  Croydon  Summer 
Assizes,  1836,  the  lessor  of  the  plaintiff  proved  a  conveyance  and  assign- 
ment by  the  insolvent  of  all  his  effects  to  the  provisional  assignee,  dated 
September,  1827 ;  a  conveyance  and  assignment  by  the  provisional  assignee, 
to  one  Englieh,  the  creditors*  assignee,  bearing  date  in  Febmary,  1829 ;  an 
order  of  the  Court  of  Insolvent  Debtors,  dated  July,  1829,  by  which  EngUeh 
was  removed,  and  the  lessor  of  the  plaintiff  and  the  defendant  were  appointed 
assignees ;  and  also  another  order  of  the  Court,  by  which  the  defendant  was 
removed.  The  above  mentioned  conveyance  and  assignment  from  the  pro- 
visional assignee  to  the  creditors'  assignee,  had  the  seal  of  the  Insolvent 
Court  affixed  to  it,  and  was  made  in  the  form  given  in  the  schedule  to  7  G. 
4,  c.  57,  and  purported  by  its  recital,  to  be  made  by  the  order  of  the  Court : 
but  this  order  was  not  produced  or  proved  at  the  trial.  It  was  objected,  that 
the  lessor  of  the  plaintiff  ought  to  be  nonsuited,  on  the  ground  that  the  form 
given  in  the  schedule  to  7  G.  4,  c.  57  (a),  applied  only  to  the  case  of  a  con* 


(a)  7  0.4,  cap.  57, 8.  11,  enacts,  That 
such  prisoner  shall,  at  the  time  of  sub- 
scribing the  said  petition,  duly  execute 
a  conveyance  and  assignment  to  the  pro- 
visional assignee  of  the  said  Court,  in 
such  form  as  is  to  this  Act  annexed,  of 
all  the  estate,  right,  title,  interest,  and 
trust  of  such  prisoner,  in  and  to  all  the 
real  and  personal  estates  and  effects  of 
such  prisoner,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  bed- 
ding, and  other  such  necessaries  of  such 
person,  and  his  or  her  family,  and  the 
working  tools  and  implements  of  such 
prisoner,  not  exceeding  in  the  whole  the 
value  of  twenty  pounds ;  and  of  all  further 
estate,  right,  title,  interest,  and  trust  of 
such  prisoner,  in  or  to  any  real  and  per- 


sonal estate  and  effects  within  this  realm, 
or  abroad,  which  such  prisoner  may 
purchase,  or  which  may  revert,  descend, 
be  devised,  or  bequeathed,  or  come  to 
him  or  her,  before  he  or  she  shall  become 
entitled  to  his  or  her  final  discharge,  in 
pursuance  of  this  Act,  according  to  the 
adjudication  made  in  that  behalf;  or  in 
case  such  prisoner  shall  obtain  his  or 
her  discharge  from  custody,  without  any 
adjudication  being  made  in  the  matter 
of  his  or  her  petition,  then  before  such 
prisoner  shall  be  at  large  and  out  of 
custody,  and  of  all  debts  due  or  growing 
due  to  such  prisoner,  or  to  be  due  to  him 
or  her  before  such  discharge  as  aforesaid ; 
which  conveyance  and  assignment  so 
executed  as  aforesuid,  in  form  aforesaid, 
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Tejance  from  the  insolvent  to  the  provisbnal  asBignee,  and  not  to  a  convey-  Queen' t  Benift. 

ance  from  the  provisional  to  the  creditors'  assignee ;  and  that  the  lessor  of  the  Dc^'dem 

plaintifTcoald  not  avail  himself  of  the  provisions  of  1 1  G.  4,  and  I  ff .  4,  c.  38,  Broughtoii 

sec.  7  (&),  which  gives  validity  to  any  assignments  made  by  the  provisional  Sroasr. 
assignee  in  obedience  to  an  order  of  the  Ck»art,  inasmuch  as  no  such  order  had 


shill  vest  all  the  real  and  personal  es- 
tate and  effects  of  such  prisoner,  and  all 
such  future  real  and  personal  estate  and 
effects  as  aforesaid,  of  every  nature  and 
kiod  whatsoever,  and  all  such  debts  as 
aforesaid,  in  the  said  provisional  assig- 
nee, &c. 

l^ie  following  is  the  form  in  the  sche- 
dule : — 

*<  Now  this  Tnaenture  witnesseth,  that 
in  obedience  to  the  said  Act,  he,  (or  she) 
the  said  hath  conveyed,  assigned, 

transferred,  and  set  over,  and  by  these 
presents  doth  convey,  assign,  transfer, 
and  set  over  unto  the  said  as 

snch  provisional  assignee  as  aforesaid, 
his  successors  and  assigns,  all  the  estate, 
right,  title,  interest,  and  trust  of  the  said 
in  and  to  all  the  real  and  per- 
sonal estate  and  effects  of  the  said  , 
both  within  this  realm  and  abroad,  in 
possession,  reversion,  remainder,  or  ex- 
pectancy, except  the  wearing  apparel, 
oeddine,  and  other  such  necessaries  of 
the  said  ,  and  his  or  her  family, 
and  the  working  tools  and  implements 
of  the  said  not  exceeding  in  the 
whole  the  value  of  twenty  pounds,  toge- 
ther with  all  deeds,  evidences,  and  writ- 
ings, touching  and  concerning  the  said 
estate  and  effects,  and  every  part  thereof, 
and  all  future  estate,  right,  title, 
interest,  and  trust,  of  the  said  in 
and  to  all  real  and  personal  estate  and 
effects  within  this  realm  and  abroad, 
which  the  said  shall  purchase, 
or  which  shall  revert,  descend,  be  devis- 
ed, bequeathed,  or  come  to  him  (or  her,) 
in  possession,  reversion,  remainder,  or 
expectancy,  before  he  (or  she)  shall 
become  entitled  to  his  (or  her)  final  dis- 
charge, in  pursuance  of  the  said  Act.'* 

(6)SUt.  11  Geo.  4,&  1  Wm.  4,c.  38, 
sec.  7,  '*  And  whereas  it  is  expedient  to 
prescribe  a  form  of  conveyance  and  as- 
signment from  the  provisional  assignee 
to  an^  other  assignee  or  assignees,  when 
appointed  by  the  said  Court,  and  also  to 
remove  any  doubts  as  to  the  validity  or 
effect  of  any  conveyances  or  assienments 
at  any  time  heretofore  made  and  execut- 
ed by  the  said  provisional  assie^nee,  by 
virtue  of  any  order  of  the  said  Court 
Be  it  therefore  declared  and  enacted,  that 
every  conveyance  and  assignment  here- 
sfter  to  be  made  and  executed  by  the 
provinonal  assignee  for  the  time  being, 
to  any  other  assignee  or  assignees,  by 


virtue  of  any  order  of  the  said  Court, 
shall  be  in  such  form  as  is  to  this  Act  an- 
nexed ;  and  that  every  such  conveyance 
and  assignment,  and  also  every  convey- 
ance and  assignment  at  any  time  hereto- 
fore made  and  executed  by  the  provi- 
sional assignee  for  the  time  being,  in 
obedience  to  any  order  of  the  Court  for 
relief  of  Insolvent  Debtors,  shall  be 
deemed  and  taken  to  be  valid  aad  effec- 
tually to  all  intents  and  purposes  what- 
soever, and  fully  and  effectual  to  vest 
and  to  have  vested,  all  and  every  estate 
and  estates,  real  and  personal,  and  all 
and  every  right,  title,  interest,  and 
trust,  in  and  to  the  same,  of  what  na- 
ture or  kind  soever,  to  which  the  Insol- 
vent Debtor  in  each  case  respectively, 
shall  or  may  be,  or  shall  or  mav  have 
been  entitled  in  any  manner,  or  dv  any 
means  whatsoever,  or  which  such  In- 
solvent Debtor  shall  or  may  be, 
or  shall  or  may  have  been  required 
by  law,  to  convey  and  assign  in  trust 
fur  his  or  her  creditors/' 
The  following  is  the  form  annexed:— 
'*  Now  this  Indenture  witnesseth, 
that  in  obedience  to  an  order  of  the 
Court  for  relief  of  Insolvent  Debtors, 
he,  the  said  at  the  request  and 

with  the  consent  of  the  said  ,  testi- 

fied by  sealing  and  delivering 

these  presents,  hath  conveyed,  assigned, 
transferred, and  set  over,and  by  these  pre- 
sents, duth  convey,  assign,  transfer,  and 
set  over  unto  the  said  his  heirs, 

executors,  administrators,  and  assigns, 
all  the  estate,  right,  title,  interest,  and 
trust  of,  in,  and  to  all  the  real  and  per- 
sonal estate  and  effects  whatsover,  and 
wheresoever,  and  of  what  nature  and 
kind  soever  present  and  future,  which 
by  virtue  of  the  said  hereinbefore  in  part 
recited  Indenture,  now  are  in  any  way 
vested  in  the  said  ,  as  such  pro- 

visional assignee  as  aforesaid,  together 
with  their  and  every  of  their  rights, 
members,  and  appurtenances." 

Section  19  enacts,  "That  it  shall  and 
may  be  lawful  for  the  said  Court,  at  any 
time  after  the  filing  of  the  petition  of  any 
such  prisoner  as  aforesaid,  as  to  the  said 
Court  shall  seem  expedient,  to  appoint  a 
proper  person  or  persons,  being  a  cre- 
ditor or  creditors  of  such  prisoner,  to  bs 
assignee  or  assignees  of  the  estate  and  ef- 
fects of  such  prisoner,  for  the  purposes 
of  this  Act ;  and  when  such  assignee  or 
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Quem*t  Bench,   been  proved.     The  learned  Jud^e  refused  to  nonsuit,  and  a  verdict  was  founu 
for  the  plaintifi)  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 
A  rule  nisi  was  accordingly  obtained. 

Plait  and  C.  R,  Turner,  shewed  cause. — The  ground  of  this  motion  is, 
that  the  plaintiff  gave  no  evidence  of  any  valid  assignment  from  the  provi- 
sional to  the  creditors'  assignee.  The  Statute  11  G.  4,  and  1  W.  4,  c.  88,  s.  7, 
enacts,  that  "  every  conveyance  and  assignment  at  any  time  heretofore  made 
and  executed  by  the  provisional  assignee,  for  the  time  being,  in  obedience  to 
any  order  of  the  Court  for  Relief  of  Insolvent  Debtors,  shall  be  deemed  and 
taken  to  be  valid  and  eflectual  to  all  intents  and  purposes  whatever."  In 
this  case,  an  order  must  be  presumed,  because  the  recital  to  the  conveyance 
states,  that  the  instrument  was  made  by  order  of  the  Court.  That  was  evi* 
dence  of  a  valid  conveyance,  sufficient  to  go  to  the  jury.  The  provisional 
assignee  was  the  officer  of  the  Court,  and  it  was  incumbent  on  him  to  pro- 
cure an  order  authorizing  the  conveyance.  Had  he  neglected  to  do  so,  he 
would  have  been  guilty  of  a  breach  of  duty,  and  it  will  not  be  presumed, 
that  the  order  was  not  duly  obtained.  Under  such  circumstances,  the  de- 
fendant is  bound  to  shew  that  no  such  order  was  made,  Rea^  v.  the  Inhabit- 
ante  of  Whieton  (c).  It  will  be  contended  on  the  other  side,  that,  because 
the  7  G.  4,  c.  57,  contains  no  form  of  conveyance,  from  the  provisional  to  the 
other  assignee,  and  as  no  order  of  the  Court  was  proved,  a  common  law 
conveyance  of  bargain  and  sale  enrolled,  or  a  conveyance  by  lease  and  release 
ought  therefore  to  have  been  made.  But,  when  the  general  objects  of  the 
Insolvent  Act,  and  the  form  of  assignment  which  is  given,  are  considered,  it  will 
be  seen  that  a  common  law  conveyance  would  have  been  inadequate  to  meet  the 
purposes  of  the  Act.  An  instrument  was  required,  which  should  pass  to  the 
assignee  not  only  all  the  present  estate  of  the  insolvent,  but  also  all  such  as 
should  revert,  descend,  be  devised,  or  bequeathed,  or  come  to  him,  in  pos- 


aasignees  shall  have  signified  to  the  said 
Court  his  or  their  acceptance  of  the  said 
appointment,  the  estate,  effects,  rights, 
and  powers  of  such  prisoner  vested  in 
such  provisional  assignee  as  aforesaid, 
shall  immediately  be  conveyed  and  as- 
signed by  such  provisional  assignee  to 
the  said  assignee  or  assignees,  in  trust 
for  the  benefit  of  such  assignee  or  assig- 
nees, and  the  rest  of  the  creditors  of  such 
prisoner,  in  respect  of  or  in  proportion 
to  their  respective  debts,  according  to 
the  provisions  of  this  Act ;  and  after 
such  conveyance  and  assignment  by  such 
provisional  assignee,  all  the  estate  and 
effects  of  such  prisoner  shall  be  to  all 
intents  and  purposes,  as  effectually  and 
legally  vested  by  relation  in  such  assig- 
nee or  assignees,  as  if  the  said  convey- 
ance and  assignment  had  been  made  by 
such  prisoner  to  him  or  them.  Pro- 
vided, nevertheless,  that  no  act  done  un- 
der or  by  virtue  of  such  first  conveyance 
and  assignment  shall  be  thereby  ren- 
dered void  or  defeated,  but  shall  remain 
as  valid  as  if  no  such  relation  had  taken 


place  ;  and  that  every  such  conveyance 
and  assignment  as  aforesaid,  to  such 
provisional  assignee,  and  a  counter 
part  of  every  such  conveyance  and  as- 
signment by  such  provisional  assignee, 
to  such  other  assignee  or  assignees, 
shall  be  filed  of  record  in  the  said 
Court ;  and  a  copy  of  any  such  record 
made  upon  parchment,  and  purporting: 
to  have  the  certificate  of  the  provisional 
assignee  of  the  said  Court,  or  his  deputy 
appointed  for  that  purpose,  endorsed 
thereon,  and  to  be  sealed  with  the  seal 
of  the  said  Court,  shall  be  recognised 
and  received  as  sufficient  evidence  of 
such  conveyance  and  assignment,  and  of 
the  title  of  the  provisional  and  other  as- 
sigpiee  or  assignees  under  the  same,  in  all 
Courts,  and  before  Cummissioners  of 
Bankrupt,and  Justices  of  thePeace,to  all 
intents  and  purposes,  without  any  proof 
whatever  given  of  the  same,  or  of  any 
other  proceeding  in  the  said  Court,  in  the 
matter  of  such  prisoner  s  petition. 

(c)  4  Ad.  &  Ell.  607;  1  Har.  &  W'ol. 
696,  S.  C. 
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session,  reversion,  remainder,  or  expectancy,  before  he  should  become  enti*    Qneen^t  Bntek 
tie  J  to  his  final  discharge.     Interests  of  this  future  and  contingent  nature*      j}^^^dem. 
could  not  be  transferred  by  any  common  law  conveyance.     By  the  19th  sec-     BaouoHToir 
tionof  the  Statue  {d),  it  is  enacted,  that  a  counterpart  of  such  conveyance       SToaiT. 
and  assignment  by  the  provisional  assignee,  to  the  other  assignee,  shall  be  filed 
of  record  in  the  Court ;  but  no  instance  can  be  given  of  a  feuiTment  or  bargain 
and  sale  having  been  filed :  only  one  form  of  a  conveyance  is  given  in  the 
schedule  to  the  7  G,  4,  c.  67,  the  general  Insolvent  Act;   and  that  cir- 
cumstance shews  that  the  legislature  intended  that  the  provisional  assignee 
should  convey  the  estate  by  the  same  mode  in  which  it  was  conveyed  to  him. 
The  addition  of  another  form  of  conveyance  would  have  been  mere  surplusage. 

Sir  fV.  IV.  FoiUti  and  Channell,  eanird, — The  conveyance  from  the  provi- 
sional to  the  creditors'  assignee,  is  invalid  under  the  Statute,  as  well  as  at 
common  law.  The  19th  sec.  of  the  7  G.  4,  c.  57,  requires  the  provisional 
assignee  to  convey  the  insolvent's  estate  to  the  creditors'  assignee ;  but  it 
gives  no  form  of  conveyance,  nor  does  it  direct  in  what  manner  it  is  to  be 
transferred. — [Coleridge,  J. — Does  not  the  latter  part  of  the  section  imply, 
that  a  provisional  assignee  must  use  the  same  instrument,  as  that  whick 
transferred  the  estate  to  him  ?] — There  is  nothing  to  shew  that  the  same 
conveyance  may  be  used  in  both  cases.  For  any  thing  that  appears  to  the 
contrary,  personal  property  may  be  conveyed  by  one  mode  of  conveyance, 
and  real  property  by  another.  The  forms  of  assignment  given  by  the  7  G,  4, 
c.  57,  and  II  G.  4,  and  1  FK  4,  c  38  (</),  differ  materially,  and  cannot  be 
made  applicable  to  the  same  objects.  The  7th  section  of  the  latter  Statute 
recites,  that  doubts  had  arisen  as  to  the  validity  of  conveyances  made  by  pro- 
fflional  assignees,  and  it  then  enacts,  that  past  assignments  shall  be  good,  if 
made  in  obedience  to  the  order  of  the  Insolvent  Court.  The  plaintiff  con- 
tends, that  the  recital  in  the  conveyance,  is  equivalent  to  proof  that  such  an 
order  was  made;  but  the  recital  has  no  more  effect  than  if  the  party  himself 
had  made  a  similar  statement.  It  is  true  that  a  public  officer  is  presumed  to 
have  discharged  his  duty,  when  nothing  appears  to  the  contrary.  But  where 
the  Act  of  Parliament  is  express  that  no  assignment  shall  be  good,  unless 
made  by  order  of  the  Court,  such  order  must  be  proved. — [Coleridge,  J. — 
The  plaintiff  produced  the  copy  of  the  counterpart  of  the  conveyance  by  the 
provisional  assignee,  with  the  seal  of  the  Court  affixed  to  it.] — If  the  Act  of 
II  (r.  4,  and  1  fV.  4,  c  38,  had  not  passed,  a  conveyance  made  under  the  7 
G.  4«  would  not  pass  property  to  the  assignee  of  the  insolvent.  The  enact- 
ment in  the  19th  section  of  7  G,  4,  c.  58,  that  a  copy  of  such  counterpart 
shall  be  received  in  evidence,  must  of  course  refer  to  the  counterpart  of  a 
valid  conveyance,  and  if  the  conveyance  be  informal,  parties  are  at  liberty  to 
object  to  the  reception  of  the  copy  in  evidence.  As  to  the  counterpart  being 
filed,  there  is  nothing  to  prevent  the  legislature  from  ordering  the  filing  of  a 
counterpart  of  a  lease  and  release^  as  well  as  of  this  statutable  conveyance. 

Lord  Dbnman,  C.  J. — The  question  in  this  case  is,  whether  the  assignee 
has  proved  his  title  to  the  property  in  dispute ;  and  the  point  to  be  con- 
uderedy  is  the  validity  of  the  assignment,  from  the  provisional  to  the  creditors* 

(d)  See  aniCf  page  15. 
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QueeiCt  Bench,  assignee.  This  depends  upon  the  Stat.  7th  G,  4,  c.  67,  taken  in  oonjuncUon 
DoZd^      with   11  G.  4,  and  1    W.  4,  c.  38.     The  7th  section  of  the  latter  SUtute 

Broughton  recites,  that  doubts  had  been  entertained  as  to  the  validity  of  assignments 
Sto!^£t.  from  the  provisional  assignee  to  the  creditors*  assignee;  and  accordingly  v the 
object  of  the  section  is  to  give  validity  to  such  assignments,  when  made  by 
order  of  the  Court.  It  must  be  observed,  that  this  section  does  not  declare 
that  assignments  by  the  provisional  assignee  to  the  other  assignee,  are  abso- 
lutely void,  when  made  according  to  the  form  in  the  7  G.  4,  but  merely  states 
that  doubts  had  been  entertained  of  their  validity.  The  question  therefore 
still  is,  whether  this  assignment  is  void,  for  if  it  is  not,  theplaintifi'is  entitled 
to  maintain  this  action.  The  1 1th  section  of  7  G.4,  requires  the  insolvent  to 
convey  his  property  to  the  provisional  assignee,  and  a  form  is  given  which 
dispenses  with  the  necessity  of  a  lease  and  release,  baigain  and  sale,  or  other 
common  law  conveyance.  By  the  1 9th  section,  the  provisional  assignee  is  to 
convey  the  same  property  to  the  creditors'  assignee,  and  the  whole  of  it  is  to 
pass  to  the  latter.  I  am  of  opinion,  that  by  these  two  sections  the  legisla- 
ture intended  the  same  form  to  be  effectual  for  both  purposes,  since  all  the 
property  "designed  to  be  transferred  to  the  creditors,  could  not  be  vested  in 
them  by  means  of  a  common  law  conveyance.  This  rule  must  therefore 
be  discharged. 

LiTTLEDALB,  J. — I  entertaiue  1  some  doubts  during  the  argument,  but  I 
agree  on  the  whole  with  the  opinion  expressed  by  my  Lord  Chief  Justice. 
The  question  must  be  decided  under  the  19th  section  of  7  G.  4,  c.  57.  It  is 
there  enacted,  that  the  provisional  assignee  shall  convey  to  the  creditors'  as- 
signee, all  the  estate,  effects,  rights,  and  powers  of  the  insolvent,  but  no  form  is 
given  by  which  the  conveyance  is  to  be  made.  As  between  the  insolvent  and 
the  provisional  assignee,  a  form  is  given  at  the  end  of  the  Act :  and  as  the  ob- 
jects of  both  conveyances  are  the  same,  the  only  difference  between  the  cases 
in  respect  to  the  parties  to  the  two  instruments,  we  must  conclude,  being 
that  the  legislature  intended  a  similar  form  to  be  used  in  both  cases. 

Williams,  J. — I  think  we  ought  (o  sustain  this  conveyance.  It  is  clear 
that  the  Act  of  7  G.  4,  c.  57,  does  not  contain  any  form  of  conveyance 
and  assignment  expressly  applicable  to  the  present  case.  But  it  was  intended 
by  the  11th  and  19th  sections,  that  all  the  future  estate  of  the  insolvent 
should  pass  to  the  provisional  and  creditors'  assignees.  In  Moult  v.  Maeeey  (/), 
the  assignees  were  nonsuited,  on  the  ground  that  they  were  not  in  possession 
of  the  property  in  questio  ,  by  virtue  of  such  an  assignment  as  was  pointed 
out  by  the  Bankrupt  Act.  Here  the  estate  of  the  insolvent  could  be  passed 
by  no  other  mode  than  that  which  the  provisional  assignee  has  adopted. 
Then  ifweput  the  11th  and  19th  sections  together,  and  consider  that  their 
language  and  objects  are  the  same :  that  by  the  latter  section,  the  property  of 
the  insolvent  is  to  be  conveyed  to  the  assignee,  and  that  only  one  mode  of 
conveyance  is  pointed  out  by  that  Statute,  it  is  not  straining  the  meaning  of 
the  Act  too  far,  to  say  that  the  same  form  of  conveyance  is  applicable  to  both. 
If  we  were  at  liberty  to  treat  a  conveyance  made  under  7  G.  4,  as  a  nullity, 
there  might  be  some  ground  for  contending  that  an  order  of  the  Court  ought 

(/;  IB.  &  Add.  636. 
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lo  be  pnnred  before  the  defective  oDnveyanoe  could  be  cured  by  the  operation  QumiUBmuA. 

of  that  clause.  y.^.   . 

DoK,  dem. 

BaOUOHTON 

CoLBRiDGB,J. — I  am  of  the  same  opinion.  The  question  in  this  case  is,  SToaBT 
whether  there  was  suHicient  evidence  to  go  to  the  jury  of  an  order  of  the 
Court  authorizing  the  provisbnal  assignee  to  convey  the  insolvent's  property 
to  the  creditors*  assignee.  The  provisional  assignee  is  the  officer  of  the  Court ; 
in  the  present  case,  he  has  made  a  conveyance  and  assignment  in  a  particular 
form,  a  counterpart  has  been  filed  in  obedience  to  the  Act,  and  upon  the 
production  of  the  copy  of  such  counterpart,  it  appears  that  the  seal  of  the 
Court  has  been  affixed  to  it.  The  recital  moreover  states,  that  it  was  made  by 
order  of  the  Court.  Under  these  circumstances,  it  is  not  too  much  to  say, 
that  an  order  actually  exists,  authorizing  the  conveyance  in  question.  This 
view  of  the  case  is  strengthened  by  the  language  of  the  Statute,  7  G.  4,  c.  57 : 
the  19th  section  of  which  provides,  that  a  copy  of  the  counterpart  of  such 
conveyance  and  assignment,  sealed  with  the  seal  of  the  Court,  shall  be 
evidence  of  the  title  of  the  assignees,  without  any  further  proof  being  given. 
On  the  whole,  there  is  sufficient  evidence  to  satisfy  me,  that  the  provisional 
assignee  did  what  he  was  bound  to  do,  and  that  he  had  an  order  of  the 
Court  authorising  him  to  make  this  conveyance. 

Rule  discharged. 


He  QuEBN  Ex  parte  Farmer  v.  Chesterton  and  another.         jm.  9. 

PROHIBITION  to  the  Judicial  Committee  of  the  t^ivy  Council.     In  this  Aputjwho 

case  a  suit  had    been  commenced  in  the  Ecclesiastical  Court,  against  j^SiSui^Conw 

Mr.  Farmer^  for  non-payment  of  a  church-rate.     It  appeared  from  the  affi-  mitteeofthe 

davits,  that  Mr.  Farmer  was  an  inhabitant  of  the  parish  of  Kemington,  and  ajlingtm^de- 

that  in  the  year  1883,  a  rate  was  made  in  that  parish,  by  the  churchwardens  "««  o^*"  '": 

and  overseers  of  the  poor,  and  was  entered  in  the  books  in  the  follow-  Mtiatl  Court, 

ing  form :  •*  A  rate  or  assessment  made  on  the  28th  June,  1 833.  by  the  church-  'i-eyenSld  from 

wudeoa  and  overseers  of  the  parish  of  Keneinglon,  in  vestry  assembled,  for,  applying  to  this 

and  towards  defraying  and  indemnifying  the  churchwardens,  &c.,  against  all  hibiuh^fudi- 

eipenoes  touching  the  office  of  churchwarden,  from  Lady  Day,  1833,  to  Lady  cial  Committee 

Ikty,  1834.^    Mr.  Farmer  objected  to  pay  the  rate,  and  a  libel  was  exhibited  proceeding  in 

against  hiro  in  the  Ecclesiastical  Court,   in  consequence  of  such  refusal.  ^^|*"i^* 

Mr.  Farmer  put  in  his  answer,  alleging  that  the  rate  was  bad,  because  it  was  where  the 

in  part  retrospective,  and  averring  that  between  Lady  Day,  1833.  and  the  pSSln  "he  ^**' 

day  when  the  rate  was  made,  several  hundred  pounds  had  been  expended  in  EccleslMtical 

paying  debts^  contracted  before  the  present  churchwardens  came  into  office,  enforcement 

This  latter  allegation  was  denied  by  the  churchwardens,  and  tne  case  was  ar-  oph«jlP*y™«>t 

gued  on  the  above  question  as  to  the  validity  of  the  rate  before  Dr.  Lueh"  rate;  and  the 

ingtm  in  the  Consistory  Court.     Upon  this  point  the  learned  judge  held,  [ohe*«cwr^g 

fie  face  of  it,  retrospective;  and  that  the  totheruleeof 

*  the  common 
lair,  had  upon 


tlttt  the  rate  was  bad,  being  on  the  face  of  it,  retrospecti^ 


the  Gic«*of  it : — Ueldy  that  that  circumstance  would  not  justify  this  Court  in  presuming  that  the  Ju- 
dicial Committee  would  wronglr  de<;ide  the  common  law  question,  when  sitting  upon  an  appeal 
as  the  Supreme  Ecclesiastical  Court  of  the  country :  and  a  rule  for  a  prohibiuon,  obtained  on 
that  ground,  was  therefore  discharged. 

c2 


20 


TERM  REPORTS  in  thb  QUEEN'S  BENCH. 


Ex  parte 
Farmer 

o. 

CHSITIRTOy. 


Qh«cti*<  Bench.  Couit  would  not  therefore  enforce  payment  of  it.    This  decision  was  reversed 
Tlie  Queen     ^^  <^  appeal  to  the  Arches  Court  This  reversal  was  pronounced  in  the  course 
of  the  long  vacation,  and  Mr.  Farmer  immediately  appealed  against  it  to  the 
Judicial  Committee  of  the  Privy  Council. 

Cretsweli  moved  for  a  rule  to  shew  cause  why  a  prohibition  should  not 
issue  to  the  Judicial  Committee  of  the  Privy  Council,  pnihibiting  further  pro- 
ceedings in  this  suit.  There  may,  perhaps,  be  an  objection  raised  to  this  ap- 
plication, because  it  is  made  to  prohibit  the  hearing  of  an  appeal,  which  the 
party  had  himself  brought;  but  such  a  proceeding  is  good,  Rolle'9  Abridg- 
ment (a).  In  Darby  v.  Coiern,  and  Notley  v.  Coiem  (6),  the  defendant  had 
pleaded  a  modus  in  the  Court  of  the  Dean  of  Sarum,  where  he  was  libelled 
for  non-pajrment  of  tithes,  and  judgment  being  pronounced  against  him,  he  ap- 
pealed to  the  Court  of  Arches,  and  his  appeal  was  dismissed  with  costs.  He 
then  applied  for,  and  obtained  a  prohibition  from  this  Court.  There  it  was 
objected,  that  he  had  appealed  to  the  Court  of  Arches,  wheie  judgment  had  been 
pronounced,  and  might  appeal  to  the  Court  of  Delegates  against  that  judg- 
ment ;  yet  this  Court,  notwithstanding  these  objections,  granted  the  prohi- 
bition. That  case  is  stronger  than  the  present,  for  here  no  judgment  has 
been  pronounced.  It  is  also  an  aHtliority  for  this  application,  in  another 
point  of  view ;  it  establishes  that  where  a  common  law  defence  is  pleaded  to 
a  suit  in  the  Ecclesiastical  Court,  the  jurisdiction  of  that  Court  is  thereby 
taken  away.  DawMon  v.  Wilkinson  (c),  shews  that  even  after  sentence,  this 
Court  will  interpose  by  prohibition,  where  the  sentence  is  founded  upon  mat- 
ter clearly  bad  by  the  rules  of  the  common  law. — [Coleridge,  J. — ^But  how  are 
we  to  know  that  the  Ecclesiastical  Court  will  not  treat  the  rate  as  bad,  and 
decide  upon  it  as  we  should  do.] — Where  it  is  clear  that  unless  the  decision 
is  one  way,  it  must  be  bad,  this  Court  will  at  once  interpose,  and  will  not 
wait  till  the  error  is  committed. — [Coleridge,  J. — You  must  be  driven  to 
argue  that  the  Ecclesiastical  Court  cannot  have  jurisdiction,  unless  the  rate 
is  good  upon  the  face  of  it.] — That  argument  may  well  be  maintained.  The 
jurisdiction  of  this  Court  arises  in  this  suit,  from  the  fact,  that  the  object  of 
the  suit,  is  to  enforce  payment  of  a  rate,  which  is  manifestly  bad  upon  the  face 
of  it.  The  case  is  clearly  one  of  excess  of  jurisdiction,  on  the  part  of  the 
Ecclesiastical  Court. 

Rule  granted. 


Sir  W.  W.  Follett  afterwards  shewed  cause. — The  question  is,  whether  this 
Court  has  any  jurisdiction  whatever,  to  sit  as  a  Court  of  Appeal  upon  the 
decision  of  the  Ecclesiastical  Court. — [Lord  Denman,  C.  J. — We  may  not 
be  able,  properly  speaking,  to  sit  as  a  Court  of  Appeal  upon  the  decision  of 
an  Ecclesiastical  Court;  but  have  we  not  authority  to  correct  the  proceed- 
ings of  such  a  Court,  when  they  are  in  opposition  to  the  common  law  ?] — That 
is  in  substance  to  sit  as  a  Court  of  Appeal. — [Lord  Denman,  C.  J. — May 
not  matters  arise  in  the  Ecclesias^tical  Courts,  where  we  may  be  bound  to  re- 
f«se  to  those  Courts  the  enfoi-cement  of  their  decrees?] — That  may  be  so,  in 
#ases  where  the  superintending  jurisdiction  of  this  Court  has  been  long  e8«t 
tablished,  as  in  matters  relating  to  the  admission  or  rejection  of  evidence; 
but  this  Court  cannot  decide  a  suit  that  is  properly  cognizable  by  the  Eode- 


(a)  2  Roll.  Abr.  319;  Prohib.  F.  pi. 


(6)  1  T.  R,  552. 

(c)  Gas.  TempL  Bardw.  38L 
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siastical  Court  alone.     Then  in  the  present  case,  there  is  this  additional  ob-    Queen*»  Benek 
jection,  that  this  Court  is  now  asked  to  interfere  in  a  matter  in  which  the     TheQuEVN 
fiodesiastical  Court  has  not  yet  come  to  any  decision,  and  this  Court  is       Expmu 
also  required   to   presume  that   the  decision  of    the  Ecclesiastical  Court  ^^ 

will  be  erroneous.  There  is  no  authority  for  such  a  proceeding. — [Lord  CHESTKRToir. 
JJenmany  C.  J. — ^We  have  been  much  struck  with  that  difficulty.] — ^The  Ju- 
dicial Committee  of  the  Privy  Council,  supposing  it  to  be  an  Ecclesiastical 
Court,  is  of  the  very  highest  rank ;  and  before  the  Statute  2  &  3  ^.  4,  c.  92, 
had  transferred  the  power  of  the  Court  of  Delegates  to  the  Privy  Council, 
the  Ecclesiastical  Courts  had  never  been  considered  to  be  inferior  Courts. 
In  the  case  of  RickeiU  v.  Bodenham  (</),  Liitledaie,  J.,  expressly  took 
the  distinction  between  inferior  Courts  of  common  law  and  the  Ecclesiastical 
Courts,  remarking  that  the  latter  were  not  inferior  Courts;  and  in  a  previous 
argument  in  this  case,  this  Court,  acting  upon  that  principle,  decided  that 
it  would  not  interfere  with  the  proceedings  of  the  Ecclesiastical  Court,  un- 
less the  want  of  jurisdiction  was  apparent  on  the  face  of  them  (</).  That  being 
so,  it  is  quite  impossible  that  this  Court,  even  should  it  possess  the  jurisdic- 
tion now  contended  for,  will  act  on  the  presumption,  that  the  decision  of  one 
of  the  superior  Courts  must  be  erroneous.  Except  that  presumption  is 
made,  there  can  be  no  pretence  for  this  application,  and  this  rule  must  be  dis- 
charged. 

Cresswed  in  support  of  the  rule. — For  the  purposes  of  this  argument,  it  may 
be  assumed  that  the  rate  is  bad,  and  bad  upon  the  face  of  it.  Then  there  will 
be  DO  difficulty  in  producing  authority  to  shew  that  when  a  rate  is  bad  upon 
the  face  of  it ;  and  where  it  appears  on  the  pleadings  in  the  Ecclesiastical 
Court  to  be  so,  this  Court  will  interpose  to  prevent  the  Ecclesiastical  Court 
from  enforcing,  by  decree,  the  payment  of  that  rate.  This  is  what  is  sought  to  1)6 
done  in  the  present  instance.  As  to  the  question  respecting  the  right  of  this 
Court  to  interpose,  where  a  matter  to  be  decided  by  the  rules  of  the  com- 
mon law  arised  in  the  Ecclesiastical  Court,  the  case  of  Byerfy  v.  WinduM  («), 
is  distinctly  in  point.  There  the  question  raised,  was  one  of  prescription,  and 
this  Court  interfered  by  prohibition.  [Coleridge^  J. — Do  you  contend  that 
a  bad  church-rate  is  altogether  out  of  the  jurisdiction  of  the  Ecclesiastical 
Courts  ?]  The  argument  need  not  be  carried  quite  to  that  length.  But  this 
point  may  be  contended  for,  and  the  case  just  cited  supports  it;  that  where 
there  is  nothing  to  try  but  one  matter,  and  that  matter  is  purely  one  of 
common  law,  though  the  parties  have  not  actually  proceeded  to  the  trial  of 
that  matter,  this  Court  will  interfere.  [Liilledaie,  J. — The  Judicial  Committee 
has  done  nothing  on  it  ?]  Yes,  the  receiving  the  appeal  was  an  act  of  juris- 
diction, and  upon  that  act  this  Court  can  interpose. 


Lord  Denman,  C.  J. — The  objection  to  this  application  must  prevail.  It 
appears  that  a  suit  was  instituted  iu  the  Ecclesiastical  Court  against  Mr. 
Farmer—judgment  has  been  given  against  him,  and  that  judgment  has  been 
removed  into  the  Judicial  Committee  of  the  Privy  Council,  by  an  appeal  pre- 
sented by  Mr.  Farmer  himself.     Assuming  that  the  Judicial  Committee  is 


(rf)  1  Har.  &  Wol.  753 ;  4  Ad.  &  El. 
433;  1  Will.  Wol.  &  Dav.294;  4  Ado. 
&£1.44e. 


(e)  5  Barn.  &  Cress.  I. 
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QirfMj  BnuA.  for  this  purpose^  an  Ecdesiafttical  Court  of  Appeal,  and  thai  it  has  cognii 

The  QuxEM     ^^  causes  like  the  present,  what  is  the  presumption  that  we  are  bound  to 

Ex  parte       make  ?     Why  that  it  will  decide  according  to  law.     I  do  not  think  that  the 

V.  case  of  Byerly  r.  Windtii  (J),   is  at  all  applicable  to  the  present ;  for  the 

CHBSTvmrov.  point  in  dispute  there,  was  one  which  the  Ecclesiastical  Court  had  no  power 

to  try.   But  here  the  matter  to  be  decided,  is  clearly  within  the  jurisdiction  oi 

the  Ecclesiastical  Court.    We  cannot  say,  that  in  trying  it,  the  Court  must 

necessarily  come  to  an  erroneous  decision.     If  that  should  be  the  case,  then 

undoubtedly,  this  Court  may  issue  a  prohibition  to  correct  the  error,  but  we 

cannot,  in  the  first  instance,  presume  that  there  will  be  any  necessity  for  such 

application  of  the  authority  of  this  Court 

LiTTLBDALB,  J. — A  church«rate  may  lawfully  be  enquired  of  by  the  Eccfe» 
siastical  Court.  The  acquiescence  of  the  party  in  the  first  instance,  in  that 
enquiry,  and  his  subsequent  appeal  to  the  Judicial  Committee,  must  be  taken 
primd  facie  as  admissions  by  him,  that  the  jurisdiction  of  the  Ecclesiastical 
Court  is  sufficiently  established.  The  case  then  is  fully  before  one  of  the 
branches  of  that  Court.  We  cannot  presume  that  it  will  wrongly  exercise 
the  jurisdiction,  which  it  clearly  possesses. 

Williams,  J. — ^The  question  in  dispute  between  these  parties,  has  proper- 
ly been  brought  before  the  Judicial  Committee,  which  as  the  substitute  for  the 
Court  of  Delegates,  clearly  has  jurisdiction  in  the  case.  We  cannot  presume 
that  that  jurisdiction  will  be  erroneously  exercised.  It  would  be  contrary  to 
the  usual  practice  of  all  Courts  to  make  such  a  presumption.  But  if  the 
decision  should  be  erronetius  in  point  of  law,  a  question  might  then  arise^ 
whether  that  would  be  sufficient  to  call  for  the  interference  of  this  Court. 
But  be  that  as  it  may,  we  cannot  assume  that  error  will  be  committed. 

CoLBRiDOB,  J. — lam  entirely  of  the  same  opinion,  and  I  think  that  if  Mr. 
Creencelfi  argument  is  to  prevail,  we  must  be  prepared  to  take  away  juris- 
diction in  all  litigated  matters  from  the  Ecclesiastical  Courts.  If  we  did  so, 
we  must  then  be  obliged  to  interfere  whenever  any  party  shewed  us  that 
he  had  the  right  side  of  a  cause;  and  we  should  be  required  to  do  this 
on  the  presumption  that  the  Ecclesiastical  Court  would  decide  against  the 
right,  and  in  favour  of  the  wrong  side.  It  is  not  pretended  to  be  said  now, 
that  any  thing  of  common  law  jurisdiction  has  arisen  in  this  case,  before  the 
Court  to  which  we  are  now  asked  to  send  a  writ  of  prohibition.  Are  we  then 
to  be  called  on  to  declare  judicially,  upon  mere  presumption,  that  when  such 
matter  does  arise,  the  Court  will  be  sure  to  decide  it  wrongly,  and  must 
not,  therefore,  be  trusted  with  the  exercise  of  the  ordinary  jurisdiction 
which  it  lawfully  possesses?  Unless  we  are  prepared  to  make  such  a  decla- 
ration, this  rule  cannot  be  supported. 

Rule  discharged,  but  without  costs. 

(/)  5  Barn.  &  Cress.  1. 
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The  Queen  v.  The  Town  Council  of  the  Borough  of  Leeds.    Qwe»*i  BencK 

Jan.  30. 

A  MANDAMUS  directed  to  the  Town  Council  of  the  borough  of  Leeds,  The  Mayor  of 

requiring  them  to  admit  Mr.  Charhe  Wood  as  a  councillor  for  the  North  *.^"»!*?*»«  <^»- 
■J^  _  /*.5«  i>ii>i<ii  Tiden  into 

nardc€  the  borough,  was  moved  on  amdavits,  which  disclosied  the  following  wjd§,^re 

factg.    The  borough  of  Leeds  is  divided  into  twelve  wards,  and  the  north  ?hCTe*wwi 

ward  returns  three  councillors.    On  the  25  th  of  Ma  if,  1837,  a  fiat  in  bank-  two  yacanciet 

ruptcy  was  awarded  agninst  W,  Brown,  one  of  the  councillors  lor  that  ward,  in  th«  NoitlF 

and  on  the  6th  of  JuAe  he  was  duly  dbclared  a  bankrupt     On  the  1st  of  No-  ^•'*"^»  *^ 

vember,  Mr.  Lupton,  another  of  the  councillors  for  the  north  ward,  went  out  tion  would 

of  office  by  effluxion  of  time;  and  to  fill  this  and  ihe  other  vacancies  in  the  ^^U?^^- 

council,  the  Mayor,  on  the  2flth  of  October,  issued  the  following  notice,  which  wwft^r.  before 

was  printed^  and  afB.\ed  to  the  walls  of  the  borough  (a).     "  Notice  of  the  elec-  and  MseisorB 

tion  of  councillors,  on  Wedjufsday  the  1st  of  November,  1837.*'  of  the  Ward. 

^  At  the  election, 

voting  papen 
were  delivered  fnr  (hr^  peraont,  and  the  majority  of  the  electors  voted  for  A*  and  B.  jointly, 
and  the  minority  for  C.  alone.  After  the  poll  waa  closed,  the  retnm  was  demanded  for  CC  on  the 
f^ound  th.1t  there  was  but  one  vacuncy  for  the  North  Ward,  and  that  the  joint  votes  for  A,  and 
B.  were  the-efore  thrown  away.  The  presiding  officers  returned  A.  and  B.  It  appearing  that 
there  wa<  but  one  vacancy : — r/e/ef,  that  the  votea  for  A,  and  B.  were  thrown  away,  and  that  C. 
was  duly  elected ;  and  the  Court  granted  a  mandamaa  to  compel  the  council  to  admit  C. 


(«)  5  &  6  W.  4,  c.  7^,  sec.  30,  enact?, 
••  That  upon  the  first  day  of  November, 
in  every  year,  the  bur^esaes  8<i  enrulled 
in  every  borough,  shall  openly  aaoemblc 
aod  elect  from  the  peraona  qualified  to 
be  councilluni,  the  councillors  of  such 
borough,  or  such  part  of  them  as  shall 
be  needed  to  supply  the  places  of  those 
who  shall  then  go  out  of  office.** 

Sec  32. — •*  That  every  election  of 
councillors,  within  any  boroiig^h,  ac- 
cordinw  to  the  provisions  of  this  Act, 
shall  he  held  before  the  mayor  and  as- 
sesscre  for  the  time  being  of  such  bo- 
rough, except  as  herein  is  excepted; 
and  the  voting  at  every  such  election 
shall  commence  at  nine  o^clock  in  the 
forenoon,  and  shall  finally  close  at  four 
o'clock  in  the  afternoon  of  the  same  day, 
and  shall  be  conducted  in  manner  follow- 
ing :  that  i«  to  say,  every  burgess  entitled 
to  vote  in  the  election  of  councillors,  may 
vote  for  any  number  of  persons  not  ex- 
ceeding the  number  of  councillors  then 
to  be  chosen,  by  delivering  to  tfae  mayor 
and  assessors,  or  other  presiding  officer 
as  hereinafter  mentioned,  a  voting  pa- 
per, containing  the  christian  names  and 
somamet  of  the  persons  for  whom  he 
votes,  with  their  respective  places  of 
abode,  and  descriptions ;  such  paper 
being  previously  siened  with  the  name 
of  the  burgebs  voting,  and  with  the 
same  of  the  street,  lane,  or  other  place 
in  which  the  property  for  which  be  ap- 


pears to  be  rated  on  the  burgess  roll,  is 
situated." 

Sec  33. — "  That  at  evcrv  election  in 
any  borough,  the  mayor,  if  it  shall  ap- 
pear to  him  expedient,  for  taking  the 
poll  at  such  election,  may  cause  booths 
to  be  erected,  or  rooms  to  be  hired,  and 
used  as  such  booths  for  difTerent  parts 
of  Kucli  borough,  which  may  be  situated 
either  in  one  place,  or  in  several  places, 
and  shiiU  be  so  divided  and  allotted  into 
compartments,  as  to  the  mayor  shall 
setm  most  convenient ;  and  the  mayor 
shall  appoint  a  clerk  to  take  the  poll  at 
each  compartment,  and  shall  cause  to  be 
affixed,  on  the  most  conspicuous  part  of 
each  of  the  said  booths,  the  names  of 
the  parts  for  which  such  booth  ia 
respectively  allotted,  and  no  person 
shall  be  admitted  to  vote  at  any  such 
election,  except  at  the  booth  allotted  for 
the  part  wherein  the  house,  &c.,  occu« 
pied  by  him,  as  described  in  the  burgest 
roll,  may  be :  **  **  and  public  notice  of  the 
situation,  division,  and  allotments  of  the 
different  booths,  shall  be  given  two  days 
before  the  commencement  of  the  poll 
by  the  mayor;  and  in  case  the  booths 
shall  be  situated  in  different  places,  tht 
mayor  may  appoint  a  deputy  to  preside 
at  each  place. 

Sec.  43. — '<  That  in  every  case  i  n  which 
there  shall  be  a  division  into  wards  of 
any  borough,  the  burgesses  of  every  such 
ward,  and  none  others,  shall,  oh  the  day 
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P/^rn.    Ii  «f  ^  "  '*  Janie9    WiUiamtonj  Esquire, 
r    %^        >  rough  of  /#«tf<2f  aforesaid,  with  the 


M.  D.,  Mayor  of  the  bo- 

the  consent  and  approbation  uf 
y  the  several  aldennen  and  assessors  of  and  for  the  twelve  seve- 
ral and  respective  wards  of  the  said  borough.  Do  hereby  give  notice,  that  in 
pursuance  of  an  Act  of  Parliament  made  and  passed  in  the  sixth  year  of  the 
reign  of  his  late  majesty  king  William  the  Fourth,  cap.  76,  intituled,  &c.,  the 
burgesses  of  the  borough  of  Leeds  aforesaid,  are  required  on  Wednesda^y  the  1  st 
of  November  next,  to  elect  Oom  the  persons  who  are  qualified  to  be  councillors 
of  the  said  borough,  one  councillor  for  each  of  the  following  wards ;  namely, 
Eaei  Ward,  KirkgaU  Ward,  North  East  Ward,  North  West  Ward,  South  Ward, 
Headingley  Ward,  and  Hunelet  Ward;  and  also  to  elect  ftro  councillors  for  each 
of  the  following  wards,  namely,  MiU-HUi  Ward,  North  Ward,  West  Ward, 
Bromley  Ward,  and  Holbeek  Ward,  making  altogether,  seventeen  councillors, 
who  are  to  continue  in  office  until  the  first  day  of  November,  18^0.  And  I 
do  hereby  publish  and  declare,  that  such  elections  are  to  take  pkice  accord- 
ingly ;  and  that  the  same  shall  be  under  and  subject  to  the  regulations  herein- 
after mentioned.     That  is  to  say — 


fixed  for  the  first  election  of  councillors, 
separately  elect,  &c.,  the  whole  number 
of  councillors  assigned  to  such  ward  res- 
pectively ;  and  on  the  first  of  Novemher 
in  any  subsequent  year,  shall  separately 
elect,  from  the  persons  qualified  to  he 
councillors,  one  third  part  of  the  whole 
number  of  councillors  assigned  to  such 
ward :  **  *'  and  every  such  ward  election, 
first  after  such  diyision  into  wards,  of 
any  such  borough,  shall  be  held  before 
the  mayor,  or  the  person  whom  the 
Diayor  ^r  the  time  being  shall  appoint 
in  that  behalf;  and  in  every  succeeding 
year  shall  be  held  before  the  alderman 
whom  the  councillors  chosen  in  such 
ward  shall  yearly  appoint  in  that  be- 
half, and  before  the  two  assessors  of 
such  ward :  '^  **  and  the  votings  and  other 
proceedings  in  all  other  respects,  at  such 
ward  elections,  shall  be  conducted  in 
the  same  manner  as  at  elections  of 
councillors  or  assessors,  respectively,  by 
the  burgesses  of  the  whole  borough ; 
and  the  aldermen  and  assessors  of  each 
ward,  shall  have  the  same  powers  in  re- 
gard to  elections  in  their  ward,  as  the 
mayor  and  assessors  for  the  whole  bo- 
rough, if  not  divided  into  wards." 

Sec.  47.—"  That  if  any  extraordinary 
vacancy  shall  be  occasioned  in  the  ofiice 
of  councillor, &c.,  the  burgesses  entitled 
to  vote,  shall,  on  a  day  to  be  fixed  by 
the  mayor  of  such  borough,  or  in  the 
case  of  a  councillor  or  assessor,  where 
the  borough  shall  have  been  divided 
into  wards,  by  the  alderman  of  the  ward 
in  which  the  vacancy  has  happened, 
(inch  day  not  to  be  later  than  ten  days 
after  such  vacancy),  elect,  from  the 
persons  qualified  to  be  councillors,  ano- 
ther burgess,  to  supply  such  vacancy ; 


and  such  election  shall  be  held,  and  the 
voting,  and  other  proceedings,  in  case  of 
a  contest,  shall  be  conducted  in  the  same 
manner,  and  subject  to  the  same  provi- 
sions as  are  hereinbefore  enacted,  with 
■respect  to  the  election  of  councillors  as 
aforesaid ;  and  every  person  so  elected, 
shall  hold  such  office  until  the  time  at 
which  the  person  in  room  of  whom  he 
was  chosen,  would  regularly  have  gone 
out  of  office,  and  he  shall  then  go  out 
of  office." 

Sec.  52.—*'  Provided  always,  that  if 
anv  person  holding  the  office  of  mayor, 
alderman,  or  councillor,  for  any  borough, 
shall  be  declared  bankrupt,  or  shall 
apply  to  take  the  benefit  of  any  Act  for 
the  relief  of  insolvent  debtors,  or  shall 
compound  by  deed  with  his  creditors,  or 
being  mayor,  shall  be  absent  for  more 
than  two  calendar  months,  or  being  al- 
derman or  councillor,  for  more  than  six 
months  at  one  and  the  same  time,  (un- 
less in  case  of  illness), from  the  borough 
of  which  he  shall  be  mayor,  alderman, 
or  councillor,  then,  and  in  every  such 
case,  such  person  shall  thereupon  imme- 
diately become  disqualified,  and  shall 
cease  to  hold  the  office  of  such  mayor,  al- 
derman, or  councillor  as  aforesaid ;  and 
in  the  case  of  such  absence,  shall  be  liable 
to  the  same  fine  to  be  recovered  in  the 
same  iniuiner,  as  if  he  had  refused  to  ac- 
cept the  said  office;  and  the  council 
thereupon  shall  forthwith  declare  the 
said  office  to  be  void,  and  shall  signify 
the  same,  by  notice  in  writing,  under 
the  hands  of  three  or  more  of  them, 
countersigned  by  the  town  clerk,  to  be 
afiixed  in  some  public  place  within  the 
borough,  and  the  said  office  shall  there- 
upon become  void/* 


HILARY  TERM,  1838.  25 

*  That  SQch  elections  shall  commenoe  at  nine  o'clock  in  the  forenoon,  and  Qtee^Btmk 
fimUj  dose  at  four  o'clock  in  the  afternoon  of  WedMMday  the  Ist  day  of  No' 
tember  next,  unless  the  presiding  officer  or  officers,  at  any  one  or  more  of  the 
hooths,  shall  previously  close  the  same ;  which  may  be  done  in  case  one  hour 
shall  elapse  at  any  booth  during  which  no  vote  shall  have  been  tendered  for 
any  candidate. 

**  That  each  burgess  may  vote  for  the  councillor  or  councillors  then  to  be 
elected  fur  the  ward  in  which  he  shall  vote,  and  no  more.  That  any  burgess 
being  duly  enrolled  in  more  wards  than  one,  shall,  at  the  time  of  voting,  select 
the  ward  within  and  for  which  he  shall  vote ;  and  he  shall  not,  after  having 
voted  in  one  ward,  be  allowed  to  vote  in  or  for  any  other  ward. 

"That every  burgess  at  the  time  of  voting,  shall  himself  personally  deliver 
to  the  alderman  and  assessors,  or  other  presiding  officer  or  officers  at  the  booth 
appointed  for  that  purpose,  a  voting  paper,  containing  the  christian  names  and 
Bumames  of  the  persons  or  person  for  whom  he  votes,  with  their  respective 
places  of  abode  and  descriptions,  such  paper  being  previously  signed  with  the 
name  of  the  burgess  voting,  and  with  the  name  of  the  street,  lane,  or  other 
plaoe,  in  which  the  property  for  which  he  appears  to  be  rated  on  the  burgess 
roll,  is  situated;  and  if  he  cannot  write  his  name,  the  elector  must  make  a 
maik,  and  get  some  person  to  write  for  him,  and  in  his  presence,  the  woros 
**  the  mark  of  A  X  B,*'  (as  the  case  may  require),  and  to  attest  the  ^ame. 

*"  That  one  or  two  persons  (as  the  case  may  be),  being  duly  qualified,  aa 
required  by  the  said  Act,  who  diall  have  the  greatest  niunber  of  votes  of  the 
burgesses  in  the  respective  wards  of  the  said  borough,  will  be  declared  duly 
elected  acooncillor  or  councillors,  in  and  for  such  respective  wards  accordingly. 
And  that  the  several  booths  hereinafter  mentioned,  shall  be  the  booths  for 
poQiiig  the  votes  of  the  respective  burgesses,  whose  qualifications  are  duly 
enrolled  in  the  wards  or  townships  set  opposite  the  same,  and  they  are  hereby, 
by  me,  with  the  consent  and  approbation  aforesaid,  allotted  and  declared  to  be 
neb  poll  booths  accordingly." — ^A  list  of  the  booths,  &c.  was  then  given. 

The  election  for  the  North  Ward  took  place  on  the  1st  of  November,  before 
the  alderman,  and  two  assessors.  At  the  close  of  the  poll,  it  appeared  that 
240  voting  papers  were  given  for  Wm.  Wataon  and  Wm.  Whitehead  jointly ; 
two  for  Wm,  Wateon  alone;  120  for  Charlee  Wood  alone,  and  two  for  Wm. 
Wation  and  Charles  ^ooif  jointly.  Alter  the  poll  had  closed,  an  application 
in  writing,  was  made  to  the  alderman  and  assessors,  by  several  electors,  re- 
quiring them  to  declare  Wood  to  be  duly  elected,  on  the  ground  that  Brownie 
ofiice  had  not  been  declared  void  by  the  council,  according  to  the  provisions  of 
the  Statute  (6) ;  and  that  therefore,  as  there  was  but  one  vacancy  to  be  filled 
up,  the  joint  votes  given  for  Whitehead  and  Wateon  were  thrown  away,  and 
Wood  had  received  the  largest  number  of  le§^al  votes.  The  alderman  and 
assessors  subsequently  declared  Wateon  and  Hliitehead  to  be  duly  elected, 
and  the  council  refused  to  admit  Wood  to  the  office  of  coun6illor ;  but  Wateon 
and  Whitehead  having  received  a  notice  of  Woo^Te  claim,  they  refused  to  sub- 
scribe the  necessary  declarations,  until  the  decision  of  this  Court  was  obtained, 
as  to  the  validity  of  their  election. 

SaW.W.  FoUetty  (with  whom  was  NeviU),  in  support  of  the  application. 

(b)  See  sec.  52>  ante^  page  24. 
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QititmUJhnA.  —It  cannot  be  disputed,  but  that  the  omiaakm  to  take  the  steps  rBqnired  by 
ji^Q^^ji     the  52d  section  of  6  &  6  fVm.  4,  c.  76  (c),  rendered  the  direction  to  elect  two 
V.  councillors  altogether  irregular :  liecause,  until  Brown**  office  was  declared 

(^unc?  void,  he  remained  in  possession  of  it.  By  the  30th  section  (d),  it  is  directed 
of  LxBDi.  that  the  burgesses  shall  openly  asf^emble  and  elect  the  councillors,  on  the  IsC 
of  November  in  every  year;  but  neither  the  mayor,  or  any  other  person,  is 
required  to  give  any  notice  of  the  election.  The  47th  section  (e),  which 
requires  that  a  notice  should  be  given,  only  applies  to  the  case  of  an  extra- 
ordinary vacancy.  The  43d  section  (/)  directs,  that  in  boroughs  which  are 
divided  into  wards,  the  election  of  councillors  shall  take  place  before  the  alder* 
man  of  each  ward  and  the  assessors.  Here  the  election  was  properly  held 
before  the  alderman  of  the  ward  and  the  assessors ;  but  the  circumstance  that 
a  notice  had  been  improperly  and  illegally  given,  to  elect  two  councillors  for 
the  ward,  instead  of  one,  cannot  invalidate  the  election.  The  mayor  was  a  mere 
stranger,  and  had  no  authority  to  give  any  notice :  that  being  so,  the  parties 
must  be  taken  to  have  known  the  law;  and  as  the  majority  voted  for  two  coun* 
cillors  when  there  was  only  a  vacancy  for  one,  their  votes  were  thrown  away,  and 
the  party  who  received  the  largest  number  of  legal  votes,  was  properly  elected. 

Sir  John  Campbell,  A.  G.  and  Bainea^  shewed  cause  in  the  first  instance. 
^It  must  be  admitted  that  there  was  but  one  vacancy.  By  the  32d  section^ 
the  election  of  councillors  is  to  take  place,  in  boroughs  not  divided  into  wards, 
before  the  mayor  and  assessors,  and  the  mode  of  voting  is  pointed  out  (y)  ; 
and  by  the  43d  section,  the  election  of  councillors  in  wards  is  to  take  place 
before  the  alderman  d*  the  ward  and  the  assessors.  The  notice  which 
was  published,  purports  to  have  been  published  with  the  consent  and  appro« 
bation  of  the  aldermen  and  assessors ;  therefore,  when  the  electors  of  the 
North  Ward  came  to  give  their  votes,  the  presiding  officers  did,  in  fact,  in- 
struct them  to  vote  for  two  councillors,  and  not  for  one;  and  that  being  so,  the 
election  is  altogether  void.  It  was  natural  that  the  burgesses  should  follow 
the  directions  given  in  the  notice,  and  the  majority  ought  not  to  sufler  by  the 
election  of  a  person  who  had  the  smallest  number  of  votes.  It  appears 
that  the  objection  to  the  election  of  two  councillors  was  not  taken  before  the 
commencement  of  the  polling ;  if  it  had  been,  and  the  electors  had,  neverthe- 
less, voted  for  two  persons,  the  case  might  be  different.  Justice  will  not  be 
done  unless  a  new  election  takes  place. 

Sir  W.  W,  FoUett,  in  Te^\y.^Uuledale,  J.— It  does  not  appear  that  the 
alderman  gave  any  notice  of  the  polling  places,  in  pursuance  of  the  33d  sec- 
tion of  the  statute.  How  are  the  electors  to  know  where  to  go  t] — ^The  mayor 
seems  to  be  the  proper  person  to  give  notice  of  the  polling  places,  and  not 
the  alderman  of  each  ward  (A),  and  if  it  were  held  necessary  to  be  given  by 
the  alderman,  theil^  the  notice  purports  to  have  been  given  with  the  consent 
and  approbation  of  the  aldermen.  But  an  omission  to  give  such  a  notice 
would  not  invalidate  the  election,  unless  it  could  be  shewn,  that  the  election 


!e)  See  sec.  52  antcy  page  24.  {gS  See  sec.  32,  anicy  page  23. 

d)  See  tec.  30,  antCy  page  23.  Q)  See  sections  33  &  43,  anUy  pag« 

{e)  See  sec.  47,  antcy  page  24.  23. 
(  /}  See  lec.  43,  antCy  page  23. 
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wisafieted  by  it — [Lord  DetumanfC.  J. — There  is  no  question  made  bythe    Qiuft^aBtmk. 
flCher  mJe  upon  that  point]  Tl^e  Qukbii 

The  TovB 
Lord  DBFmAif,  C.  J. — ^It  has  been  conceded  that  there  was  only  one  Ya«      ^CmucU 

csncy,  and  that  the  mayor  had  no  authority  to  give  notice  of  two  vacancies. 

The  votes  which  were  given  for  Waisan  and  Whiiehemd  jointly,  were  there* 

fore,  thrown  away,  and  Wood  has  been  duly  elected.    The  only  question  is» 

whether  an  election  has  taken  place,  and  I  do  not  feel  any  doubt  upon  thai 

point;  the  rule  must  be  made  absolute. 

LiTTLKnALS,  J. — ^I  think  it  is  clear  that  Wood  was  duly  elected. 

Williams,  J.^I  am  of  the  same  opinion. 

Rule  absolute. 


The  Queen  v.  the  Churchwardens  and  Overseers  of  the      Jm.  17 
Parish  of  Wbndron. 

^HE  Sessions  quashed  an  order  for  the  removal,  from  the  parish  of  Wm^  Br  fh*  57tli  mc 
drom  to  the  parish  of  Consiantine,  of  Sophia  HeUmgM  an  infant  illegiti-  ^f^^t  tS^  ^ 
mate  diild  of  Sophia  ffellingt.  who  had  since  married  John  Botwarwiekf  *  ■"*<>  mirry- 

, .  ,  r  ,         -  ,      >•  .      «  ,.      .  ">S  •  woman 

subject  to  the  opinion  (»  the  Court  on  the  followmg  case :—  wEo  hat  child- 

The  pauperis  mother,  Sophia  Bonoarynek,  acquired  a  settlement  by  hiring  ^  jh]^'^/^* 
and  service  in  the  parish  of  CotuUmUM^  in  the  county  of  Comwatty  where  nxteen.be- 
she  lived  from  March,  1829,  untit  December,  1831,  with  Jonaihan  Stephens,  byboundLtT 
ftrmer.  Whilst  in  his  service,  she  became  pregnant  by  him,  and  was  delivered  '?|!j^^|^n^^ 
of  the  pauper,  in  Coneianiine,  in  the  year  1832.    An  order  of  filiation  was  ob*  they  atutn 
tiined  by  the  overseers  of  that  parish,  and  the  putative  father  continued  to  Jj'JJS'dlU*^ 
pay  the  sum  ordered  towards  the  maintenance  of  the  pauper  until  November,  and  for  the  pur- 
1835,  when  her  mother  having  married  John  Boewarwieh,  a  mason  residing  ^Smwa,  they 
in  Kmwyn,  he  refused  to  contribute  any  longer  towards  her  support,  alleg-  ^fj^  ^.^ 
ing,  that  he  was  released  from  all  further  liability  by  the  Poor  Law  Amend*  but  they  do  ' 
ment  Act,  4  ft  6  WiUiam  4th,  ch.  76,  s.  57,  which  imposes  upon  any  man  J2n  w^St- 
who  shall,  afler  the  passing  of  that  act,  marry  a  woman  having  a  child  or  tlement  in  hia 
childfeo,  legitimate  or  ill^timate,  the  burthen  of  maintaining  such  child  or  ^^^in  of  * 
children.  compelling  the 

Upon  the  refusal  of  the  putative  fiither  to  maintain  the  pauper,  she  became  m^nuin  aneh 
chargeable  to  Wendron,  in  which  parish  she  had  been  placed  at  nurse.    On  ^^(o^ihe 
the  application  of  the  overseers  of  Wendron  to  two  justices,  the  pauper  was  mrinonof  the 
removed  to  Coneianiine,  the  place  of  the  birth  settlement,  by  an  order  of  jus-  ^^^the^^riah 
tices.    This  order  was  appealed  against  by  the  parish  of  Coneianiine;  notice  '?.]^|^^* 
of  appeal  was  delivered  on  the  2d  of  April,  and  on  the  18th  of  Jwe  the  ^tled  pre! 
grounds  of  appeal  were  sUted  in  the  following  notice :—  iS?Wa*^i 

*  Take  notice,  that  the  grounds  of  the  above  appeal  are,  that  after  the  birth  riage. 
of  the  pauper,  and  also  afler.the  passing  of  the  Act,  4  &  6  Wm.  4th,  c.  76. 
entitled,  &c.,  and  before  the  making  of  the  order  of  removal  now  appealed 
•gainst,  Sophia  Hellinge,  mother  of  the  said  pauper,  intermarried  with  John 
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Qatem*tBemh,    Boiwafunek,  of  the  parish  of  Aaiteyn,  mason,  and  which  said  mother  and  her 
«j.^*72^»if     *A^^  husband  are  now  living,  and  reside  at  Kenwyn  aforesaid,  and  that  the 
9.  said  John  Botwarwiek  thereby,  and  by  virtue  of  the  Statute  aforesaid,  be- 

-WKKDEoif.  tMOQ  liable  to  maintain  the  said  pauper  as  a  part  of  his  family,  and  the  said 
pauper  thereby  thenceforward  became  and  must  be  deemed  to  be  as  part  of 
the  fimiily  of  him,  the  said  John  Botwcarwiek  as  aforeiuiid,  and  being  a  part 
of  his  family,  the  6aid  pauper  was  individually  irremovable,  and  could  only 
have  been  removed  with  and  as  part  of  the  family  of  the  said  John  Boswarwich, 
and  that  the  said  pauper  coidd  not,  under  any  circumstances,  be  removed  into 
the  said  parish  of  ConstanHne,  that  not  appearing  to  be  the  place  of  the  last 
l^gal  settlement  of  the  said  John  Botu>arwich  ;  to  which  place  of  settlement, 
being  the  parish  of  Kentryn,  in  the  said  county,  the  said  pauper  could  only,  if 
removable,  be  legally  sent.  The  appeal  came  on  before  the  magistrates  at  the 
Midsummer  Sessions  of  1836,  when  the  order  of  Sessions  was  quashed.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  parish  of  the  husband 
of  the  pauper's  mother,  was  bound  to  maintain  the  child,  or  the  parish  where 
the  mother  gained  a  settlement  previous  to  marriage. 

Sir  W,  Wi  FoiieU,  in  support  of  the  order  of  Sessions. — The  birth  settlement 
of  this  child  is  suspended  until  it  is  sixteen  years  of  age,  and  in  the  mean  time, 
it  acquires  the  settlement  of  the  man  who  has  married  its  mother.  The  57th 
section  of  the  4  &  5  fV.  4,  c.  76,  provides,  that  every  man  who,  after  the 
passing  of  that  Act,  shall  marry  a  woman  having  children,  legitimate  or  ille- 
gitimate, shall  be  liable  to  maintain  them  as  part  of  his  family,  and  shall  be 
chargeable  with  all  relief  granted  on  their  account,  until  the  child  attains  the 
age  of  sixteen,  or  the  mother  dies :  **  and  such  child  shall,  for  the  purposes  of 
this  Act,  be  deemed  a  part  of  such  husband's  family  accordingly.*'  It  is  im- 
possible to  doubt,  that  while  the  child  thus  remains  a  part  of  the  husband's 
family,  the  birth  settlement  is  at  least  suspended,  and  the  child  becomes,  like 
other  parts  of  the  husband's  family,  settled  in  his  parish.  The  child  in  this 
case  was,  therefore,  not  removable  to  the  parish  of  Cwutantine,  for  that 
would  be  to  make  Consianiine  sUll  liable  for  the  support  of  the  child,  though 
the  Statute  has  expressly  cast  that  liability  on  the  husband  :  and  in  so  exclu- 
sive a  manner,  that  he  must  bear  it  alone,  altogether  relieving  the  putative 
iather  from  responsibility,  and  that  too,  whether  the  putative  father  is  of  ability 
to  maintain  the  child  or  not,  Lang  v.  Spieer  (a).  Rex  v.  Walthamstow  {b% 
will  be  relied  on  by  the  otlier  side ;  but  there  the  real  objection  to  an  order  by 
which  the  children  were  removed  to  the  husband's  settlement  was,  that  in  form 
it  adjudged  them  to  be  settled  there.  As  that  might  mean  a  permanent  set- 
tlement, and  so  be  binding  for  ever  on  the  husband^s  parish,  the  order  was 
adjudged  wrong ;  but  if  that  case  was  intended  to  go  further,  it  is  submitted^ 
that  it  ought  to  be  re-considered.  This  child  being  within  the  age  of  nurture, 
could  not  be  separated  from  the  mother,  but  must  go  with  her,  and  follow 
her  settl^nent,  becoming,  in  the  words  of  the  Act,  and  "  for  the  purposes  of 
the  Act,  a  part  of  the  husband's  family."  What  were  the  purposes  of  that 
Act  ?  The  fixing,  in  a  better  manner  than  before,  the  Law  of  Settlanent,  and 
the  improved  regulaCbn  of  the  mode  of  administering  relief.     Within  the 

(a)  1  Gale,  426;  I  Tyr.  &  Or.  358;         (b)  1  Will.  WolL  &  Dav.  23,  1  Ncv. 
lil4.«iW?12e.  &t>er.460. 
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foimer  of  these  paq>ose8,  it  is  clear  that  the  child  while  under  sixteen,  has  QimVAwAl 

DO  claim  on  the  birth  parish,  but  that  the  husband  is  bound  to  maintain  it.   The  ThTortcv 

appellants  are  not  bound  to  shew  who  is  to  compel  him  to  fulfil  this  duty ;  --   p**'..,^  - 

that  task  is  not  cast  UDon  them.  Wbhdkon. 

W,  Carpenter  Rowe,  eoiUrd, — The  57th  section  does  not  confer  any  settle* 
ment  on  the  child.  It  merely  directs  that  the  husband  shall  be  liable  to  main- 
tain his  wife's  children  till  they  arrive  at  a  certain  age,  or  till  the  mother  dies* 
To  eflect  this  object,  it  is  not  necessary  that  the  children  should  be  settled  in 
tlie  hasband's  parish.  The  duty  cast  on  him  is  one  of  a  personal  nature,  which 
the  birth  parish  of  the  children  may  enforce.  That  parish  is  the  one  benefited 
by  the  charge  being:  thrown  on  the  husband,  of  maintaining  the  child  from 
the  time  of  the  marriage  till  it  attains  the  age  of  sixteen.  With  that  parish 
remains,  in  this  case,  the  actual  settlement  of  this  child,  and  that  parish  must 
undertake  the  burthen  of  compelling  the  husband  to  maintain  it,  by  performing 
the  duty  which  the  legislature  has  cast  upon  him.  The  authority  of  Lang  v. 
Spieer,  is  not  in  the  least  degree  sought  to  be  affected  here;  but  if  the 
argument  on  the  other  side  is  to  prevail,  Rex  v.  WaUhameiaw,  cannot  be 
8U|^rted.  It  is  submitted,  that  that  case  was  properly  decided,  and  that  it 
must  govern  the  present.  There  a  distinction  was  taken  between  the  57th  A 
7 1  St  sections  of  the  Act  The  first  of  these,  merely  makes  the  husband  liable 
to  maintain  the  children  of  the  woman  he  marries ;  the  Inst  expressly  declares, 
that  every  bastard  child,  and  the  section  relates  only  to  such  children,  shall 
follow  the  settlement  of  the  mother  until  the  age  of  sixteen,  or  until  it  shall 
scquire  a  settlement  in  its  own  right.  The  child  here  has  neither  arrived  at 
that  age,  nor  acquired  such  settlement  The  57th  section  has  given  it  no 
settlement  in  the  husband's  parish,  and  it  therefore  preserves  that  which  it 
possesses  by  birth.  The  question  here  is  not  aflected  by  the  circumstance 
of  the  child  being  within  the  age  of  nurture. 

Lord  Denman,  C.  J.—In  this  case,  there  was  an  order  for  the  removal  of  a 
child  bom  before  the  passing  of  the  Poor  Law  Amendment  Act,  from  the  parish 
of  Wendron  to  the  parish  of  Conttantine,  which  was  its  birth  settlement.  By 
the  57th  section  of  the  Act,  any  person  who  marries  a  woman,  the  mother  of 
legitimate  or  illegitimate  children,  liecomes  thereby  liable  to  maintain  them  as 
part  of  his  own  family,  and  is  chargeable  with  all  relief  given  to  such  child,  until 
it  arrives  at  the  age  of  sixteen  years,  or  until  the  death  of  the  mother.  It  is 
contended,  that  this  enactment  must  be  deemed  sufllkient  to  create  a  set- 
tiementof  such  child  in  the  parish  of  the  husband,  but  it  seems  tome,  that  such 
a  construction  would  not  be  warranted.  This  is  rather  an  Act  for  providing 
relief  for  the  poor  within  the  places  of  their  legal  settlement,  than  for  the  creation 
of  settlements ;  and  it  must  be  observed,  that  the  57th  section  does  not  mentwn 
a  settlement,  while  the  71st  section,  which  relates  to  a  similar  subject  matter, 
expressly  creates  one.  The  57th  section  merely  says,  that  the  child  shall  be 
deemed  a  part  oC  the  husband's  family  for  the  purposes  of  the  Act;  namely, 
first,  fw  the  purpose  of  being  maintained  by  the  husband  ;  and  secondly,  for 
being  relieved,  when  the  husband  cannot  maintain  it,  and  in  such  case  the  relief 
is  to  be  considered  as  given  to  the  husband.  We  have  held,  in  the  case  of  J2f« 
▼.  WabkamelcWf  that  a  new  settlement  is  not  conferred  upon  the  child  by  thia 
Mctwo,  and  I  think  that  decision  was  perfectly  correct  In  my  opinion,  the 
pvtsh  of  Wendrm  has  nothing  to  do  with  this  settlement,  because  it  is  not 
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Qnfttm'i  Bmoh.  the  parish  of  the  pauper,  of  her  mother,  nor  of  the  husband ;  and  the  child  was 

The  Quuw     merely  put  there  to  be  nursed,  when  the  marriage  of  the  mother  produced  the 

••  change  of  making  this  child  a  part  of  her  husband's  family.  When  the  parish  of 

WwDSow.      dmstanHne  attempted  to  hold  itself  free  from  all  charge,  the  parish  of  Wend- 

ran  had  a  right  to  apply  for  its  removal.     Then  whither  is  it  to  be  removed  ? 

It  seems  to  me  that  there  is  no  place  to  which  the  child  could  in  the  first 

instance  be  removed,  but  to  the  place  of  its  birth  settlement.     The  order 

of  the  justices  was   therefore  properly  made,  and  the  order  made  at  the 

Sessions  must  be  quashed* 

LiTTLKDALB,  J. — I  am  of  the  same  opinion.  Under  the  new  Act,  the  hus- 
band of  this  woman  might  have  been  compelled  to  support  the  child, 
and  the  parish  of  Constantine  might  have  enforced  that  liability.  If 
the  husband  or  the  mother  was  to  die,  the  child  must  go  to  Canttantine  to  be 
supported.  The  57th  and  the  71  st  sections  essentially  difler  from  each  other ; 
the  first  provides  only  for  maintenance  and  relief;  the  last  relates  to  settle- 
ment I  do  not  think,  that  for  the  purposes  of  this  case,  we  can  treat  them 
as  intended  to  have  an  equal  operation. 

Williams,  J. — The  question  of  removing  a  child  during  the  age  of  nur- 
ture, does  not  properly  arise  here  at  all.  The  mother  was  not  resident  at  the 
time  of  the  marriage,  in  the  same  parish  with  the  child :  they  had  been  already 
separated.  The  main,  and  indeed  the  only  question  in  this  case,  depends  on 
the  construction  of  the  57th  and  71  st  sections  of  the  new  Statute.  A  compa- 
rison of  these  two  sections  will  shew,  that  this  Court  was  right  in  the  decision 
to  which  it  came  in  the  case  of  Rex  v.  WalthamMtow.  All  that  is  contained 
in  the  57th  section  is,  that  the  child  shall,  till  the  happening  of  one  of  two 
events,  be  deemed  a  part  of  the  husband^s  family.  In  the  71  st  section,  there  is 
not  only  a  provision  that  the  child  shall  be  deemed  to  be  a  part  of  the  mother^s 
Ikmily,  which  is  the  language  used  in  the  57th  section,  but  to  this  provision  is 
added  another,  namely,  that  "  the  child  shall  have  and  follow  the  settlement 
of  the  mother,''  until  it  arrives  at  sixteen  years  of  age.  That  addition  aids 
the  argument,  that  the  former  section  was  not  intended  to  confer  a  settlement. 
The  parish  of  Wendrm  has  clearly  nothing  to  do  with  the  settlement,  which 
is  at  Constantine,  unless,  indeed,  it  is  a  suspended  settlement  there,  as  the 
child  is  entitled  to  be  maintained  by  the  husband.  If  the  legislature  had  in- 
tended that  the  being  deemed  a  part  of  the  husband's  family,  should,  as  of 
course,  confer  on  the  child  a  settlement  in  his  parish,  that  intention  might  easily 
have  been  expressed.  In  the  absence  of  any  such  expression  of  intention,  we 
are  justified  in  saying  that  no  such  intention  existed. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  age  of  the  child  here  is 
out  of  the  question.  The  mother  of  the  child  having  married,  the  case  of  Lang 
V.  Spieer  (a),  settles,  that  the  child  shall  be  supported  by  the  husband,  and 
that  the  putative  father  is  thereby  released  from  his  liability.  The  burthen 
of  putting  the  law  in  motion,  and  the  risk  of  taking  the  chance  of  the  insol- 
vency of  the  husband,  is  on  the  parish  of  the  birth  settlement,  not  on  that  in 
which  the  child  happens  to  have  been  placed  out  at  nurse.  In  the  57th  sec- 
tk>n,  there  is  a  provision  casting  on  the  husband  the  burthen  of  maintaining 

(a)  1  Gale,  426;  1  Tjr.  A  G.  358. 
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the  child.  But  he  may  be  unable  to  maintain  it.    Why  is  Wendron  parish  to  Quiii'j  Benek 
take  the  risk  of  that  inability  ?     There  is  nothing  in  the  Statute  to  make  the     tht^nzn 
child  irremorable  from  Wendron.   Then  the  question  arises,  whether  it  is  to  be    _     «. 
removed  to  Kenwyn,  If  it  is,  there  must  be  a  new  form  of  removal  introduced     wkmoeq^. 
into  practice  by  the  act  of  the  Court,  ibr  there  is  not  anything  in  the  Statute 
which  creates  a  settlement  in  Kenwffn,    It  is  usual  for  the  forms  of  removal  to 
adjudicate  upon  a  present  settlement.    I  have  not  heard  it  suggested  that  the 
child  could  be  removed  to  the  parish  of  the  husband.  Can  it  then  be  removed 
to  CoMtaniine  ?    I  think  it  can,  unless  the  words  <*  until  it  arrives  at  the 
age  of  sixteen  years/'  can  be  construed  to  suspend  or  destroy  the  first  set> 
tlement     Are  these  words  in  the  Statute  strong  enough  for  that  purpose.     I 
think  they  are  not.  I  think  we  cannot  give  the  57th  section  the  same  extend- 
ed sense  which  the  words  in  the  71st  section  require.     The  words  in  the  67th 
Mction  rekte  only  to  the  maintenance  of  the  child,  which  is  a  liability  that 
may  be  enforced  in  another  way.    I  think,  therefore,  that  the  child  must  be 
removed  to  its  birth  settlement  at  ConMtaniine,  and  that  parish  may  then  take 
iu  remedy  against  the  husband,  or  the  other  parish,  if  it  shall  be  advised  so 
to  do.    The  consequence  is,  that  the  order  of  Sessions  must  be  quashed. 

Order  of  Sessions  quashed. 


The  Queen  Ex  parte  Harvby  v.  the  Lords  Commissioners      jm.  si. 
of  the  Treasury. 

lif  OTION  calling  upon  the  Lords  Commissioners  of  her  Majesty^s  Treasury,  xIm  cKambOT- 

to  shew  cause  why  a  mandamus  should  not  issue  to  compel  them  to  lunofacity 

award  compensation  to  Mr.  Harvey,  for  the  loss  of  his  omce  of  assistant-  edbyiToto 

chamberlain  in  the  city  of  Bath.     It  appeared  that  on  the  17th  March,  1810,  ^ion,"^^ 

hj  a  vote  of  the  corporation,  the  chamberlain  of  the  city  of  Baih,  was  em-  vptnt  an  m- 

powered  to  appoint  an  assistant-chamberlain ;  and  he  having  reported  that  hlrlSn  mt?^ 

fhrvey  was  a  proper  person  to  fill  the  office,  the  Corporatbn  by  a  resolution  KT'^TJ!^^' 

empowered  the  chamberlain  to  appoint  him,  with  a  yearly  salary  of  100/.  pay-  the  TrMturr 

able  by  that  corporation,  free  from  all  deductions  for  the  property  tax.   After  Sj^t"JSi.*JSr** 

the  pas^ng  of  the  5  &  6  W.  A,  c.  76,  the  newly  elected  council  removed  not »  office  of 

Harvey  from  his  office,  whereupon  he  claimed  compensation  of  the  coun-  the5A6W.4, 

cil  under  the  provisbns  of  the  66th  sec.  of  the  5  &  6  W,  4,  c.  76 ;  but  his  ^JV*  ^ 

claim  having  been  rejected,  he  appealed  to  the  Lords  Ck>mmissioners  of  the  fused  to  grant 

Treasury  against  their  decision.  The  Loids  of  the  Treasury  decided  that  the  Jo^^f^JJJ"*® 

applicant  was  not  entitled  to  receive  any  compensation,  and  issued  their  or-  Lords  of  th« 

aation  to  tno 
^  W.  W,  Foliett,  (with  whom  was  Manning,)  in  support  of  the  appliea-  beriain  for  th« 
tion.-^y  the  5  &  6  W.  4,  c.  76,  sec.  66,  it  is  enacted,  "  that  every  officer  of  JgJ^^^  ^ 
uy  borough  or  county,  who  shall  be  in  any  office  of  profit,  at  the  time  of  the 
pusingof  this  Act,  whose  office  shall  be  abolished,  or  who  shall  be  removed 
from  his  office  under  the  provisions  of  this  Act,  or  who  shall  not  be  re-ap- 
puinted  as  aforesaid,  shall  be  entitled  to  have  an  adequate  compensation,  to 
be  assessed  by  the  council,  and  paid  out  of  the  borough  fund,  for  the  sa- 
Wf  fees,  and  emoluments  of  the  office,  which  he  shall  so  cease  to  hold,  re- 
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gard  being  had  to  the  manner  of  his  appointnient  to  the  said  olfice,  and  his 
term  or  interest  therein,  and  all  other  circumstances  of  the  case.^  The  de- 
cision of  the  Lords  of  the  Treasury,  to  whom  an  appeal  is  directed  to  be  made, 
cannot  be  supported;  because  this  was  clearly  an  office  d^proOt,  and  the  ap- 
plicant was  entitled  to  receive  some  compensation.  If  the  Lords  of  the 
Treasury  came  fo  a  decision  which  is  directly  contrary  to  the  provisions  of  the 
Statute,  it  has  been  decided  that  this  Court  will  interfere  by  a  mandamus,  on 
the  ground  that  they  cannot  give  to  themselves  a  jurisdiction  not  warranted  by 
the  Statute  (a).  In  a  late  case  The  King  v.  the  Mayor  of  Bridgwaier  (fi), 
it  was  held,  that  the  word  ''  office  "  in  the  66th  section,  is  not  used  in  its  strict 
legal  meaning ;  but  in  a  more  liberal  and  popular  sense,  including  any  fixed 
appointment  in  the  corporation.  Here  the  situation  of  assistant-chamberlain 
was  a  permanent  and  lucrative  appointment;  and  the  decision  of  the  Lords 
of  the  Treasury  being  manifestly  incorrect,  this  rule  ought  to  be  granted. 


Lord  Dbnman,  C.  J. — It  seems  to  me,  that  this  case  is  fairly  distinguish- 
able from  T%e  King  v.  the  Mayor  of  Bridgwater  (6),  because  there  the  party 
held  the  office  of  clerk  to  the  justices,  in  conjunction  with  the  office  of  common 
clerk  and  clerk  of  the  peace;  and  we  decided  that  the  office  of  clerk  of  the 
justices  was  a  valuable  office,  and  that  the  Lords  of  the  Treasury  had  juris- 
diction to  order  the  town  council  to  grant  compensation  for  the  loss  of  it. 
In  the  present  case,  although  the  situation  of  assistant-chamberlain  was  held 
by  virtue  of  an  appointment  made  by  the  old  corporation,  yet  it  is  much  the 
same  thing,  as  if  they  had  authorized  an  attorney,  who  was  one  of  their 
officers  to  employ  a  clerk  to  assist  him  in  performing  his  duties. 


LiTTLBDALB,  WiLLiAMS,  and  CoLERiDOB,  Js.  concurred. 


Rule  refused. 


(<i)  See  The  King  v.  the  Mayor  of 
Bridgwater,  1  Will.  Wol.  &  Dar.  120 ; 
Esparte  Lee,  2  Nev.  &  Per.  63. 


120. 


b)  Reported  in  1  Will.  Wol.  &  Dav. 


BaUComrt. 


Doe,  dem.  Manners  v.  Roe. 


Rule  to  set 
aside  a  decia** 
ration  in  eject- 
ment for  mis- 
takea  in  it,  re- 
futed, the 
teoant  not 
having  appear 
ed.  . 


f2}.UNNING  moved  to  set  aside  a  declaration  in  ejectment  for  irregularity^ 
it  being  stated,  that  the  defendant  was  " summoned,'"  instead  of  "at- 
tached,"' and  also  because  the  name  of  the  plaintiff's  attorney  was  not  inserted. 
No  appearance  had  yet  been  entered  by  the  tenant. 

Pattbson,  J. — This  being  an  action  of  ejectment,  when  any  person  appears 
and  enters  into  the  consent  rule,  a  good  declaration  will  be  delivered.  The 
present  declaration  is  mere  process,  and  if  no  appearance  has  yet  beenentere^* 
no  person  is  damnified. 

Rule  refused* 
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Ex  parte  Thompson.  Baucmri, 


"DARSTOWt  on  the  firet  day  of  Term,  moved  that  a  person  might  be  ad-  A  person  who 

mitted  as  an  attorney  under  the  following  circumstances.   He  had  given  "St!^  mm* 

ill  the  r^ular  notices  for  his  admission  last  Term,  and  had  then  been  exa-  attorney  in  the 

mined,  and  obtained  the  examiner's  certificate,  but  was  taken  ill,  and  could  heTIs  g^llren^ 

not,  in  consequence,  go  into  Court  to  be  admitted.      A  case  of  Ex  parte  notice,  on 
__., ,,,?,,-,-,  4.1  acciiunl  of 

Hudyard,  which  occurred  last  Term,  was  referred  to.  ilineaa,  mav  be 

admitted  the 
next  Tenn. 
Pattbson,  J. — He  may  be  admitted,  but  this  case  must  not  become  a  pre- 
cedent, except  where  there  has  been  absolute  illness  (a). 

Order  made. 
{a)  Sec  Ex  parte  ff'iieox,  post,  34. 

Ex  parte  Bkiggs. 

"DARSTO  W,  on  the  second  day  of  Term,  applied  for  the  order  of  the  Court  Where  one  of 

for  the  examination  of  a  person  previous  to  his  admission  as  an  attorney.  ^toOMiw'  ^^^ 

He  lived  in  the  country,  and  had  given  instructions  to  his  London  agent  to  an  attorney 

give  the  necessary  notices  for  his  admission  this  Term.     The  necessary  no-  omitted^  be 

tices  had  accordingly  been  given  previous  to  Michaeimas  Term  last,  for  his  «*^*°  ^7  J^« 

admission  this  Term,  except  the  notice  to  the  Secretary  of  the  Incorporated  London  agent, 

Law  Society  (6),  which  the  agent  bv  mere  inadvertency  had  omitted.     The  ?**®  9^/*  •*" 

,     ,  «    1    .       Ml'  *  .1  .         1         .      lowed  the  party 

c.xammers  bad  expressed  their  wiUmgness  to  examine  the  party,  but  thought  tobeex** 

that  they  ought  to  have  the  authority  of  the  Court  for  so  doing.  The  case  of  """**'* 
Ex  parte  Hottand  (c)  was  cited,  where  an  application  in  some  respects  simi- 
lar was  granted,  on  the  condition  of  the  London  agent  paying  the  costs  of  the 
application. 

Pattesow,  J. — I  think,  that  under  the  circumstances,  the  order  may  be 
nade  on  the  same  terms. 

Ordered  accordingly. 

(A)  See  the  rule  H.  T.  6.  \V.4,  «.  4;         (c)  1  Will.,  Wul.,  &  Dav.  343;    5 
1  Har.  &  Wol.  63a  Dowl.  P.  C.681. 

Ex  parte  Smithers. 

ffr^  H.  WATSON,  on  the  last  day  but  one  of  the  Term,  moved  to  re-ad-  A  per^n  wno. 

mit  an  attorney,  without  giving  the  usual  notices.     He  had  regularly  hf  no^tfun* 

taken  out  his  certificate  up  to,  and  inclusive  of,  the  3'0'dr  1836,  but  towards  out  hit  annual 

the  end  of  that  year,  being  very  unwell,  he  had  inadvertently  forgot  to  tell  his  iwfffOT^ 

London  agent  to  take  out  his  usual  annual  certificate.     He  did  not  discover  ^^^^7**  ""- 

the  omission  until  a  few  days  before  the  end  of  Michaeimas  Term  last ;  when,  mVtted  bHi" 

on  applying  to  the  Stamp  Office  for  his  certificate,  he  discovered  that  he  was  ouTj^iS^'Ih^ 

»  few  days  too  Uite,  having  been  oflT  the  roll  above  a  year  (d),  muia  no5cee! 

li?  75*  certificate  is  dated  on  the      of  Nov.  and  the  16th  of  Dec.  by  the 
iWh  of  Nov.  in  every  year,  but  mav  be      sUt.  54  0.  3,  c.  144,  s.  13. 
tuen  cot  at  any  time  between  the  l5th 
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Bail  Crmrt, 

Ex  parte 
Smith  sas. 


GoLBRiDGB,  J. — Why  should  not  this  person  give  the  usual  notices  for  his 
re-admission?  The  circumstances  of  this  case  may  be  all  very  truly  stated, 
but  it  might  become  a  precedent  for  the  admission  of  another,  where  the 
same  might  not  be  the  case.  The  regular  notices  for  re-admission  must  be 
given  (a). 

Ordered  referred. 


(«) 


See  Ex  parte  Minchin,  2  Har.  &  Wol.  326. 


A  penon  who 
cannot  be 
examined  m 
the  Tenn  for 
which  he  has 
giTen  notice,  on 
account  of  ill- 
nesf,  may  be 
examined  the 
following  Term, 
on  giving  freth 
notices  for  his 
admission  on 
the  last  day  of 
that  Term. 


Ex  parte  Willcox, 

Tf^OBERTS,  on  the  last  day  but  one  of  the  Term,  applied  for  leave  to  have 

a  person  examined  next  Term,  for  his  admission  as  an  attorney  of  the 

Court.    He  had  given  the  regular  notices  previous  to   Miehaelnuu  Term, 

for  his  admission  in  the  present  Term,  but  had  been  taken  ill,  and  was  there- 

by  prevented  from  passing  his  examination. 

Ck)LERiDGE,  J. — He  may  be  examined  next  Term,  but  must  give  fresh 
notices  for  his  admission  on  the  last  day  of  that  Term  (a). 

Ordered  accordingly. 

(a)  See  Ex  parte  Thompson,  ante,  33. 


A  person  who 
is  under  sge, 
cannot  be  ex- 
amined for  tid« 
mission  as  an 
attomej. 


Ex  parte  Craog. 

T^IGHTMANappVied  for  the  leave  of  the  Court,  that  a  person,  who  had  not 
yet  attained  the  age  of  twenty-one,  might  be  examined  for  admission 
as  an  attorney.  He  submitted  that  there  was  no  rule  of  Court,  or  Act  of 
Parliament  forbidding  an  infant  to  be  admitted,  and  that,  therefore,  no  reib- 
son  could  exist  why  he  should  not  be  examined. 

Pattbson,  J. — I  never  yet  heard  of  a  person  who  is  an  infant  being  an 
attorney.  This  person  cannot  be  admitted,  until  he  has  attained  the  full  age 
of  twenty-one.  An  attorney  must  of  necessity  enter  into  many  contracts, 
and  when  it  is  sought  to  enforce  them,  the  party  with  whom  he  contracts 
may  be  met  by  a  plea  of  infancy.  The  examination  is  preparatory  to  the 
person  being  admitted,  and  he  must  be  presumed  to  be  of  fit  age,  at  the  time 
of  examination,  to  be  admitted.  It  will  be  necessary  for  the  person  for  whom 
the  present  application  is  made,  to  wait  until  he  is  twenty-one,  before  he  can 
be  examined. 

Order  refused. 
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The  Queen  v.  Green  and  Others.  Bmi  Cowt, 

IN  July  last,  at  the  Summer  Assizef*  for  Devonshire,  a  bill  of  indictment  1.  On  a  motion 

for  a  riot  was  found  against  the  defendants.  A  Judge's  warrant  was  ob-  d^Jtmem  fbu?^ 

tained,  but  was  not  executed  until  lately,  when  the  defendants  gave  bail  for  ■*  '^®  tttiieo, 

their  appearance  at  the  next  Assizes,  to  take  their  trials.  of  difficult 

points  of  law 
oelng  likely  to 

Crowder  now  moved  for  a  eertiorariy  to  remove  the  indictment  into  this  arise,  it  must 

Court,  on  an  affidavit  stating,  that  difficult  points  of  law  were  likely  to  arise  ih<ie*^iiu  '* 

on  the  trial,  and  that  it  would  be  necessary  to  have  a  special  jury.  *'|- 

cessity  of  hsT<« 

Patteson,  J. — ^It  must  be  stated  what  are  the  points  of  law  that  are  likePy  ?"8  •  specinl 

to  anse.    It  being  requisite  to  have  a  special  jury,  is  not  alone  sufficient  to  alone  huffic'icnt 

grant  the  eertiorart.    Had  the  indictment  been  found  at  the  Quarter  Ses-  l^^^^tS^ 
lions,  it  might  be  otherwise ;  but  having  been  at  the  Assizes,  the  affidavit 
onght  to  be  more  explicit  (a). 

Rule  refused  (&), 

(a)  See  The  King  v.  J^wiy  2  Har.  &         (b)  See  the  next  case, 
Wol.  375. 


The  Queen  v.  Lever. 

AN  indictment  for  a  riot  and  assault  had  been  found  against  the  defendant,  An  Indietment 
at  the  last  Assizes  for  Berkshire,  since  which  time,  various  paragraphs  ^g^ts*  allow- 
had  appeared  in  the  count}*^  newspapers,  with  regard  to  the  transaction  out  ed  to  be  ro- 
of which  the  riot  arose.     It  arose  from  a  crowd  being  collected  to  hear  some  it  appmre/ 
person  preach  in  the  open  air,  in  a  public  thoroughfare,  whereby  it  was  much  ^^  paragrsjhi 

obstructed.  the  newa- 

papexsj  which 
were  likely  to 

Camngtcn  now  applied  for  a  certiorari  to  remove  the  indurtment  into  this  prejudice  the 
Court,  in  order  to  give  the  defendant  the  advantage  of  having  a  special  jury ;  ~uy'j^n? 
as  it  was  suggested,  that  the  paragraphs  in  the  newspapers  were  likely  to 
prejudice  the  minds  of  the  class  of  persons  who  were  generally  returned  as 
petty  jurors. 

Pattbson,  J. — ^Under  those  circumstances,  this  rule  may  be  granted. 

Rule  granted  (c), 

(c)  See  the  previous  case. 

EsDAiLE  and  Others  v.  Di^vis. 

'pHIS  was  a  rule  to  shew  cause  why  the  defendant  should  not  be  discharged   1.  A  defendant 
out  of  the  custody  of  the  Sheriff  of  Caermarthen,  On  the  18th  of /ii/y  last  ^"  cZ^l*1,n 

the  18th  of 
July,  and  in 
BHary  Term  t  ^>p1ied  to  the  Court  to  be  discharff^  out  of  cu<itody,  on  the  ffround  that  the  oo. 
M.  was  not  indriraed  with  his  place  of  abode  and  addition. — Held,  that  the  application  waa  ^  late. 
Sl  QiMrre,  whether  that  is  an  omission,  which  the  defendant  can  take  advantaffe  of. 
3.  If  a  defendant  is  arrested  on  a  te$t.  eo.  «a.,  no  oriffinal  ca.  i<u  havinff  iseue^it  maybe  sup- 
plied after  a  rule  niti  to  discharge  the  defendant  out  of  custody  for  the  defect,  haa  been  obtained. 
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Bail  Comrt.  the  defendant  was  taken  on  a  tesiatum  capias  ad  tatigfaeiendvm,  no  original 
capias  ad  satisfaciendum  having  then  issued.  The  writ  on  which  he  was 
arrested  was  not  indorsed  with  his  place  of  abode  and  addition. 

Crowder  shewed  cause. — ^A  preliminary  ground  for  discharging  this  rule 
is,  that  it  was  moved  for  too  late,  it  not  having  been  moved  for  until  this 
Term.  The  objections  to  the  writ  on  which  the  defendant  was  arrested,  at 
most,  are  mere  irregularities,  and  the  rule  that  a  party  must  apply  promptly, 
applies  in  this  case  as  well  as  for  irregularities  on  mesne  process.  In  Con- 
stable V.  Fothergill  (a),  a  rule  similar  to  the  present,  was  discharged  on  the 
ground  of  the  application  having  been  made  too  late.  The  6rst  objection  to 
the  writ  on  which  the  defendant  was  arrested  is,  that  there  was  no  original 
capias.  That,  however,  is  quite  immaterial^  for  although  at  the  time  none  in 
fact  had  issued,  yet  that  omission  may  be  remedied  by  taking  out  an  original 
capias  ailerwards.  In  this  case  that  has  been  done,  and  the  officer  of  the 
Court  can  produce  the  capias  which  has  issued.  In  Farcombe  v.  Kent  {b), 
such  an  objection  to  a  testatum  fieri  facias  was  held  not  to  be  a  valid  ob- 
jection. The  next  objection  is,  that  the  testatum  capias  on  which  the 
defendant  was  arrested,  had  not  the  defendants  place  of  abode  and  addition 
indorsed,  as  required  by  the  rule  H.  T.  2  &  3  Cr.  4  (c).  But  that  is  a  rule 
which  was  made  for  the  benefit  of  the  sheriff,  not  of  the  defendant,  and  the 
latter  cannot  therefore  take  advantage  of  the  omission.  In  Clarke  v.  Palmer  (d), 
an  objection  like  the  present  was  taken,  but  it  was  taken  on  the  part  of  the 
sheriff)  and  Lord  Tenterden  there  says,  '*  I  by  no  means  lay  it  down  as  a  ge- 
neral proposition,  that  in  all  cases  when  a  writ  has  been  lodged  by  the 
plaintiff*,  without  the  indorsement  required  by  the  rule  of  Court,  and  the 
sheriff  has  received  that  writ  without  objection,  the  Court  will  interpose  and 
set  aside  the  writ." — [Patteson,  J. — In  Kendrick  v.  Nanney  (e)  also,  the 
objection  was  made  on  the  part  of  the  sheriff.] — Yes,  the  rule  is  for  the 
benefit  of  the  sheriff,  and  it  does  not  say,  that  the  want  of  the  indorsement  is 
to  make  the  writ  void.  In  Constable  v.  Fothergill  this  objection  was  taken, 
but  was  not  decided.  Morris  v.  Davies  (J)  is  also,  in  some  respects,  an 
authority  against  the  present  rule. 

Heaton,  contrd. — This  application  was  not  made  too  late,  as  it  is  sworn  on 
the  affidavits,  that  it  was  made  at  the  earliest  moment  it  could  be,  after  the 
defendant  was  informed  of  the  irregularities  complained  of.  In  the  case  of 
Constable  v.  Fothergill^  two  whole  Terms  had  elapsed,  and  no  explanation  was 
given  why  application  had  not  been  made  sooner.  The  rule  that  a  person 
must  come  promptly  to  the  Court,  does  not  apply  to  cases  of  irregularity 
in  final  process,  as  the  delay  has  not  the  effect  of  injuring  the  progress  of 
the  suit.  The  objection  to  the  want  of  an  original  capias,  is  not  obviated  by 
one  having  been  taken  out  since  this  rule  nisi  was  obtained.  This  rule  must 
be  decided  on  the  state  of  circumstances  as  they  existed  at  that  time.  The 
objection  to  the  want  of  a  proper  indorsement  on  the  capias,  is  a  clear 

(a)  2  Dowl.  P.  C.  591.  (c)  1  Dowl.  P.  C.  5a 

(6)  2  Dowl.  P.  C.  464.  (  /)  1  Har.  &  Wol.  513 ;  4  Dowl.  P. 

(c)  5B&Ald.  560.  C.317. 

\d)  9  B.  &  C.  153;  4  Man.  &  Ryl. 
141. 
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ground  for  making  this  rule  absolute.  The  rule  of  H,  T.  2AZ  G.  4,  ^:^J^^ 
was,  no  doubt,  made  for  the  benefit  of  sheriffs,  but  not  of  sheriffs  only ;  nor 
can  any  case  be  cited  where  the  argument  that  it  was  made  for  the  bene6t  of 
the  sheriff  only,  has  prevailed.  In  Strong  v.  Dickenson  (g),  the  argument 
was  urged,  but  the  case  was  decided  on  another  ground.  The  judgment  of 
Pattesmt  J.,  in  Constable  v.  Fothergiii,  as  far  as  anything  is  there  said  on  the 
point,  is  rather  in  favour  of  this  rule.  In  Davidson  v.  Dunn  (A),  the  same 
objection  was  taken  by  the  defendant  to  a  ca.  sa.,  he  having  been  arrested  on 
a  test.  CO.  sa.  which  was  properly  indorsed.  The  Court  then  said,  "If  the 
omission  had  been  in  the  testatum  ca.  sa.,  we  agree  it  would  have  been  irre- 
gular."— [Paiteson,  J. — That  judgment  is  material,  however,  on  the  other 
questbn,  and  is  directly  in  point  to  shew  that  there  is  nothing  in  the  objec- 
tion as  to  the  want  of  the  original  ca.  sa.  Two  cases  of  Brandy.  Mears  (i),  and 
Cowpertkwaiie  v.  Owen  (J),  are  there  referred  to.] — Another  argument  to 
shew  that  the  defendant  may  take  advantage  of  the  want  of  this  indorsement, 
may  be  derived  from  the  Uniformity  of  Process  Act,  2  &  3  W.  4,  c.  39,  sche- 
dule No.  4,  which  requires  the  defendant's  place  of  residence  to  be  stated  in 
writs  of  capias  ad  respondendum ;  and  in  the  cases  of  Rice  v.  Huxley  (Jt\ 
Rolfe  V.  SuHiin  (I),  and  Roberts  v.  Wedderhume  (m),  the  want  of  proper 
statements  were  taken  advantage  of  by  the  defendant.  It  is  immaterial  that 
in  the  rule  of  H.T.  2&,Z  G,  4,  there  are  no  words  in  avoidance  of  the  writ. 

Cur.  adv.  vult. 

Pattbson,  J.,  afterwards  (January  30th),  gave  judgment. — This  was  a 
case  in  which  a  point  was  involved,  as  to  the  indorsement  on  a  writ  of  ca.  sa,, 
which  has  now  been  determined,  and  which  I  shall  not  now  determine.  The 
motbn  was  to  discharge  a  defendant  out  of  custody,  on  the  ground  that  the 
CO.  sa,  was  not  indorsed  with  the  defendant's  place  of  abode  and  addition ;  and 
the  question  was  discussed,  whether  the  rule  requiring  it,  was  a  rule  for  the  bene- 
fit of  the  sheriff  only,  or  whether  the  defendant  was  to  be  at  liberty  to  move  to 
set  aside  the  writ,  on.  the  ground  of  the  defect.  Several  cases  were  referred  to, 
and  one  particularly  was  pressed  upon  me,  where  I  had  discharged  a  rule 
similar  to  the  present,  on  the  ground  of  it  having  been  moved  for  too  late;  but, 
at  the  same  time,  where  I  expressed  an  opinion  unfavorable  to  the  argument 
that  the  rule  of  H,T,  2  &  3  G.  4,  was  made  for  the  beneBt  of  the  sheriff  only. 
I  do  not  wish  to  express  my  opinion  on  this  point,  but  this  I  may  say,  that 
the  arguments  derived  from  the  Uniformity  of  Process  Act  are  not  applicable, 
as  there  is  very  great  difference  between  mesne  and  final  process.  In  mesne 
process,  the  Act  expressly  requires  the  defendant's  residence  to  be  inserted, 
and  the  object  of  that  is,  as  I  think,  that  the  defendant,  when  the  capias  is 
<;xecuted,  may  see  that  he  is  really  the  person  intended ;  as  otherwise,  he 
might,  perhaps,  be  inclined  to  resist  the  execution.  But  on  a  capias  ad  satis- 
faciendum, the  case  is  very  diflerent ;  proceedings  have  then  been  previously 
going  on  between  the  parties,  and  the  defendant  cannot  doubt  but  that  he  is 
the  person  intended.  I  only  say,  that  the  argument  derived  from  the  Uni- 
<<»niiity  of  Process  Act,  in  my  mind,  has  no  weight,  and  that  the  question 

{g)  5  Dowl.  P.  C.  99 ;  2  Gale,  fa  (k)  2  Dowl.  P.  C.  231. 

(A)  4  Dowl.  P.  C.  1 19.  (  /)  5  Dowl.  P  G  106. 

(0  3  Tenn  Rep.  388.  (m)  1  Bing.  N.  C.  4. 
0)o  Term  Rep.  657. 
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rests  entirely  on  the  rule.  But,  in  this  case  the  application  was  too  late.  It 
was  made  in  Hilary  Term,  and  I  shall  take  it  that  it  was  made  on  the  first 
day  of  the  Term.  Now,  the  defendant  was  arrested  in  /tr/y,  and  he  has  allowed 
all  the  long  vacation,  and  all  Michaelmas  Term  to  elapse,  without  making 
any  iq^plication  to  the  Court.  1  am  of  opinion,  that  the  rule,  that  a  party 
must  apply  promptly  to  the  Court,  in  cases  of  irregularity,  is  applicable  as 
well  to  matters  arising  on  final  as  on  mesne  process,  and  this,  I  think,  is 
a  case  of  irregularity  merely.  There  are  certainly  cases  where  it  has 
been  held,  that  an  irregularity  cannot  be  waived,  until  the  party  knows 
of  it ;  and  that  is  so  undoubtedly ;  but  it  is  a  diflerent  thing  to  say,  that  • 
party  must  come  promptly,  ader  he  knows  of  an  irregularity.  It  is  a  some- 
what inaccurate  expression,  and  only  applies  to  cases  where  a  party  knows  of 
the  particular  proceeding  out  of  which  the  irregularity  arises,  not  of  the  fact 
whether  it  is  irregular  or  not.  A  party  knows  of  a  certain  proceeding,  and  if 
he  does  not  choose  to  look  at  it,  to  see  whether  it  is  re^lar  or  not,  it  is  his 
own  fault,  and  he  must  abide  by  it.  That  is  the  meaning  of  the  rule ;  it  is 
that  a  party  must  come  promptly  after  he  knows  of  the  particular  proceeding, 
not  after  he  knows  of  the  irregularity  of  that  proceeding.  This  is  the  expla- 
nation of  various  cases,  which  otherwise  might  seem  irreconcilable.  In  the  pre- 
sent case,  when  the  defendant  went  to  prison  in  /ti/y,  he  knew  it  was  on  a 
ea.  sa, ;  he  might  then  have  seen  the  original  writ  itself;  he  did  not  however 
choose  to  avail  himself  of  seeing  it,  but  siiflered  (he  vacation  and  Michaelmas 
Term  to  pass  away ;  and  then,  on  a  suggestion  probably  from  some  person  he 
sent  to  see  in  what  form  the  writ  was,  and  discovered  the  objectk>n.  This 
rule  must  therefore  be  discharged,  but  I  give  no  opinion  as  to  the  other 
point.    As  the  rule  was  moved  with  costs,  it  must  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Balmanno  v.  May. 


An  Bffidavit  of 
debt,  tuting 
a  certain 
iuoi  to  be  due 
by  the  defend- 
ant to  the  de- 
ponent *'  upon 
an  account 
stated  between 
them,"  ii  good. 


nnHE  defendant  was  arrested  on  the  following  afiSdavit: — W,  B.,  of,  &c., 
maketh  oath,  and  saith,  that  R,  M,  is  justly  and  truly  indebted  to  this 
deponent  in  the  sum  of  800/.,  for  money  found  to  be  due  from  the  saki  R.  M. 
to  this  deponent,  upon  an  account  stated  between  them,  for  money  lent  and 
advanced,  and  paid,  laid  out,  and  expended  by  this  deponent,  for  the  use  of 
the  said  R.  M.,  and  at  his  request ;  and  also  for  interest  upon,  and  for  the  for- 
bearance to  the  said  R,  M.  by  this  deponent,  at  the  request  of  the  said  R.  M,, 
of  monies  due  and  owing  from  the  said  R.  M.  to  this  deponent;  and  also,  for 
work  done  by  this  deponent,  as  the  factor  and  agent  of  and  for  the  said  R,  M., 
in  and  about  the  selling  and  disposing  of  divers  goods  of  the  said  R,  M.^ 
and  in  and  about  other  business  of  the  said  R.  M.,  and  on  his  retainer,  and 
for  commission  and  reward  due  and  of  right  payable  from  the  said  R,  M,  to 
this  deponent  in  respect  thereof  And  this  deponent  saith,  that  no  ofier  or 
tender  hath  been  made  to  pay  the  said  sum  of  800/.,  or  any  part  thereof  to 
this  deponent,  but  that  the  whole  thereof  still  remains  justly  due  to  him." 
A  rule  having  been  obtained  to  shew  cause  why  the  defendant  should  not  be 
discharged  out  of  custody,  on  filing  a  common  appearance. 


R,  V.  Richards  shewed  cause. — This  rule  is  moved  on  the  ground  that  the 
affidavit  of  debt  is  bad^  as  it  states  that  the  money  to  be  due  by  the  defend- 
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ant  to  the  plaintiff,  on  **  an  account  stated  between  them/'  omitting  the  words  J?ni7  Court. 
**  and  settled."  The  case  of  Hooper  v.  Vestrh  (a),  where  such  an  affidavit 
was  held  had  by  Coleridge^  J.,  is  relied  on.  However,  the  case  of  Tyler  v. 
Campbell  (6),  was  the  decision  of  the  full  Court  of  C  P.,  and  there  an  affi- 
davit which  did  not  contain  the  words  "  and  settled/^  was  held  good 
Again,  in  Debenham  v.  Chamber e  (c),  the  case  of  Hooper  v.  Vestris  was  cited 
in  the  Exchequer^  and  that  Court  intimated  that  it  was  a  decision  which  could 
not  be  supported. 

fV.  H  Watson,  eontrd.'-ln  Tyler  v.  Campbell,  there  was  a  very  material 
distinction  in  the  form  of  the  affidavit,  as  it  was  "  upon  the  balance  of  an  ac- 
count stated/'  The  rule,  moreover,  was  refused  in  the  first  instance,  and 
consequently,  the  question  was  not  argued  as  it  might  perhaps  have  been. 
Id  Debenham  v.  Chambers,  the  question  turned  on  the  form  of  a  count  on  an 
account  stated,  which  form  had  been  settled  by  the  Judges  in  the  rule  of 
7!  71  1  fV.4  (d) ;  and  there  is  a  great  difference  between  the  form  of  a  decla- 
ration, and  of  an  affidavit  to  hold  to  bail.  In  TidtVs  Forms,  the  words  "  and 
settled,"  are  inserted  in  the  form  given  for  affidavits.  The  decision  in  Hooper 
V.  Festris  was  right,  and  that  case  must  govern  the  present. 

Cur.  adv,  puli. 

Pattbson,  J.,  afterwards  (January  29th),  gave  judgment. — This  case  turns 
entirely  on  that  of  Hooper  v.  Veetris,  In  that  case,  the  previous  one  of  Tyler 
v.  Campbell,  where  it  was  held  that  an  affidavit  stating  that  the  defendant  was 
indebted  on  the  balance  of  an  account  stated,  was  not  brought  to  the  atten- 
tion of  my  brother  Coleridge,  For  my  own  part,  I  have  a  difficulty  in  seeing 
the  distinction  between  an  affidavit  that  the  money  is  due  on  the  balance  of 
an  account  stated,  or  on  "  an  account  slated*'  only,  without  the  word  ''ba- 
lance.'' I  do  not  see  how  that  word,  ex  vi  termini  merely,  of  necessity  im- 
plies that  the  account  was  settled  between  both  parties,  and  that  it  could  not 
have  been  stated  by  the  plaintiff  only.  The  court  of  C.  P.,  however,  held  it 
sufficient.  The  Court  of  K.  B.  in  the  case  of  Visger  v.  Delegal  (e),  held 
that  an  affidavit  that  the  defendant  was  indebted  upon  the  balance  of  ac- 
count, for  money  paid,  &c.,  was  bad ;  but  there  it  is  clear,  that  but  for  the  ex- 
pression balance  of  account,  the  affidavit  would  have  been  bad,  as  it  was  for 
money  paid  to  and  for  the  defendant,  and  it  might  therefore  be  only  for  money 
paid  on  account  of  a  debt,  by  the  plaintiff  to  the  defendant.  That  affidavit 
therefore,  was  clearly  bad,  if  it  had  not  been  for  the  words  "  balance  of  ac- 
count.*' The  next  case  is  that  of  Debenham  v.  Chambers,  where  the  atten- 
tion of  the  Court  of  Exchequer  was  drawn  to  the  form  of  a  declaration  on  an 
account  stated.  The  form  there  used,  was  given  by  a  rule  of  Court,  but 
was  objected  to  on  special  demurrer.  Parke,  B.  there  says,  "If  you  choose 
\o  demur  to  a  form  propounded  by  the  Judges  in  their  rules,  you  must  abide 
by  the  consequences.  It  is  true,  that  if  the  count  were  bad  in  point  of 
kw,  the  Judges  could  have  no  power  to  compel  its  adoption  ;  but  the  consi- 
deration of  their  having  framed  it,  is  a  strong  authority  upon  the  question  of 

(«)  1  Will.,  Woll ,  &  Dav.  380;    5  {d)  1  Dowl.  P.  C.  113. 

Dowl.  P.  C.  710.  (f)  2  B.  &  Add.  571 ;  1  Dowl  P.C. 

(h)  3  Hodges,  79 ;  5  Dowl.  P.  C.  632.      333. 

(c)Mur.  &  Hurl.   M.  T.   1837;  6 
DowLP.C.  101. 
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BaOConrt.  its  Correctness."  He,  therefore,  expressly  repudiates  the  liability  of  the  cimnt 
of  necessity  to  special  demurrer.  And  I  should  observe  here,  that  that  obser- 
vation applies  to  the  form  of  the  declaration  as  it  was  promulgated  before  the 
Statute  3  «&4,  IV.  4,  c.  42.  Had  the  form  been  promulgated  since,  1  think  the 
case  would  have  been  very  different,  as  that  Statute  says,  that  the  rules  made 
under  it  are  to  be  of  the  like  force  and  effect,  as  if  the  provisions  contained 
therein  had  been  expressly  enacted  by  Act  of  Parliament."  This  form, 
however,  was  promulgated  before  the  statute,  and  therefore  the  decision  of 
the  CJourt  of  Exchequer  is,  that  it  is  a  good  count  in  itself.  But  Parke, 
B.  goes  on,  "  The  case  of  Hooper  v.  Festru,  arose  on  an  affidavit  to 
hold  to  bail,  and  I  question  whether  more  strictness  is  required  in  an  affidavit 
than  in  a  declaration.'*  My  brother  Alderson  also  intimates,  that  the  decision  in 
the  case  of  Hooper  v.  FestrU  was  erroneous.  The  Court  of  Exchequer 
having  so  intimated  their  opinion,  and  it  being  desirable  that  the  decisions  of 
the  Courts  should  Ik;  uniform,  and  it  being  an  absurdity  to  say  that  an  affi- 
davit of  debt  must  be  in  one  form,  and  a  declaration  in  another,  I  think  it  is 
far  better  to  hold  that  this  affidavit  is  sufficient.  An  "  account  stated  between 
them,"  in  common  language,  means  stated  by  both  the  parties.  Any  per- 
son, who  is  not  a  lawyer,  would  say  that  the  account  had  been  seen  and 
agreed  to,  by  both  parties;  and  if  it  had  not  been  seen  and  agreed  to  by  botJi, 
the  deponent  would  be  liable  to  an  indictment  for  perjury.  I  have  spoken 
to  my  brother  Coleridge,  and  the  other  Judges,  and  they  think  that  as  this 
form  in  a  count  on  an  account  stated  is  good,  that  an  affidavit  of  debt  in  that 
form  should  be  good  also.  The  rule  must  therefore  be  discharged,  but  not 
with  costs,  as  it  was  moved  on  a  decided  case. 

Rule  discharged  without  costs. 


SiMES  V.  GiBBS. 

1  An  ttioiw  'PHIS  was  a  rule  calling  on  the  plaintiff's  attorney,  Hamfrey,  to  shew  cause 

ney  is  liable  to  •*•   why  he  should  not  deliver  up  to  the  defendant  a  promissory  note,  dated  in 

jurisdktTon  of  August,  1831.     It  appeared,  that  previous  to  that  time,  this  action  had  been 

the  Court,  for  brought,  judgment  had  been  obtained,  and  execution  had  issued,  and  that  the 

«aVKivl  done  note  In  question  was  given  as  a  security  for  some  indulgence  granted.    An 

while  on  the  action  had  lately  been  commenced  on  this  note  by  a  person  named  Red,  con- 

thoigrhe  may  trary  to  the  agreement  then  made,  as  the  defendant  alleged, 
have  been  off 

lime'!^   "°"^  Petersdorf,  on  shewing  cause,  took  a  preliminary  objection  to  the  affidavit 

or^esufficillft' i?  on  which  the  rule  was  granted,  that  it  was  intituled  in  the  original  cause  of 

t  appears  on  gifnes  v  Gibbs,  which  was  entirely  at  an  end ;  whereas,  it  ought  to  have  been 

iSppfrt  of  a"  *"  intituled   «  In  re  Humfreyr     He  also  objected,  that  it  did  not  appear  on  the 

pSorf  *^  affidavit,  that  Humfrey  was  an  attorney  of  the  Court ;  and  that  although  it 

Sgainst  an  at-  ^^s  Stated   that  he  had  acted  as  the  attorney  in  the  original  cause,  yet  it 

waTa^'luor.^"  having  been  in  the  year  1831,  he  might,  consistently  with  that  fact,  have  now 

C^tVome  ^^^  ^  ^  ""^  ^"^™"^- 

years  pre- 

3.  On  such  Curwood,  contrd, 

an  application 


HILARY  TERM,  1838.  41 

Pattkson,  J.^-I  am  of  opinion,  that  if  a  person  is  once  an  attorney  on  the  Bail  Qmrt. 
roll,  he  cannot  by  any  act  whatever  get  rid  of  his  liability  to  the  summary  ju- 
risdiction of  the  Court,  for  any  thing  that  he  may  have  done  while  he  was  on  the 
roll  of  attomies.  I  think  this  to  be  so,  on  the  principle  that  a  person  once  an 
attorney  is  always  an  attorney ;  and  as  it  is  stated  in  the  aifidavit,  that 
Hwmfrey  acted  as  attorney  in  the  cause,  I  think  that  it  is  sufficient.  As  to 
the  title  of  the  affidavit,  I  think  it  is  right  to  intitule  it  in  the  action,  though 
it  is  concluded,  as  that  is  the  common  practice.  On  taxing  an  attorney's 
bill,  the  practice  is  to  intitule  both  the  summons  and  the  affidavit  in  some 
action.     This  affidavit  is  therefore  right. 

The  rule  was  then  argued  on  the  merits. 


Elliott  v.  Gutteridoe. 

^   T,  WHITE  moved  for  leave  to  add  new  bail  on  payment  of  costs .   The  Where  bail 

original  bul  had  been  rejected  on  account  of  a  defect  in  the  affidavit  of  ^a▼e  been  re- 
^  jected  on  ao- 

justification,  sent,  together  with  the  notice  of  bail,  under  the  3d  rule  of  T.  T,  count  of  a  d»- 

1  W,  4  (a).     The  defect  was,  that  the  form  given  in  the  rule  had  not  been  JfiaiJit'irf 

adopted,  as  the  property  was  not  properly  described.     It  was  a  case  of  coun-  justification, 

try  bail,  and  the  names  of  the  original  bail  still  remained  on  the  bail-piece,  not  gire  leare 

It  was  submitted,  that  this  was  not  a  case  within  the  5th  rule  of  7. 7!  I  W.  4,  ^  .^^  ^•^ 

(a),  which  orders,  "  That  the  bail  of  whom  notice  shall  be  given,  shall  not  be  meot  ofcoirts. 

changed  without  leave  of  the  Court,  or  a  Judge,"  as  the  bail  had  been  brought 

up  to  justify,  and  had  failed ;  while  that  rule  was  for  the  purpose  of  prevent- 

mg  mere  sham  bail  being  put  in  in  the  first  instance.  The  object  of  the  motion 

was  to  slay  the  proceedings  on  the  bail  bond.    The  case  of  The  King  v.  the 

Sheriff'  of  Etsex  (6),  was  cited,  and  it  was  submitted,  that  it  was  necessary 

that  the  names  of  the  original  bail  should  be  struck  out  of  the  bail  piece. 

Patteson,  J. — I  am  unwilling  to  make  a  precedent,  and  it  seems  to  me,  that 
granting  this  application  would  be  the  means  of  inducing  parties  to  put  in 
sham  boil  in  all  cases,  which  it  was  the  object  of  the  rule  of  T.  T  1  ^.  4,  to 
prevent.  This  case  differs  but  in  degree,  from  the  cases  contemplated  by  that 
rule.  A  fresh  notice  of  the  same  bail  may  be  given,  together  with  a  fresh  affi- 
davit of  justification,  unless  indeed  the  defendant  is  afraid  that  they  cannot 
justify.  In  the  case  of  The  King  v.  the  Sheriff  of  Eeeex^  the  bail  had  never 
been  rejected;  this  case  therefore  is  distinguishable. 

(a)  1  Dowl.  P.  C.  103.  (A)  2  Dowl.  P.  C.  782. 


Gale  and  Others  v.  Hacksworth. 

'T^HIS  was  a  rule  to  shew  cause  why  the  proceedings  on  a  bail  bond  should  A  trial  must 

not  be  set  aside  on  payment  of  costs,  bail  above  having  been  put  in  ^tuaUy^loat  at 
and  perfected.  The  application  was  made  by  the  bail.  The  defendant  was  the  time  a  rule 
arrested  on  the  15th  of  December  ;  bail  was  put  in,  and  notice  given  on  the  proceeding  on 
23d,  which  was  a  day  too  late,  as  it  ought  to  have  been  put  in  within  eight  'J^^n^"^** 

order  that  the 
bond  may  stand  as  a  security  under  the  rule,  H.  T.  S  W.  4  V« 
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^^^^  days  inclusiTe  of  the  day  of  the  arrest.  On  the  same  day  a  declaration 
was  filed,  the  venue  being  laid  in  London,  On  the  30th,  notice  of  justifica- 
tion was  given,  and  on  the  13th  of  January  the  bail  were  rejected.  On  the 
19th,  other  bail  justified,  and  the  same  day  this  rule  was  moved  for.  On  the 
SOth,  the  defendant,  who  lived  at  She^ld,  pleaded. 

W.  H,  Wateon,  on  the  24th  of  January,  shewed  cause.-— This  rule  roust 
be  made  absolute,  and  the  only  question  is,  whether  the  bail  bond  is  to  stand 
as  a  security  under  the  rule  H.T.2fV.  4,  V.  (a).  That  depends  on  whether 
a  trial  has  been  lost,  by  the  bail  not  having  been  put  in  in  proper  time.  As 
the  defendant  lived  more  than  40  miles  from  London,  M  days  notice  of  trial 
is  requisite ;  and,  therefore,  the  earliest  day  when  the  cause  could  have  been 
tried,  was  at  the  sittings  in  Term  in  London,  which  is  to  take  place  on  the 
30th  of  January.  By  the  bail  not  having  justified  until  the  19th,  it  was 
rendered  impossible  to  give  notice  of  trial  for  that  day,  and,  conse(^uent1y,  a 
trial  has  been  lost.  It  is  however,  contended,  on  the  authority  of  the  case  of 
Stride  v.  Hill  (6);  that  a  trial  must  have  been  lost  at  the  time  this  rule  was 
moved  for.  In  this  case,  however,  the  rule  was  moved  for  on  the  19th,  when 
the  trial  was  prospectively  lost,  as  there  was  not  then  time  to  give  14  days 
notice  of  trial  for  the  30th. 

/.  Bayley,  contrd. — The  cases  of  Stride  v.  Hill  and  Crosley  v.  Innie  (c)^ 
expressly  decide  that  a  trial  must  have  been  lost  at  the  time  the  rule  was 
moved,  and  it  does  not  depend  on  the  question,  whether  there  was  then  time 
to  give  notice  of  trial. — [^Patteson,  J  — This  seems  a  stronger  case  than  that 
of  Stride  v.  Hill,  Croeley  v.  Innie  is  also  a  decision  exactly  the  same  in 
terms.  But  it  seems  from  that  case,  that  there  is  power  for  the  Court  to  put 
the  defendant  upon  terms.] — This  application  is  made  by  the  bail,  and  ac* 
cording  to  the  case  of  Call  v.  Thelweil  (d),  that  cannot  lie  done,  as  the  defend- 
ant is  not  a  party  to  the  rule. 

Patteson,  J. — I  cannot  distinguish  the  present  case  from  that  of  Stride  v. 
HilL  The  dates  here  are  as  strong,  indeed  are  rather  clearer;  and  it  is  laid 
down  expressly,  that  the  trial  must  be  lost  at  the  time  the  rule  was  moved 
for.  I  do  not  see  the  good  sense  of  that  decision,  but  I  must,  nevertheless, 
be  bound  by  it. 


Rule  absolute  accordingly. 

)  1  Will.,  Wo].,&l 
__   i.  P.  C.566. 
709  {  1  Mcc8.  &  Weis.  37-  (d)  3  Dowl.  P.  C.  445. 


(a)  IDowl.  P.C.  199.  (c)  1  Will.,  Wo].,&  Dav.    192;    5 

(6)  1    Gale,  431 ;     4  Dowl.   P.   C.      Dowl.  P.  C.  566. 


Body  v.  Jones. 

Wbtre  a  plains  nPHiS  was  an  action  of  trover,  and  notice  of  trial  had  been  given  for  the  last 
permptory  i^rtn^  Assizes,  but  the  plaintiff  then  made  default.     In  Eaeter  Term 

imdertftkingy      following,  the  defendant  obtained  a  rule  niei  for  judgment  as  in  case  of  non- 

Astiset,  but  afterwards  countermaoded  his  notice  of  trial,  and  in  Michaelmat  Term  did  not 
move  to  enlarge  his  peremptory  undertaking,  and  the  defendant  obtained  judgment  u  in  ease 
of  nonsuit,  the  Court,  in  Hilary  Term,  set  aside  the  judgment  on  payment  or  costs,  so  as  to 
let  in  the  plaintiff  to  try  the  merits. 
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suit,  which  was  discharged,  on  the  plaintiff  giving  a  peremptory  undertaking     ^«^Ojw*. 
to  try  at  the  following  Summer  Assizes.     The  defendant,  after  giving  notice         ymvy 
of  trial  for  those  Assizes,  countermanded  his  notice,  on  account  of  a  bill  in  «• 

Equity,  which  had  been  filed  by  the  defendant  against  him)  and  which  related 
to  the  same  transactions,  being  likely  to  come  on  shortly  for  hearing.  The 
plaintiff  did  not  apply  in  Michaelmas  Term  to  enlarge  his  peremptory  un- 
dertaking, and  on  the  24th  of  November,  the  defendant  obtained  judgment 
as  in  case  of  nonsuit.  On  the  21st  o{  December,  the  plaintiff  obtained  a 
Judge's  order  for  a  stay  of  proceedings,  until  the  fifth  day  of  this  Term.  A 
rule  having  been  obtained  at  the  commencement  of  the  Term,  calling  on  the 
defendant  to  shew  cause  why  the  judgment  as  in  case  of  nonsuit  should  not 
be  set  aside,  and  the  peremptory  undertaking  enlarged,  so  as  to  let  in  the 
plaintiff  to  try  the  merits. 

Channel  shewed  cause,  and  contended,  that  the  case  was  similar  to 
that  of  Ward  v.  Turner  (a\  where  it  was  held  that  the  illness  of  a  Judge, 
which  prevented  a  cause  from  being  tried,  was  not  a  sufficient  excuse  (or  a 
plaintiff  not  trying  his  cause  according  to  a  peremptory  undertaking. 

Plait,  eantrd,  contended  that  the  only  question  was,  whether  under  the 
circumstances,  it  was  reasonable  to  let  in  the  plaintiff  to  try  the  action  on  the 
merits,  which  he  submitted  it  was. 

CoLBRiDOB,  J. — The  only  question  now  is,  whether  this  application  is  made 
in  time,  as  I  am  disposed  to  let  parties  in  to  try  an  action  on  the  merits  if 
possible.  The  case  referred  to,  is  only  a  decision  of  my  own ;  but  I  think  that 
the  present  case  differs  from  it.  In  that  case,  two  Terms  had  passed  over, 
and  the  plaintiff  had  given  another  notice  of  trial,  and  again  had  made  default. 
1  think,  that  on  payment  of  all  costs,  this  rule  may  be  made  absolute. 

Rule  absolute  accordingly. 

(a)  2  Har.  &  Wol.  90 ;  5  Dowl.  P.  C.  22. 


Farrar  v.  Keat. 

dyflANDLESS  shewed  cause  against  a  rule  nisi  for  an  attachment  against  if  «  witnetv 

a  witness  for  not  obeying  a  subpama.  The  witness  attended  on  the  first  ^crvedwith  » 

day  of  the  Assizes,  when  the  attorney  for  the  plaintiff  for  whom  he  was  to  give  tobpoDna 

evidence,  told  him  he  might  go  home,  and  come  again  the  next  day  at  twelve  ^^^^  ^^^h  the 

o'clock,  as  he  did  not  expect  the  case  to  come  on  before  that  time.     The  next  1«»^«  of  *l*« 

day  he  attended  at  that  hour,  when  he  was  told  by  the  plaintiff's  attorney,  cause,  Ld  the 

that  the  cause  had  been  unexpectedly  called  on,  and  that  he  had  been  called  on^whlfeHie  is 

on  his  subpcma.  It  was  submitted,  that  under  these  circumstances,  the  Court  absent,  it  is 

could  not  issue  an  attachment,  as  there  had  been  no  fault  on  the  part  of  the  ofthe^urtTon 

witness.  which  an  at- 
tachment 
will  be  issued. 

Alfred  S.  Dawlingj  conlrd,  submitted  that  the  subpama  was  the  process 
c(lhe  Court,  and  that  a  contempt  of  Ihe  Courl  had  been  committed,  and  that 
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BmiCmtrt,      it  vss  Dot  ooopeteiil  to  a  party  or  his  attomej,  to  excme  a  witness  from 
y^^^,       obeying  the  process.     He  died  Barrow  t.  Umarfrejf  (a). 


r. 
KXAT. 


CoLsai06B»  J. — I  think  that  it  is  cxMopetent  to  a  party  to  give  this  leave  to 
a  witness.     The  rule  must  be  dischanred. 


Role  discharge*!. 


(a>  3  R  &  Aid.  aoa 


Masters  r.  White. 

The  aiiaaTH  JpALMER  applied  to  the  Court  to  dischaige  a  defendant  out  of  custody  fur 
^M^St  •  ^^  ^"^^  ^^-^  ^^^^  ^^^  Statute  of  48  G.  3,  c.  1 2a.     The  judgment 

oatofcmtodj,  had  been  recovered  in  the  GuildhcJl  Court  of  the  City  of  \ontick,  and  the 

^Q^Y?  ^  affidavits  on  which  the  rule  «  as  nioved  were  intitukd  "  In  the  Queens  Bencky'' 

123,  for  a  debt,  (yut  not  in  any  cause.     It  was  submitted  that  they  were  properly'  intituled, 

iccorerelhi  ss  there  was,  in  tact,  no  cnu>e  in  this  Court.     The  notice  of  the  application 

^^^^Dot  ^^^  according  to  the  rule  H.  T.  2  H\  4, 1.  90  (a),  had  been  intituled  in 

be  inlitiiled  in  the  cauSe. 


the 


CoLBRiDGB,  J. — ^1  understand  that  the  practice  on  the  point  is  rather 
doubtful.     I  think,  thereibre,  that  these  affidavits  may  be  received. 

Rule  absolute. 

(a)  i  Dowl.  P.  C.  195. 


Doe,  d.  Clarke  and  others  v.  Stilwell  and  another. 

Wbere  an  so-  ^HIS  action  of  ejectment  came  on  for  trial  at  the  Sittings  after  Miehaeimas 

^io*a\x^tnior  Term,  1 836,  when  it  was  referred  by  order  of  nisi  priuty  and  power  was 

who  it  also  to  '  alj^given  to  the  arbitrator  to  award  what  should  be  done  between  the  parties, 

•houl/bedcme  '^^  arbitrator  awarded  in  favour  of  the  defendants  as  to  the  kmd  for  which  the 

^7  SbJT^'***  ejectment  was  brought ;  but  under  the  power  given  him,  also  awarded  that 

rapport  a  rule  Clarke  should  become  the  purchaser  of  a  piece  of  copyhold  land  of  Stilwell, 

m^eotfnM^  and  that  the  latter  should  surrender  it  to  him.     Stiltcell  having  refused  to 

perfomuiDee  of  surrender  this  piece  of  land  as  directed  by  the  award,  a  rule  ntn  for  an 

trstor  dtrected  t^ttachment  was  obtained,  which  was  intituled  in  the  cause, 
the  pertiee 
should  do,  muit 

be  intituled  in  Pl€Ut  shewed  cause,  and  took  a  preliminary  objection  to  the  affidavit  of  the 

t  e  cMM.  execution  of  the  power  of  attorney,  given  by  Clarke  to  make  the  demand 
of  the  surrender  of  the  piece  of  land,  that  it  was  not  intituled  in  any  cause. 

Sir  /.  Campbell,  A.  G.  {Offle  was  with  him,)  contended,  that  as  the  at- 
tachment was  sought  for  non-performance  of  a  thing  which  was  not  within 
the  reference  of  the  action,  but  was  one  of  the  other  matters  referred^  it  was 
unnecessary  to  intitule  the  affidavit  in  any  action. 
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Coleridge,  J. — I  never  heard  af  such  a  distinction  before.    This  affidavit        

cannot  be  read,  and  the  rule  must  c^Hisequently  be  discharged.  Dob,  dim. 

Rule  discharged.  CLAaKi 

StlLWBLU 


KiTCHiN  V.  Gumming  and  others. 

^HIS  was  an  application  to  enter  a  suggestion  on  the  record^  to  entitle  the  Where  a  de- 

-■•      defendants  to  treble  costs,  under  the  old  Highway  Act,  13  G.  8,  c.  78,  S'u^bte^cSSi" 

s.  82.    Tlie  action  was  in  trespass  for  removing  a  weighing  machine  on  a  nnder  th« 

highway.     The  pleadings  were  very  long,  but  at  the  trial  before  Patteion^  J.,  \z%^\c.  ' 

the  defendants  were  found  not  guilty,  at  the  commencement  of  the  case,  as  7?  ''T,^^ 

^  thtt  his  proper 

it  was  not  proved  that  they  had  done  any  thing  whatever  m  the  matter  com-  coane  wu  to 

plained  of.  An  affidavit  was  produced,  that  the  defendants  were  surveyors  foJe"theS?ii*' 
of  the  highways,  and  that  it  was  supposed  that  they  had  acted  as  such  in  ter»aiidifthey 
the  matter  in  question.  to  Itp?/"t^ho 

Court  for  a  re- 

Wighiman, — It  is  submitted  that  the  proper  course  for  the  defendants  to  taxation,  and 
pursue,  in  order  that  they  may  be  entitled  to  treble  costs,  is,  by  having  a  °°,\j|Je]*®to  "* 
suggestion  entered  on  the  record.    The  Statute  13  G.  3,  c.  78,  does  not  fK>int  ply  for  leave 
out  the  method  to  be  pursued,  but  Mr.  Ttdd  states,  that  the  proper  course  ^^^^^  '  '"*" 
18  to  apply  for  leave  to  enter  a  suggestion  on  the  record  (a).    It  is  immate- 
rial tl»t  the  defendants  in  fact  were  found  not  guilty,  for  want  of  evidence 
to  prove  that  they  had  had  any  thing  whatever  to  do  with  the  transaction. — 
[PaUeson,  J. — ^There  is  a  difficulty,  as  it  is  ambiguous  for  what  they  were 
acquitted,  the  Statute  13  G.  3,  c.  78,  giving  the  surveyors  power  to  give 
any  special  matter  in  evidence  under  the  general  issue.     They  may  there- 
fore have  been  acquitted  on  account  of  the  special  matter,  or  because  they 
did  nothing.     As  far  as  I   recollect  the  case,    it  was    because  they  did 
nothing.] — ^There  is  certainly  that  difficulty,  the  defendants  having  been  ac- 
quitted in  limine,  it  cannot  be  said  that  the  action  was  for  any  thing  done 
or  acted  by  them,  in  pursuance  of  the  act.     In  Debney  v.  Corbet  {h\  it  was 
held  that  a  person  was  entitled  to  treble  costs  under  a  statute,  though  at  the 
time  of  doing  the  act  complained  of,  he  stated  that  it  was  acting  under  a 
difierent  Statute. — [Paiteeon,  J. — Have  these  costs  been  claimed  before  the 
Master  ?] — ^No  they  have  not. 

Patteson,  J. — I  think  this  application  is  premature;  the  treble  costs  must 
be  claimed  before  the  Master  on  taxation,  and  if  he  refuses  to  allow  them,  then 
application  may  be  made  to  the  Ck)urt  to  review  his  taxation. 

Rule  refused. 

(o)  Tidd.Prac.  988,9, 9tb  edition.  (b)    1    Will.,  Wol.,  &  Dav.  211;  5 

Dowl.P.C.704. 
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BtOG^.  The  QuE^N  V.  Burgess. 

L  If  a  defender  HPHIS  was  a  rule  to  shew  cause  why  the  defendant  should  not  be  discharged 

MTMtedra'a  out  of  the  custody  of  the  sheriff  on  a  writ  of  attachment  for  inre^- 

writofatucb-  larity,  and  why  the  prosecutor  should  not  pay  the  costs  of  the  application. 

iT^onff  ^  '  '^^  ^^^^  ^^  attachment  issued  for  the  non-payment  of  certain  costs,  in  an 

christian  name  action  in  which  Burge99  was  the  plaintiff!     Burge99^9  christian  name  was 

givni  him,  the  Robert,  and  he  was  so  named  throughout  the  proceedings  in  the  action  ;  but 

A^  ^/m^***  ^^  mistake,  in  the  writ  of  attachment  and  the  warrant  thereon,  he  was  named 

even  though  Riehard.     On  the  14th  of  November  last,  the  rule  niei  for  the  attachment 

hat  Sen  cor-  *88ued,  which  was  made  absolute  on  the  22d.     On  the  23d  the  writ  issued, 

reeled  by  the  and  the  defendant  was  taken  on  the  25th ;  when  he  was  taken,  he  mentioned 

Judge.  ^  ^^®  officer  the  error  that  there  was  in  his  christian  name,  and  the  ofllcer 

8.  The  de-      gaid  that  it  was  immaterial,  and  then  took  him  into  custody,  and  lodged  him 
fendant  may        .r..i^ii/.r  V  j 

he  retaken  on     m  fyewtch  gaol.    On  the  8th  of  January y  a  summons  was  taken  out  to  amend 

amended^but     ^^  ^"^  °^  attachment  and  the  warrant,  by  substituting  the  name  of  Robert 

he  must,  m  the  for  that  of  Richard.    This  was  served  the  same  day  on  the  defendant's 

be  actually  dis-  attorney,  and  the  next  day  on  the  defendant  himself    It  was  attended  before 

charged.  Patteeon,  J.,  on  the  11th,  when  it  was  adjourned  to  the  13th;  on  that  day 

Patieeon,  J.,  made  an  order  to  make  the  amendment,  and  the  writ  was  ac* 

cordingly  amended  and  re-sealed  on  the  same  day.    The  present  nile  niei  had 

in  the  mean  time  been  obtained,  on  the  first  day  of  the  term,  the  1 1  th,  and 

was  served  on  the  19th. 

Siammer9  shewed  cause. — The  question  in  this  case  is,  whether  the  mis- 
take in  the  defendant's  name  can  now  be  taken  advantage  of  It  is  submitted 
in  the  first  place,  that  the  irregularity  is  cured  by  the  order  of  Paiieeon,  J., 
though  made  subsequently  to  the  present  rule  being  obtained.  The  case  of 
HfCormack  v.  Melton  (a),  and  Sleveneon  v.  Castle  (A),  and  the  cases  cited  in 
the  note  to  the  last  of  those  cases,  are  authorities  to  shew  that  the  amend- 
ment that  has  been  made  in  the  present  case  remedies  the  irregularity.  Ano- 
ther ground  for  discharging  this  rule  is,  that  the  irregularity  is  waived,  as 
the  defendant  ought  to  have  applied  sooner  to  a  Judge  at  chambers.  In  Foot 
V.  Dick  (c),  a  rule  to  discharge  the  defendant  out  of  custody,  was  dis- 
charged on  that  ground  ;  and  in  Primrose  v.  Baddeley  {d)  also,  it  was  held 
that  the  rule  that  applications  respecting  irregularity  must  be  made  in  a 
reasonable  time,  applied  to  the  case  of  a  prisoner.  It  appears  in  the  present 
case,  that  the  defendant  noticed  the  irregularity  on  the  25th  of  November^ 
when  he  was  arrested,  and  yet  he  made  no  application  until  the  first  day  of 
this  term,  which  was  afler  a  summons  had  been  obtained  to  amend  the  mis- 
take. The  case  of  Good  v.  Wilks  {e\  shews  that  even  should  the  defendant 
be  discharged  for  this  mistake,  he  is  still  liable  to  be  re-taken,  as  he  has  not 
purged  the  contempt  of  the  Court. 


Heaton,  contrd. — This  case  must  be  decided  on  the  state  of  circumstances 
as  they  existed  at  the  time  the  rule  niei  was  granted,  and  the  subsequent 

(a)  I  Adol.  &  El.  331 ;  3  Ncv.  &         (c)  1  Har.  &  Wol.  207- 
Man.  881.  (c/)  2  Dowl.  P.  C.  350. 

(6)  1  Chit.  349.  (e)  6  M.  &  Sclw.  413. 
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nt  of  the  writ  of  attachment  cannot  relate  back,  so  as  to  make  the  de-  b»1  Gmrt 
tamer  of  the  defendant  good.  Many  autboritiea  might  be  cited  to  shew  that 
when  a  person  has  been  arrested  cm  proceedings  which  are  irregular,  he  can- 
not be  detained  by  the  same  party,  or  by  any  other  in  collusion  with  him.  The 
cases  cited  on  the  other  side,  where  amendments  have  been  allowed,  are  all 
cases  of  civil  process ;  this  is  a  case  of  criminal  process,  and  no  authority 
can  be  cited  where  an  amendment  has  been  made  in  such  a  case,  afler  the 
execution  of  the  process.  Tke  King  v.  Calveri  (/),  shews  that  the  Court 
will  discharge  a  person  out  of  custody  on  an  attachment  for  an  irregularity, 
as  slight  as  the  present.  The  cases  of  Foot  v.  Dick,  and  Primrose  v.  Had" 
deley,  were  cases  of  mesne  process,  and  are  not  therefore  authorities  for  dis- 
charging this  rule,  on  the  ground  that  the  defendant  should  have  applie<l 
sooner  to  a  judge  at  chambers. 

CoLBHTDGE,  J.-^I  shall  soe  my  brother  PtUieeon  before  f  decide  this  case, 

Cur.  adv.  vulL 

Pattesow,  J.,  the  next  day,  (/onuary  3 1st.)  gave  judgment. — My  brother 
Coleridge  has  mentioned  to  me  this  case,  which  was  argued  before  him  yester- 
day. We  agree  in  thinking  that  the  circumstance  of  the  amendment  having 
been  made  in  the  mistake  that  there  was  in  the  writ  of  attachment  and  war- 
rant, will  not  make  it  good  by  relation  back ;  even  although  we  are  of  opinion, 
that  the  writ,  as  amended,  may  be  acted  on  hereafter.  We  are  of  opinion, 
therefore,  that  the  rule  must  be  made  absolute  to  discharge  the  defendant,  f 
must  further  intimate,  that  we  think  it  is  not  competent  to  the  party  to  detain 
the  defendant  on  the  writ  of  attachment,  as  amended  and  resealed,  as  he  is 
now  improperly  in  custody,  but  that  he  must  be  actually  discharged  out  of 
custody.  This  rule  may  be  absolute  with  costs,  if  the  defendant  will  con- 
sent to  the  terms  of  no  action  being  brought ;  if  he  will  not,  it  must  be  abso- 
lute without  costs. 

Rule  absolute  with  costs,  on  those  terms. 

(/)  2  Cr.  &  Mcc«.  189 ;  4  Tvr.  77 ;  2  Dowl.  P.  C.  276. 


Jewell  and  another  v.  Wyatt. 

^T^HE  plaintiffs  in  this  case  kept  a  school,  and  the  first  count  stated,  that  After  a  plet 

in  consideration  that  the  plaintiff  would  admit  and  receive  a  daughter  ^,,1^**^,*^ 

of  the  defendant's,  and  would  board  and  educate  her  at  a  reasonable  rate,  to  be  declaration 

therefore  paid,  towit,  &c.,  the  defendant  promised  to  continue  the  child  until  the*defeuSIni 

the  expiration  of  a  quarter's  notice,  or  pay  the  sum  of  6/.  I6#.  Bd  for  the  «*»»?*  «>»- 

■n        LiLi^i               ■»                1        i.t...  *®*^  *^®  terms 

quarter.  Breach,  tliat  the  defendant  took  away  the  child  without  giving  the  of  a  special  oon* 

quarter's  notice,  or  paying  the  e/.  16#.  6</.  There  was  a  second  similar  count  jj^hi  deSuJ^ 

lor  another  child,  and  a  common  count  for  board  and  lodging,  money  lent,  Ac.  ^^^' 
Besides  the  two  sums  mentioned  in  the  two  first  counts,  the  plaintiff  sought  to 
recover  a  sum  ofbl  3#.,  for  board  and  education,  &c.  The  defendant  pleaded 
as  to  the  whole  declaration,  except  bl  3«.  non-assumpsit,  and  as  to  the  6/.  Zs. 
a  tender.  At  the  trial,  before  the  Secondary,  the  defendants  counsel  pro- 
posed to  give  evidence  in  denial  of  the  special  contract  stated  in  the  two  first 
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BaaOmrt, 


counts  of  the  declaration,  shewing  that  the  defendant  did  not  agree  to  give 
the  quarter's  notice.  This  was  objected  to,  but  the  objectbn  was  overruled ; 
the  evidence  was  given,  and  the  defendant  accordingly  recovered  a  verdict  on 
both  issues.  A  rule  nisi  having  been  obtained  for  a  new  trial. 

C  C.  Jones  shewed  cause. — The  objection  that  was  made  to  the  evidence 
given  in  this  case  was,  that  by  the  plea  of  tender,  the  defendant  had  admitted 
the  contract  exactly  as  stated  in  the  declaration;  and  that  it  was  only  open  to 
him  to  contest  the  amount  due  on  it.  It  might,  perhaps,  have  been  better, 
had  the  defendant  confined  the  first  plea  to  the  two  first  counts,  and  the  plea 
of  tender  to  the  common  counts ;  but  still  it  is  submitted  that  he  is  not  con* 
eluded.  The  case  of  Bulwer  v.  Horns  (a),  will  be  relied  on  by  the  other 
side,  but  the  Court  came  with  reluctance  to  that  decision,  and  in  the  subse* 
quent  case  of  Jones  v.  Reads  (6),  it  was  decided,  that  after  payment  of  money 
into  Court,  the  defendant  had  admitted  the  contract,  but  that  it  was  open  to 
him  still  to  contest  the  terms  of  that  contract.  Here  also,  it  is  submitted, 
that  the  defendant  is  at  liberty  to  contest  the  terms  of  this  contract. 


Busby,  conird,  was  not  called  on  by  the  Court. 

Pattbson,  J. — ^After  the  case  of  Jones  v.  Reade,  I  think  that  this  plea  of 
tender  admits  the  special  contract  as  stated,  and  therefore,  this  rule  must  be 
absolute  (c). 

Rule  absolute. 


(a)  4  Barn.  &  Adol.  132;  1  Nev.  & 
Man.  117. 

(6)  2  Har.  &  Wol.  382;  5  Ad.  & 
El.  529;  5  Dowl.  P.  C.  216. 


(c)  See  alBO  Booth   v.    Howard.  1 


Will.  Wol.  &  Duv.  54. 


Forbes  v.  Townsend. 


Where  a  rule 
for  a  nev  trial, 
in  a  cause 
tried  before 
the  sheriff, 
has  been 
moved  on  an 
affidavit,  which 
does  more  than 
verify  the  ahe- 
rilfs  notes,  the 
Court  will 
hear  an  affi- 
davit filed  in 
opposition,  on 
cause  being 
shewn  against 
the  rule. 


ADDISON  shewed  cause  against  a  rule,  to  set  aside  a  verdict  for  the  de- 
fendant, and  enter  one  for  the  plaintiff,  or  to  have  a  new  trial,  in  a  cause 
which  had  been  tried  before  the  sheriff.  The  ground  on  which  the  rule  was 
moved  was,  that  under  the  circumstances  of  the  case,  as  the}'  appeared  on 
the  evidence,  the  jury  were  mistaken  in  giving  a  verdict  for  the  defendant. 
He  proposed  to  read  an  affidavit  which  had  been  sworn  in  opposition  to  the 
rule,  and  contended  that  he  was  at  liberty  to  do  so,  as  an  affidavit  had  been 
sworn  in  support  of  the  rule,  which  did  more  than  verify  the  sheriff's  notes. 
In  fact,  it  did  not  even  allude  to  the  notes,  but  stated  the  cause  of  action,  the 
particulars  of  demand,  the  pleadings,  that  at  the  trial  no  evidence  was 
given  for  the  defendant,  and  that  the  under-sheriff  gave  leave  to  move  to  en- 
ter a  verdict  for  the  plaintiff,  &c. 

Humfreyy  conird,  contended  tliat  the  affidavit  in  question,  did  not  %\a\q 
more  than  sufficient  to  verify  the  sheriff's  notes,  besides  the  pleadings  and 
other  matters,  which  it  was  necessary  the  CJourt  should  be  acquainted  with, 
and  which  did  not  appear  on  the  notes.  He  referred  to  the  case  of  Jones  v. 
Howell  (a), 

(a)  4  Dowl.  P.  C.  176. 
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Pattkon,  J. — ^J  do  not  see  how  I  can  refuse  to  bear  the  affidavit  in  oppo-      ^^S^^ 
aition,  as  the  affidavit  on  which  the  rule  was  granted,  ia  not  confined  to  the 
mere  statement  of  the  pleadings ;  nor  can  I  treat  it  as  an  affidavit  verifying 
the  under-sheriff's  notes,  there  not  being  a  word  in  it  about  the  notes  (b). 

The  affidavit  was  then  read,  and  the  rule  was  ailcrwardt  made  absolute  for 
a  new  trial. 

(b)  See  Doe,  d.  Johnton  r.  Bmftupy  1  Har.  &  Wol.  270. 


Allbn  v.  Judb. 

n^HIS  was  a  rule  to  shew  cause  why  a  writ  of  inquiry  before  the  under-  An  affidAvit 

sheriff  of  NettcasiU  should  not  be  set  aside,  on  the  ground  of  exces-  a^Jli|,°/e«  Vi^^ 

sive  damages  having  been  given.    There  was  no  affidavit  of  what  took  place  rcceired  th« 

on  the  inquiry;  but  a  paper  purporting  to  be  a  copy  of  the  under-sheriff's  pU?Jort!ngu>  ' 

notes,  was  verified  by  an  affidavit  in  this  form,  **/.  C,  of  &c.,  inaketh  oath,  w»»eopy  of 

and  saith,  that  he  received  a  parcel  from  NnteaUle,  in  which  was  the  papers  theunder-shf 

hereunto  annexed,  purporting  to  be  a  copy  of  the  notes  of  the  under-sheriff,  ^Ji^Js^'Ji 

and  that  the  said  copy  is  marked  as  a  true  copy,  and  which  the  deponent  be-  a  true  copy, 

lieve.tobetr»e."  ';^ni^^t^ 

to  b«  true,  it  not 

CresweU,  on  shewing  cause,  took  a  preliminary  objection,  that  this  was  in   flcAtimnf  the  * 

met  no  verification  of  the  notes,  and   that  as   there  was  consequently  no  ^?f ^'*f^^i|^* ' 

affidavit  of  what  took  pkce  on  the  inquiry,  the  rule  must  be  discharged.  took  pUce  on  « 

writ  of  inquiry. 

/.  Bayley,  eonird,  submitted  (hat  the  affidavit  was  sufficient,  especially 
as  ihe  deponent  swore  to  his  belief  that  the  paper  was  a  true  copy  of  the 
notes. 

PArrxsoN,  J. — ^The  affidavit  is  insufficient;  the  deponent  can  have  no 
ground  for  believing  the  paper  to  be  a  true  copy  of  the  notes  (a).  The 
rule  must,  in  consequence,  be  discharged,  as  I  have  nothing  before  me  of 
what  took  plaoe  on  the  inquiry. 

Rule  discharged. 

(a)  But  see  Hellingt  v.  S/evens^  4  Tyr.  1001. 


Doe,  d.  Simpson  v.  Bunn. 

TM7'  H.  WATSON  moved  for  a  rule  to  stay  proceedings  in  this  The  Court  win 
ejectment,  which  was  brought  by  a  mortgagee,  on  payment  of  the  p^^JJS"' 
primnpal  and  interest  due,  under  the  Stat.  7  Geo.  2,  c.  20,  and  to  refer  under  the  Sut. 
it  to  the  Master,  to  ascertain  the  amount  due.  He  also  moved,  that  the  hiueiMtmrai 
lessor  of  the  plaintiff  should  pay  the  costs  of  the  application,  whkh,  though  brought  by  a 

eoDipfel  the' 
mortgagee  to  pey  the  eoeU  of  the  nile,  becauie  he  hod  reftised  a  tendw  of  the  ■nm  daa. 
VOL.L  £ 
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Bail  Comi,  unusual,  he  submitted  he  was  entitled  to  do,  as  it  appeared  by  the  affidavits, 

Dos  dem.  ^^^^  ih&re  had  been  a  tender  of  the  sum  due,  before   the  ejectment  was 

Simpson  brought    The  tender  had  been  refused,  as  the  amount  tendered  was  less 

BuNN.  ^^^^  ^^^  claimed. 

'  Pattbson,  J.— I  think  that  I  have  not  power  to  compel  the  lessor  of  the 
plaintiff  to  pay  the  costs,  as  the  only  jurisdiction  I  have,  is  given  me  by  the 
Statute.  It  appears  there  has  been  a  dispute  between  the  parties  as  to  (he 
amount  due,  and  there  does  not  appear  to  have  been  anything  done  contrary 
to  good  faith.  The  rule  had  better  be  granted,  on  payment  of  costs,  in  the 
ordinary  way. 

Rule  nisi  granted  accordingly. 


Graves  v.  Wall. 


TbeConrt  will   J^   //  WATSON  moved  for  leave  to  stick  up  notice  of  declaration  in  the 
to  stTcITilpV*  '    Queen  9  Bench  office,  on  an  affidavit,  stating  that  the  defendant  lived 

notice  of  decla-  in  a  cottage  within  a  walled  garden,  and  that  various  attempts  had  been  made 


office^  where  ^  serve  him,  but  that  it  had  been  impossible  to  get  to  his  cottage.  He  sub- 
^f^^d^f"?  milled,  that  though  it  was  unusual  to  grant  this  rule  where  the  residence  of 
ant  is  known^  the  defendant  was  known ;  yet,  that  as  in  cases  of  ejectment  where  the  tenant 
be  mt  i^uTbe  ^^^^^  ^^^  ^  served  though  his  residence  was  known,  the  Court  would  grant 
senred.  a  rule  niai  for  a  special  service  to  be  deemed  good,  so  here  also,  the  Court 

would  grant  the  present  application. 

Pattbson,  J.— The  rule  of  //  T  2  W,  4,  I.  49  (a),  says,  '•  when  the  resi- 
dence of  a  defendant  is  unknown,  notice  of  declaration  may  be  stuck  up  in 
the  office  ;*'  but  it  does  not  say,  that  when  he  cannot  be  got  at  to  be  served, 
that  course  may  be  adopted.  I  think  that  I  have  no  jurisdiction  except  under 
that  rule,  and,  therefore,  f  cannot  grant  this  application. 

Rule  refused. 

(a)  1  DowL  P.  C.  189. 


Barnes  v.  The  Bantk  of  England. 

An  action  of       A  PERSON  named  Partridge  kept  a  banking  account  with  the  defendants, 

m«!lBd?n7^  *"^  ^*^  deposited  there,  for  safe  custody,  an  Exchequer  Bill  for  1000/. 

29th  of  Deem-  In  September  last,  Partridge  stopped  payment,  and  on  the  18th  oiDecember^ 

^u'atiOT*       a  ^^  in  bankruptcy  issued  against  him.    On  the  23d,  a  demand  of  the  Bill 

was  deliver!^     ^^g  ^^^  \yy  {\^q  plaintifl'  on  the  defendants,  of  which  they  informed  Por- 

JoM^ry,  ar!er     irtdgeU  assignees.     On  the  29th,  the  plaintiff  commenced  this  action  of 

fcndiiUwiM     trover  for  the  Exchequer  Bill.     The  declaration  was  delivered  on  the  12th  of 

obuioed  time     January,    The  defendants  twice  obtained  time  to  plead  on  the  usual  terms, 

to  plead: —  ^ 

fl*i,thata  ^    _  • 

ale  obtained  hj  the  defendant  under  the  Interpleader  Act,  en  the  23d,  waa  not  too  late. 
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and  without  prejudice  to  their  right  to  apply  to  the  Court  under  the  Inter-    Baa  Gmrc 
pleader  Act,  1  and  2  IT.  4,  c.  58.  Barnm 

Mauley  on  the  23d  of  January^  obtained  a  rule  under  the  first  section  of     enolandT^ 
the  Act,  calling  on  the  plaintilT,  and  the  assignees  of  Partridgt,  to  come  in  and 
state  their  claims. 

R.  r.  Richards,  for  the  assignees,  objected  that  the  application  was  made 
too  late 

Russei  Gurney,  for  the  plaintiff. 

Pattbson,  J. — This  application  was  made  after  the  declaration  was  deli- 
vered, and  before  plea,  as  required  by  the  act ;  but  might,  no  doubt,  have 
lieen  made  sooner ;  still,  I  think  that  it  is  not  too  late  under  the  circum- 
stances. 

An  issue  was  then  directed  to  be  tried  between  the  plaintiff  and  the 
assignees. 


TftisiDDBR  17.  Smith. 

^T^HIS  was  an  action  by  an  attorney  for  his  fees,  and  amongst  others,  was  A  cbwge  in  ui 

a  charge  for  serving  some  subpoenas  on  some  witnesses  to  attend  at  for^sTmnff  a* 

the  trial  of  a  caune.    A  rule  having  been  obtained  by  the  defendants,  lo  shew  subpcraaona 

cause  why  the  bill  of  fees  should  not  be  referred  to  the  Master  for  taxation,  « taxable 
on  an  undertaking  to  pay  what  was  found  to  be  due. 

Buit,  shewed  cause,  and  amongst  other  objections,  contended  that  a  charge 
for  serving  a  subpcBua  was  not  a  taxable  item,  and  that  there  being  charged 
no  other  taxable  item,  the  rule  must  be  discharged. 

G-  T  White,  canird, 

Patteson,  J.,  (after  referring  to  the  other  points  in  the  case). — I  think 
that  this  case  is  reduced  to  the  mere  question,  whether  a  charge  for  serving 
a  subpoena  is  a  taxable  item  in  an  attorney's  bill.  I  think  that  it  is  not ;  any 
person  may  serve  it,  and  it  is  not  done  by  this  plaintiff  in  his  character  of 
attorney.  Preparing  a  warrant  of  attorney  is  a  very  different  thing ;  that  is 
a  proceeding  in  a  cause.  It  is  true,  that  a  party  may  employ  any  other  per* 
son  to  prepare  it,  but  if  an  attorney  is  employed,  it  must  be  in  his  character 
of  attorney,  because  some  trust  is  reposed  in  him.  Unless  I  can  be  shewn 
some  distinct  authority  that  a  charge  for  serving  a  subpoena  is  a  taxable 
item,  I  must  decide  that  it  is  not.     This  rule  must  therefore  be  discharged. 

Rule  dischai^d. 


S  2 
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BaaCowU 


A  residuiiy 
legatee,  cannot 
hare  the  bill 
of  an  attorney 
employed  by 
the  executor 
taxed. 


Doe,  d.  Selwood  v.  Barnes. 

GIR  R  POLLOCK  applied  to  the  Court  to  refer  an  attorney's  Wll  to  the 
Master  for  taxation.  The  party  for  whom  he  applied,  was  a  residuary 
l€^tee»  and  the  attorney  had  been  employed  by  some  persons  who  were 
trustees  and  executors  under  the  will  of  the  deceased.  It  was  suggested  on 
the  affidavits,  on  which  the  rule  was  moved,  that  there  was  connivance  be- 
tween  the  attorney  and  these  persons,  which  had  the  effect  of  Injuring  the 
residuary  legatee. 

Cur,  adv.  vult 

Pattbson,  J.,  afterwards  (January  30th). — I  find  that  it  is  not  competent 
to  a  residuary  legatee,  which  the  applicant  in  this  case  is,  to  tax  the  bill  of 
costs  of  the  attorney  employed  by  the  executors  and  trustees,  and  I  am 
afraid  of  extendmg  the  rule  further  than  it  does  at  present. 

Rule  refused. 


White  and  another  v.  Williams. 


1.  In  an  ao- 
tion  for  gooda 
aold  and  deli- 
vered, if  the 
whole  claim 
ia  in  fact 

one  of  that  de- 
scription, it  is 
immaterial 
that  in  the 

Sarticulars  of 
emand,  it  has 
been  divided 
into  two  items, 
one  for  goods, 
and  the  other 
for  work  and 
lahour. 

2.  An  ac- 
knowledg- 
ment of  a 
debt  being  due 
to  one  partner 
of  a  firm,  held 
sufficient 
acknowledge 
ment  of  a  debt 
being  due  to  a 
firm,  so  as  to 
take  it  out  of 
the  Statute  of 
Limitations. 


n^fllS  was  an  action  of  debt,  and  the  declaration  contained  a  count  for 
goods  sold  and  delivered,  and  another  on  an  account  stated.  The  parti- 
culars of  demand  claimed  3/.  2«.  6<f.,  and  contained  two  items,  one  for  some 
cards,  amounting  to  1/.  10^.,  and  the  other  for  printing  the  cards.  The  de- 
fendant pleaded,  that  he  never  was  indebted,  payment,  and  the  Statute  of 
Limitations.  The  cause  was  tried  before  the  under-sheriff  of  Afu^M^^r,  and 
it  was  objected,  that  the  plaintiff  could  not  recover  the  second  item  claimed 
oy  the  particulars  of  demand,  as  there  was  no  count  for  work  and  labour. 
A  letter  of  the  defendant's  was  given  in' evidence,  to  take  the  case  out  of  the 
Statute  of  Limitations,  in  which  he  said  that  he  would  call  in  a  few  days  and 
pay  White't  account.  It  was  objected,  that  this  was  no  acknowledgment  of 
a  debt  due  to  the  two  plaintiffs.  It  was  also  objected,  that  the  quantity 
of  cards  supplied,  was  not  proved ;  but  the  under-sheriff  overruled  all  these 
objections,  and  the  plaintiff  recovered  a  verdict  for  3/.  2*.  6d,  A  rule  having 
been  obtained  in  Michaelmas  Term,  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered,  or  why  a  verdict  should  be  entered 
for  the  defendant,  or  a  new  trial  had,  or  why  the  verdict  should  not  be  re- 
duced below  40«. 

C  C  /one«,  this  term  shewed  cause.— It  is  clear  that  the  plaintiflTb  ciaim 
was  for  printed  cards  sold  to  the  defendant,  and  it  is  immaterial  that  jn  the 
particulars  of  demand  the  account  is  stated  in  two  items,  one  for  the  cards  only 
and  the  other  for  printing  them,  the  whole,  in  fact,  being  but  one  item  for 
goods  sold  and  delivered.  Had  the  cards  been  supplied  by  the  defendant, 
and  the  plaintiff  been  employed  merely  to  print  them,  then  it  might  have 
been  necessary  to  have  had  a  count  for  work  and  labouri  but  that  is  not  even 


HILARY  TERM,  1888.  53 

sogg^ted  to  be  the  case.     The  decision  of  the  Court  in  Atkinscn  v.  Bell  (a),      BaUJ^uri. 
shews  that  this  claim  may  all  be  recovered  under  the  count  for  goods  sold 
and  delivered.     It  is  submitted  also,  that  the  letter,  acknowledging  a  debt  to 
one  partner,  is  a  sufficient  acknowledgment  of  a  debt  due  to  the  firm,  until 
it  is  shewn  on  the  other  side  that  it  applies  to  some  other  debt. 

OffUf  eantrd. — ^The  plaintiff  can  only  recover  the  sum  of  1/.  10«.  for  the 
cards,  as  he  cannot  possibly  recover  the  charge  lor  printing,  under  a  count 
lor  goods  sold  and  delivered.  The  lettei  given  in  evidence,  cannot  be  con- 
sidered as  an  acknowledgment  of  a  debt  due  to  the  two  plaintiffs,  one  of 
whom  only  is  mentioned.  Neither  does  there  appear  on  the  sheriffs'  notes, 
to  have  been  any  evidence  of  the  amount  of  goods  sold ;  therefore,  any  way 
the  plaintiff  is  only  entitled  to  a  verdict  under  40«.,  or  to  merely  nominal  da- 
mages, either  of  which  will  satisfy  the  defendant ;  his  object  in  obtaining  this 
rule  being  to  recover  his  costs,  on  account  of  the  action  not  having  been 
brought  in  the  Middlesex  County  Court. 

Pattsson,  J. — ^I  cannot  find  on  the  sheriff's  notes  that  there  was  any  evi- 
dence whatever  of  the  amount  of  the  debt.  The  defendant's  letter  only 
admits  that  something  is  due,  and  on  that,  therefore,  the  plaintiff  would  he 
entitled  to  nominal  damages  only.  That  letter  is,  I  think,  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations.  I  do  not  think,  that  there  is  any 
thing  in  the  objection  to  the  particulars  of  the  demand ;  any  person,  whether 
a  lawyer  or  not,  can  see  that  it  is  a  charge  for  printed  cards  supplied  to  the 
defendant 

C.  C,  Jones  then  submitted,  that  under  the  circumstances  of  the  case,  the 
rule  should  be  made  absolute  for  a  new  trial,  and  not  to  reduce  the  verdict. 

Rule  absolute  for  a  new  trial. 

(a)  8  Bam.  &  Crea.  277. 


Ralph  v.  Jacobs. 

^WfHOMAS  moved  to  bring  up  the  defendant  under  the  compulsory  clause  The  tirenty 

of  the  Lords'  Act,  82  G.  2,  c.  28,  s.  16.  Notice  had  been  given  to  the  de-  ^[^"Sy^thi*" 
fendant  only  nineteen  days  before  the  first  day  of  this  term,  but  more  than  compulsory 
twenty  days  before  the  day  on  which  it  was  intended  to  bring  him  up,  and  £0^*  Act,* 
the  question  was,  whether  that  notice  was  sufficient^  according  to  the  provi-  °>*'*^  expire 
sk>ns  of  the  Statute.     It  was  submitted,  that  it  was  not  necessary  that  the  fint  day  of  the 
twenty  days'  notice  should  expire  before  the  first  day  of  the  term.  u  iriilwilSd*' 

to  hriug  up  the 
Patteson,  J. — The  case  of  Bvsrt<m  v.  Spires  (a),  is  an  express  authority  P'"®"*'* 
to  shew  that  this  notice  is  not  sufficient.   The  twenty  days  must  expire  before 
the  first  day  of  the  term  in  which  it  is  intended  to  bring  up  the  prisoner,  and 
it  is  not  sufficient,  if  they  expire  before  the  day  the  prisoner  is  brought  into 
Court. 

Rule  refused. 

(a)  1  Gale,  322 ;  4  Dowl.  P.  C.  365. 
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BaaOmrt. 


Cross  v.  Marsh. 


Altera  dc- 
fancUnt  ku 
been  charged 
in  execution 
for  a  long  time, 
it  is  too  late  to 
object  to  the 
regularity  of 
the  arrest  on 
theiMfMpro*' 


^HIS  defendant  was  arrested  in  the  month  of  October  of  the  year  1833, 
and  being  taken  to  the  office  of  the  plaintiff's  attorney,  gave  some  title 
deeds  as  a  security  for  the  debt,  and  was  allowed  to  go  at  large.  In  Deeem- 
ber  following,  she  was  informed,  that  the  title  deeds  were  of  no  use,  and  she 
then  voluntarily  returned  into  the  custody  of  the  officer.  She  was  aflerwards, 
about  two  years  back,  removed  into  the  King* 9  Bench  prison.  The  plaintiff 
then  declared  against  her»  obtained  judgment  by  default,  and  chaiiged  her  in 
execution. 


ArchbM  now  moved  for  a  rule  to  discharge  the  prisoner  out  of  custody  as 
to  this  action,  and  also  for  the  delivery  up  of  the  title  deeds  which  had  been 
given  as  a  security  for  the  debt.  He  submitted  that  the  second  arrest  on 
the  same  capiae,  after  the  escape,  was  a  mere  nullity ;  and  also,  that  the  de- 
fendant was  entitled  to  have  the  deeds  given  up. 

Patteson,  J. — The  defendant  appears  to  have  returned  volnntnrtly  into 
custody  ;  but  however  that  may  be,  this  application  is  too  late.  The  defend- 
ant has  been  charged  in  execution  for  years,  and  now  complains  of  the  irre- 
gularity of  the  meen^  process  on  which  the  arrest  took  place.  That,  I  think, 
cannot  now  be  done.  With  regard  to  the  deeds  however,  a  rule  nisi  may  be 
granted. 

Rule  niei  accordingly. 


The  Queen  v.  Chaney. 


^HE  defendant  was  committed  to  the  goal  at  Springfield^  in  Eseex,  on  the 
following  warrant  of  commitment. 

Borough  of  Maldon,\  To  the  Ck)n8table8  of  the  borough  of  Maldon, 
To  wit.  J  and  to  the  Keeper  of  the  house  of  correction  at 

Springfield,  in  the  county  of  Eeeex, 
Whereas,  John  Chaney,  of  Heybridge,  in  the  county  of  Eeeex,  porter,  is 
convicted  before  me  John  Payne,  one  of  his  Majesty's  Justices  of  the  Peace 
in  and  for  the  said  borough  of  Maldon,  upon  the  oath  of  Abraham  Handley, 
of  Maldon  aforesaid,  pilot ;  for  that  he,  the  f^aid  John  Chaney,  did,  on  the 
second  day  of  September,  in  the  year  of  our  Lord  1837,  at  a  certain  place 
called  Standsgate,  in  the  river  ^/acibtra/er,  and  within  the  liberties  and  juris- 
diction of  the  said  borough  of  Afff/c/on,  unlawfully  continue  in  the  charge  and 
conduct  of  a  certain  ship  or  vessel,  called  the  Shipt€right,of  Maldon,  without 
being  a  duly  licensed  pilot,  afler  Abraham  Handley,  a  pilot  duly  licensed 
and  qualified  to  act  in  the  premises,  had  offered  to  take  charge  of  such  ship 
or  vessel,  contrary  to  an  act  passed  in  the  sixth  year  of  the  reign  of  King 
George  the  Fourth,  intituled  "  An  Act  for  the  Amendment  of  the  Law  res^ 
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pectin^  Pilots  and  Pibtage ;  and  also  for  the  better  preftenration  of  Floating      Satl  Gm-t 

Lights,  Buoys«  and  Beacons  -^  and,  therefore,  adjudged  the  said  John  Chamey, 

for  his  said  offence,  to  have  forfeited  the  sum  of  twenty  pounds ;  and,  whereas, 

the  said  John  Chaney  being  so  convicted  as  aforesaid,  and  being  required  to 

pay  the  said  sum,  hath  not  paid  the  same  or  any  part  thereof  but  therein 

hath  made  default ;  and  it  appearing  to  me,  the  said  John  Payne,  as  well  by 

the  confession  of  the  said  John  Chanty  as  otherwise,  that  the  said  John 

Chaney  has  not  sufficient  goods  or  chattels  whereupon  the  same  may  be 

levied  ;  these  are  therefore  to  command  you,  the  said  sergeant  at  mace  of  the 

fiid  borough  of  Maldon,  to  take  the  said  John  Chaney,  and  him  safely  to 

convey  to  the  house  of  correction  at  Springfield^  in  the  county  of  Eseew, 

tnd  there  to  deliver  him  to  the  said  keeper  thereof,  together  with  this  precepts 

And  I  do  hereby  command  you,  the  said  keeper  of  the  said  house  of  correction, 

there  to  imprison  him  for  the  space  of  six  calendar  months,  unless  the  said  sum 

shall  be  sooner  paid  ;  and  for  so  doing  this  shall  be  your  sufficient  warrant. 

The  time  for  appealing  against  the  conviction  having  elapsed,  the  defendant 
obtained  a  habeas  corpus,  and  was  brought  up  into  this  Court. 

Busby  moved  to  discharge  him  out  of  custody. — This  prisoner  has  been 
committed  under  the  70th  section  of  the  Pilotage  Act,  6  G,  4,  c.  1 25,  and 
there  are  two  objections  to  the  warrant  of  commitment.  The  first  is,  that  the 
warrant  does  not  state  that  Abraham  Handley  made  the  offer  to  take  charge 
of  the  ship  either  to  the  prisoner,  or  in  his  presence.  In  the  case  of  Peahe  v. 
Carrington  {a),  which  was  a  qui  tarn  action  for  a  penalty  given  by  a  similar 
clause,  in  the  former  Pilotage  Act,  such  an  omission  in  the  declaration  was 
held  fatal. — [Patteson,  J. — ^Must  it  not  have  been  so  charged  against  the 
prisoner  on  the  original  proceeding  against  him,  and  in  the  conviction  ?  Must 
1  not  presume  that  there  is  a  good  conviction  ?  Peake  v.  Carrington,  would 
be  in  point,  if  this  were  a  motion  on  the  conviction.  The  certiorari  being 
taken  away,  am  I  therefore  to  conclude  that  the  warrant  of  commitment  fol- 
lows the  conviction  ?] — The  certiorari  being  taken  away  by  the  81st  and  82d 
sections,  the  Court  will  not  make  an  intendment  against  the  prisoner,  but  on 
the  contrary,  will  intend  that  the  warrant  follows  the  conviction.  The  war« 
rant  is  the  only  cause  assigned  for  the  prisoner  being  detained,  and  Wiches  v. 
Ciulterbuek  (b),  is  an  authority  to  shew  that  this  Court  can  look  at  nothing 
but  this  warrant.  That  being  defective,  the  prisoner  is  entitled  to  his  dis- 
charge. The  second  objection  to  the  warrant  is,  that  it  does  not  state  that  the 
party  prosecuting  the  prisoner,  was  proceeding  for  the  recovery  of  the  penalty, 
with  the  written  consent  of  the  Corporation  of  Trinity  House,  of  Deptford, 
Stroud,  or  of  the  Lord  Warden,  or  of  his  Lieutenant,  as  required  by  the  77th 
sectwn  of  the  Act.  It  does  not  appear,  therefore,  on  the  face  of  the  warrant, 
that  the  convicting  justice  had  any  jurisdiction  at  all  in  the  matter.  The 
case  of  Elmy  &  Sawyer  {e),  may  be  referred  to  also,  as  bearing,  in  some 
respects,  on  this  case. 

Piatt,  enA  Montague Smith,eontrd, — This  warrant  is  quite  sufficient  to  detain 
the  prisoner,  as  it  is  not  necessary  that  the  offence  should  be  stated  in  the  war- 

(a)  2  Brod.  &  Bing.  399.  (c)  I  Ad.  &  £1  843, 

(A)  2  Bing,  483. 
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BaOComi.  rant  with  the  accuracy  required  in  the  conviction.  It  is  sufficient  that  it  fol- 
lows the  language  of  the  Act.  T^e  A^in^  v.  Mark*  (d),  is  an  authority  to 
shew  that  this  wnrrant  is  good  on  that  ground.  The  Court  'will  intend  that 
the  conviction  was  right,  and  that  all  the  necesi^ary  facts  have  been  proved 
before  the  magistrate.  From  the  form  of  conviction  given  by  the  8 1st  section, 
it  would  appear  unnecessary  to  make  either  of  the  statements,  the  omission 
of  which,  in  this  warrant,  is  objected  to.  If  there  was,  in  fact,  any  error  in 
the  conviction,  the  prisoner's  remedy  vras  by  appeal,  under  the  82d  section. 
The  case  of  Peake  v.  Carringtcn^  is  not  applicable,  as  there  is  a  great  differ* 
ence  between  a  declaration,  and  a  warrant  of  commitment;  the  former  requir- 
ing much  more  strictness.  In  the  case  of  TKt  King  v.  Tayiar  (e),  which  was 
decided  on  the  authority  of  The  King  v.  Hawking  (/),  it  was  decided  that 
the  Court  would  not  notice  a  defect  in  a  warrant  of  commitment,  when  it 
chewed  there  had  been  a  previous  conviction.  The  case  of  The  King  v. 
Marsh  (g),  is  also  an  authority  to  shew  that  this  warrant  is  sufficient ;  for  in 
that  case  it  was  held,  that  an  information  under  the  Stat.  A  Jnn,c.  14,  against 
a  carrier  for  having  game  in  his  possession,  was  sufficient,  though  it  did  not 
state  that  he  had  it  knowingly. 

Busbg,  in  reply. — The  prisoner  is  not  deprived  of  his  common  law  right  to 
a  habeas  corpus,  though  he  cannot  have  an  action  to  remove  the  conviction. 
The  question  now  is,  whether  there  is  any  legal  authority  to  detain  the  pri- 
soner. All  that  appears  is  a  warrant  which  is  bad,  and  it  cannot  be  presumed 
that  the  conviction  on  which  it  is  founded,  and  which  the  defendant  can- 
not bring  before  the  Court,  is  good.  It  must  be  presumed,  on  the  contrary, 
that  the  warrant  coincides  with  the  conviction,  and  that,  therefore,  the  latter 
is  bad  also.    The  prisoner  therefore  must  be  discharged. 

Cur.  adv.  vuU. 

Pattbson,  J. — I  have  considered  this  case  attentively,  and  have  looked  at 
the  case  of  Tl^  King  v.  Taylor,  and  without  at  all  meaning  to  say  that  what  is 
there  decided  is  not  good  law,  yet  it  is  not  an  authority  binding  upon 
me,  because  the  Court  merely  said  there,  that  they  would  not  look  at 
defects  in  a  commitment  until  they  had  before  them  the  conviction  itself; 
and  when  it  was  brought  before  them,  it  appeared  to  be  as  defective  as  the 
commitment,  and  therefore  the  defendant  was  discharged.  It  is  not  there- 
fore an  authority  to  shew,  that  a  party  cannot  be  discharged  on  the  ground 
of  an  error  in  the  commitment.  The  case  of  Wiekes  v.  Cluiierbuck,  was  a 
commitment  for  fishing  in  a  pond,  the  commitment  not  stating  it  to  be  an  "  in- 
ckised^'  pond.  If  the  pond  were  not  inclosed,  fishing  on  it  would  only  amount 
to  a  trespass,  and  would  not  be  within  the  prohibition  of  the  5  Cr.  3,  c.  14. 
The  Court  there  do  not  seem  to  regard  whether  the  conviction  was  right  or 
wrong.  They  said,  this  commitment  either  pursues  the  conviction,  or  it  does 
not;  if  it  follows  the  conviction,  the  conviction  is  defective;  if  it  does  not, 
then  there  is  no  conviction  to  warrant  it,  and  accordingly  decided  that  an  ac« 
tion  would  lie  against  the  magistrate  who  issued  it.  The  case  of  In  the  mat" 
(er  of  Elmy  &  Sawyer,  does  not  appear  to  me  to  be  in  point;  as  that  case 

(d)  3  East,  157.  (g)  2  Bam.  &  Cres.  717  J  4  Dow.  & 

(e)  7  Dow.  &  Bjrl.  622.  Ryl.  260. 
(/)  Fort  272. 


/ 

HitARY  TERM.  1838.  67 

turned  on  the  question,  whether  the  second  warrant  was  a  regular  warrant  - ^(MCotnf, 
issued  by  the  justices.  There  the  Oourt  thought,  that  as  the  6rst  warrant  had 
been  withdrawn,  and  the  second  did  not  clearly  shew  that  the  justices  intended 
to  commit  regularly  for  the  same  oflence  as  that  for  which  they  had  before 
committed  irregularly,  there  was  no  lawful  authority  for  detaining  the  de« 
iendants.  That  case  depended  on  its  particular  circumstances,  and  therefore^ 
is  not  in  point. 

Here  the  certiorari  is  taken  away,  and  therefore  it  is  not  in  the  power  of 
the  defendant  to  bring  before  the  Court  the  conviction  itself;  but  it  was  in 
the  power  of  the  prosecutor  so  to  do.  It  is  true,  that  on  the  part  of  the 
Crown  it  was  offered  in  the  course  of  the  argument,  to  produce  the  convic- 
tbo;  but  I  cannot  look  at  it,  because  it  ought  to  be  brought  here  regularly 
by  writ.  The  certiorari  is  not  taken  away  from  the  Crown,  and  therefore,  it 
might  have  been  brought  before  me,  and  I  might  have  looked  at  it.  I  feel, 
that  as  the  writ  of  certiorari  is  taken  away,  and  an  appeal  is  given  to  the 
Sessions,  and  there  is  no  appeal  made,  there  is  a  difficulty  in  saying  that  the 
conviction  can  be  a  bad  one ;  but  the  greater  difficulty  is  to  see  how  I  can 
possibly  say,  looking  only  at  this  commitment,  and  I  can  look  at  it  only,  that 
the  conviction  is  good.  The  warrant  must  be  taken  as  setting  out  all  mat* 
ters  as  they  are  recited  in  the  conviction.  The  conviction  as  here  recited,  is 
bad ;  the  warrant  of  commitment  founded  upon  jt,  must  be  considered  as  bad 
also.  I  do  not  enter  into  the  question,  with  respect  to  the  want  of  consent 
by  the  Trinity  House  to  the  proceedings  of  the  magistrates;  though  I  am  in- 
clined to  think,  that  it  is  a  valid  objection,  though  not  so  clear  an  objection 
as  the  other.  That  other  objection  is,  that  the  commitment  does  not  shew 
the  ofler  to  have  been  made  to  the  defendant,  or  in  his  presence.  In  the  case 
of  P^ak  V.  Carrington,  this  was  held  to  be  a  fatal  objection,  even  after  ver- 
dict, in  an  action  for  penalties  under  the  former  Pilot  Act,  the  language  of  which 
was  the  same  as  that  of  the  present  Act.  The  Court  did  not  hold  that  as  a 
mere  matter  of  form,  but  as  a  matter  of  substance,  and  treated  the  averment 
in  the  declaration,  as  a  statement  of  a  defective  cause  of  action,  and  not  as  a 
defective  statement  of  the  cause  of  action.  I  must  then  treat  the  omission 
here  of  the  allegation  mentioned,  as  a  defect  in  the  conviction ;  as  a  commit* 
nent  must  be  considered  to  be  a  recital  of  the  conviction.  The  defendant, 
therefore^  is  entitled  to  his  discharge. 

Rule  absolute. 


Sandys  v.  Hohler. 

y^  DENMAN  WHATLEY,  applied  for  a  rule,  calling  on  the  plaintiff  to  The  Court  will 
find  security  for  costs.  The  affidavit  on  whkh  he  moved,  stoted,  that  '(^^STplati'uf 
the  pbintifT  was  a  clergyman,  and  that  according  to  the  deponent^s  "  informa-  toind  security 
tbn  and  belief,"*  he  was  resident  abroad.  It  also  stated,  that  applications  had  an'affldaTit" 
been  made  to  the  piaintiflTs  attorney,  who  had  refused  to  state  where  he  was  re-  ^*^J^*triSr>ad 
tiding ;  but  intimated  that  he  was  living  in  this  country.  It  was  submitted,  according  to^  ' 
that  under  these  circumstances,  the  ordinary  affidavit  stating  positively  that  iSfofiJSSlJir*'* 
the  plaintiff  was  resident  abroad,  could  not  be  made:  but  that  sufficient  was  y^  ^]\^f* 

\mi  will  grant 
a  ml^  for  h\% 
attorney  to  staU  whcra  he  is  residing. 


m 


BaU  Court. 
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The  Qose  of  Oliva  v.  Johnson  (aj, 


stated  to  entitle  the  defendant  to  the  rule. 
was  referred  to. 

PATfEso!!,  J. — The  case  referred  to,  was  that  of  a  foreigner,  and  is  there- 
fore  distinguishable  from  the  present.  1  think  that  I  cannot  grant  the  rule  on 
this  affidavit ;  but  a  rule  may  be  granted,  calling  on  the  plaintiflT's  attorney  to 
shew  cause  why  he  should  not  state  where  the  residence  of  the  plaintiff  is,  with 
a  stay  of  proceedings  in  the  inean  time. 

Rule  fim  accordingly. 

('0  5  B.  &  Aid.  r08;  1  Dow.  &  Ryl.  5G0. 


Layton  v.  Mason. 


Od  granting 
leave  to  sticic 
up  notice  of 
declaration  in 
the  office,  the 
Court  will  not 

S've  leave  for 
ture  notices 
and  rules,  to  be 
given  in  the 
same  way. 


t^ARREN  vtioved  for  leave  to  stick  up  notice  of  declaration  in  the  King's 
Bench  office,  and  also  for  leave  to  stick  up  all  future  notices  and  niles 
in  the  cause,  in  the  same  way.  He  doubted  whether  the  Court  would  grant 
the  latter  part  of  the  rule,  as  the  case  of  Martin  v.  Coiviil  («)  which  was  a 
decision  of  the  Court  of  Exchequer,  was  opposed  to  such  a  prospective  rule. 

Patteson,  J. — The  rule  may  be  granted  as  to  the  notice  of  declaration,  but 
not  as  to  future  notices  and  rules. 

Rule  accordingly. 

(a)  2  Dowl.  P.  C.  694;  see  also  Broom  v.  Stittle,  1  Har.  &  Wol.  672. 


Weatherall  v.  Long. 


'    1.  A  warrant 
of  attorney 
given  by  a  pri- 
soner in  cus- 
tody on  mesiM 
process,  to  a 
person  at 
whose  suit  he  is 
not  in  custody, 
need  not  con- 
form with  the 
ruleofH.T. 
2  W.  4, 1.  72. 

2.  An  affida. 
vit  to  set  aside 
a  warrant  of 
attorney,  on 
the  ground 
that  it  does 
not  conform 
with  that  rule, 
is  sufficient,  if 
it  appear  from 
the  statements 
generally,  that 
we  defendant 
was  in  custody 
on  msfiM  pro* 


'T'HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  warrant  of* 
attorney  given  by  the  defendant,  and  the  judgment  and  execution  thereon, 
should  not  be  set  aside,  and  why  a  sum  of  78/.  in  the  hands  of  the  sheriff, 
should  not  be  paid  over  to  the  defendant.  The  affidavit  on  which  the  rule  was 
granted  stated,  that  at  the  time  the  defendant  gave  the  cognovit,  she  had  been 
"  arrested  and  taken  to  a  lock-up  house.''  It  also  stated,  that  after  obtaining 
the  warrant  of  attorney,  judgment  had  been  signed  against  the  defendant.  An 
affidavit  in  opposition  to  the  rule  stated,  that  the  defendant  was  arrested  at 
the  suit  of  a  third  person,  named  Brigge,  and  was  taken  to  a  lock-up  house, 
and  that  while  there  she  sent  for  the  present  plaintiff  to  whom  she  was  in- 
debted, and  gave  him  the  warrant  of  attorney  in  question,  to  secure  his 
debt. 

/.  BayUy  shewed  cause. — This  rule  was  moved  on  the  ground  that  the 
warrant  of  attorney  is  not  in  conformity  with  the  rule  H.T.2  W.  4, 1.  72  (a), 
no  attorney  having  been  present  on  the  part  of  the  defendant,  when  it  was  ex- 
ecuted.   Now  that  rule  only  applies  to  prisoners  in  custody  on  meme  process, 

(fl)  1  Dowl.  P.  C.  192. 
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u  win  decided  in  the  case  of  France  v.  Clarkson  (b).  In  Lewis  v.  GomperU 
{c\  it  was  decided,  that  the  fact  of  the  prisoner  being  in  custody  on 
moM  process  mast  lie  shewn  in  the  affidavit  supporting  the  prisoner's 
application ;  but  in  this  case  it  is  quite  consistent  with  the  affidavit  on  which 
the  nile  was  granted,  that  the  defendant  was  in  custody  on  final  process;  as 
she  might  have  been  <'  arrested  and  taken  to  a  lock-up  house/'  on  a  ea.  sa. — 
[Patieton,  J.— I  think  the  affidavit  is  sufficient  to  shew  that  the  defendant  was 
in  custody  on  mesne  process,  at  the  time  of  giving  the  warrant  of  attorney.]— 
Anolber  ground  then  for  discharging  the  present  rule,  is,  that  it  is  not  a  case 
within  the  rule  of  H.T.  2  W,  4.  That  rule  only  applies  to  cases  of  eognowUs  and 
warrants  of  attorney,  given  to  the  parties  at  whose  suit  a  defendant  is  in  cus- 
tody ;  and  the  intention  of  the  rule  was  to  protect  defendants  when  in  custody, 
from  any  improper  influence  which  a  creditor  might  have  over  them.  In  the 
present  case,  the  defendant  was  not  in  custody  at  the  suit  of  the  present  plain- 
tiff, but  of  a  third  person.  The  case  of  SmiU^  v.  Burlian  (d),  is  a  case  under 
the  old  rule,  and  is  a  direct  authority  against  the  present  applkation. 

Andretcs,  Serjt.,  contra. — The  words  of  the  rule  of  ^.  7!  2  fV.  4,  are  gene- 
ral, and  apply  to  any  case  where  a  defendant  is  in  custody  on  mesne  process 
at  the  time  of  executing  the  warrant  of  attorney,  whether  it  be  at  the  suit  of 
the  person  to  whom  he  gives  the  warrant  of  attorney,  or  of  any  third  person. 

Cur,  adv,  vuli. 

PATTBSOif,  J.,  afterwards  (January  24th,)  gave  judgment. — This  was  an 
application  to  set  aside  a  warrant  of  attorney,  and  the  motion  was  made  on 
the  ground  that  no  attorney  was  present  on  the  part  of  the  defendant  when 
the  warrant  of  attorney  was  signed.  I  think  that  that  objection  cannot  be  sup- 
ported, as  it  appears  thai  the  defendant  was  not  in  custody  at  the  time  at  the 
suit  of  Weaiherail,  but  of  another  person.  Brings.  The  rule  of  H.  T.  2  W. 
il.  72,  was  relied  on,  as  sufficiently  comprehensive  in  its  terms,  to  include  the 
case  where  the  party  was  in  custody  at  the  suit  of  any  person.  Now  it  must 
be  recoQected,  that  that  rule  was  not  a  new  rule,  and  was  not  made  for  the 
purpose  of  establishing  any  new  practice;  but  was  for  the  purpose  of  assimi- 
hting  the  practice  in  all  the  Courts.  It  was  an  old  rule  in  one  Court,  and  had 
been  formerly  in  the  very  same  words;  and  it  had,  moreover,  already  received 
the  construction  of  the  Court,  as  to  the  point  now  in  question.  The  case  of 
SmUh  V.  Burlion,  is  a  case  directly  in  point ;  there  the  rule  was  considered, 
iuul  the  Court  expressed  their  regret,  that  they  were  obliged  to  come  to  that 
decision.  If  then  they  could  not  help  coming  to  that  decision,  I  do  not  see  how 
J<an  arrive  at  any  diflerent  conclusion. 

Rule  discharged  with  costs. 

(A)  I    Will.     Wol.    &    Dav.  383;         (c)  1  Will.    Wol.    &   Uav.  M.  T 
5  Dowl.  P.  C.  699.  1837  ;  6  Dowl.  P.  C.  7. 

{d)  I  East,  241. 
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JoNKs  V.  Powell. 


I.  An  ictioii   ^HIS  was  a  motion  to  set  aside  an  award.     The  award  was  made  under  an 
^ro^irtmellSj  agreement  of  reference,  bearing  date  the  26th  of  Febrvartf,  1837,  made 

were  referred  between  Mary  Poweil,  Edward  Powell,  and  Edward  Edwards,  bein^  the  eze- 
ngn^wi,\Dd  cutrix  and  executors  of  Richard  Jones,  3fary  Powell  md  Edward  Edwards, 
to  Ivw^the '*  *^'"^  ^^  executrix  and  executor  of  the  will  oTJane  Breese,  of  the  one  part ;  and 
erent  of  the  Richard  JoMs,  of  the  other  part.  The  agreement  recited  that  there  was  pend- 
h^^dmtthe  '"^  '"  ^^^  ^^""^^  *"  ^^^"^"^  of  replevin,  in  which  Richard  Jones  was  plaintiff, 
»Tn«t"^^!Ll?*  and  J/ary  Powell,  Edward  Edwards,  and  IV.  Humphreys  were  defendanU, 
in  respect  of  a  distress  made  by  W.  Humphreys  upon  Richard  Jones,  on  be- 
half of  Mary  Powell  and  Edward  Edwards,  as  executrix  and  executor  of 
Jans  Breese,  for  the  sum  of  18^  ;  and  that  there  were  also  depending  in  this 
Court,  two  actions  of  ejectment  against  Richard  Jones,  one  of  which  was  on 
the  several  demises  of  Edward  Jones,  Mary  Powell,  Edward  Powell,  Edward 
Edwards,  and  Catherine  Goodwin,  and  the  other  on  the  several  demises  of 
Mariha  Jones,  Mary  Powell,  Edward  Edwards,  and  Catherine  Goodwin,  to 
recover  possession  of  certain  hereditaments  in  the  occupation  of  Richard 
Jones,  and  that  Mary  Powell,  Edward  Powefl,  Edward  Edwards,  and 
Richard  Jones,  had  agreed  to  refer  those  actions  to  the  award  of  two  arbi- 
trators, with  power  to  choose  an  umpire. 

The  award  was  to  be  mar!e  within  two  calendar  months  from  the  day  of 
the  date  of  the  agreement,  provided,  that  in  case  the  arbitrator  or  umpire 
should  be  desirous  of  having  further  time  for  making  their  award,  not  exceed- 
ing two  calendar  months  from  the  expiration  of  the  period  thereby  appointed 
or  that  purpose,  and  should  signify  the  same  under  their  hands  by  endorse- 
ment on  the  agreement,  then  the  award  so  to  be  made  within  the  extended 
time,  should  be  equally  binding.  And  it  was  further  agreed,  that  the  arbi- 
trators or  umpire  should ''  have  full  power  and  authority  to  discontinue  or  ordf  r 
the  determination  of  the  said  several  actions,  so  now  depending  as  aibresaid ; 
and  to  make  or  give  any  orders  and  regulations  or  directions  which  they 
should  think  proper,  as  to  the  time  and  terms  of  such  discontinuance,  or  of 
any  other  matter  or  thing  in  anywise  relating  to  the  said  several  actions,  or 
the  subject  matters  thereof."  And  it  was  further  agreed,  that  the  costs  of  the 
several  actions,  and  of  all  matters  and  things  in  relation  thereto,  should  abide 
the  event  of  the  award,  and  be  Iwrne  and  paid  by  the  party  at  such  time  and 
in  manner  as  the  same  should  be  therein  or  thereby  ordered  or  directed  to 
be  paid  or  borne,  and  should  be  recovered  and  allowed  in  all  things  as  be- 
tween party  and  party,  and  not  as  between  attorney  and  client;  and  that  (he 
costs  and  charges  of  the  agreement,  of  the  reference,  and  of  the  award,  should 
be  in  the  discretion  of  the  arbitrators  or  their  umpire,  and  should  be  borne 
and  paid  accordingly.  Lastly,  Mary  Powell  ^nd  Edward  Powell,  did  thereby 
jointly  and  severally,  covenant  and  agree  with  Richard  Jones,  his  heirs,  &c.. 


manner  direct- 
ed by  the  ar- 
bitrmtore. 
They  awarded 
as  to  two  ae- 
tiona  ID  favour 
of  one  party, 
and  w  to  the 
third  in  favour 
of  the  other, 
and  directed 
the  coatB  of 
each  to  be  paid 
to  the  tuccesa- 
ful  oarty  in 
each,  at  a  cer- 
tain time  and 
place:— HeU, 
this  award  at 
to  the  costs 
waa  sood. 

S.  The  sub-' 
mission  sutho- 
rised  the  arbi- 
trators to  dis- 
continue the 
actions,  and  to 
make  any 
ordera  wto 
the  time  and 
terms  of  the 
discontinuance. 
The  arbitratora 
directed  all 
the  actions  to 
cease,  and  that 
the  defendant 
in  one  of  the 
eiectments 
should  give  up 
the  premises 
sought  to  be 
recovered,  and 
if  not,  that 
judgment 
should  be  en- 
tered up 
against  nimN^ 
SUd,  that  this 
direction,  as 
to  entering  up 
the  judgment, 

knot  a 


ground  for 

setting  aside  the  award. 

3.  The  bailiff  in  the  replevin  suit,  and  one  of  the  leasors  of  the  plaintiflT  in  both  ejectments, 
were  not  parties  to  the  reference,  and  two  others  of  the  lessors  were  mtnois: — Held,  that  these  were 
not  grounds  for  setting  sside  the  award. 

4.  An  enlargement  of  the  time  of  reference,  made  subsequently  to  the  time  within  which  the 
award  ought  to  have  been  made  had  expired,  but  with  the  consent  of  all  parties,  is  good. 

5.  On  a  rule  to  set  aside  an  award  on  the  ground  that  it  is  not  fiiisl,  it  must  be  pointed  out  in 
the  rule  in  what  resptet  it  is  not  SnaL 
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tbat  Edward  Jimet  and  Martha  J  ohm  should,  on  mrri  ving  at  the  age  of  twenty- 
one  years,  if  thereto  required,  execute  to  Richard  Jmut^  his  heirs,  Ac,  a  re- 
lease of  and  from  all  actions,  suita,  proceedings,  claims,  and  demands  whatsooTer, 
in  respect  of  the  subject  matter  of  the  seToral  actions  so  agreed  to  be  referred. 

On  the  back  of  this  agreement  was  endorsed,  ''  We,  the  within  named 
7!  D.  and  7!  F.,  do  hereby  enlarge  the  time  for  making  our  award  in  the 
▼ithin  mentioned  premises  to  the  25th  day  of  Jtme  next,  and  we  the  un- 
dersigned, patties  to  the  within  written  agreement,  do  hereby  consent  to,  and 
approre  of  such  enlargement,  so  far  as  our  consent  and  approval  is  necessaiy, 
88  witness  our  hands,  this  28th  day  of  April,  1837."  It  was  signed  by  the 
two  arbitrators,  and  by  all  the  parties  to  the  reference. 

The  award,  made  on  the  24th  of  the  following  Jnne,  awarded,  as  to  the 
actbn  of  replevin,  that  Richard  Janes  had  no  cause  of  action  against  the  de- 
fefldants,  and  directed  the  15/.  rent,  and  the  costs  of  the  defendants  to  be  paid 
at  a  teftain  time  and  pUce.  As  to  the  first  ejectment,  it  awarded,  that  there 
was  DO  cause  of  action  against  Richard  Jonety  and  directed  Manf  Paweiif 
Edward  Powcli,  and  Edward  Edwards,  to  pay  him  his  costs  at  the  same  time 
9Dd  place.  As  to  the  other  ejectment,  it  awarded  that  the  lessors  of  the  plain* 
tiff  had  a  good  cause  of  action,  and  directed  Richard  Jones,  to  pay  Martha 
Jenes,  Mary  Poweli,  Edward  Edwards,  and  Catherine  Goodwin  their  costs, 
as  ID  the  other  actions.  It  further  awarded,  that  the  said  three  actions  should 
cease  and  determine,  and  be  no  further  prosecuted ;  and  that  Richard  Jones 
should,  on  or  before  the  first  day  otJuly  next,  give  up  unto  Martha  Jones$ 
Marjf  PoweU,  and  Edward  Edwards,  the  peaceable  possession  of  the  here* 
ditaments  and  premises  sought  to  be  recovered  by  them  from  him  in  the 
second  action  of  ejectment;  otherwise,  it  directed  that  judgment  should  be 
eotered  up  for  the  plaintifl*  in  the  action,  notwithstanding  the  adjuditatam 
thereinbefore  contained,  that  the  said  action  should  be  no  further  prosecuted. 

The  rule  for  setting  aside  the  award,  was  obtained  on  the  part  of  Richard 
Jsnet,  on  the  ibilowing  grounds : — 

Firtt,  That  the  award  as  to  the  costs  was  not  made  in  pursuance  of  the 
sabmiflBion: 

Second,  That  the  parties  whose  interests  were  referred,  were  not  all  at  the 
time  of  the  submiaaion  of  full  age : 

Thiri,  That  the  time  for  making  the  award  was  not  in  due  manner  enlarged: 

Fourth,  That  neither  William  Humphreys  or  Catherine  Goodwin  was  a 
pirtj  to  the  submission  or  reference : 

Fifth,  That  the  arbitrators  had  ordered  judgment  to  be  entered  up,  which 
Ihej  had  no  authority  to  do: 

Si^tth,  That  the  award  directed  proceedings  in  the  actions  to  cease,  and  ne« 
TerthelesB  directed  judgment  to  be  entered  up  in  <Hie  of  the  actions: 

Seventh,  That  the  award  was  not  certain  or  final. 


BmlComi. 


E,  F.  Williams,  last  term  shewed  cause. — ^As  to  the  first  objection,  the 
^bmiasion  directs  that  the  costs  should  abide  the  event  of  the  award ;  that  must 
niean,  that  the  costs  of  each  action  shall  follow  the  event  of  each.  The  arbitra- 
to  have,  accordingly,  awarded  the  costs  to  be  paid  according  to  their  decision 
of  eaA  action.  They  have,  moreover,  directed  the  time  when  they  were 
to  be  paid,  which  they  were  at  liberty  to  do.  At  any  rate,  that  part  of  tho 
•ward  whidi  rebtes  to  the  costs,  if  bad,  is  mere  surplusage,  and  will  not 
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Baa  Ckmrt,  render  the  whole  bod :  Aiiehesan  r.  Cargey  (a),  Mtmwr  t.  Huaser  (6). 
As  to  the  second  objection,  the  parties  whose  interests  were  referred  who 
were  under  a^,  were  merely  nominal  parties  as  lessors  of  the  plaintifls  in  the 
ejectments.  Besides,  they  are  not  parties  to  the  reference,  and  had  they  been 
so,  the  award  would  have  been  bad,  as  was  decided  on  error  in  Biddeli  v. 
Dow99  (c).  The  agreement  of  reference  moreover  provides  fcH*  the  consent 
of  the  minors,  when  they  arrive  at  iuU  age.  The  third  objection  is  made  on 
the  ground  that  the  indorsement  for  enlarging  the  time,  was  made  after  the  ex- 
piration of  the  two  months,  within  which  the  award  in  the  first  instance  ought 
to  have  been  made.  This  is  immaterial,  and  even  if  it  is  not,  the  objection 
has  been  waived,  all  the  parties  having  signed  the  indcHrsement :  Lawrence 
V.  Hodgeon  (d),  Evans  v.  Thomson  (c),  and  Greig  v.  Talbot  (/).  As  to 
the  fourth  objection,  William  Humphreys  is  a  mere  nominal  party  to  the 
replevin  suit,  as  the  baitifl*  of  the  landlord,  and  Catherine  Goodwin  is, 
in  like  manner,  a  nominal  lessor  of  the  plaintiffs  in  tne  ejectments.  All 
the  substantial  parties  to  the  actions,  are  parties  to  the  agreement,  or  their 
oonsent  hereafter  is  provided  for.  As  to  the  fifth  objection,  the  direction  as  to 
entering  up  judgment  is  within  the  terms  of  the  submission,  which  empowers  the 
arbitrators  to  "  make  or  give  any  orders  and  regulations,  or  directions,  which 
they  should  think  proper,  as  to  the  time  and  terms  cf  such  discontinuance,  or  of 
any  other  matter  or  thmg  in  any  wise  relating  to  the  said  several  actions,  or  the 
Subject  matter  thereof.^  If  sufficient  authority  has  not  been  given  by  these 
words,  still  the  award  is  not  entirely  bad,  but  is  within  the  principle  of  the 
decisions  of  Aiteheson  v.  Cargey^  and  Manser  v.  Heaver,  The  sixth  objection, 
if  one  at  all,  is  also  distinctly  within  the  last  of  these  cases.  The  seventh 
objection  cannot  be  urged,  as  it  is  not  pointed  out  in  the  rule  in  what  reelects 
the  award  is  not  certain  or  final :  Boodle  v.  Davis  (g). 

R,  V,  Richards^  eontrd. — ^The  costs  of  the  actkms  are  directed  to  abide  the 
event  of  the  award;  now  as  the  award  is  partly  in  favour  of  one  side,  and 
partly  of  the  other,  there  is  no  legal  event  of  the  award.  The  intention  oC 
the  parties  must  have  been,  that  unless  the  award  was  entirely  in  favour  of 
one  side,  no  costs  should  be  allowed  on  either  side.  The  consequence  is, 
that  the  award  is  void  alti^ther :  Watton  on  Awards,  p.  125,  Ac.,  id  edition. 
The  actions  being  stayed,  the  parties  cannot  be  entitled  to  costs  according  to 
the  event  of  them.  Secondly,  two  of  the  lessors  of  the  plaintiff  are  not  of 
full  age.  It  is  true,  there  is  a  stipulation  that  they  shall  execute  a  release 
when  they  arrive  at  full  age,  but  still  as  long  as  they  are  under  age,  there  is 
no  power  to  bind  them,  and  therefore  when  they  come  to  full  age  the  actions 
may  proceed.  The  third  objection  is,  perhaps,  hardly  tenable,  afler  the  oon- 
sent of  the  parties.  Fourthly,  the  consideration  of  this  agreement  entirely 
fails  by  William  Humphreys  and  Catherine  Goodwin  not  having  executed 
it,  as  the  actions  are  not  properly  disposed  of  by  the  other  parties,  who  alone 

(a)  2  Bing.   199 ;    9  Moore,  381 ;  (d)  1  Y.  &  Jcrv.  16. 
MHClel.  367 ;  2  B.  &  C.  170 ;  13  Price,  (e)  5  East,  189 ;  1  Smith,  380. 
639 ;  2  Dowl.  &  Rjl.  222;    3  Dowl.  (/)  2  B.  &  C.  179 ;  3  DowL  &  Ryl. 
&  Ryl.  433.  44o. 

(b)  3  B.  hi  Add.  295.  (g)  3  Ad.  &  £i.  200:    1  Nev.  U 

(c)  6  B.  &  C.  255 ;  9  Dowl.  &  Ryl.  Man.  788. 
404 ;  10  Moore,  272 ;  3  Bing.  20. 
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have  not  power  to  refer  them.  Fifthly,  the  arbitrators  had  no  power  to  direct  Baa  Comrt. 
(hat  in  a  certain  event  judgment  should  be  entered  up  in  one  of  the  actions. 
The  reason  for  taking  a  verdict  at  M>t  Prius,  when  a  cause  is  referred,  is  to 
gire  the  arbitrator  this  power;  but  on  a  reference  by  submission,  it  is  neces- 
sary to  give  him  the  power  expressly. — [Coleridge,  J. — It  was  lately  de- 
cided in  the  Kin^n  Bench,  that  an  arbitrator  had  nut  power  to  direct  a  ver- 
dict or  judgment  to  be  entered,  unless  the  power  was  expressly  given  (A).] — 
The  sixth  objection  is  also  good,  as  the  award  in  that  respect  is  at  variance 
with  itself  The  seventh  is  also  available,  as  it  appears  on  the  face  of  the 
submission  and  award,  that  as  to  William  Humphreys  and  CaiherineGoodwin 
the  award  is  not  6nal.  There  is  no  case  which  decides  that  an  objection  of 
(his  kind  to  the  submission  itself,  as  having  the  effect  of  preventing  the  award 
being  certain  and  final,  need  be  pointed  out  in  the  rule.  If  either  of  the  dif- 
ferent paKs  of  the  award  which  are  objected  to,  is  struck  out,  it  will  alter  the 
effect  of  award  entirely,  >ind  the  intention  of  the  arbitrators  will  be  defeated: 
The  award  therefore  must  be  altogether  set  aside. 

Cifr.  adv.  vttlt. 

Coleridge,  J.,  this  term,  {January  30th),  gave  judgment. — This  was  a 
rule  for  setting  aside  an  award,  which  was  argued  before  me  last  term  upon 
several  grounds.  Of  these,  the  first  is,  that  the  award  as  to  the  costs,  is  not 
nmde  in  pursuance  of  the  submission.  By  the  submission  it  appears  that 
an  action  of  replevin,  and  two  actions  of  ejectment  were  referred,  together 
with  the  subject  matters  thereof,  and  it  was  also  agreed,  *'  that  the  costs  of 
the  said  several  actions,  and  of  all  matters  and  things  relating  thereto,  should 
abide  the  event  of  the  award,  and  be  borne  and  paid  by  the  party,  at  such 
time  and  in  manner  as  the  same  shall  be  thereby  ordered  to  be  paid  ;*'  and 
that  the  costs  and  charges  of  the  submission,  reference,  and  award,  should  be 
in  the  discretion  of  the  arbitrators.  The  award  as  to  the  replevin,  finds  that 
the  plaintiff  had  no*  cause  of  action,  and  that  he  owed  15/.  for  rent  to  two  of 
these  defendants,  who  were  the  avowants  in  their  own  right  in  the  action, 
which  sum,  together  with  the  costs,  the  award  orders  to  lie  paid  to  the  defend- 
ants on  a  day  named.  In  the  first  ejectment,  the  awards  find  for  the  lessors 
of  the  plaintiff,  and  in  the  other,  for  the  defendant ;  and  as  to  the  costs  in 
them  respectively,  directs  them  to  be  paid  in  a  similar  manner  to  the  victo- 
rious parties  in  each.  It  is  objected,  that  these  three  directions  as  to  the 
costs,  are  wrong,  because  the  costs  generally  were  to  abide  the  event  of  the 
award,  and  the  award  has  no  event  where  it  is  made  partly  in  favour  of  the 
^iOe  side,  and  partly  in  that  of  the  other.  I  think,  however,  that  the  arbitrator^ 
have  taken  the  right  and  only  reasonable  view  of  this  submission ;  whereas 
here,  in  substance,  several  actions  are  referred,  and  no  more,  and  the  costs  are 
to  abide  the  event,  that  must  mean  the  event  of  the  award  as  to  each  action 
distributively.  The  primary  object  of  such  a  clause,  is  not  merely  to  take 
the  discretion  from  the  arbitrator,  but  also  to  make  the  costs  follow  in  the 
conrse  of  law,  whatever  the  arbitrator  may  think  of  the  equitable  merits ; 
but  that  object  vould  be  oilen  frustrated  in  a  great  measure,  if  the  conse* 
qnence  of  a  partial  finding  should  be,  that  no  costs  were  to  be  paid  at  all. 
In  coming  to  this  decision,  I  do  not  intend  to  impeach  any  cases  of  which 

(A)  Hayward  v.  Phillips,  1  Will.  WoL  k  Dav.  1. 
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BaOCowrt,      some  are  reported,  and  many  hare  been  decided,  where  an  action  and  all 
matters  in  difference  having  been  referred,  all  costs  are  to  abide  the  event  of 
the  award,  as  well  of  the   action  as  of  the  other  matters,  reference,  &c., 
in  which  the  Courts,  bound  by  the  words  of  the  submission,  have  held  that 
DO  costs  are  payable  unless  every  thing  be  decided  one  way.  This  case  seems 
to  me  to  stand  on  its  own  grounds.     I  interpret  the  submission  to  mean,  that 
as  to  the  actions,  the  law  shall  take  its  course  in  r^;ard  to  costs ;  as  to  the 
award  and  reference,  the  arbitrators  are  to  have  a  discretion.     They  have 
done,  therefore,  nothing  more  as  to  the  former,  than  they  were  authorised  to 
do— follow  the  law,  and  regulate  the  time  of  payment.   This  objection,  there- 
fore, cannot  prevail.    The  second  and  fourth  objections  may  be  taken  toge- 
ther ;  they  are,  that  some  of  the  parties,  whose  interests  were  referred,  are 
not  of  full  age,  and  that  two  persons,  one  of  them  a  defendant  in  the  replevin 
suit,  the  other  a  lessor  of  the  plaintiff  in  one  of  the  ejectments,  are  not  par- 
ties to  the  submission.     I  am  very  clearly  of  opinion,  that  I  ought  not  to  set 
aside  the  award  on  either  of  these  grounds.     Whatever  might  be  the  weight 
ofthese  objections  under  some  circumstances,  or  whatever  inconveniences  they 
may  occasion  hery^Her,  the  party  entering  into  the  reference  cannot  entitle  him- 
self to  this  relief  upon  these  grounds.    He  must  be  taken  to  have  known  who 
were  the  parties  to  the  actions  to  which  he  himself  is  a  party,  and  to  the  sub- 
mission which  he  enters  into ;  and  it  would  be  most  unjust  to  allow  him 
to  take  the  chance  of  an  award  in  his  favour,  and  that  failing,  to  claim  to  set 
aside  the  whole  proceedings  for  a  defect  in  the  submission,  of  which  he  had  full 
cognizance  when  he  entered  into  it.     The  third,  as  to  the  enlargement,  was 
abandoned  on  the  argument.    The  fifth  is,  that  the  aibitrators  had  ordered 
judgment  to  be  entered  up,  which  they  had  no  authority  to  do.    The  submis- 
sion authorizes  them  in  terms  "  to  discontinue  or  order  the  determination  of 
the  actions,  and  to  make  or  give  any  orders  and  regulations  or  directions 
which  they  shall  think  proper,  as  to  the  time  and  terms  of  such  disoontinu* 
ance,  or  of  any  other  matter  or  thing  in  any  wise  relating  4o  the  said  several 
actions."     These  are  very  large  powers,  and  the  award  simply  orders  "  that 
the  said  actions  shall  cease  and  determine,  and  be  no  further  prosecuted.**   In 
this  I  can  see  no  excess  of  authority  ;  indeed,  if  there  had  been,  the  excess 
being  severable  from  the  main  provisions  of  the  award,  might  be  void  without 
aflecting  the  remainder.    The  sixth  objection  is,  that  the  award  directs  pro- 
ceedings in  the  actions  to  cease,  and,  nevertheless,  directs  judgment  to  be  en- 
tered up  in  one  of  such  actions.     If  by  this  it  is  intended  to  point  out  an 
inconsistency,  the  answer  is,  that  the  two  parts  are  to  be  read  together,  and 
then  it  will  stand  thus :  the  action  in  ejectment  is  to  cease,  unless  you,  the 
defendant,  fail  in  giving  up  the  premises  by  a  certain  day,  in  which  event  the 
lessors  may  enter  up  judgment,  and  take  out  their  execution.    So  read,  there 
is  nothing  inconsistent ;  and  if  it  be  objected,  that  the  latter  part  of  the  di- 
rection exceeds  the  authority  of  the  arbitrators,  I  think  it  may  be  answered, 
as  the  previous  objection  has  been.     The  last  objection  is,  that  the  award  is 
not  certain  or  final ;  in  what  respect,  was  not  pointed  out  in  the  rule.      The 
defendant  therefore  might  have  been  precluded  by  the  rule  of  Court,  as  con- 
strued by  this  Court  in  Boodle  v.  Davis^  from  going  into  it.     The  only 
ground  however  urged,  was  the  same  relied  on  and  disposed  of  under  the 
fourth  head.    The  rule  therefore  must  bo  discharged. 

Rule  dischargeiL 
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Prior  r.  Smith.  Baa  Cmrt. 


^HE  defendant  in  this  case  had  been  admitted  as  an  attorney  of  the  Court      i.  sine*  the 

of  Common  Pleas,  but  not  of  this  G)urt.     To  the  present  action  of  «#-  fi5iYv'c^«  * 

9umpni^  on  a  bill  of  exchange,  brought  in  this  Court,  he  pleaded  his  privilege  u  attorney 

as  an  attorney  of  the  Court  of  Common  Pieas,  and  the  plaintiff  treated  that  plea  ]S!l?iuS  iT* 

as  a  nullity,  and  signed  judgment.     A   rule  was  then  obtained  to  shew  one  Court  onlf, 

cause  why  this  judgment  should  not  be  set  aside  with  costs.  prmlc^  if 

nied  in  another 

Arehhoid  shewed  cause. — ^The  plaintiff  has  treated  this  plea  as  a  nullity,  not  practiaed. 
and  has  signed  judgment,  because  since  the  Statute  7  ^.  4.   &  1    Viet,  pifiol^riwl' 
c.  56,  attomies  have  no  longer  their  privilege  of  being  sued  in  one  Court  lege  aa  an  at- 
roore  than  in  another.     It  has  been  held,  that  tlie  Uniformity  of  Process  Act,  KiJSib[e?A»ea 
2&  3  FF.  4,  c.  39,  does  not  take  away  the  privilege  of  attornies,  but  only   no*  entitle  the 
takes  away  the  method  of  proceeding  against  them  by  bill  (a).    But  the  aigu  jud^- 
Statate  7  IK  4,  &  1  Ftc/.c  66,s.  4,  which  enacts,  that  any  person  admitted  in  "2t  S^plei. 
one  of  the  Courts  of  Law  at  Westminster,  shall  be  at  liberty  to  practise  in 
any  other,  it  is  submitted,  does  take  away  their  privilege.      It  was  for- 
merly considered,  that  an  attorney  was  continually  present  in,  and  attend- 
ant on  the  Court  of  which  he  was  admitted ;  and  consequently,  he  was  privi- 
leged to  be  sued  in  that  Court  only  ;  but  since  the  late  Statute,  he  cannot 
be  considered  as  more  attendant  on  one  Court  than  on  another,  and  the  reason 
of  the  privilege  ceases  altogether.   It  is  true,  that  that  Statute  does  not  say  in 
terms,  that  an  attorney  admitted  of  one  Court,  is  to  be  considered  as  an 
attorney  of  all ;  but  it  does  say  so  in  effect.     The  expression  that  he  shall 
be  "  at  liberty  to  practise'*  in  any  of  the  Courts,  is  tantamount  to  saying  he 
shall  be  '*  admilted**  of  all  the  Courts.     The  effect  then  of  the  Statute  is 
altogether  to  take  away  this  plea  of  privilege.     It  will  be  contended  on  the 
other  side,  that  even  if  the  plea  is  bad,  that  the  plaintiff  is  not  entitled  to 
si^n  judgment.    That  might  be  so  certainly,  if  the  plea  were  demurrable 
merely ;  but  it  is  submitted,  that  if  the  Statute  7  IF.  4,  &  1  F.,  has  the  effect 
of  taking  away  this  plea,  such  a  plea  is  now  a  nullity.     On  this  point,  the 
cases  of  Cowper  v.  Jones  (6),  and  Allen  v.   Walker  (c),  will  be  relied  on ; 
but  in  neither  of  those  cases  was  the  plea  a  nullity.     There  was,  moreover, 
no  intentkm  by  those  decisions  to  overrule  the  cases  of  Brennan  v.  Egan  (d), 
Hopgood  V.  Wright  (e),  Mather  v.  Billing  (/),  Richards  v.  Setree  (g).  Brag 
V.  Holler  (A),  and  Blewitt  v.  Marsden  (t).     It  will  be  contended,  that  since 
the  decision  of  Cowper  v.  Jones,  the  plaintiff  is  no  longer  at  liberty  to  treat 
a  plea  as  a  nullity,  and  sign  judgment ;  but  in  that  case,  the  plea  was  merely 

(a)  Keep  v.  Biggs,  2Dowl.  P.C.  278 ;         (c)  Mur.  &  Hurl.  44;  5  Dowl.  P.  C. 
Pitt  V.  Pocoek,  2  Cr.  &  Meet.  146;  4     460. 
Tirr.  85;  JFr^ht  v.  Skinner,  1  Gale,         (d)  4  Taunt.  164 


378 ;    4  Dowl.  P.  C.  745 ;    1  Mees.  &  (e)  2  New  Rep.  188. 

Wels.    144;   Dyer  v.  Lett,   1  Har.  &  (/)  3Dowl.P.  C.  246. 

U'ol.  640 ;  4  Dowl.  P.  C.  630 ;  Lewis  v.  (g)  3  Price,  197. 

KTrr,  Mur.  &  Huri.  4;  5  Dowl.  P.  C.  (A)  2  Moore,  213. 

W7.  (0  10  East,  237. 
h)  1  Har.  &  Wol.  6«2 ;  4  Dowl.  P. 
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j'gfim  R^f^^  ^^  jgf^y  be  remarked  a^  to 

3aii  f  jj^  ,Y  I*  *  "^^Tx  it  was  held,  that  the  plaintiff  might 

r  ^      •  •^•'•'Si;    /^  ^^  •■  '^^J^iiofdebi  as  a  nullity,  and  might  %igu 

'^  n»  '••^  ^^tt     W*^'*''  *  ^'u^oT •  Statute  is,  as  in  this  case,  that  a  m- 

<^  Tr^^'  ^ii«4*w^-   aeeets»ry  ^^  . .  ^n  /^  is  submitted  that  the  plaintiff  may  treat 

-^TTie  /4ct  of  7  fT.  4,  &  1  F.,  is  an  enabling  Statute,  and  is 
jfiMtr,  ^^^^^gjj^eodjng  <ii«  privil^es  of  attoroies;  it  is,  therefore,  to  be 
^^  '^^"^rt^llr  ^^  cannot  be  construed  so  as  to  take  away  any  privi- 
^^^^^^less  there  are  express  words  to  that  effect.     But,  even  independently 
'^^  h  a  rule  of  construction,  it  cannot  be  contended  that  this  defendant  loses 
'  *  ,>ilcge  by  this  Statute.     The  effect  of  it  is  not  to  admit  every  attorney 
^f  II  the  Cdurts  equally,  but  only  to  give  him  the  option  of  practising  in  all. 
S'hc  reason  of  the  privilege  of  an  attorney  being  sued  in  the  Court  of  which 
y^  iras  admitted)  was  founded  on  a  supposed  undertaking  that  he  made,  to  be 
i^gjs  present  in  .the  Court  of  which  he  was  admitted.    It  was  then  open  for 
«iiiiif  if  he  pleased,  to  undertake  in  the  same  way  in  all  the  Courts,  whereby 
.fie  'os^  hi^  privilege  of  being  sued  in  any  one  in  particular.     The  Statute  7 
ff.4,SLl  v.,  only  says,  that  he  may  do  the  same  now  if  he  pleases,  but  with- 
^ut  payment  of  any  fees,  or  going  through  the  necessary  formalities ;  but 
It  does  not  compel  him  to  be  an  attorney  of  all  the  Courts.     The  words  of  the 
Statute  are,  that "  any  person  who  shall  have  been  duly  admitted  an  attorney  in 
one  of  her  Majesty's  Courts  of  Law  at  IVestmintter,  shall  be  ai  liberty  iM 
practise  in  any  other/'     The  previous  clauses  as  to  the  payment  of  fees, 
also  shew  the  intention  of  the  legislature.    It  might,  perhaps,  be  contended, 
that  if  this  defendant  had  once  practised  in  a  suit  in  this  Court,  which  suit  was 
at  an  end,  that  he  thereby  lost  his  privilege  of  being  sued  in  the  Court  of 
Commcn  Pleiu  only,  as  he  had  availed  himself  of  the  power  given  him  by  Ibe 
Act,  of  being  admitted  an  attorney  of  this  Court.    But  if  that  were  the  fact,  the 
plaintiff  should  reply  it  Mr.  Tidd  states  that  to  be  the  course  which  he  should 
adopt  (k\  and  cites  Jtmet  t.  Bodeenor  (/).    On  the  other  point,  it  is  sub- 
mitted, that  if  the  plea  is  bad,  still  the  plaintiff  could  not  treat  it  as  a  nuUtty. 
Jt  must  be  remembered,  that  this  is  a  plea  in  abatement,  the  judgment  on  which^ 
if  against  the  defendant,  is  only  a  respondeat  ouster.     The  cases  which  have 
been  cited,  where  a  plaintiff  has  been  allowed  to  sign  judgment,  as  for  want  of 
a  plea,  are  all  cases  where  either  by  rules  of  Court,  or  by  Act  of  Parliament, 
certain  pleas  have  been  declared  to  be  a  nullity.    For  instance,  the  Statute 
4  &  5  Ann,  c.  16,  s.  11,  directed  that  there  should  be  no  plea  in  abatement, 
without  an  affidavit  of  its  truth ;  and,  accordingly,  in  the  cases  of  Richanis  v. 
Setree,  and  Bray  v.  Holier,  the  Court  decided,  that  in  the  absence  of  such  an 
affidavit,  the  plaintiff  might  sign  judgment.    But  in  cases  where  a  plea   has 
merely  been  informal,  and  where  it  has  not  been  in  violation  of  any  Statute  or 
rule  of  Court,  or  where  it  has  been  a  doubtful  answer  to  the  declaration,  the 
.Court  will  not  allow  the  plaintiff  to  sign  judgment.     In  Cowper  v.  Jones,  the 

( j)  1  Will.    Wol.  &  Dav.  372;  5         (/)  1    Lord    Raym.    135;   5    Mad. 
Powl.  P.  C.  686.  310 ;  1  Salk.  i 

fjc)  Pr.  83,  9th  edition. 
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rnle  in  these  cases  was  rightly  laid  down,  and  that  decision  must  govern  thiv     Bnil  Cc^^. 
case. — It  was  then  suggested,  that  the  point  as  to  the  privileges  of  attomies,         Priob 
had  been  abeady  decided  in  the  Court  of  Exchequer. 

Cur.  adv.  vult. 

Pattrsow,  J.,  the  next  day,  (January  27th),  gave  judgment. — I  have  con- 
sidered this  case,  and  have  mentioned  it  to  the  Barons  of  the  Exchequer,  and 
they  say  that  they  have  decided  no  case  that  they  remember  on  this  Act  of 
Parliament ;  it  must  therefore  be  a  mistake  that  there  has  been  such  a  deci- 
sion. I  am  quite  satisfied  that  the  utmost  effect  that  this  Statute  of  7  fT.  4,  &  1 
F.,  c.  56,  can  have,  and  I  by  no  means  say  that  it  does  in  fact  go  to  that  length, 
is,  that  if  an  attorney  of  one  of  the  Courts  practises  in  another,  under  the  pro- 
visions of  this  Statute,  he  is  subject  to  the  jurisdiction  of  that  Court  in  every  thing 
fin  which  he  is  acting  in  it,  and  then  a  question  may  be  raised  whether  he  is  not 
amenable  generally  to  the  jurisdiction  of  that  Court  (m).  I  do  not  say  that  he 
is,  hut  that  is  the  utmost  effect  which  the  Act  can  have.  But  f  am  quite  clear 
that  the  Statute />er«e,  does  not  render  an  attorney  ofoneCourtan  attorney  of 
the  others.  That  will  therefore  depend  on  the  facts  of  the  case,  and  those 
facts  are  matters  of  replication.  If,  therefore,  the  plaintiff  contends  that  the 
defendant  has  practised  as  an  attorney  of  this  Court  in  which  he  has  been 
sued,  he  ought  to  reply  that  fact.  This  judgment  must  be  set  aside,  and 
the  plea  must  stand.  The  rule  will,  therefore,  be  made  absolute ;  and  with 
costs,  as  I  am  inclined  to  think  that  if  the  plea  were  bad,  it  would  not  entitle 
•the  plaintiff  to  sign  judgment  as  for  want  of  a  plea. 

Rule  absolute,  with  costs. 

(m)  See  the  the  latter  part  of  the  4th  section  of  the  Statute. 


Robinson  v.  Whitehead. 

^HIS  was  a  motion  by  the  defendant  for  costs  under  the  43  G.  4,  c.  46,  the  wii«re«  plmin- 

plaintiff  having  arrested  him  for  more  than  was  due,  without  any  rea-  i^^j^^^Jg* 

sonaUeor  probable  cause.     The  arrest  was  for  91/.;   and  at  the  trial,  the  cannot  have 

cause  was  referred  to  an  arbitrator,  who  awarded  the  plaintiff  a  sum  of  48/.  to  lu^port  ? 

only.    The  claim  was  made  in  respect  of  certain  work  and  labour  performed  disputed  claim, 

i..i>..M  .  ».«  .•  •*!.«  arrests  the  de- 

by  the  plaintiff  as  a  journeyman ;  and  also  for  certain  repanrs  of  hw  dress,  fendant  for  the 
and  of  his  tools,  wbicb  the  plaintiff  contended  that  the  defendant  had  agreed  a^f^dl^nt  will 
to  allow  him  besides  his  wages,     it  appeared  that  the  agreement,  if  made  at  be  entitled  to 
all,  was  made  between  the  plaintiff  and  defendant  only,  no  third  person  being  the^Geo?^^ 
present,  and  no  memorandum  in  writing  being  signed.     The  plaintiff  had  also  ^'  ^' 
given  the  defendant  some  statement  of  his  claim  for  repairs,  but  no  third  per- 
son was  present  on  that  occasion,  to  depose  to  what  passed  between  the  par- 
ties. 

F.  V.  Lee  shewed  cause. — ^The  mere  feet  of  the  arrest  having  been  for  91/., 
while  tihe  sum  recovered  was  only  43/.,  is  not  a  sufficient  reason  for  .the  Couit 

IF  2 
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^047  Courf.  to  grant  this  rule;  the  cases  of  Sherwood  v.  TayUr  (a),  Roper  v.  Shetely  (Jb\ 
RoBiNBON  *"^  Cawthorne  v.  Cawthome  (c),  prove  that  point.  The  case  of  Nicholas  v. 
V.  Hayter  (d),  which  may  be  relied  on  by  the  other  side  differs  materially  from 

the  present.  There  the  plaintiff  was  unable  to  prove  his  demand,  owing  to 
the  absence  of  two  witnesses  whom  he  knew  he  could  not  produca  So  in 
Lewie  v.  Aehton  (e),  the  plaintiff  knew  that  the  only  evidence  he  had,  was  an 
admission  of  a  small  part  of  the  demand.  In  this  there  is  distinct  evidence  of 
the  service  performed,  and  the  mere  fact  of  the  plaintiff  not  being  able  to  prove 
the  remainder  of  his  demand,  which  he  now  distinctly  swears  he  is  entitled  to^ 
is  not  a  ground  for  granting  thi?  application. 

Lumleyt  contra, — Nicholas  v.  Hayter,  and  Tipton  v.  Gardner  (/),  are 
authorities  to  shew  that  a  great  disproportion  between  the  verdict  and  amount 
for  which  the  party  was  arrested,  is  prima  facie  proof  of  want  of  probable 
cause  for  the  arrest.  This  case  is  also  similar  to  Nicholas  v.  Hayter,  and 
Lewis  v.  Ashton  in  another  point,  namely,  that  the  plaintiff  must  have  known 
when  he  arrested  the  defendant,  that  he  could  not  by  any  possibility,  prove 
the  greater  part  of  his  demand,  no  person  having  been  present  at  the  time  he 
alleges  the  agreement,  as  to  the  repairs,  was  made. 

Pattbson,  J. — I  really  am  unable  to  distinguish  this  case  from  that  of 
Lewis  v.  Ashton,  which  is  stronger  than  that  of  Nicholas  v.  Hayter,  as  it 
respects  the  circumstances  of  the  present  case.  In  Nicholas  v.  Hayter  there 
were  witnesses  who  could  have  originally  proved  the  demand,  but  one  had 
died,  and  the  other  had  gone  to  America,  and  it  did  not  appear  when  those 
facts  occurred ;  but  in  Lewis  y.  Ashton  there  was  not  any  person  who  could 
have  been  produced  to  prove  the  demand.  The  Court  there  said,  **  that 
although  they  had  little  or  no  doubt  on  the  several  statements  of  the  affidavits, 
that  the  whole  amount  was  due,  and  that  the  defendant  had  made  a  false 
affidavit,  yet,  as  it  did  not  appear  by  any  of  the  affidavits,  that  the  plaintiff 
had  reasonable  ground  to  expect,  when  she  made  the  arrest,  that  she  could 
prove  herself  entitled  to  recover  to  the  amount  for  which  she  arrested  the 
defendant,  he  was  entitled  to  his  costs,  under  the  Statute."  Now,  in  the 
present  case,  it  is  conceded,  that  the  only  evidence  which  the  plaintiff  could 
ever  have  believed  that  he  could  have  adduced  in  support  of  the  greater  part 
of  his  claim,  was  his  own  testimony  which  was  not  admissible,  as  there  was 
no  witness  present,  when  the  contract  was  entered  into.  Again,  there  were 
certain  accounts  rendered,  and  what  passed  on  that  occasion,  took  place  when 
the  plaintiff  and  defendant  were  together  alone,  and  no  memorandum  what- 
ever in  writing  was  made.  It  was,  therefore,  utterly  impossible  for  the  plaintiff 
to  prove  his  demand,  unless  he  could  himself  be  examined ;  or  unless  he  had 
applied  to  Chancery  for  a  bill  of  discovery,  which  would  have  been  a  danger- 
ous proceeding.  The  plaintiff  knowing  that,  and  being  well  aware  that  the 
cbim  was  disputed,  for  that  might  make  a  difference,  chose,  notwithstanding 


«i" 


(a)  6  Bing.  280 ;    3  M.   &    Payne,  (d)  2  Ad.  &  El.  348;  4  Ncv.  &  Man. 
1.                                                              882. 

(b)  2Dowl.  P.  €.14;  1  Cr.  &  Mec«.  (e)  2  Gale,  80;    1    Mecs.  &  Wels. 
496;3Tyr.  48a                                         493. 

(c)  4Dowl.P.C.  182.  (/)4  Ad.  &  El.  317;    5  Nev.  & 

Man.  424. 
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to  arrest  the  defendant  for  91/.,  when  the  only  amount  he  could  prove,  was  Bml  Qmrt, 
that  for  the  services  rendered.  I  am,  therefore,  glad  of  the  decisions  in  the  hobinson 
cases  of  Lewit  v.  Ashton,  and  NicholaM  v.  Hayter,  for  I  think  that  before  a  *. 

person  deprives  another  of  his  liberty,  he  should  consider  whether  he  has  any 
evidence  to  support  his  claim,  and  if  it  is  clear  that  he  cannot  have  any,  he 
ought  not  to  make  the  arrest.  Here  the  plaintiff  might  have  arrested  the 
defendant  for  43/.,  and  might  have  indorsed  his  writ  for  more.  I  do  not  mean 
indorsed  it  for  bail,  but  as  to  the  sum  on  payment  of  which  and  costs, 
proceedings  were  to  be  stayed  (g).  I  believe  that  might  have  been  done;  but 
whether  it  might  or  not,  he  ought  not  to  nave  made  tlie  arrest  for  more  tlian 
it  was  reasonable  to  believe  he  could  have  adduced  evidence  to  prove, 
although  he  may  have  believed  the  claim  to  be  just.  On  these  authoritieu. 
therefore,  without  deciding  whether  the  plaintiff's  story  or  the  defendant's  be 
true,  I  think  that  the  defendant  is  entitled  to  his  costs  under  the  Statute. 

Rule  absolute. 

(g)  According  to  the  rules  H.  T.      M.  T.  3  VV.  4,  s.  5;  1    Dow  I.  P.  C 
2  W.  4.  II.;    1  IHwl.  P.  C.   198;   &      471. 


Todd  v.  Gompertz. 

^inS  was  a  rule  to  set  aside  a  warrant  of  attorney  for  irregularity.     The      1.  An  tttes- 

defendant,  when  he  gave  the  warrant  of  attorney  was  in  custody  on  ^irSn^of 

mesne  process.     The  warrant  was  given  to  confess  judgment  of  a  term  gene-  attorney  girrn 

rally,  and  judgment  was  entered  up  of  a  particular  day  in  term.     The  war-  \ll^^y'on 

rant  of  attorney  was  attested  in  this  form,  "witness,  Henry  King,  attorney  ^^JJ-JfoJ^®** 

for  the  defendant  at  his  request."     It  was  sworn  in  the  defendant's  affidavit,  ^^mtneHS^ 

that  Mr.  King,  at  the  time  the  warrant  was  signed,  was  attorney  for  the  plain-  H^effotthe 

tiff;  this  was  not  denied  on  the  other  side ;  but  it  was  admitted,  that  Mr.  defendant  at 

King  was  the  plaintiff's  present  attorney,  and  the  warrant  of  attorney  ap-  i«  suffidwit. 

peared  to  have  been  addressed  to  the  same  Mr.  Kina,  ■»  »^ "  *»?*  "?- 

^  cetsary  that  the 

attorney's  de- 

Godscn,  shewed  cause. — The  first  objection  to  this  warrant  of  attorney  is    ^'L"*.*!"?  • 

that  the  attestation  does  not  comply  with  the  rule  of  //.  T.  2  fV.  4,  I.  72  (a),   writing. 

which  requires  that  the  defendant's  attorney  "  shall  subscribe  his  name  as  a      ^  If  the  wU- 

.  "  ness  was  tne 

witness  to  the  due  execution  thereof,  and  declare  himself  to  be  attorney  for  plaintiff's  at- 

the  defendant,  and  state  that  he  subscribes  as  such  attorney."     The  case  of  S™t^^a"\he 

H^aUace  v.  Brockley  (6),  however,  is  sufficient  authority,  if  any  were  requisite,   defendants  at- 

to  shew  that  this  attestation  is  grxxl,  as  it  is  not  necessary  that  the  declara-  aufficwmt."  "° 

tion  required  by  the  rule  should  Ije  in  writing.     It  cannot  be  contended  on     A/^  warrant 
i_  ^j      •         A  1^  of  attorney  CI  i- 

theseamdavits,  alter  such  an  attestation  as  the  present,  thatiMr.  King  was  in  rectingjudg- 

fact,  the  plaintiff's  attorney,  and  therefore,  the  first  objection  falls  to  the  SwdupXof" 

grounti.     A  second  objection  is,  that  the  warrant  of  attorney  is  to  confess   atermgene- 

judginint  of  a  term  generally,  and  it  is  contended,  that  this  is  contrary  to  noiwithslaml- 

ing  the  rule  oi 
H.  T.  4W.4. 

Oi)  1  Oowl.P.C.  192.  Dowl.    P.  C.  695;  nvcrruling  Kirke  y. 

<b)  1   Vill.  Wol.  &  Dav.  382;    5        Darke,  2  Har.  &  Wol.  94. 
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BtiCi^*.      the  third  pleading  rule  of  ^.  T.  4  W.  4  (e),  which  directs  that  all  judgments 

,^^^         shall  be  entered  of  the  particular  day  when  they  are  signed.    That  rule,  how* 

9.  ever,  does  not  affect  the  regularity  of  a  warrant  of  attorney,  and  bo  long  as 

UoHPEan.     Q^^  judgment  has  been  entered  up  of  the  particular  day  when  it  was  signed, 

the  rule  is  properly  complied  with,  and  its  intentions  are  carried  into  effect. 

Alfred  S.  Dawlinff,  eonird.— The  rule  of  H.  T.  2  ^.  4,  has  not  been  com- 
plied with,  as  the  witness  does  not  appear  to  have  declared  himself  to  be  at- 
torney for  the  defendant,  and  to  have  stated  that  he  subscribed  as  such  at- 
torney. It  appears  from  the  affidavits,  that  Mr.  King  was  in  fact  the 
phnniij^g  attorney  when  the  warrant  was  signed ;  and  that  fact  is  not  in- 
compatible with  this  attestation.  That  being  the  case,  the  defendant  clearly 
has  not  had  the  benefit  of  a  legal  adviser,  which  it  was  the  intention  of  the  rule 
of  H.  T,2  W  4,  to  secure  to  him.  On  the  second  point,  it  was  impossible, 
according  to  the  rules  of  the  Court,  to  enter  a  judgment  as  authorised  by  the 
warrant  of  attorney,  namely,  generally  of  the  term.  The  warrant,  therefore, 
fi>r  both  these  reasons,  must  be  set  aside. 

Cur.  adv.  vult. 

Pattbson,  J!,  afterwards  {January  29th,)  gave  judgment. — In  this  case* 
an  objection  was  made  to  the  attestation  of  a  warrant  of  attorney,  which  was 
in  the  form, ''  witness,  Henry  King,  attorney  for  the  defendant  at  his  re* 
quest.'^    It  was  contended  that  this  attestation  was  bad,  because  the  witness^ 
did  not  go  on  and  declare  himself  to  be  the  attorney  for  the  defendant,  and ' 
•tate  that  he  subscribed  as  such  attorney.     There  are  two  cases  WiUon  v. 
Price  (d),  and  Robineon  v.  Brooksbank  («),  both  of  which  were  in  the  Court 
{^Exchequer,  and  in  which  it  was  held,  that  it  was  not  necessary  that  the 
declaration '  should  be  in  writing.      There  was  another  case  of  Fieher  v. 
Nicholas  (/),  where  the  Court  intimated  an  opinion  on  the  point,  but  did' 
not  decide  it.     The  two  first  cases,  however,  have  decided  it,  and  by  thcro^ 
of  course,  I  shall  consider  myself  bound ;  but  it  is  not  necessary  that  I  should ' 
determine  the  point,  on  account  of  another  objection  that  was  made.     There 
was  a  second  objection,  as  to  the  authority  to  enter  up  the  judgment,  as  of  a 
term  generally.   It  was  contended,  that  it  could  not  now  be  entered  generally  of 
the  cerm,  as  by  the  rule  of  Court,  it  must  be  entered  as  of  the  particular  day 
when  the  judgment  was  signed,  and  that  consequently  the  warrant  directed' 
an  irregular  judgment  to  be  signed.    I  think  that  the  utmost  that  can  be 
made  of  that  objection,  is,  that  it  did  not  authorise  the  judgment  being  entered 
up  in  the  vacation ;  here  the  judgment  was  entered  as  of  a  particular  day  in 
term,  and  there  is,  therefore,  nothing  in  that  objection.     There  is,  however, . 
another  very  serious  objection,  which  if  true  in  fact,  is  decisive,  nambly,  that 
this  cognovit  is  attested  by  the  attorney  for  the  plaintiff.     Now,  it  lias  been> 
decided,  in  the  case  of  Huteon  v.  Hutson  {g),  that  that  cannot  be  allowed,, 
but  it  was  urged  on  the  part  of  the  plaintiff,  that  that  fact  is  not  sworn  to. 
It  appears  on  the  affidavit  of  the  plaintiff,  that  Mr.  King  is  now  his  attorney  ; 
it'appears  also,  that  Todd^the  plaintifiO  is  himself  an  attorney,  and  theatten* 

fc)  2  Uowl.  P.  C.  313.'  (/)2    Duwl.  P.  C.  251^    Jl.Cr.  &- 

(d  )  4  Dowl.  P.  C.  213.  Mces.  215. 

((f  X4.Dowl.  P.  C.  395.  (g)  7.  Term  Rep.  7. 
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Aon  of  the  parties  must  have  been  drawn  to  that  circumstanoe.     It  is  also      Aid  Comt. 
9wom  by  the  defendant,  that  Mr.  King  was  the  attorney  for  the  plaintiff        Todd 
when  the  wanant  of  attorney  was  signed.     Now,  the  affidavit  for  the  plaintiff  •• 

does  not  swear  that  he  was  not ;  and  there  is  another  circumstance  to  be'  ob- 
served, namely,  that  the  warrant  of  attorney  is  addressed  to  Mr.  Kingf  himself, 
ft  is  not  usual  to  address  it  to  the  attorney  for  the  defendant ;  generally,  it  is 
addressed  lo  some  person  named  on  the  part  of  the  plaintiff,  though  that  is 
not  necessarily  so.  Under  these  circumstances,  I  think  this  case  is  within 
the  i»indple  of  the  case  of  Hut9ot^  ▼.  HuUan,  and  I  shall  set  aside  the  war- 
rant of  attorney  on  that  ground  alone.  I  do  not  set  it  aside  on  the  other 
ground ;  there  are  the  two  decisions  in  the  Court  of  Exchequer  on  the  point, 
and  of  coume  I  should  feel  bound  by  those  decisions.  I  understand  that  this 
ibrm  of  attestation  is  that  commonly  in  use,  and  I  should  not  have  set  aside 
the  wanant  of  attorney  on  that  ground.  It  appears,  however,  clearly  on  these 
affidavits^  that  Mr.  Ktng  was  the  attorney  for  the  plaintiff,  and  on  that  ground 
the  warrant  of  attorney  must  be  set  aside. 

Rule  absolute. 


Brook  v.  Fincu: 

^HIS  was  an  action  of  trespass,  to  which  the  defendant  pleaded  a  plea  of  the  plaintiff 
payment  of  a  sum  of  money  into  Court,  and  that  the  plaintiff  had  not  f^JlJ^^ou* 
sustained  damages  beyond  that  sum.     The  plaintiff  replied,  that  he  had  sus-  adding  the  «»- 
tbined  damages  to  a  greater  amount,  and  concluded  the  replication, ''  and  this  t]ie  Am  prim 
h<*  prays  may  be  enquired  of  by  the  country,  &c.'*     No  eimiliter  was  added,  '*«o^  ^^  th« 
and  in  that  form  the  issue  was  delivered.     The  issue  was  not  objected  to  by  added  :—7/e/(/, 
the  defendant,  and  the  cause  went  down  for  trial  at  the  Cambridge  Assizes,  f^^t'jh'J^^^ 
above  two  years  back,  when  a  verdict  was  found  for  the  plaintiff.     The  Niei  no  ground  for 
Priue  record  had  the  simililer  added,  but  no  objection  was  made  to  it  on  the  j^^J^meot  ^ 
trial.    The  following  term,  a  motion  was  made  in  this  Court  for  a  new  trial, 
on  the  ground  of  the  defect  in  the  issue  from  the  want  of  the  eimiliter ^  before 
lAttledale^  J.,  who,  after  taking  some  time  to  consider  the  case,  gave  his  judg- 
ment at  chambers,  and  discharged  the  rule.     The  order  of  a  judge  was  then 
obtained  to  stay  the  proceedings,  in  order  that  application  might  be  made  to 
the  Court  for  a  rule  in  arrest  of  judgment.     A  rule  iviei  for  that  purpose' 
having  been  obtained : 

Kelly,  shewed  cause. — The  chief  case  that  will  oe  relied  on,  where  an 
omission  similar  to  the  present  was  held  fatal  afler  verdict,  is  that  of  Cooper 
V.  Spencer  {a) ;  but  there  the  parties  went  to  trial  without  any  issue  at  all 
l)eing  joined,  and  the  case  is  therefore  distinguishable.  That  case  is  also' 
substantially  overruled.  In  Sayer  v.  Pocock  (b),  it  was  held,  that  the  omission 
of  the  eimiliter  might  be  amended  after  verdict,  the  "  &c.,"  having  been  at  the 
end  of  the  replication.  In  Griffith  v.  Crock/ord  (c),  the  wa;it  of  a  eimiliter 
was  made  a  ground  for  setting  aside  the  verdict,  but  not  for  arresting  the 

(a)  1  Str.  641 ;  8  Mod.  376.  {c)  6  Moore,  51 ;  3  Brod.  &  Biiig.  1. 

(*>  Cowp.  407. 
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judgment.  Cooke  v.  Burke  (d)^  is  a  much  stronger  case  than  the  present,  for 
there  a  traverse  was  omitted  by  the  plaintiff;  the  defendant,  howeTer,  added  a 
eimiiiler,  and  after  trial,  the  Court  refused  to  arrest  the  judgment,  but  allowed 
•  an  amendment  to  be  made,  by  adding  the  traverse.  In  Reeder  t.  Bloom  {e) 
also,  the  Court  allowed  a  eimiliter  to  be  added  after  verdict.  In  Clarke  v. 
NichoUon  (/),  the  objection  of  the  want  of  eimiliter  was  made  at  Niei 
Priue,  and  was  overruled ;  and  in  Stockdale  v.  Chapman  (g),  it  was  expressly 
held,  that  this  objection  could  not  be  taken  after  verdict.  Swaine  v.  Lewis 
(A),  is  to  the  same  effect.  This  omission  is  therefore  amendable,  and  is  not 
a  ground  for  arresting  the  judgment.  Another  objection  to  this  rule  is,  that 
the  defendant  ought  to  have  returned  the  issue,  when  he  observed  that  it  was 
irregularly  made  up  without  the  eimiliter.  Doe  v.  CottereU  (t),  and  the  cases 
cited  in  the  note  of  the  report,  are  authorities  on  that  point. — [Coleridge,  J. — 
I  do  not  see  that  there  is  any  defect  in  any  record  on  which  judgment  can  be 
arrested.  Since  the  late  rule,  the  only  record  that  is  before  the  Court,  is  the 
iVm  Prive  record,  which  is  correct.  The  objection,  therefore,  only  appears  on 
affidavit].— Certainly ;  the  fifteenth  pleading  rule  of  ^.  T.4W.4  (j  ),  direcU, 
"  that  the  entry  of  the  proceedings  on  the  record  for  trial,  or  on  the  judgment 
roll,  (according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be 
in  fact,  the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
upon  record."  This  omission,  therefore,  not  appearing  on  any  record,  cannot 
be  a  ground  for  arresting  the  verdict. 


Bglee,  contrd. — ^In  Griffith  v.  Croekford,  the  want  of  a  similiter  was  made 
a  ground  for  setting  aside  a  verdict.  Sayer  v.  Pocock  is  not  authority  against 
this  rule,  as  there  it  was  the  omission  of  the  clerk  of  the  Court.  No  case  can  be 
cited  where  it  has  been  held  that  the  similiter  can  be  supplied  if  it  has  been 
wanting ;  and  there  are  several  cases  where  the  omission  of  it  has  been  held  to  be 
fatal. — In  HdHs  v.  Buckingham  (A),  it  was  held,  that  a  defendant  might  sign 
judgment  of  non  pros,  on  account  of  the  plaintiff  not  having  delivered  a  simi- 
liter.  In  Gilmore  v.  Melton  (/),  a  rule  f^»r  judgment  as  in  case  of  nonsuit  was 
discharged,  because  the  defendant  had  not  added  a  similiter,  Martin  v. 
Martin  (m),  is  a  similar  decision ;  there  the  similiter  ought  to  have  been  added 
by  the  plaintiff.  This  question  is  no  way  affected  by  the  fifteenth  pleading 
rule  of  H.  T,  A  ^  4,  as  to  entering  the  proceedings  on  the  record.  Previous 
to  that  rule  there  were  entries  made  on  various  rolls  in  this  Court,  as  the 
warrant  of  attorney  roll,  the  process  roll,  the  imparlance  roll,  the  plea  roll,  &c. ; 
now  by  the  rule,  all  these  rolls  are  abolished,  except  the  plea  roll.  The  words 
in  the  rule,  "  entry  of  the  proceedings  on  the  record  for  trial,"  cannot  mean 
entry  on  the  Nisi  Prius  record,  for  it  would  in  that  case  have  been  called  the 
Nisi  Prius  record.  It  must  mean  entry  on  the  plea  roll,  of  which  the  Nisi 
Prius  record  is  a  transcript,  Gilb,  C.  P.  Prac.  145.  The  plea  roll  is  now  in 
contemplation  of  law  before  the  Coiu-t,  but  the  Nisi  Prius  record  is  in  the  cus- 
tody of  the  parties.     The  issue  that  has  been  delivered,  must  be  taken  to 


(lO  ^  Taunt.  164. 

(e)  2  Bing.  364;  9  Moore,  741. 

(/)6Car.&P.712. 

(^)4  Add.  &  El.  419;  see  alfto 
P^hian  V.  Jenkin,  1  Har.  &  Wol.  468; 
3  AH.  &  El.  741 ;  5  Nev.  &  Man.  14. 

(A)  3  Dowl.   P.  C.   700 ;  see    also, 


ff^right  q.  t.  v.  Horton,  2  Chit.  25 ;  I 
Stark.  400;  Holt,  458. 

(f )  1  CJiit.  277. 

(/)  2DowLP.  C.320. 

(k)  3  Dowl.  &  RyL  I. 

(/)  2  Dowl.  P.  C.  632. 

(m)  2  Bing.  N.  C.  240. 
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be  a  tniucript  of  the  plea  roll,  which  it  is  the  duty  of  the  plaintiff  to  make  up. 
That  roily  therefore,  must  be  erroneous,  and  the  Court  can,  in  consequence* 
arrest  the  judgment  In  Warthingtan  y.  Wigley  (n),  the  Court  granted  a 
new  trial  for  a  smaller  omission  than  the  present  in  the  issue  there  de- 
lifered,  the  roll  being  correct.  In  Siboni  ?.  Kirkman  (o),  the  omissbn  of  a 
nmiliUr  was  allowed  to  be  amended  aAer  error  brought ;  but  it  was  in 
that  case  allowed,  on  the  ground  that  it  was  the  omission  of  the  clerk,  which 
it  clearly  is  not  in  (he  present  case.  In  Crow  v.  Edwards  (p),  an  error  was 
held  not  to  be  waived,  by  the  parties  consenting  to  go  down  to  trial. 

GoLERiDGB,  J. — ^This  case  has  been  argued  with  great  learning,  and  some 
abstruse  points  of  law  have  been  introduced  into  it ;  but  it  is  a  short  and  clear 
point,  and  I  think  that  the  rule  must  be  discharged.  The  motion  is  in  arrest 
of  judgment,  I  must,  therefore,  see  that  on  some  record  there  is  a  defect  ap- 
parent on  the  face  of  it.  Now,  it  appears  that  there  was  a  plea  of  payment  of 
a  sum  of  money  into  Court,  and  that  the  plaintiff  had  not  sustained  damages  to 
a  greater  amount.  The  plaintiff  replied,  that  he  had  sustained  damages  to  a 
greater  amount,  concluding  his  replication  to  the  country,  and  with  the 
"  kc^  at  the  end,  but  without  adding  the  similiUr.  That  was  the  state 
of  the  pleadings  on  paper,  and  the  issue  was  delivered  in  that  form ;  and  so 
for  any  thing  that  I  know,  they  may  still  remain.  The  M'lt  /Vtut  record  was 
expanded  to  a  regular  nmtliter.  Now,  the  view  which  I  was  at  first  inclined  to 
take  was,  that  by  the  fifteenth  rule  of  ^.  T  4  W.  4»  there  was  now  no  record 
before  the  Court,  except  the  Nisi  Priu9  record.  The  reason  why  that  was 
my  opinion,  is  the  language  of  the  rule,  which  says  *'  that  the  entry  of  the 
proceedings  on  the  record  for  trial,  or  on  the  judgment  roll,  (according  to  the 
nature  of  the  case),  shaU  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry 
of  the  proceedings  in  the  cause,  or  of  any  part  thereof  upon  record ;"'  that  is, 
not  only  shall  be  in  fact,  but  shall  be  taken  to  be  in  contemplation  of  law ;  and 
the  words  **  proceedings  on  the  record  for  trid,  or  on  the  judgment  roll,  ac- 
cording to  the  nature  of  the  case,**  contemplate  either  an  issue  in  fact,  or  else 
an  issue  in  law,  when  it  is  called  a  judgment  roll.  Therefore,  I  at  first  thought, 
that  there  was  no  record,  except  the  Niei  Priue  record ;  but  I  am  not  clear 
on  the  point.  If  I  am  right  in  that  opinion,  then,  as  is  admitted  by  Mr.  Bylee 
cadii  queeUo;  but  if  not,  it  is  said  that  I  must  look  to  the  plea  roll,  which  in 
contemplation  of  law  is  before  the  Court  That  roll  is  to  be  made  up  by  the 
phuntifi^  and  from  the  paper  books ;  and  in  them  I  find  the  '<  &c."  Now,  why 
am  I  to  say,  that  the  plaintiff  will  not,  in  making  up  the  plea  roll,  do  that  which 
by  law  he  has  a  right  to  do,  namely,  add  the  similiter/  Therefore,  quacvnque 
rta,  1  cannot  see  that  there  is  a  defective  record,  and  this  rule  must  conse- 
quently be  discharged. 

Rule  discharged. 

(ii)  5  Dowl.  P.  C.  209.  (n)  Hobart,  5. 

(•)  6  Dowl.  P.  C.  98. 


74  TERM  REPORTS  in  tub  QUEEN'S  BENCH: 

B^Cmrt.  Robinson  v.  Roland. 

1.  The  de-      nPHIS  wiss  an  action  of  debt,  on  an  attorney's  bill,  to  which  the  defendant' 
fence  to  an  pleaded  nunouom  indebitatua.    At  the  trial,  before  the  undei^sheriffof 

action  on  an  *  ■  ,  i  ■•  .        •« 

attornejr's  bill,  Su$9eM^  the  pkintiff  was  required  to  prore  deuverj  of  a  signed  bill,  one  month 

bmVu^^t  before  action  brought ;  but  it  was  answered  that  it  was  necessary  that  that 

^'^^^h'tf  f^°^  should  have  been  pleaded  specially.     The  under-sheriff  however,  decided  that 

the  action  was  the  plaintiff  must  proye  it.  The  plaintiff  was  then  required  to  prove  the  time 

mMiTbeT^  of  the  commencement  of  the  action,  but  it  was  answered,  that  that  sufficiently 

cialif  pleaded,  aqppeared  by  the  writ  of  trial.     The  under-sheriff  decided  this  point  also  in 

tal  in  a  wrft^of  ^^'^^^^^  o^  the  defendant,  and  the  plaintiff  was  then  nonsuited.    A  nde  nin' 

trial  of  the  day  having  been  obtained  to  set  aside  the  nonsuit  for  the  misdirection. 

when  the  dt- 

fondant  was  • 

ii  iu&^den?^*  Wordsworth  shewed  cause.^^The  case  dtMorpan  v.  Ruddock  (a),  is  an  autho- 

eridence  of  the  rity  to  shew  that  it  is  unnecessary  that  the  defence  of  a  signed  bill  not  having 
wJU^  ^^^  ^'^^  delivered,  should  be  specially  pleaded.  That  case  was  an  action  by  an  apo- 
thecary, and  it  was  there  decided  that  it  was  not  necessary  to  plead  specially 
as  a  defence,  that  the  plaintiff  had  not  obtained  his  certificate,  as  required  by 
the  Statute  56  (r.  3,  c.  194,  s.  21.  In  the  same  way  it  is  submitted,  that  it  is 
unnecessary  for  this  defendant  to  plead  specially  the  non-delivery  of  a  signed 
bill  one  month  before  action  brought,  as  required  by  the  Statute  2  G.  2,  c.  23, 
s.  23.  If  then,  it  was  necessary  for  this  plaintiff  to  have  proved  the  delivery 
of  the  signed  bill,  it  was  requisite  that  he  should  prove  when  the  action  com- 
menced. That  fact  does  not  appear  on  the  writ  of  trial,  the  form  of  which  is, 
"  whereas,  A,  B.,  in  our  Court,  &c.,  on  the  —  day  of  —  last,  impleaded 
C  D,  in  an  action,  &c.*'  It  may,  therefore,  have  been  quite  possible,  that  the 
writ  issued  on  some  earlier  day. 

Hvmprmf,  contrd. — ^Under  the  pleading  rules  of  H,  T.,  4  FF.  4  (^),  it  is  ne- 
cessary that  this  defence  should  be  specially  pleaded.  That  point  has  been' 
expressly  so  decided  in  Lane  v.  Glenny  (c).  On  the  other  point  also,  it  is  sub- 
mitted, that  the  writ  of  trial  is  sufficient  proof  of  the  day  when  the  action  was 
commenced. 

Patteson,  J. — This  case  is  perfectly  distinguishable  from  that  of  Morgan 
V.  Ruddock,  My  decision  in  that  case  proceeded  on  the  peculiar  language  of 
the  Apothecary's  Act  It  seemed  to  me^  that  the  necessity  of  proof  by  the 
plaintiff,  in  such  a  case,  was  imposed  on  the  plaintiff  by  way  of  penalty,  and 
therefore^  that  no  omission  on  the  part  of  the  defendant  to  plead  the  Statute, 
would  relieve  the  plaintiff  from  that  proof  In  my  opinion,  if  the  ddendant  had 
sufiered  judgment  by  default,  the  plaintiff  would  have  been  equally  boiuid  to* 

(fl)  1  Har.  &  Wol.  505;  4  Dowl.  P.  1  Hodges,   196;  4  Dowl.  P.  C.  112;  2 

C.  311 ;  see  also  Shearwood  v.  Hay ;  2  Scott,    178  ;     Potts    r.     Sparrow,    1 

Har.&  Wol.  249;  5Ad.&  £1.383;  and  Hodges,  135;    1  Bing.  N.  C.   594;   1 

fFiUU  V.  Langridge,  2  Har.  &  Wol.  Scott,  578 ;  3  Dowl.  P.  C.  630  ;  Barnett 

250;  5  Ad.  &  EI.  383.  v.  Glossop,   1  Hodges.  94;   3  Dowl.  P 

lb)  2  Dowl.  P.  €.  322,  &c.  i\  625;  Johmon  v.  Dodgsony  2  Mees. 

'c)  Will.  Wol.  &  Dav.  479;  2  Nov.  &  Wel8.653;  and  Carpenter  v.Briggs, 

&  Per.  258  ;  see  also  Moore  v.  Dent^  post, 
referred    to    in    Becke  v.  Jiloruuunt, 
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g\re  it,  on  the  execution  of  the  writ  of  enquiry.  The  lan^uai^e  of  the  Attor* 
nej^s  Act  is  totally  dilferent.  The  words  are,  that  no  attorney  '*  shall  oommencey 
or  maintain  any  action,''  leaving  it  quite  open  as  to  the  method  whereby  advan- 
tage may  be  taken  of  the  objection.  J  am  aware  that  my  opinion  on  the  Apothe- 
cary's Act,  is  diflerent  from  that  entertained  by  other  judges ;  that  opinion,  how- 
ever, will  not  apply  to  the  Attorney's  Act.  I  think  that  the  defence  here  Rough t 
to  be  set  up^  ought  to  have  been  plcadied,  and  was  not  available,  under  the  plea 
ijf  nw^q^am  indebitatus  (d).  Then,  as  to  the  objection  that  sufficient  proof  of 
the  commenoement  of  tlie  action  was  not  furnished  by  the  recital  in  the  writ 
of  trial,  I  think  that  the  word  *'  impleaded,"  means  that  the  action  was  com* 
meoced  on  the  day  on  which  the  defendant  was  stated  to  have  been  im- 
pleaded («).    This  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 

(d)  See  Hare  v.  Adorns,  pott^  77-  inserted  is  required  to  be  the  day  of  the 

By  the  form  given  in  the  rule  H.T.      date  of  the  writ  of  suniio vas. 


(e)l 
4W.45 


2Dowl.  P.  C.  330^  the  day  to  be 


Bland  v.  Delano. 

^  SHERIFF  having  made  a  seizure  of  goods  under  a  Ji./a.,  had  an  action  I.  Where  the 

commenced  against  him  in  the  Exchequer,  by  Bland,     Afterwards,  gutuy  Jf^o**° 

he  applied  to  this  Court  for  a  rule  under  the  Interpleader's  Act,  1  &  2  ^.4,  miMonduct  the 

0.  58,  8.  6,  and  an  issue  was  directed  to  be  tried  between  the  claimant  Biand,  STakiidm  mj 

and  Delano,  the  execution  creditor.     The  sheriff  was  directed  by  the  rule  lo  ?***  *^*uii    *" 

sell  the  goods,  and  pay  the  proceeds  into  Court,  which  he  did,  after  first  de-  rule^or  ofThe 

ducting  the  ezpences  of  sale.    As  an  action  had  been  commenced  against  the  j![ie\tou'hi 

sherifi^  he  was  not  discharged  on  that  rule.     The  issue  was  tried,  and  a  ver-  ▼«^'dict  hu 

diet  found  for  the  ckimant  Bland    A  rule  having  been  obtained  on  the  part  favwlT^" 

of  the  claimant,  to  shew  cause  why  the  proceeds  of  the  sale  should  not  be  ^!^^^  ^°  ^^® 

paid  to  him,  and  why  the  execution  creditor  or  the  sheriff  should  not  pay  the  '  2.  The'goods 

costs  of  the  issue,  of  the  interpleader  rule,  and  of  the  application.  JjjJ"^  ^^ 

sherii^  by  order' 

Kennedy,  for  the  sheriff.— As  there  has  been  no  fault  on  the  part  of  the  ^  uTe^ntSL 

8heri£^  the  Court  will  not  compel  him  to  pay  the  costs  in  question.  As  to  the  V^^*^^,  ntle, 

proceeds  of  the  sale,  which  have  been  paid  into  Court,  no  objection  is  made  no*  e^uS^tJ 

to  the  claimant  having  them.  the  whole  pro- 
ceeds of  the  . 
tale,  but  the 

Humfrey,  for  the  claimant.— The  claimant  is  entitled  to  the  costs  in  ques-  S^^t^*^ 

tton,  first  against  the  execution  editor  who  has  had  a  verdict  against  him  on  ^7  the  sheriff, 
the  issue,  and  secondly,  in  case  of  his  default,  against  the  sheriff,  who  has  not 
been  discharged.  There  haa  been  a  wrongful  seizure  of  goods  by  the  sheriff, 
2fld  he  has  also  improperly  brought  the  claimant  before  the  Court ;  the  sheriff 
therefore  ought  to  be  answerable  for  these  costs,  as  the  execution  creditor  may 
be  an  insolvent.  The  claimant  also  is  entitled  to  the  whole  proceeds  of  the  sale  of 
the  goods,  without  deducting  theexpences  of  sale.  That  is  the  amount  of  da- 
Biages  which  he  would  recover  in  an  action  for  the  wrongful  seizure.  The  general 
rale  is,  that  the  successful  party  in  the  issue  on  an  interpleader  rule,  should 


re 
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B^Cawt.      be  put  in  the  same  Bituation  he  would  have  been  in,  had  the  interpleader  rule 
Bland        »<>'  ^"  granted. 


V, 
DSLANO. 


C  C  Jan0$,  for  the  execution  creditor. 


PATTB90N,  J. — I  think  that  it  would  be  improper  to  make  the  sheriff  pay 
costs,  except  in  a  case  where  he  has  been  guilty  of  misconduct.  In  this  case 
the  sheriff  was  not  discharged  when  the  issue  was  directed,  as  an  action  had 
been  commenced  against  him  in  the  Exchequer,  he  therefore  remains  still  in 
the  same  situation  that  he  was  then  in.  Now  at  that  time,  he  W98  not  enti- 
tled to  be  paid  any  costs,  nor  was  he  liable  to  pay  any,  unless  he  had  been 
guilty  of  misconduct.  I  think  that  there  has  been  no  misconduct  on  his 
part,  and  therefore  this  claimant  is  entitled  to  the  costs  in  question  against 
the  execution  creditor  only,  who  has  been  unsuccessful  on  the  issue.  I  can 
give  no  directions  as  to  the  action  in  the  Exchequer,  As  to  the  proceeds  of 
the  sale,  the  claimant  can  only  have  the  proceeds,  less  the  expences,  the  sale 
having  been  made,  and  the  proceeds  paid  into  Court  for  the  .benefit  of  all  the 
parties  (a). 

Rule  absolute  accordingly. 

(<r)  See  ^rmiiage  v.  Foster,  1  Har.  k  Wol  208;  Ford  x.  Ditty,  5  B.  &  Ad.  885. 


Willer's  Bail. 


In  dl  cases 

where  %  d^ 
fencUmt  adopts 
the  form  of 
affldarit  of 
justification 
of  bail,  given 
by  the  rule  of 
t.  T.  J  W.  4, 
he  must  follow 
that  form 
strictly. 


^HIS  was  a  case  of  country  bail ;  notice  of  bail  having  been  put  in  had 
been  given,  and  subsequently  notice  of  justification  was  given.  The 
affidavit  of  justification  stated,  that  each  bail  was  **  possessed  of  property  to 
the  amount  of  80/.,  over  and  above,  &c.,  and  that  the  deponents  property  con- 
sists of  household  furniture  in  his  house  at,  &c.,"  but  it  omitted  to  state  the 
value  of  the  furniture. 

Butt  opposed  the  bail. — This  affidavit  purports  to  be  an  affidavit  made 
under  the  3d  rule  of  T.  7!  1  W.A  (a),  but  it  does  not  comply  with  the  form 
given  by  that  rule,  as  the  value  of  the  furniture  is  not  stated.  It  is  neces- 
sary that  should  be,  although  only  one  kind  of  property  is  mentioned.  Cooper  e 
Bail  (b),  is  an  authority  to  shew  that  this  affidavit  is  insufficient.  The  de- 
fendant by  adopting  this  form  has  elected  to  proceed  under  the  new  rule  of  T. 
T.  1  fV,  4,  and  cannot  now  contend  that  this  affidavit  is  sufficient,  according 
to  the  old  practice,  PeneofCe  Bail  (c). — [Patteson,  J. — In  that  case  the  de- 
fendant was  evidently  proceeding  under  the  new  rule,  but  in  this  case  it  is  not 
BO  evident.] 


(a)  1  Dowl.  P.  C.  103. 
\    (b)  3  Dowl.  P.  C.  692. 

(c)  1  Har.  &  Wol.  663 ;  4  Dowl.  P. 
C  627;  see  also  Tripp's  Bail,  Will. 
Wol.    &    Dav.    387;     Carters   Bail, 


Will.  Wol.  &  Dav.  187;  5  Dowl.  P.  C. 
577;  Miller's  Bail,  1  Mur  h  Hiiri,70- 
5  Dowl.  P.  C.  602;  and  Brown  ■  Bail,  2 
Har.  &  Wol.  291 ;  5  Dowl.  P.  C.  220. 
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Cooper^  eonlrd, — The  only  efllect  of  the  mistake  in  this  aflidafit  will  bo,  that  Baa  Omit, 
the  deiendant  cannot  have  the  costs  if  the  bail  justify.  This  affidavit  is  good  wiTlmi's 
according  to  the  old  practice,  and  the  bail  may  therefore  justify.  Baiu 

Patteson,  J. — ^In  this  case  the  bail  has  not  made  the  affidavit  according  to 
th<ioid  practice,  by  which  no  description  of  the  property  was  required,  but  has 
chosen  to  adopt  the  form  given  in  the  new  rule.  That  having  been  done,  it  is 
desirable  that  there  should  no  such  an  absurdity  as  that  an  affidavit  of  justifica- 
tion in  one  case  should  be  in  one  form,  and  in  another  case  in  a  diflerent  form. 
It  will  be  far  better  to  lay  down  the  rule  broadly  and  plainly,  that  in  all  cases 
where  the  affidavit  attempts  to  describe  the  property,  it  must  be  according  to 
the  form  given  by  the  new  rule.  The  defendant  having  adopted  the  form,  but 
not  correctly,  may,  however,  have  time  to  amend  his  affidavit,  on  payment  of 
t»sts. 

Rule  accordingly. 

On  a  subsequent  day,  the  amendment  having  been  made,  the  bail  justified. 


Hare  v.  Adams. 

npHlS  was  an  action  by  an  attorney  for  business  done.    The  declaration  was      l.  A  charge 

in  debt,  and  contained  the  three  common  counts  for  work  and  labour,  f//butSieiii*'' 

for  money  paid,  ai.d  for  an  account  stated.     The  particulars  of  demand  stated  done  before 

charges  for  attending  before  the  Commissioners  in  Bankruptcy,  opposing  afial  kerie^  hi° 

issued  airainst  the  defendant,  going  round  to  the  creditors  to  obtain  their  sig-  B^nkniptcf, 

natures  to  the  certificate,  attending  the  registrar  to  the  commissioners,  getting  a  signed  bill 

the  certificate  inserted  in  the  Gazette,  and  for  payment  of  fees,  &c.   They  did  f^^  ^^^^ 

not  state  that  the  plaintifi*  intended  to  rely  on  each  and  every  count  in  the  action  brougbc. 

deckration.  The  defendant  pleaded  to  the  whole  declaration  that  he  never  was  in-  that  the^tction 

debted;  and  further,  to  the  first  two  counts,  that  the  "  action,  as  to  the  sums  of  ^**  brought  to 

money  in  those  counts  mentioned,  was  commenced,  and  is  prosecuted  by  the  Uw  and  in 

plaintiff  against  the  defendant,  to  recover  from  the  defendant  the  amount  of  ^l^^  ^ 

certain  foes,  charges,  and  disbursements  at  law  and  in  equity,  by  him  then  was  todeltrpr- 

clairoed  and  demanded  to  be  due  to  him  from  the  defendant,  for  the  work  of  lathough^t^' 

the  pbintiff  by  him  done  as  the  attorney  and  solicitor  of  and  for  the  defendant  do««  not  ai>- 

at  kw  and  in  equity,  to  wit,  in  the  Court  of  Bankruptcy,  and  that  the  plain-  {t^m  clalnred'^ 

tifif^  according  to  the  Statute  in  such  case  made  and  provided,  ought  to  have  ^**  ^don^^at* 

duly  delivered  a  bill  of  such  fees,  charges,  and  disbursements,  for  and  in  res-  law,  or  in 

pect  of  the  said  work,  subscribed  with  the  proper  hand  of  the  plaintiff,  one  ^s.*^<|nie  plot 

month  before  the  commencement  of  the  said  action ;  and  the  defendant  further  being  proved, 

%aith,  that  the  plaintiff  commenced  this  action  against  the  defendant  for  the  cannot  reooTer 

recovery  of  such  fees,  charges,  and  disbursements,  before  the  expiration  of  one  ®°  *  cmmt  for 

month  after  the  delivery  of  any  bill  of  such  fees,  charges,  and  disbursements,  to  atated,  on  proof 

or  for  the  defendant,  (he,  the  plaintiff,  being  the  party  to  be  charged  there-  of  Se^oSlt*" 

with),  subscribed  by  the  proper  hand  of  the  defendant,  as  by  the  said  Statute  claimed. 

%as  and  is  required,  contrary  to  the  form  in  the  Statute  in  such  case  made  and  «  caae°^par^ 

ticulara  of  de- 
mand ahould 
atate  that  the  plaintiir  intendt  to  rely  on  each  and  every  count  in  the  declaration. 
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provided ;  and  this  the  defendant  is  ready  to  verify,  Ac."  (a).  Replication  de 
injuria.  At  (he  trial,  before  Mr.  Serjeant  Arabin,  in  the  Sheriff's  Court  in 
London,  the  pUuntiflf  fkiled  in  proving  the  delivery  of  a  signed  bill  before 
action  brought,  as  required  by  the  Statute  2  G,  2,  c.  23,  s.  23.  It  was 
then  contended,  that  it  was  unnecessary  to  deliver  a  signed  bill,  as  the  bill 
was  for  business  done  before  the  Commissioners  of  the  Court  of  Bankruptcy 
in  opposing  a  fiat,  and  by  going  round  to  the  creditors  of  the  bankrupt 
to  get  their  ngnatures  to  the  certificate,  which  were  not  taxable  items. 
Some  evidence  was  then  given  of  an  admission  by  the  defendant  of  the 
amount  due,  and  it  was  contended,  that  on  this  evidence  the  plaintiff  was  enti- 
tled to  recover  on  the  count  for  an  account  stated.  Mr.  Serjeant  Arabin  how- 
ever nonsuited  the  plaintiff,  giving  him  leave  to  move.  A  rule  having  been 
obtained  to  shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff  for  20/. ;  or  why  a  verdict  should  not  be  entered  for 
the  plaintiff  as  to  the  first  plea,  and  why  judgment  non  obtlante  veredicto 
should  not  be  entered  for  the  plain  tiff  as  to  the  second  plea;  or  why  a  new 
trial  should  not  be  had. 

Erie  and  Walesby  shewed  cause. — The  nonsuit  in  this  case  was  right. 
The  plaintiff  having  failed  on  the  counts  which  specially  related  to  the  busi- 
ne<is  for  which  the  action  was  brought,  and  to  which  there  was  a  special  de- 
fence pleaded,  cannot  be  allowed  to  fall  back  on  the  count  for  an  account  stated. 
That  was  decided  in  the  case  of  Eieke  v.  Nok§M  (6).  The  plaintiff  is,  noore- 
over,  bound  by  his  bill  of  paKiculars,  and  cannot  therefore  recover  on  the 
count  for  an  account  stated,  as  it  was  according  to  them  that  the  defendant 
framed  his  pleas.  Next,  as  to  whether  this  is  a  taxable  item.  The  cases  of 
CollinM  V.  NiehoU&n  (e),  and  Fordv,  fVebb{d),tihew,  that  a  bill  for  obtaining  a 
certificate  in  bankruptcy  is  a  taxable  iteiA.  In  Smith  v.  Wattleworth  (e),  the 
objectk>n  was  made,  that  a  bill  for  business  done  in  the  Insolvent  Court,  need 
not  be  delivered  a  month  before  the  action  brought,  as  that  Court  was  consti- 
tuted under  an  Act  of  Parliament,  passed  since  the  Statute  2  G.  2,  c.  23,  cre- 
ating a  tribunal  of  limited  and  temporary  jurisdiction ;  but  theCourt  ovemiled 
the  objection.  So  here,  the  objection  cannot  be  made  that  the  Court  of  Review 
has  been  created  since  the  Statute  2  G,  2,  c.  28.  The  cases  of  WiUm  v. 
GftUeridfie  (/)•  and  Winter  v.  Payne  (y),  decide,  that  one  taxable  item  draws 
all  the  other  items  along  with  it.  Burton  v.  CKaUerton  (A),  cannot  be  cited 
to  shew  that  this  is  not  a  taxable  item,  as  that  was  on  a  charge  for  preparing 
an  affidavit  of  a  petitioning  creditor's  debt,  the  affidavit  never  having  been 
afterwards  made  use  of. 

Maneel,  contrtL — On  the  point  whether  the  plaintiff  was  bound  to  deliver  a 
signed  bill  before  action  brought,  it  was  for  the  defendant  to  shew  on  the  plea 
here  pleaded,  that  every  item  of  the  sum  demanded  was  for  business  done  either 

(a)  See  Robinson  t.  Roland,  ante,  (c)  4  B.  &  C.  364 ;  6  Dowl.  &  Ryl. 
74;  610;  IC.  &  Payne,  615. 

(b)  1  Mood.  &  Rob.  350 ;  4  M.  &  (/)  3  B.  &  C.  157 ;  4  Dowl.  & 
Scott,  585.  Ryl.  736. 

(c)  2  Taunt.  321.  (ff)  6  T.  R.  645. 

(d)  3  Brod.  &  Bing.  241 ;  7  Moore,  (A)  3  B.  &  Aid.  486;  i2£tark.  522. 
M 
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«f  law  or  in  equity,  and  having  failed  to  do  so,  the  plaintiff  is  entitled  to  a      Bail  O.urt 
▼erdiet.     Many  of  the  items  in  this  bill  were  for  business  which  was  not  in         i}^^^ 
any  Court,  as,  for  instance,  opposing  the  fiat  before  the  Commissioners,  and  «• 

going  round  to  the  creditors.  The  only  way  in  which  it  can  be  at  all  argued 
that  thej  are  taxable,  is  that  they  are  for  the  business  done  in  the  Court  of 
Review ;  but  that  Court  not  having  been  established  at  the  time  of  the  pass- 
ing of  the  2  G.  2,  c.  23,  cannot  come  within  the  words  of  the  first  section, 
which  is  referred  to  in  the  23d,  as  a  court "  wherein  attomies  have  been  accus- 
tomably  admitted  and  sworn."  On  the  other  point,  in  the  case  of  Eicke  v. 
\okes,  the  admission  of  the  debt  was  a  compulsory  and  not  a  voluntary  act, 
which  entirely  distinguishes  that  case.  The  plaintiff  may,  therefore,  recover 
00  the  count  for  an  account  stated,  there  having  been  admissbn  of  the  debt. 
The  plaintiff  is  not  so  bound  down  by  his  particulars  of  demand,  as  to  prevent 
him  recovering  on  that  count 

Pattbson,  J. — ^I  think  that  the  objection  on  the  particulars  is  alone  suffi- 
cient to  discharge  this  rule,  as  they  do  not  state  that  the  plaintiff  intends  to 
rely  on  each  and  every  count  in  the  declaration,  which  he  is  bound  to  do.  But 
also  OQ  the  broader  ground,  unless  there  is  an  absolute  account  stated  be- 
tween the  parties,  I  think  that  a  mere  admission  is  not  to  be  allowed  to  be 
given  in  evidence  under  the  count  for  an  accoimt  stated,  where  there  is  a  spe- 
cial plea  to  the  substantial  cause  of  action,  that  no  bill  was  delivered  a  month 
before  action  brought  The  plaintiff  has  failed  in  the  proof  of  that  plea,  as 
there  was  no  bill  delivered.  This  rule  is  then  argued  on  the  ground  that  it 
was  not  necessary  to  deliver  a  bill  a  month  before  action  brought ;  but  I  think 
that  on  that  point  the  case  of  Smith  v.  Waitleworih,  is  decisive.  Besides,  the 
Court  of  Review  is  merely  the  continuation  of  a  jurisdiction  which  existed 
before.  The  Act  establishing  that  Court  states,  that  it  is  to  have  the  same 
jurisdiction  in  matters  of  bankruptcy,  as  the  Lord  Chancellor  previously  had. 
The  next  point  is,  that  it  is  argued  that  the  whole  of  the  business  done  should 
be  for  fees,  charges,  and  disbursements  at  law  and  in  equity,  as  that  was  the 
plea  in  this  case ;  and  it  is  urged  that  the  proof  of  'that  plea  is  not  sufficient, 
unless  it  is  proved  that  all  the  items  were  for  business  done  in  Court.  If  that 
be  so,  great  care  must  be  taken  how  such  pleas  are  drawn  hereafter.  If  the 
plea  had  been,  that  the  action  was  for  the  amount  of  a  bill  in  which  there 
were  fees  £or  business  done  in  law  or  equity,  perhaps  it  might  have  been  suffi- 
cient But  there  is  no  language  in  this  plea  which  makes  it  necessary  to  give 
proof  to  the  extent  which  it  is  argued  is  necessary.  The  plaintiff  should  have 
demurred,  if  he  thought  it  advisable,  but  he  has  instead  replied  de  injurim, 
and  then  at  the  trial  has  urged  these  small  objections.  That  cannot  be  allowed; 
and  the  role  roust,  consequently,  be  discharged. 

Rule  discharged. 
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Baal  Omxt.  BaRNES  V.  HoDSON. 

In  oMmimpntfm  ^HIS  was  an  action  of  agsumptit  against  a  bill  broker,  for  not  paying  over 
Uta^VbiU  ^^  ^^^  plaintiff  the  proceeds  of  a  bill  which  he  had  indorsed  to  the  defend- 

er exchange,  in  ant  to  get  discounted.  The  declaration  contained  a  special  count  on  the  con- 
piMs  denying     tract,  and  no  common  count.  The  pleas  ^ere,  first,  non  otMUmpsit ;  secondly y 

the  contract,       that  the  bill  was  not  indorsed  and  delivered  to  the  defendant.  At  the  trial,  before 

mwq  the  in* 

doraement  of      the  under-sheriff,  a  witness  was  called  for  the  plaintiff,  to  prove  the  bill  had 

H^'tiurthe  ^^^^  discounted,  and  the  money  for  it  obtained  by  the  defendant.  The  wit- 
bill  must  be  ness  spoke  of  a  bill,  and  the  defendant's  counsel  then  objected,  that  he  could 
that  Uieinsoffi.  ^^^  Speak  of  it  until  it  was  produced  and  read.  The  plaintiff's  counsel  insisted, 
ciency  of  the  (hat  it  was  unnecessary  to  do  so,  but,  notwithstanding,  produced  the  bill ;  it 
objected  to.        then  appeared  not  to  be  on  a  proper  stamp.    The  under-sheriff  then  ruled, 

that  the  bill  could  not  be  read,  and  the  plaintiff  was  accordingly  nonsuited. 

A  rule  nttt  having  been  obtained  to  set  aside  the  nonsuit : 

Peteradarf  shewed  cause. — This  not  being  an  action  on  the  bill  of  exchange 
itself,  but  on  a  collateral  matter  connected  with  it,  the  question  is,  whether  it 
•  is  necessary  that  the  bill  itself  must  be  produced,  so  that  the  stamp  on  it  may 

be  objected  to.  It  is  submitted,  that  that  objection  may  be  made.  The  case 
of  Dawion  t.  Maedonald  (a),  shews  clearly,  that  this  objection  to  the  stamp 
may  be  made  under  these  pleas. 

RosMf  eontrd, — If  there  were  in  this  case  any  plea  on  the  record  which  made 
it  necessary  that  the  bill  should  be  produced,  then  the  ruling  of  the  under- 
sheriff  was  right;  but  here  the  first  plea,  alleging  that  there  was  no  such  pro- 
mise as  that  stated,  admits  that  the  bill  was  made ;  and  in  the  same  way,  the 
second  plea,  denying  that  the  bill  was  indorsed  and  delivered  to  the  defendant, 
also  admits  it.  Where  the  acceptance,  or  the  drawing  of  a  bill  is  denied,  it  is  no 
doubt  necessary  that  the  bill  itself  should  be  produced.  Since  the  new  plead- 
ing rules  of  H.  T.  4  W.4  (6),  all  matters  whidi  aflkct  the  consideration  of  the 
promise,  must  be  specially  pleaded;  and  the  cases  of  PaMMenger  v.  Broohes 
(e),  and  Bamet  ▼.  Glotsop  (d),  shew,  that  under  these  pleas,  no  objection  can 
be  taken  to  the  bill  of  exchange  itself.  It  was  quite  suflScient  in  this  case  «o 
prove  the  delivery  of  the  bill  to  the  defendant.  The  case  of  Jardine  v.  Payne 
\e),  is,  perhaps,  the  strongest  case  against  this  rule ;  but  there  the  plaintiff 
was  obliged  to  produce  the  bill,  in  order  to  make  out  his  case,  which  it  is 
submitted  the  present  plaintiff  need  not  do.  In  Israel  v.  Benjamin  (/),  it  was 
held,  that  after  payment  of  money  into  Court,  the  stamp  on  a  bill  could  not 
be  objected  to ;  and  in  Green  v.  Heame  (g),  that  afler  a  judgment  by  de&ult, 
the  bill  need  not  be  proved.  In  the  same  way  under  these  pleas,  it  is  un- 
necessary to  prove  the  bill,  and  the  want  of  a  stamp  cannot  therefore  be 
objected  to. 

(a)  2  Gale,  215;  2  Mees.  &  Wels.  (d)  I  Hodges,  94;    I  Bin?.  N.  C. 
26.                                                              633 ;  1  Scott,  621 ;  3  Dowl.  P.  C.  625 

(b)  2  bowl.  P.  C.  322.  (e)  I  Barn.  &  Adol.  663. 
(e)  1   Hodges,  123;  1  Bing.  N.  C.          {/)3Cauip.  40. 

587 ;  Scott,  660.  (g)  3  T.  R.  301. 


e. 


(A)  31 G.  3,  c.  25, 8. 19,  and  55  G.  3,         (t )  Will.  Wol.  &  Day.  482 ;   2  Ner. 
184.  &  Per.  117. 
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Paitbson,  J. — I  cannot  see  the  distinction  between  a  case  where  the  plain-  Baa  Comrt. 
tiff  brings  an  action  on  a  bill  of  exchange,  and  the  present,  where  he  claims  on 
a  collateral  engagement.  There  is  here  a  special  count  to  discount  a  bill  of 
exchange,  and  there  is  an  express  averment  that  it  was  indorsed  for  that  pur- 
pose. The  pleas  are,  j{r«/,  that  the  defendant  did  not  promise ;  and  secondiy, 
that  the  bill  was  not  indorsed.  Now  it  seems  that  at  the  trial  the  defendant's 
counsel  insbted  that  the  bill  must  be  produced ;  the  plaintiff's  counsel  did 
not  acquiesce  in  that  demand,  but,  nevertheless,  did  produce  the  bill.  Had 
he  instead  refused  to  produce  the  bill,  and  had  the  under-sheriff^s  opinion 
been  taken,  and  had  he  ruled  that  the  bill  must  be  produced,  the  plaintiff's 
couDsd  might  have  stood  on  that  ground,  and  then  have  moved  the  Court  on 
the  point.  However  he  did  not  do  so,  but  produced  the  bill,  as,  perhaps,  it  was 
more  advisable  he  should  do;  and  it  then  appeared  to  be  on  a  wrong  stamp. 
Now  the  eflect  of  a  wrong  stamp  is  this ;  the  Acts  of  Parliament  imposing  the 
stamp  say,  that  no  bill  of  exchange  liable  to  a  stamp  duty,  shall  be  pleaded,  or 
given  in  evidence  in  any  Court  (A) ;  it  cannot  therefore  be  looked  at  after  it  is  seen 
to  be  on  a  wrong  stamp.  There  was  then  no  evidence  of  any  bill  of  exchange, 
and  if  so,  then  the  plaintiff  did  not  prove  the  undertaking  and  promise  alleged, 
as  there  was  no  such  bill,  it  being  a  mere  bit  of  paper.  But  it  is  urged,  that 
the  pleas  admit  of  the  making  of  the  bill ;  it  therefore  becomes  a  question,  whe- 
ther Uiere  was  any  necessity  to  prove  that  there  was  such  a  bill.  If  the  case  had 
been  put  on  that  admission  alone,  I  should  have  thought  that  the  pleas  were 
not  a  sufficient  admission  of  the  bill,  but  as  the  bill  was  once  produced,  this  objec- 
tion cannot  be  urged.  Here  a  paper  was  shewn,  which,  when  looked  at,  appeared 
not  to  be  a  bill  of  exchange ;  and  I  think,  that  whether  the  plaintiff  claims 
immediately  under  it,  or  it  is  necessary  to  prove  it  on  a  collateral  matter,  as 
soon  as  the  Court  have  it  before  them,  and  it  turns  out  that  it  is  on  a  wrong 
stamp,  it  cannot  any  further  be  looked  at.  The  cases  of  hrael  v.  Benjamin, 
and  Crreen  v.  Heame  would  apply,  if  there  were  any  plea  admitting  the  con- 
tract, or  if  judgment  had  been  suffered  by  de&ult ;  but  here  there  is  a  plea 
in  denial  of  the  contract,  and  the  bill  is  of  necessity  a  part  of  that  contract. 
Whether  there  is  such  a  bill  is  part  of  the  contract;  and  so  also  the  question, 
whether  the  bill  was  indorsed,  lets  in  the  proof  of  the  bill,  and  makes  it  neces- 
sary to  diew  that  such  a  thing  exists  to  be  indorsed.  I  cannot  distinguish  the 
present  case  from  Field  v.  Woode  (i),  Daweon  v.  Macdonaldt  and  Jardine  v . 
Payne,  and,  therefore,  think  that  the  under-sheriff  was  right,  and  that  this  rule 
must  be  discharged. 

Rule  discharged 


VOL  I 
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BaU  Qntrt, 


Edwards  v.  Price  and  others. 


1.  The  order 
of  a  judge  for 
pmyment  of  a 
sum  of  money 
into  Court  by 
way  of  com- 
pensation in  in 
action  of  tret- 
paat,  under  the 
statute  3  and  4 
W.  4,  c.  42.  s. 
21,  made  before 
declaration,  it 
ffood. 

2.  SenMe, 
that  a  plea, 
stating  the 
payment  into 
Court  to  hare 
been  made  b^ 
fore  declara- 
tion, ia  good  on 
demurrer. 

d.Atalleyents, 
after  verdict 
for  the  defend- 
ant, on  an 
issue  as  to 
whether  the 
plaintiff  had 
sustained 
greater  da- 
mages, the 
plaintiff  cannot 
hare  judgment 


vtrecUeto. 


npHE  declaration  in  this  case,  dated  on  the  7th  of  February,  was  in  tresptf^ 
for  breaking  and  entering  a  house,  and  taking  goods  under  colour  of  a 
distress  for  certain  pretended  arrears  of  rent.  Damage,  200L  The  pleas, 
dated  on  the  1 1th  of  February,  were,  first,  except  as  to  cerdiin  trespasses  enu- 
merated, and  taking  goods  to  the  value  of  20/.,  not  guilty :  eeeandly,  as  to 
so  much  of  the  trespasses  enumerated  in  the  first  plea,  "  The  defendants  saj, 
that  the  plaintiff  ought  not  further  to  maintain  his  action,  because  they  say, 
that  afler  the  commencement  of  this  suit,  and  be/ore  the  pUdfUiff  declared 
therein  as  aforesaid,  to  wit,  on  the  1st  of  February,  1837,  they,  the  said  de- 
fendants, by  leave  of  the  Hon.  Sir  John  Patteeon,  one  of  the  judges  of  this 
Ck>urt,  for  that  purpose  first  had  and  obtained,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  brought  into  Court  here  the  sum 
of  20/.  ready  to  be  paid  to  the  plaintiff*  by  way  of  compensation  or  amends  for 
the  said  several  trespasses  in  the  introductory  part  of  the  said  first  plea  men- 
tioned ;  and  the  said  sum  of  20/.  so  brought  into  Court  by  the  said  defendants, 
as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  defendants 
from  thenoe  hitherto,  continually  have  had,  and  now  liave  in  Court  here, 
ready  to  be  paid  to  the  plaintiff;  and  the  defendants  further  say,  that  the 
plaintiff  has  not  sustained  damages  to  a  greater  amount  than  the  said  sum 
of  20/.,  &c.  Replication^  that  the  plaintiff  had  sustained  damages  to  a  greater 
amount,  on  which  issue  was  joined.  The  order  of  Paiteeon,  J.,  was  made  on 
the  Isi  of  February,  and  was  in  these  words,  "  Upon  hearing  the  attomies  or 
agents  on  both  sides,  I  do  order,  that  upon  all  the  defendants  entering  an  ap- 
pearance, they  be  at  liberty  to  pay  into  Court  the  sum  of  20/.,  by  way  of 
compensation  or  amends  to  the  plaintiff,  and  that  they  be  at  liberty  to  plead 
the  same.''  The  20/.  was  paid  into  Court  the  same  day.  On  the  trial,  the 
jury  found  that  the  plaintiff  had  not  sustained  greater  damage  than  to  the 
amount  of  20/.  A  rule  was  then  obtained,  calling  on  the  defendant  to  shew 
cause  why  a  verdict  should  not  be  entered  for  the  plaintiff,  notwithstanding 
the  verdict  given  for  the  defendant. 


Sir  W.  W,  FoUett  and  Haleomb,  shewed  cause. — It  is  contended  on  the 
other  side^  that  the  second  plea  is  bad,  because  it  states  that  the  money  was 
paid  in  befbre  declaration.  The  Statute  3  &  4  fK  4,  c.  42,  s.  21,  under  which 
the  plea  is  pleaded,  only  requires  that  there  should  be  the  orderof  a  judge, 
and  says  nothing  about  the  money  being  paid  into  Court  before  or  after 
declaration.  The  rules  H.  T,  4  W,  4,  17,  18,  19  (a),  do  not  declare  that  the 
money  may  not  be  paid  in  before  declaration ;  but  the  inference  from  the  form 
of  pleading  the  payment  there  given,  certainly  appears  to  be,  that  it  must  be 
afler  declaration.  Still,  however,  that  will  not  prevent  it  being  paid  in  be- 
fore I  and  at  the  utmost,  this  plea  could  only  be  held  bad  on  special  demurrer. 
But  a  stronger  ground  for  opposing  this  rule  is,  that  it  seeks  to  have  judgment 
entered  for  the  plaintiff  nofi  obstante  veredicto.  That  is  a  rule  only  granted 
where  an  immaterial  issue  has  been  tried ;  and  it  is  apparent  to  the  Court, 


(a)  2  Dowl.  P.  C.  320,  321. 


Pbici. 
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uD  the  defenduit^B  own  ihewing,  tint  io  tnj  wmy  of  putting  (he  cue,  he  can  ^f^Cmf, 
hare  no  merits.  It  is  a  jadgment  always  upon  the  merits,  and  nerer  granted  sowAADt 
but  in  a  very  dear  case,  as  it  is  distinctly  laid  down  by  Mr.  Tidd  (6).  /%•-  ^^^ 
Uyan  v.  StKmMU  (e),  is  also  an  authority  on  this  point  against  the  pre* 
sent  role. 

Kdfyt  emUrd. — ^At  pommon  law  this  would  be  no  plea,  and  it  ia,  therefore^ 
only  under  the  Statute  3  &  4  IT.  4,  c.  42,  s.  21,  and  the  rules  made  in  con- 
sequence thereof,  that  it  can  be  pleaded.  The  Statute  gives  power  to  plead 
this  plea  tit  nteh  numner  and  wuterntch  rtguiaiumM  b&  to  ihe  form  of  plead- 
ing, as  the  judges  shall  direct.  The  judges  have  accordingly  directed  a  fonn 
of  plea,  and  have  by  their  rules  clearly  shewn  their  intention  to  have  been, 
that  the  payment  into  Court  should  not  be  until  after  declaration.  The  cM^er 
for  this  payment  into  Court,  is  m  consequence  invalid,  from  having  been 
made  before  declaration,  and  the  plea  is  pleaded  without  authority.  If  then, 
Bidqieodently  of  the  Statute,  this  pka  would  be  no  defence;  and  if  in  pleading 
it  the  Statute  has  not  been  pursued,  then  it  is  here  no  defence,  and  the  defendant 
having  thereby  confessed  the  cause  of  action,  and  an  immaterial  issue  having 
been  tried*  the  plaintiff  is  entitled  to  judgment  sua  obsioHie  veredicto. — 
[PaiteMonj  J. — ^How  can  it  be  said  here  that  the  defendant  has  no  merits,  that 
ii^  no  defence,  as  is  laid  down  by  Mr.  Tidd?  Had  the  words, ''and  before 
the  plaintiff  declared  therein,"  been  omitted,  and  the  form  given  by  the  rule 
been  fdlowed,  there  would  have  clearly  been  a  defence.  It  is  not  sufficient, 
that  the  defendant  confesses  the  cause  .of  action  merely,  he  must  confess  it  so 
that  the  Court  may  see  that  he  has  no  possible  means  of  defence]. — This  de- 
fendant has  no  possible  means  of  defence,  except  under  the  Statute  ^  &AW, 
4,  and  the  provisions  of  that  Statute  have  not  been  pursued. — [Patteeon^  J.-» 
I  never  knew  a  r^le  for  judgment  non  obstante  veredicto,  except  where  an 
lomiateriBl  issue  had  been  tried ;  now,  how  can  it  be  said  in  the  present  case, 
that  the  question,  whether  the  plaintiff  had  sustained  greater  damages  than 
20/.  or  not,  was  an  nnmaterial  issue  ?] — That  is  no  defence  in  point  of  law, 
froin  the  circumstances  under  which  this  plea  has  been  pleaded. 

Cur.  adv.  vulL 

Pattbbon,  J.,  afterwards  (January  30ih),  gave  judgment. — I  have  examined 
the  plea  in  this  case,  and  think,  that  on  demurrer  it  would  be  held  a  good  plea ; 
but  I  have  no  doubt,  that  this  rule  for  judgment  non  obstante  veredicto  can- 
not be  granted,  looking  at  the  plefi  as  pleaded  under  the  order  of  a  judge  made 
before  declaration.  I  have  no  doubt,  on  referring  to  the  Statute,  but  that  a 
judge  has  power  to  make  the  order  at  any  time,  and  that  it  may  be  made  im- 
mediately after  the  writ  has  issued ;  but  then  it  must  be  dope  so  that  the  plain- 
tiff is  Dot  prejudiced,  and  so  as  not  to  deprive  him  of  any  costs  which  he  would 
ctherwise  be  entitled  to.  Now,  in  this  case,  if  it  had  been  attempted  to  stop 
the  cause  before  declaration  by  means  of  this  (nder,  it  would  have  been  wrong 
to  do  so;  but  here  the  money  was  paid  into  Court,  and  though  the  order  does 
not  say,  that  the  defendant  may  now  pay  into  Court,  yet  the  money  wns  im- 
mediately paid  in,  and  in  substance  it  was  the  same  as  if  the  money  had  been 
|«id  mto  Court  after  declaration.     The  plaintiff  might  have  replied,  accepting 

(5)  Tidd«  Pr.  p.  922, 9th  edition.  (e)  6  Dowl.  P.  C.  71. 
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the  amount  so  paid  in  He  did  not  however  do  so,  but  chose  insteficl  to  join 
issue  on  the  question,  whether  he  had  sustained  greater  damages,  and  to  go 
down  to  trial ;  and  then,  after  a  yerdict  against  him,  he  seeks  for  judgment  non 
obitante  veredicto,  on  the  ground  that  the  plea  is  altogether  good  for  nothing. 
At  most  it  is  only  an  irregularity,  and  in  my  opinion  the  plea  would  be  good 
on  demurrer.  However,  at  all  events,  a  rule  for  judgment  non  obitante  vere- 
dicto cannot  be  granted,  as  that  is  only  granted  in  a  very  clear  case,  and  on 
the  merits.     This  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


Bloor  v.  Cox. 


Where  t  cause 
iB  in  •uch  a 
sUte  that  the 
plaintiflT  may 
at  anj  time 
join  issue, 
the  Court,  in 
sranting  the 
defendant  a 
rule  nisi  to 
take  out  monej 
deposited  in 
lieu  of  bail, 
will  make  the 
rule  a  stay  of 
prooeedings. 


JfpITZJAMES  applied  for  the  payment  out  of  Court,  to  the  defendant, 
of  two  sums  of  money,  which  had  been  deposited  in  lieu  of  bail,  spe- 
cial bail  having  been  put  in  and  perfected.  He  submitted  that  he  was 
entitled  to  make  his  application  to  the  jurisdiction  of  the  Court  at  com- 
mon law,  and  not  under  the  Statute  7  &  8  G.  4,  c.  71.  The  cause  being  in 
such  a  state,  that  the  plaintiff  might  join  issue  at  any  time,  it  would  be  in  the 
power  of  the  plaintiff  to  defeat  the  object  of  the  defendant,  if  the  application 
were  made  under  the  Statute.  The  third  section  of  the  Statute  requires,  that 
the  money  should  be  taken  out  before  issue  was  joined,  and  the  plaintiff  would, 
accordingly,  on  being  served  with  the  rule  fim,  join  issue,  and  so  prevent  the 
rule  being  made  absolute. 


Patteson,  J. — ^If  I  grant  a  rule  ntei  under  the  Statute,  with  a  stay  of  pro- 
ceedings in  the  mean  time,  the  object  of  the  defendant  will  be  attained. 

Rule  nut  accordingly. 


Smithers  V.  Tannbr. 


In  tenn  time, 
a  rule  of  Court 
should  be 
obtained  to  re- 
inOTe  the  re- 

ordofa  jud^ 
ment  in  an  in- 
ferio  ^ourt 
under  the 

eatutel9G.3, 
s.  70. 


fTANCE  moved  for  a  certiorari,  to  remove  the  record  of  a  judgment  from 
the  Guildhall  Court  in  the  City  of  Norwich,  under  the  Statute  19  G. 
3,  c  70.    The  only  question  was,  whether  it  was  necessary  to  have  a  rule  of 
Court,  or  whether  the  order  of  a  judge  at  chambers  was  sufficient 

Patteson,  J. — The  practice  is  to  have  a  rule  of  Court  when  the  certiorari 
is  required  in  term  time. 

Rule  granted. 


HILARY  TERM,  1838.  85 


TuBB  V.  Watson.  Baocowt. 

^HIS   was  an  action  of  aitumpiii,   for   goods  sold,  &c.,  and    the  writ  Where  t  cause 

of  summons  was  indorsed  for  3/.  16#.,  as  the  amount  claimed.  An  order  JeforelJe'*^ 

was  obtained  under  the  Statute  3  &  4  W.  4,  c,  42,  s.  17,  to  try  the  cause  be-  eberiff;  under 

fore  the  sheriff.     On  the  trial,  the  plaintiff's  attorney  immediately  admitted,  4,c.^42, 1. 17, 

that  he  could  not  support  some  of  the  charges,  and  the  amoimt  claimed  was  ^^^  t  verdict 

thereby  reduced  to  1/.  7«.,  for  which  sum  the  plaintiff  recovered  a  verdict.  coTered,  the^* 

Court  cannot 
interfere  to 
Thanuu  now  applied  to  the  Court  for  the  purpose  of  depriving  the  plaintiff  of  de|)rive  the 

his  costs,  under  the  43  Eh'g.  c.  6.     He  submitted,  that  according  to  the  spirit  SjjlTunder^*' 

of  that  Act,  the  plaintiff  ought  to  be  deprived  of  his  costs ;  and  that  although  tbe43£lis.  c.6. 

it  had  been  decided  that  where  a  cause  was  tried  before  an  under-sheriff,  under 

the  Statute  3  &  4  FF.  4,  c.  42,  s.  17,  the  under-sheriff  could  not  certify  under 

the  Statute  of  EUsabeth,  to  deprive  the  plaintiff  of  his  costs  (a),  yet  that  it 

was  hard  on  the  defendant,  if  he  was  thereby  to  be  entirely  deprived  of  the 

benefit  of  that  Statute.    He  also  submitted  Uiat  this  case  differed  from  Jonei 

V.  Bond  (6),  as  it  appeared  that  the  writ  was  indorsed  for  a  sum  above  40f ., 

and  yet  that  the  plaintiff's  attorney  at  once  abandoned  a  large  part  of  the  items 

daimed 

Pattbson,  J. — ^If  the  defendant  had  stated  to  the  judge  who  ordered  the 
writ  of  trial,  that  although  3/.  16«.  was  claimed,  yet  in  (act  a  sum  under  40«. 
only  could  be  proved,  and  had  given  him  ground  for  believing  that  to  be  the 
fact,  he  would  not  have  ordered  the  writ  of  trial  by  which  the  defendant  is  de- 
prived of  the  benefit  of  the  Statute  of  Elizabeth,  It  is  impossible  for  this 
Court  to  interfere ;  the  Statute  of  Elizabeth  gives  the  power  to  certify  to  the 
judge  who  tries  the  cause.  I  have  not  tried  this  cause,  nor  has  the  Court, 
and  I  cannot  therefore  do  anything.  I  cannot  distinguish  this  case  from  that  of 
Jonez  y.  BomI,  and  it  is  impossible  for  me  to  make  a  law  to  apply  to  the  case. 

Rule  refused. 


(a)  fFardroptr   v.    Richardson,    1  (6)  1  Mar.  &  Huri.  14. 

Ad.  &  EL  75;  3  Nev.  &  Man.  839. 


Doe,  dem.  Croom  v.  Rob. 

JlJf^R  TIN  moved  for  judgment  against  the  casual  ejector.  It  was  a  country  in  t  country 

cause,  and  the  declaration  had  been  served  previous  to  Miehaelmaz  Ji^^uce'itto 

Ttrm,  with  notice  to  appear  in  that  term.     The  only  question  was,  whether  *pp«v  in 

the  rule  not  having  been  moved  for  last  term,  might  be  absolute  in  the  first  Xemira'niie 

Btttance.  absolute  wi  1 1 

be  granted  in 
the  first  in* 
stance  in 
*  HUary  Term  for  judgment  against  the  casual  ejector 
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Bt^CowL         Patteson,  J. — Being  a  country  cause,  the  rule  may  be  absolute  in  the  firat 
I)oE.  dem.      instance  (a). 


Croom 

9. 
ROJL 


Rule  absolute. 


(a)  See  Doe,  d.  fTiggs  r.  Ree,  1  Will.  Woll.  U  Dav.  391. 


Dob,  dem.  Brown  v.  Rob. 


When  the 
tenant  in  pot- 
Be«ioB  is  a 
lunatic,  a  ser- 
vice on  his 
daughter  only, 
is  not  sufficient 
for  a  rule  fur 
jud^ent 
against  the 
oasual  ejector. 


pRANCILLON  moved  for  judgment  against  the  casual  ejector.    The  te- 
nant  in  possession  was  a  lunatic,  and  was  confined  in  a  lunatic  asylum. 
Service  had  been  effected  on  his  daughter,  who  resided  on  the  premises,  and 
there  carried  on  the  business  of  the  tenant  for  him. 

Pattbson,  J. — ^I  think  that  the  service  was  not  sufficient ;  the  tenant  him- 
self ought  to  have  been  served,  though  a  lunatic.  There  has  been  merely  a 
service  on  the  daughter,  which  is  not  sufficient. 

Rule  refilled 


Senrice  of  de- 
claration in 
eiectment  on 
tne  daughter 
of  the  tenant 
in  his  presence, 
held  sufficient. 


Dob,  dem.  Stbdman  t^  Rob. 

HTK) PH AM  moyeA,  for  judgment  against  the  casual  ejector.  The  tenant  had 
refused  to  take  the  declaration ;  it  was  then  immediately  served  on  and 
explained  to  the  tenant's  daughter  on  the  premises,  and  in  the  presence  of 
the  tenant 


Patteson,  J. — That  is  sufficient. 


Rule  absolute. 


OoLDiNG  and  others  v.  Creswell. 


Notice  of  an 
application  to 
discharge  the 
defendant  un- 
der the  Small 
Debtors*  Act, 
serred  on 
the  attorney  of 
the  plaintin, 
is  not  sufficient 
to  entitle  the 
defendant  to  a 
rule  absolute 
in  the  first  in- 
stance. 


WO  Y  moved  for  a  rule  to  discharge  the  defendant  out  of  custody,  under  the 
Small  Debtors'  Act,  48  G,  3,  c.  123,  he  having  been  in  custody  above 
a  year,  for  a  judgment  debt  under  20/.  Notice  of  the  intended  application  had 
been  given  to  the  person  who  was  the  attorney  for  the  plaintiffs  in  the  action. 
He  had  accepted  it  as  their  attorney,  which  it  was  submitted  was  sufficient 
to  entitle  the  defendant  to  have  a  rule  absolute  in  the  first  instance,  under  the 
ruleofiH:T.2  ^.4,1.  90(a). 

Patteson,  J. — The  person  who  has  accepted  this  notice  is  not,  aller  final 
judgment,  any  longer  attorney  for  the  plaintifib.  The  rule  must,  therefore, 
be  a  rule  nisi  only  (6). 

Rule  nm  granted. 


(«)  1  Dowl.  P.  C.  195. 
(6)  See    al80    Gordon  v.  Tfoine,   4 
Dowl.  P.  C.  560 ;  Biddulph  v.  Gray,  2 


Har.  &  Wol.  335 ;   George  v.  Fry,  4 
Dowl.  P.  C.  273. 
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Ex  parte  Atkinson. 

¥  BAYLEV,  on  the  24th  d[  January,  moved  for  leave  to  re-admit  an  attor- 
*  ney  on  the  last  day  of  the  term.  All  the  necessary  notices  had  been 
given  in  Ume,  except  that  the  copy  of  the  affidavit,  required  by  the  sixth  rule 
of  A  r.  6  IF.  4  (a)  to  be  left  with  the  clerk  of  the  chief  justice,  had  been 
omitted,  on  account  of  the  person  who  served  the  notices  not  being  aware  that 
it  was  necessary.    The  mistake  had  only  been  discovered  the  day  before. 


Patteson,  J.,  granted  the  application. 


Order  made. 


(a)  1  Bar.  &  Wol.  639. 


BvUCmtrt 


Where  the 
eopT  of  the 
ifndant  re- 
quired pre?  iotts 
to  there* 
tdmission  of  m 
attorney  had 
been  by  mia- 
talie  omitted 
to  be  left  with 
the  chief  jua- 
tice's  clerk, 
the  party  waa 
nererthelett 
allowed  to  be 
r»i«dinittcd. 


Ex  parte  Kino. 

TJEA  TON  moved  to  re-admit  an  attorney,  who,  owing  to  a  mistake  arising  If  an  attornev 

^*^  from  his  illness,  had  practised  while  off  the  roll.    It  was  submitted,  that  thit'^ffthlf 

under  these  circumstances,  he  might  be  admitted  without  payment  of  any  fine,  roll,  though  by 

...  1      1    J  *•     J  ""©ro  mittake, 

al:liongh  be  had  pracUsed.  the  Court  will 

not  re-admit 

,_  _  .     1  ^       •  I  '*'"*  without 

PjiTTiaON.  J. — There  must  be  a  nominal  fine  imposed.  impoaing  a 

Rule  accordingly.  nominal  fine. 


Kino  v.  Kype. 

^HIS  was  an  actbn  by  an  attorney  for  his  bill  of  fees.  A  summons  having 
been  obtained  by  the  plaintiff,  after  he  commenced  the  actk>n,  for  referring 
the  ImII  to  the  Master  for  taxation,  it  was  objected,  that  the  eflect  of  the  order 
might  be  to  prejudice  the  cfefendant  in  his  defence  tu  the  action.  LitUedale, 
J.,  thought  it  could  not  have  that  eflect,  and  made  the  order  in  the  usual  form, 
**  Upon  hearing  the  parties,  I  do  order,  &c."  At  the  trial  before  the  under- 
sheriff,  the  only  evidence  that  the  plaintiff  produced  to  prove  the  defendant's 
liability,  was  the  order  referring  the  bill  for  taxatbn,  and  the  Master's  alloca- 
tur. It  was  objected,  that  that  was  not  sufficient  evidence,  and  the  under- 
sheriff  being  of  that  opinion,  nonsuited  tlie  plaintiff,  giving  him  leave  to  enter  a 
verdict  for  10/.  \4s,    A  rule  nisi  having  been  obtained  accordingly. 

PiaU  shewed  cause.— The  case  where  the  order  of  a  judge,  referring  an 
attorney's  bill  for  taxation,  is  evidence  against  the  client,  is  where  the  client 
himself  obtains  the  order.  In  this  case  the  attorney  obtained  it,  and  the  under- 
sberiiC  therefore,  decided  properly  (a). 


Where  an  at- 
tomej.  who  ia 
Bttin^  hia  client 
for  hit  bill, 
obtaiaa  an 
order  to 
refer  the  bill 
for  taxation, 
that  order  ia 
no  evidence 
againat  the  de- 
fendant. 


(a)  Let  V.  JoneSf  2  Camb.  496. 
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JSmi  Court.  Godion,  eonird,  submitted,  that  at  least  the  order  was  prima  facie  eri- 

KlNO 


Ktpi. 


Patteson,  J. — If  I  had  known  that  the  order  had  been  obtained  by  the 
plaintiff,  I  should  not  have  granted  the  rule  m«.  The  only  ground  on  which 
1  thought  it  was  evidence  was,  that  the  defendant  by  obtaining  the  order  ad- 
mitted his  liability,  but  that  was  not  the  case.  The  whole  question  turns  on 
whose  the  summons  was  to  refer  the  bill  for  taxation.  It  is  admitted  here  that  it 
was  the  plaintiff's;  and  I  think  that  it  was  gross  fraud  to  attempt  to  make  the 
order  thereon  evidence  against  the  defendant.     Th3  rule  must  be  discharged. 

Rule  discharged. 


Booth  v.  Hardy. 

On  moving  to  JAMES  moved  to  set  aside  a  notice  of  declaration,  on  the  ground  that  no 
notice  of  de-  ^nt  of  Summons  had  been  served  on  the  defendant.    The  defendant's  affi- 

w'STna  S^  the  ^^*'  ^"^^^^  he  was  never  sen-ed  with  any  writ,  but  did  not  swear  that  the  writ 

defendant  had  never  came  to  his  hands  or  to  his  knowledge.    There  was  also  an  affidavit  of 

^thA^writ.**  ^"®  Orion,  who  swore  that  the  writ  was  delivered  to  him,  and  that  he  told  the 

^«  ""^el"'*"  P«"on  who  served  it  at  the  time,  that  his  name  was  Orton,  and  not  Hardy. 

that  the  writ 
never  came 
to  his  hands 


^  Patteson,  J.— That  will  not  do ;  these  affidaviU  may  be  all  true,  and  yet 

or  knowledge.      Orton  may  afterwards  have  taken  the  writ  to  Hardy.    If  he  does  not  choose 
^  to  make  the  affidavit,  that  the  writ  never  came  to  his  hands  or  knowledge,  this 

rule  cannot  be  granted. 

Rule  refused. 

Bernard  v.  Silcox. 

SenMe,  where  'DETERSDORF  moved  for  a  rule  to  shew  cause  why  the  defendant 

the  plaintiff  has  should  have  the  costs  of  the  day  for  not  proceeding  to  trial.     Notice  of 

liTered  a coun<r  trial  had  been  given  for  a  Tuesday,  in  the  sittings  after  Miehaelmae  Tenn. 

^ot?e°Vt^'*l  '^^  plaintiff's  attorney  countermanded  the  notice  so  late  on  the  Saturday 

so  late  that  the  evening,  that  it  was  impossible  to  give  notice  by  next  day's  post  to  the  defend- 

i^oUnfonn*^"'**  ant's  witnesses,  who  lived  more  than  forty  miles  from  London.    The  attor- 

hii  witnesses  nies  on  both  sides  had  met  in  the  course  of  Saturday  afternoon,  previous  to 

venuhem  feiX  post  time,  and  the  plaintiff's  attorney  had  then  spoken  of  the  action,  as  if  he 

ing  home,  the     intended  to  try  it.     It  was  submitted,  that  although  it  was  a  case  in  which 

Court  will  com-     .,^,  ..,  ,  ,  -^  i  , 

pel  the  plaintiff  the  defendant  was  entitled  to  only  two  days  notice  of  ;ountermand,  yet  that  as 

«?the  dAr*^^*  it  had  been  given  under  circumstances  which  prevented  the  defendant  having 

the  advantage  of  it,  this  rule  ought  to  be  granted  (a). 

Patteson,  J. — I  am  unwilling  to  depart  from  the  broad  rules  of  practice, 
but  I  think  that  here  in  effect  there  has  not  been  two  days  notice  of  counter- 
mand. 

Rule  niii  granted. 

(ti)  See  tlic  rules  H.  T.  2  W.  4,  L  61,  62;  I  Dowl.  P  C:.  190. 


• 
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Balley  v.  De  Arroyave. 

A  SSUMPSIT  on  a  charter  party  to  recover  46/.  4t.»  for  eleren  days  deten-  Certain  mo- 

tioD  of  the  schooner,  GU  Blot,  at  Wkidah,  in  Africa,    The  declaration  ^To^'for^ 
let  oat  the  charter  party,  which  contained  the  following  provision  for  the  {^f°(^  ^. 
paymmt  of  freight     "The  freight  to  be  paid  as  follows,  200/.  cash,  the  re-  to  commence 
mainder  on  her  unloading  and  right  delivery  of  the  cargo  at  London;  ninety  J^J^^^JJ^jJ^^** 
moning  days  were  to  be  allowed  to  the  said  merchant,  (if  the  ship  was  not  port^ehe'*  be- 
sooner  dispatched)  for  unloading  and  loading  the  ship  at  Aecraj  IVhidah,  or  Mcu'^nadTto 
any  other  ports  or  pkices  on  the  coast  of  Africa :  to  commence  on  her  arrival  "°^*"^ 
at  Accra  or  Wkidah,  which  ever  might  be  her  first  port  of  resort,  being  in  all  Jd^S^m?' 
respects  ready  to  unload,  and  having  received  pratique,  and  so  continue,  |"  *^  *^^ 
whilst  to  or  at  any  other  ports  or  places  on  the  coast,  (casualties  excepted),  pentation  for 
and  end  on  Ler  being  finally  loaded  and  dispatched ;  and  ten  days  on  demur-  fhe^^y^the 
rage,  over  and  above  the  said  laying  days,  at  4/.  4«.  per  day.**     The  declara-  JecUntion 
tion  then  alleged,  that  although  Wkidah  aforesaid  was  the  first  ordered  port  of  fheShip  had 
resort  of  the  said  ship,  and  although  afterwards,  to  wit,  on,  &c.,  the  said  ship  ^^I^^J^^ 
was  there,  in  all  respects  ready  to  unload  her  outward  cargo  aforesaid,  and  ^Hw  m^w 
had  then  and  there  received  pratique,  whereof  the  defendant  then  and  there  Jhip*proceeded 
had  due  notice,  yet  the  defendant,  not  regarding  his  promise,  &c.,  did  not,  nor  to  uniMd  im» 
would,  vrithin  the  said  ninety  running  days,  and  the  said  ten  days  of  demur-  ^  wtyixtx 

rage,  commencing  on  the  arrival  of  the  said  ship  at  Whidah,  and  being  in  all  <{»•  port,  ud 

^  ,  .      1         ,  .  /.  ...      1        J    that  there  were 

respects  ready  to  unload,  and  receivmg  pratique  as  aforesaid,  unload  and  no  quarantine 

load  the  i^aid  ship  as  aforesaid,  although  no  casualties  happened  to  prevent  ^f^^^^^ 

the  defendant  from  to  doing;  but  wrongfully  kept  the  said  ship  for  a  long  iX»u,  that  the 

time,  to  wit,  eleven  days  over  and  above  the  said  running  days,  and  days  of  taken'to'haTe 

demurrage,  in  the  said  charter-party  of  afireightment  mentioned.  received  mH- 

PUaa: — Firet,  Non  aesumpeit  Secondly,  that  the  said  ship  was  not  Sm«  she  pro- 
ready  to  unload  her  outward  caigo  aforesaid,  and  did  not  receive  pratique  ^^^  ^^  "'" 
for  a  long  time  after  her  arrival  at  Whidah  aforesaid,  to  wit,  for  a  space  of 
time  equal  to  the  time  during  which  it  was  in  the  declaration  alleged  that  the  de- 
fendant wrongfully  kept  and  detained  the  said  ship  or  vessel,  over  and  above 
the  said  running  days,  and  days  of  demurrage  respectively.  Conclusion  to  the 
country,  mrd  plea,  that  the  defendant  did  not  keep  or  detain  the  said  ship 
over  and  above  the  said  running  days  and  days  of  demurrage,  as  in  the  decla- 
ration allied,  for  any  part  of  the  time  therein  mentioned  in  that  behalf. 
Conclusion  to  the  country.     Fourth  plea :  payment.     Issues  were  joined. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  ailer 
Trinity  Term,  it  was  proved  that  on  the  14th  of  Auguet,  1833,  notice  of 
the  arrival  of  the  ship  at  Whidah,  was  given  to  the  defendant's  agent  there. 
She  was  then  quite  ready  to  discharge  her  cargo,  and  the  crew  were 
occupied  in  unloading  her  cargo  and  taking  on  board  the  goods,  from  that 
time,  until  the  4th  of  December,  when  she  was  finally  dispatched  on  her  home- 
ward voyage.  Whidah  is  a  town  on  the  western  coast  of  Africa,  belonging 
to  a  native  chief,  and  there  was  no  Britieh  consul  or  custom  house  there, 
nur  were  any  quarantine  laws  enforced.  It  was  admitted,  that  by  a  settle- 
ment of  the  freight  account,  the  plaintiff  had  been  allowed  for  the  ninety  run- 
ning days  and  ten  days  demurrage ;  but  it  was  contended,  that  the  defendant 


so 
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was  liable  to  pay  for  the  1 11  days  between  the  14th  of  August,  and  the  4tit 
of  Decern^.  The  learned  judge,  upon  the  second  issue,  left  the  jury  to  say 
whether  the  plaintiff  was  ready  to  unload  on  the  14th  <^  August,  and  whether, 
in  their  opinion,  the  ship  had  received  pratique.  The  jury  found  that  the 
vessel  had  been  detained  ten  days  beyond  the  ninety  days  and  ten  days, 
mentioned  in  the  charter  party ;  and  gave  a  verdict  for  the  plaintiff  on  the  Ist, 
8d,  and  4th  issues,  and  a  verdict  for  the  defendant  on  the  second  issue. 

A  rule  nisi  was  obtained,  in  pursuance  of  leave  reserved  at  the  trial,  to  set 
aside  the  verdict  found  for  the  defendant  on  the  second  is8ue>  and  to  enter  a 
verdict  for  the  plaintiff. 

Sir  /oAn  Campbell,  A.G.,  and  CAoniMff  shewed  cause.— It  clearly  appeared 
at  the  trial  thai  pratique  had  not  been  allowed,  because  there  was  no  officer 
to  allow  it,  and  no  quarantine  regulations  were  enforced.  Therefore,  the  alle- 
gation in  the  declaration  was  not  proved.  Under  such  circumstances,  the 
plaintiff  ought  to  have  alleged  some  excuse  for  the  not  having  received/>ra/t^e. 
Instead  of  doing  so,  the  declaration  alleges  that  the  ship  had  received  pro- 
tiqfie,  and  the  plea  having  taken  issue  upon  that  allegation,  the  defendant  is 
entitled  to  retain  his  verdict  on  the  second  issue. 

Erie  and  Wightman,  eontrd. — The  plaintiff  is  entitled  to  a  verdict  on  the 
second  issue.  The  jury  have  found  by  their  verdict  on  the  other  issues,  that 
the  plaintiff  was  entitled  to  receive  payment  for  the  extra  lay  days.  The 
meaning  of  the  allegation  in  the  declaration,  "  that  the  vessel  received  pra- 
tique,^ is,  that  she  received  all  the  pratique  she  could  get.  It  does  not  mean 
that  the  captain  obtained  a  written  document  from  some  public  officer,  whose 
duty  it  was  to  grant  pratique,  as  is  the  custom  where  the  quarantine  laws 
are  enforced.  If  a  ship  comes  from  a  healthy  country,  she  is  eWowei pratique 
at  once.  In  Repertoire  De  Jurisprudence,  par  M.  Merlin  (a),  it  appears  that 
one  of  the  rules  which  was  issued  in  1822,  is  ''  Lee  provenances  par  mer  ne 
sont  admises  d  Ubre  pratique,  qu  aprks  que  leur  etat  saiUtaire,  a  ete  reconnu, 
par  Its  autorites  ou  agens  preposes  d  est  effet^^  Here  there  were  no  au- 
thorities, who  could  acknowledge  the  healthy  state  of  the  ship.  If  the  expres- 
sion in  the  policy  had  been  "  having  pratique^  no  objection  could  have  been 
raised ;  but  it  is  submitted,  that  under  the  circumstances  of  this  case,  the 
ship  may  be  taken  to  have  received  pratique.  She  received  it  from  the  mo- 
ment when  no  obstacle  presented  itself,  to  prevent  her  cargo  from  being  put  on 
shiHe.  ''Having  pratique"*^  amounts  to  this,  that  the  master  may  unload  the 
cargo  free  from  the  restrictions  of  the  quarantine  laws.  In  Plowd.  Com.  101,  b. 
it  is  said,  **  when  the  substance  of  the  fact,  and  the  manner  of  the  fact,  are  put 
in  issue  together,  if  the  jury  find  the  substance  and  not  the  manner,  judgment 
shall  be  given  for  the  subtance.*^  So  here,  the  substance  of  the  fact  was  proved, 
because  it  was  in  evidence  that  the  cargo  was  delivered  on  a  certain  day,  without 
any  obstacle. — [lAttledale,  J. — There  appears  to  have  been  contrary  findings, 
because  as  the  jury  have  given  a  verdict  for  the  plaintiff  on  the  third  issue, 
they  must  have  foiuid  from  what  day  the  time  of  the  delivery  commenced. 
The  fact  of  unloading,  shewed  the  vessel  had  pratique!\ — If  the  second  plea 
b  carefully  read,  it  will  be  seen  that  the  receipt  of  pratique  is  not  denied. 


(a)  Vol.  26,  page  162,  Tit.  Quarantaine,  No.  VII. 
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Lord  Dbnman,  C.  J.^We  are  all  of  opinion,  that  the  meaning  of ''  receiving   Qtmi^Bfwdu 
pratique^  is  that  which  is  contended  for  by  the  counsel  for  the  plaintiff. 
Although  at  the  trial  I  felt  some  doubt,  I  now  think  that  this  rule  must  be 
made  absolute.    The  words  must  be  taken  to  mean  that  the  vessel  should 
receive  pratique,  in  the  only  mode  in  which  she  could  receive  it. 

LrrrLSDALS,  J.*— I  think  that  the  ship  must  be  considered  to  have  received 
praHque  from  the  moment  she  proceeded  to  unload  her  cargo. 

Williams  and  CoLxamoK,  J.'s,  concurred. 

Rule  absolute. 


QiLLETT  V.  Abbott.  jam.  ii 

^OVENANT  on  a  deed,  given  to  indemnify  the  pUntiff  against  certam  liicorei,Mt  on 

diarges  incurred  by  him  as  trustee  of  the  Patent  Cork  Company.  d^t*^rwirt 

The  declaration  stated,  that  heretofore  to  wit,  on  the  7th  day  of  March,  ofTfiraw 

188T,  by  a  certain  indenture  made  between  the  defendant  and  certain  other  ^b^^ 

persons  liierein  named,  which  said  indenture  sealed  with  the  seal  of  the  ti«*^«*'«<^^ 

defendant,  and  bearing  date  a  certain  day  and  year  therein  mentbned,  to  Sf  dSd^Dlt°by 

wit.  At,  Oie  plaintiff  now  brings  into  Court  here;  after  reciting,  that  by  a  ijjlSi^. 

certain  other  indenture,  bearing  date  on  or  about  the  26th  day  of  March,  aityof  the  " 

1836,  made  between  the  plaintiff  and  defendant,  and  certMn  other  parties  ^l^tllTttir 

therein  named,  certain  covenants  and  provisions  were  entered  into  by  and  ^^^  ^*^^  °^ 

between  the  said  parties  thereto,  for  the  establishment  and  r^ulation  of  the  hr''^^^^ 

Lcndon  Patent  Cork  Manuflictory;  and  by  virtue  whereof,  one  Jeremiah  uJS^S,^^ 

Barrett,  party  thereto  and  the  plaintiff,  became  the  trustees  thereof.    And  whSurienot 

also  reciting,  that  the  plamtiff   was  desirous  of  retiring  and  being  dis-  p^'^IJl****** 

charged  from  the  said  trusts,  and  that  the  parties  to  the  said  first  men-  "«»?><»• 

tioned  indenture  on  thehr  part  were  desirous,  that  the  said  defendant  and  one  tl^Mi,  the 

S.  C,  should  be  trustees  in  the  place  and  stead  of  the  said  plaintiff  and  the  ^hiSue^not 

ssid  Jeremiah  Barrett,  and  that  the  said  Jeremiah  Barrett,  should  also  retire  contested, 

from  the  said  trust;  and  also  that  it  had  been  agreed,  that  the  plaintiff  should  ^nh^iMt™!" 

enter  into  such  covenants  as  are  in  the  said  first  mentioned  indenture  after  meat  recited, 

contained,  and  in  consideration  thereof,  should  have  such  immediate  and  other  uhTed  i^Jlidi 

release  and  indemnity,  as  are  thereinafter  also  contained;  and  that  the  said  "*****" 
defendant,  and  the  said  S.  C,  had  agreed  to  concur  in  the  said  arrangement, 
and  to  accept  the  said  trust ; — he  the  defendant  did  covenant,  promise,  and 
agree  to  and  with  the  phuntiff,  his  heirs,  executors,  and  administrators,  that  he 
the  defendant,  and  the  other  persons  therein  named,  their  heirs,  executors,  or 
administrators,  some  or  one  of  them,  should  and  would  from  time  to  time,and 
at  all  tones  thereafter,  well  and  sufliciently  save  harmless  and  keep  indem- 
nified, the  plaintiff,  his  heirs,  executors,  and  administrators,  and  his  and  their 
estate  and  effects,  real  and  personal,  of  and  from  all  actions,  suits,  loss,  costs, 
charges,  damages,  and  expenses  whatsoever,  (except  such,  if  any,  as  might 
theretofore  have  been  occasioned  by  the  wilful  acte,  defaults,  or  procurement 
if  the  plaintiff),  by  reason  of,  or  in  anywise  concerning  the  trusts  of  the 
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QuMn*t  Beaek.  aforesaid  deed  of  setUement,  or  other  aforesaid  deeds  or  instrumefttSy  or  any  of 
them,  or  by  reason,  or  in  consequence  of  his  having  been  such  trustee  as  aforesaid. 
The  declaration  then  alleged  the  performance  of  covenants  by  the  plaintiff; 
and  averred,  that  the  funds  of  the  company  had  been  transferred  fram  the  hands 
of  the  plaintifi^  to  those  of  the  defendant  and  the  other  persons  mentioned  in 
the  indenture ;  and  alleged,  as  a  breach,  that  the  plaintiff  had  been  obliged  to 
pay  certain  sums  claimed  from  him  as  trustee  of  the  Patent  Cork  Company  as 
aforesaid,  and  that  the  defendant  had  not  indemnified  him,  contrary,  &c.  The 
defendant  traversed  that  the  sums  so  paid  by  the  plaintiff,  had  been  paid  by 
him  in  consequence  of  his  having  been  trustee  as  aforesaid ;  and  on  this  tra- 
verse, issue  was  joined. 

At  the  trial  of  the  cause  before  Lord  Denman,  C.  J.,  at  the  London  sittings 
after  last  Michaelmai  Term,  the  indenture  of  (he  25th  of  March,  1836,  was 
offered  in  evidence :  but  was  rejected  on  the  ground  that  no  proof  of  the  exe- 
cution had  been  given.  The  plaintiff  was  not  in  a  condition  to  prove  the  execu- 
tion ;  and  the  learned  judge  being  of  opinion  that  there  was  no  evidence, 
that  the  cause  of  the  loss  was  one  which  fell  within  the  provisions  of  the  deed, 
a  nonsuit  was  entered. 

Sir/.  Campbell,  A.G.,  applied  for  a  rule  to  set  aside  the  nonsuit,  on  the 
ground  that  the  deed  ought  to  have  been  admitted  in  evidence,  without  pmof 
of  its  execution.  The  question  to  be  tried  was,  whether  the  plaintiff  became 
liable  to  make  the  payments  which  he  sought  to  recover,  as  trustee  to  the 
company.  The  action  was  brought  on  the  deed  of  indemnity,  and  that  re- 
cited the  deed  under  which  the  plaintiff's  liability  as  a  trustee  had  arisen. 
The  recital  in  the  deed  which  was  proved,  made  the  other  deed  evidence.—- 
[Lord  Denman,  C.  J. — ^It  appears  that  the  former  deed  was  not  incorporated 
in  the  deed  of  covenant,  and'  therefore,  in  order  to  sheyr  that  the  defendant 
was  liable  under  the  covenant  of  indemnity,  it  was  necessary  to  prove  the  first 
deed.  I  held  that  you  could  not  shew  this,  without  producing  that  deed.]— 
The  existence  and  validity  of  the  former  deed  was  not  put  in  issue,  and  the 
parties  to  both  deeds  being  the  same,  there  was  no  necessity  for  proving 
the  execution  of  the  first  deed. — [Coleridge,  J. — You  rely  on  the  recital  of 
the  one  in  the  other ;  but  that  recital  only  proves  so  much  as  is  recited. 
That  was  the  rule  acted  on  in  Williame  v.  SelU  (a),  and  Wateon  v.  King 
(A),  where  non  esi  factum  was  pleaded. — Lord  Denman,  C.  J. — And  the 
second  deed  did  not  recite  that  part  of  the  first,  on  which  the  plaintiff  rested 
his  claim.] — The  reference  to  it,  and  the  recital  of  one  part,  made  the  whole  of 
it  evidence,  without  proof  of  its  execution.  The  cases  referred  to,  cannot  !« 
supported  in  principle.  Where  a  recital  in  a  deed  states,  that  a  man  was 
trustee  for  certain  purposes  and  the  deed  goes  on  to  indemnify  him  against 
the  consequences  of  being  such  trustee ;  the  word  trustee  there  acquires  a 
specific  meaning,  and  what  he  does  under  tha  powers  of  the  deed  recited,  must 
be  considered  as  done  by  him  in  that  character.  A  reference  to  that  deed 
is  sufficient  to  make  it  evidence,  without  proof  of  its  attestation.  The  deed 
which  recited  the  former  deed  was  in  evidence,  and  as  in  the  recital,  in  the 
second,  the  first  deed  appears  to  be  a  valid  deed,  it  must  be  taken  to  have 
been  described  correctly. 

(«)  2  Camp.  519.  (*)  4  Camp.  272. 
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LiTTLRDALE,  J. — A  man  cannot  be  appointed  a  trustee,  but  by  a  document 
in  writing,  and  that  writing  ought  to  be  shewn.  The  plaintiff  here  wished 
to  shew  It  by  reading  the  deed ;  but  I  do  not  think  that  he  was  entitled  tc 
have  the  deed  read,  without  first  proving  its  execution.  In  my  opinion  the 
role  as  to  recitals,  is  properly  laid  down  in  the  cases  which  have  been  referred 
to :  namely,  that  a  recital  does  not  prove  more  than  what  is  recited.  I  think, 
therefore,  that  to  give  evidence  of  any  other  part  of  the  deed,  you  must  prove 
its  ezecutiixi. 

Williams,  X — The  recital  left  it  ambiguous  whether  the  plaintiff  and 
the  other  person  described  as  trustees,  were  not  carrying  on  this  business  as 
rqvesentatives  of  a  part  only  of  the  company.  Now  the  question  raised  was, 
whether  the  money  which  the  plaintiff  had  paid,  had,  or  had  not  been  paid  by 
a  party  liable  to  make  the  payment,  as  trustees  of  the  whole  company.  That 
being  so,  it  was  incumbent  on  the  plaintiff  to  shew  that  he  really  possessed 
that  character.  The  proof  adduced  did  not  establish  that  point,  for  as  I  have 
before  said,  the  recital  left  it  in  doubt.  The  whole  deed  was  therefore, 
necessarily  to  be  referred  to,  and  I  think  that  it  was  not  admissible  in  evi- 
dence, without  proof  of  its  execution . 

GoucRiooB,  J. — The  precise  issue  here  was  the  character  in  which  the 
plaintiff  made  the  payments  he  now  seeks  to  recover  back,  whether  he  made 
them  in  any  other  character,  or  strictly  as  trustee  for  the  company.  When 
it  is  stated,  that  his  liability  as  trustee  was  created  by  deed,  we  must  look  to 
see  how,  and  to  what  extent  it  was  created.  There  is  not  sufficient  in  these 
recitals  to  satisfy  us  on  this  point,  and  it  is  not  possible  to  have  the  deed 
referred  to,  without  first  making  it  legal  evidence.  That  could  only  be 
dooe  by  proving  its  executiofi. 

Lord  DenmaN;  C.  J. — The  language  of  the  pleadings  was,  that  the  plaintiff 
was  liable  as  such  trustee  as  aforesaid.  That  shews  that  we  must  refer  to 
the  instrument  which  conferred  on  him  that  character,  and  created  his  liabili- 
ties ;  but  we  could  not  refer  to  the  deed,  without  proof  of  its  execution. 
The  cases  cited,  shew  that  a  recital,  if  not  contradicted,  merely  admits  so  much 
as  is  actually  recited;  unless,  therefore,  we  are  prepared  to  overrule  those 
cases,  we  must  refuse  this  rule. 

Rule  refused. 


The  Queen  Ex  parte  Fripp  v.  the  Mayor  of  Bristol.  ^«i.  so. 


P^  RULE  niti  had  been  obtained  for  a  mandamus,  calling  upon  the  mayor  a  eounciUor 

and  alderman  of  one  of  the  wards  of  the  City  of  Briitoi,  to  shew   ^Je°?eSJt^»l 
caxise  why  they  should  not  proceed  to  fill  up  a  vacancy  in  the  office  of  a  coun-   on  the  burgeu 
culor,  in  the  council  of  that  city.     It  appeared  by  the  affidavits  that  one  Phip^   myinent^of 
^rd  had  been  elected  a  coiuicillor  for  one  of  the  wards,  to  hold  his  office   poorratw, 
^ntil  November,  1839 ;  but  that  he  had  neglected  to  pay  his  poor  rates  in    required  the 
<Jiie  lime,  and  that  his  name  was  consequently  struck  out  of  the  burgess   J^"' hoida 

new  election 
to  fill  up  the  racancy  which  it  was  alleged  had  happened  under  5  &  6  W.  4,  c,  76,  t.  28,  and 
on  his  refusal  to  do  so,  a  mandamus  was  appiied  lor: — Held^  that  a  msndamus  could  not  be 
granted,  but  that  the  proper  mode  of  proceeding  was  by  a  quo  warranto. 
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QMra^«£«M*.  roll  (a).    An  applicatioo  was  aflerwaitis  made  bjr  certdn  electors  to  the 

Tkc  Quuw     >D^7^  >i^  alderman  of  the  ward  in  which  he  was  elected,  informing  them 

^part*       thai  Phippard  was  no  longer  on  the  burgess  roll;  and  they  were  requested 

V.  to  proceed  to  the  election  of  another  councillor,  as  upon  an  extnordinary 

^BunoL!  ^^  "^^a^cy.  The  major  and  alderman  refused  to  proceed  to  an  election,  upon 
the  ground  that  they  had  not  received  any  oiQcial  notice  of  Pkippar^t  dis- 
qualification from  the  council,  or  the  town  clerk  (6). 

Sir  P.  Pollack,  Sir  W,  W.FoUeti^Bnd  Talboi  sheweA  ame.— If  Phippard 
IS  disqualified  from  continuing  to  act  as  a  councillor,  the  proper  remedy  is  to 
apply  by  ^tiotoarroR/oy  but  a  mandamus  will  not  lie.  By!  FtcT.  c  78,  sec.  23, 
it  is  enacted,  "  that  every  application  to  the  Court  of  Kinffi  Bench,  for  the 
purpose  of  ealliqg  upon  any  person  to  shew  by  what  warrant  he  claims  to 
exercise  the  office  of  mayor,  alderman,  councillor,  or  burgess,  in  any  borough, 
shall  be  made  before  the  end  of  twelve  calendar  months,  after  the  election  or 
the  tiflM  when  the  person  against  whom  such  application  shall  be  directed, 
■hall  have  become  disqualified.**  This  clearly  refers  to  a  proceeding  by  qvo 
warranto;  and  in  acase  like  the  present^  the  Statute  refers  to  no  other  mode 
of  proceeding.  The  fifty-second  section  5  &  6  IF.  4,  c.  76,  is  only  appli- 
cable to  cases  where  an  officer  becomes  bankrupt  or  insolvent,  or  absents  him- 
self from  the  borough ;  in  which  case  it  is  declared  that  the  person  shall  imme- 
diately become  disqualified,  and  shall  cease  to  hM  the  office.  By  the  53d  sec- 
tion, a  party  who  acts  in  his  office  after  he  becomes  disqualified,  is  made  liable 
to  pay  a  penalty.  In  the  present  instance,  the  disqualification  arises  on  the 
construction  which  may  be  put  upon  the  twenty^ighth  section  of  the  Statute, 
which  enacts  "  that  no  person  being  in  holy  orders, or  being  the  regular  minister 
of  any  dissenting  congregation,  shall  be  qualified  to  be  elected,  or  to  be  a  coun- 
cillor of  any  such  borough,  or  an  alderman  of  any  such  borough ;  nor  shall 
any  person  be  qualified  to  be  elected,  or  to  be  a  councillor,  or  an  alderman 
of  any  such  borough,  who  shall  not  be  entitled  to  be  on  the  burgess  list  of  such 
borough.*'  Now  Phippard  may  be  liable  to  pay  a  penalty  under  the  53d  sec- 
tbn ;  but  it  is  clear  that  the  mayor,  or  the  alderman  of  the  ward  cannot  proceed 
to  a  new  election,  under  the  circumstances  which  are  stated  in  these  affidavits. 
Whether  he  is  disqualified  or  not,  it  is  not  now  necessary  to  enquire ;  because 
it  is  expressly  stated  that  no  official  commimication  has  been  received  from 
the  council,  that  any  councillor  has  become  disqualified.  The  returning  ofifoer 
would  not  be  justified  in  acting  upon  the  infonmition  of  electors,  which  may 
not  be  true.  Until  the  person  who  is  now  de  facto  in  the  possession  of  the 
ofRce,  is  first  ousted,  a  mandamus  will  not  lie,  because  there  is  no  vacancy. 
In  Rsx  V.  the  Mayor  cf  Wmehester  (c),  a  mandamus  was  refused,  upcm  the 
ground  that  a  quo  wtrratUo  was  the  proper  remedy. 

Mamie,  oofi<^d.-*Thi8  rule  ought  to  be  made  absolute.  The  party  ceased 
to  be  enrolled  on  the  burgess  list,  because  he  had  not  duly  paid  the  poor  rates, 
which  disqualified  him  under  sec.  9  of  the  5th  &  6th  Wm.  4,  c.  76.  Then  the 
28th  section  provides,  that  no  person  shall  be  qualified  to  be  elected,  or  to  be 
a  counciUor,  who  shall  not  be  entitled  to  be  on  the  burgess  list  of  the  borough. 


%. 


See  5  &  6  W.  4,  c.  76,  8.  9.  (c)  Not  yet  reported. 

See  5  &  6  W.  4,  c.  76,  s.  52,  in 
the  judgment  of  lAUUdale^  J.,  page  89. 
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Therdbre  the  defeulier  eeased  to  hold  his  office,  and  it  is  now  vaicant    The   Qmn's  B^ndt, 

imxiOTenience  of  requiring  a  proceeding  by  quo  warranto,  will  be  extreme,     tCqubbn 

because  before  the  decision  of  the  Court  can  be  obtained,  the  time  when  the       ^^^ 

party  would  go  out  of  office  by  effluxion  of  time  will  have  arrived,  and  all  «,. 

the  expenses  will  be  unnecessarily  incurred.     In  Reap  v.  the  Mayor  and  ThellAToa  of 

Corporation  of  Oxford  {e\  where  a  councillor  ceased  to  be  on  the  burgess  roll, 

the  mayor  gave  notice  of  an  election,  and  another  person  was  appointed  in  his 

stead;  end  this  Court  refused  to  grant  a  mandamus  to  compel  the  Corporation 

to  restore  the  ^xmncillor  who  was  first  elected  to  his  office.    The  47th  secticm 

5  ft  6  fP.  4,  c.  6,  directs,  that  in  cases  of  an  extraordinary  vacancy,  the  mayor 

or  alderman  of  the  ward,  shall  give  notice  of  a  new  election.  Now  this  is  clearly 

such  a  vacancy,  because  Pkippar^s  name  no  longer  ^^)ears  on  the  burgess 

roll.    In  Rex  v.  Mayor  of  Cambridge  (/)  a  mandamus  to  compel  the  election 

of  a  mayor  was  granted,  although  it  appeared  that  a  mayor  had  already  been 

undnly  elected ;  and  Ixxd  Mamfield,  C.  J.  said,  **  The  corporation  has  a  right 

to  a  new  annual  officer  every  year,  and  he  ought  to  be  duly  chosen*    The 

Covurt  are  to  judge  whether  such  an  officer  be  duly  chosen  or  not.''     Com. 

Diff.  Tit.  Mandamue  (A).    As  the  returning  officer  has  refused  to  proceed 

to  a  new  election^  a  proceeding  by  mandamus  is  the  only  practical  remedy 

wbiA  can  be  obtained. — [Idttledale,  J. — ^In  the  case  of  a  councillor  becoming 

bankrupt,  or  being  absent  from  the  borough,  the  office  is  declared  void.    In 

these  cases  {he  returning  officer  would  be  bound  to  proceed  to  a  new  election, 

and  a  quo  warranto  would  be  unnecessary,  but  no  provision  is  made  for  such 

a  vacancy  as  this.] — ^If  the  argument  on  the  other  side  should  prevail,  a  quo 

warranto  would  be  necessary  in  all  cases  where  a  party^had  once  been  in  the 

poaaession  of  the  office. 

Lofd  DsNM AH,  C.  J. — ^Whenever  an  office  is  full,  the  only  way  of  proceeding 
against  a  party  who  illegally  holds  it,  is  by  quo  warranto.  There  are  three  cases 
mentioned  in  the  S2d  section  of  the  6th  &  6th  W.  4,  c.  76,  in  which  it  is  de- 
daied  dat  the  party  shall  eease  to  hold  his  office ;  and  the  council  are  then 
reared  to  declare  the  office  to  be  void,  and  the  returning  officer  must  pro- 
ceed to  a  new  election.  But  no  such  mode  of  proceeding  is  pointed  out  in  a 
case  like  the  present,  and  it  appears  to  me  that  the  returning  officer  has  had 
no  means  of  ascertaining  the  facts  of  the  case.  The  representations  made  to  him 
may  he  true,  or  they  may  be  false.  Under  these  circumstances,  the  incon- 
Tenieoce  which  it  (is  said  will  result,  cannot  be  taken  into  account,  and  this 
rule  must  be  discharged. 

Ijttlbdalb,  Jw— The  fifty-second  section  of  the  Statute  provides,  '*  that  if 
any  person  holding  the  office  of  mayor,  alderman,  or  councillor,  for  any  bo- 
longh,  shall  be  declared  bankrupt,  or  shall  apply  to  take  the  benefit  of  any 
Act  for  the  rdief  of  insolvent  debtors,  or  shall  compound  by  deed  with  his 
creditors ;  or  being  mayor,  shall  be  absent,  &c.,  then,  and  in  every  such  case, 
such  person  shall  thereupon  immediately  become  disqualified,  and  shall  cease 
to  bold  the  office  of  such  mayor,  alderman,  or  councillor  as  aforesaid ;  and  in 
the  case  of  such  absence,  shall  be  liable  to  the  same  fine,  to  be  recovered  in 
the  same  manner,  as  if  he  had  refused  to  accept  the  said  office ;  and  the  coun- 

(e)  Will.  Wd.  &  Dav.  125.  (/)  4  Burr.  2006. 
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Qaeem*t  Bentk.   ctl  thereapon  shall  forthwith  dedare  the  said  office  to  be  void,  and  shall  sig- 
ThTouTEir     ^^y  ^^  **'°®  ^y  notice  in  writing,  under  the  hands  of  three  or  more  of  them, 
countersigned  by  the  town  clerk,  to  be  affixed  in  some  public  place  within  the 
borough,  and  the  said  office  shall  thereupon  become  void.** 

Now  in  the  cases  which  are  here  mentioned,  the  council  have  an  opportunity 
of  mquiring  into  the  fact  of  the  disquali6cation ;  but  in  the  present  case  the 
returning  officer  has  had  no  official  noti6cation  of  any  vacancy.  It  is  true, 
that  certain  circumstances  are  stated,  upon  which  he  is  required  to  act,  but 
there  has  been  no  legal  determination  upon  the  questbn.  The  47th  section 
refers  only  to  cases  of  an  extraordinary  vacancy,  but  that  means  Tacancies, 
the  existence  of  which  are  recogniied  by  a  proceeding  in  due  course  of  law. 
In  the  present  instance,  no  such  extraordinary  vacancy  has  occurred. 

Williams,  J. — ^It  seems  to  me  that  there  may  be  just  grounds  why  further 
time  should  be  allowed,  to  enquire  into  the  real  facts  of  this  particular  case. 
Suppose  the  name  of  the  party  was  omitted  from  the  list  for  some  corrupt 
motive.  It  does  not  follow,  as  a  matter  of  course,  that  there  may  not  be  good 
reasons  for  a  further  investigation  of  the  facts ;  and  we  must  not,  by  issuing 
a  mandamus,  enforce  the  performance  of  a  questionable  act.  It  appears  to 
me,  that  we  should  be  applying  a  remedy  inconsistent  with  the  circum- 
Btances  of  the  case,  were  we  to  make  this  rule  absolute. 

Rule  discfaaiged  urith  ooats. 


The  QuEBN  V.  The  Directors  of  the  Poor  op  St.  Pancras. 


tor  Par-  JS  this  case,  a  mandamus  had  been  directed  to  the  defendants,  commanding 
rj^^c  them  to  receive  into  the  workhouse  as  casual  poor,  a  male  child,  that  had 


An  Act  c.  .  ..- 
liament  passed 
to  enlarge  the  — >-- —  ^^  .«,^v.w  .uw  «— %>  *.vAnaivuo«;  no  v<sou«m  |#wi,  a  uiojc  vuuu,  iroai  nau 

ETSITtS^ur*  ^'^  ^^™**  exposed  and  deserted  within  the  parish.     In  their  return  to  the 

tbe  govenon     mandamus,  the  defendants  raised  the  question,  whether  the  child  had  been 

cDiJcSlfi^**   ^^™*  exposed  and  deserted  within  the  parish,  and  alleged,  that  it  had  been 

^^^^f*    Received  into  the  Foundling  HoMpUai  to  be  maintained  at  the  expense  of  that 

of  ^wntcLx  institution.    The  Governors  of  the  hospital,  at  whose  Instance  the  writ  had 

S/t^^tsT     "^'^^^  traversed  the  return,  and  the  case  came  on  for  trial,  before  CoUridge, 

within  which     J»  at  the  Middlesex  sittings  after  last  Term.     It  was  then  proved,  that  the 

wd^JSJSf  "^  fondling  HospUal  is  locally  situated  within  the  parish  of  St.  Pancras,  that 

f^onweresitu-  it  was  founded  about  tbe  year  1739,  when  a  charter  was  granted  by  King 

chilienfrom^*   ^«or^«  II.,  incorporating  the  founders,  that  in  the  following  session,  a  private 

^Lllfbutpro.  ^^^  of  Parliament  (13  Geo.  2,  c.  29)  was  passed,  under  the  title  of  '*  An  Act 

li^jf'i^ft  *?w  ^  ■"  '*«"7«*  thould  not  gain  any  settlement  in  the  parish,  and  it  then  went 
on  tojmact,  that  the  premiMS  of  the  corporation  should  not.  atany Sture  time,  pay  hisher 
lSSni*Sirt5r.*iL°,yn?  ?S'^^°"  yy thepari.h:-i&^  thatthekct  didnot.by?h«ep 
riBions  Ukt  the  site  of  the  buildm^s  of  the  corporation  out  of  the  parish,  but  that  if  a  cUld 
was^fonnd  exposed  and  deserted  within  their  Umits,  it  must  be  treated  as  so  found  within  the 

«.^,,*?i!?  iT."  **r*!*  li*  ~^«;^, J»«ket  to  a  cha^iUble  corporation,  and  the  basket,  the  reel 
^i^^  ***/7*^?*",^"'^.?i?^"y  S".^**^?*'  ''"  deliverfi^to  the  porter  of  the  cori^ration; 
S?«rf/''*'i^*^^  left  with^m;-fleW  that  this  child  was  "  exposed  and  deserted."  and 
SlSto the^'^riSi  deswted  within  the  Umite  of  the  parish,  Wame  thereby^harge- 

;•  ^^"  *^*  gOTernoTS  of  an  hospitd  make  certain  rules  as  to  the  admission  of  persons  within 
iri  ;„??  !?™i?Jv  ^^'7^  }^^  •llpwing  a  child  to  be  brought  within  the  waK  of  the  hospn    * 
tal  in  noUtion  of  those  rules,  his  negligence  will  not  make  the  hospital  liable  for  iU  support. 


HILARY  TERM,  1838.  97 

for  connrming  and  enlarging  the  powers  granted  by  his  Majesty  to  the    Qn^eenU  Bench. 
Governors  and  Guardians  of  the  hospital,  for  the  maintenance  and  education     The  Queen 
of  exposed  and  deserted  youn^:  children,  by  his  most  Gracious  Charter,  bear-  J*.- 

ing  date  the  17th  day  of  October,  1739;  and  to  enable  them  to  execute  the  of  the  Poor  of 
good  purposes  of  the  said  Charter."  By  this  Act,  the  land  on  which  the  ^*  Pancbas. 
hospital  was  built,  was  recognised  to  be  locally  situated  within  the  perish  of 
Sl  Paneras;  the  amount  of  rate  then  assessed  upon  the  buildings  of  the 
hospital  was  declared  to  be  the  utmost  amount  that  should  ever  become 
chargeable  in  respect  of  the  same ;  the  overseers  of  the  parish  were  pro- 
hibited from  interfering,  to  prevent  children  being  brought  to  the  hospital 
from  any  other  parish  whatever ;  but  at  the  same  time,  it  was  provided,  that 
children  brought  thither  and  receired  into  the  hospital,  should  not  on  that 
account  obtain  a  settlement  in  the  parish  of  Si.  Pancraa.  These  were  the 
general  provisions  of  the  Act.  As  to  the  circumstances  under  which  the  ques- 
tion of  liability  now  arose,  it  was  proved,  that  there  were  certain  rules  and 
regulations  made  by  the  Governors  of  the  hospital,  on  compliance  with  which 
alone,  children  were  received  there.  In  the  month  of  May,  1837,  at  between 
ten  and  eleven  o^clock  in  the  morning,  a  female  came  to  the  gate  of  the 
hospital,  and  gave  a  basket  into  the  hands  of  the  porter,  desiring  him  to  take 
it  to  the  secretary's  office.  The  porter  told  her  to  walk  into  the  lodge,  while 
he  called  a  boy  to  carry  it  to  the  secretary's  office,  as  he  was  not  allowed  to 
leave  the  gate  to  carry  up  parcels  or  messages  to  the  office.  He  then  went  a 
very  short  distance  from  the  lodge  to  call  the  boy,  but  while  he  was  gone, 
the  female  quitted  the  place.  On  his  return,  he  found  she  had  left  the 
basket,  which  he  observed  to  move,  and  on  opening  it,  he  found  it  to  contain 
a  male  child.  He  ran  out  after  the  woman,  but  she  had  disappeared;  he 
applied  to  the  men  on  the  coach-stand  in  front  of  the  hospital,  but  they  could 
give  him  no  intelligence  as  to  the  woman.  When  information  of  the  matter 
was  conveyed  to  the  secretary  and  the  governors,  they  directed  the  child  to  be 
taken  to  the  parish  workhouse,  as  they  did  not  think  themselves  called  on  to 
maintain  it,  in  consequence  of  its  not  having  been  presented  and  received  in 
fonfbrmity  with  their  rules  and  regulations.  It  was  refused  admission  into 
the  woikhouse,  on  the  ground,  that  by  the  negligence  of  the  porter  at  the 
hospital,  it  had  been  received  into  that  establishment,  and  must  there  be 
maintained*  The  child  was  then  put  out  to  nurse,  at  the  expense  of  the 
hospital,  subject  to  the  question  of  liability  raised  upon  the  return  to  the  man- 
damus. For  the  defendants,  it  was  concluded,  that  the  hospital  had  been 
by  the  provisk>ns  of  the  private  Act,  taken  out  of  the  parish,  and  that  the 
receiving  of  children  and  their  management  had  been  vested  solely  in  the 
hands  of  the  Governors ;  that  their  rights  and  powers  were  entirely  freed 
ft-om  the  interference  of  the  parish  odicers,  and  that  as  a  condition  of  being 
so,  the  parish  was  exempted  from  liability  on  account  of  any  children  which 
the  Governors  might  think  fit  to  receive  into  their  institution  ;  that,  conse- 
quently, neither  any  wilful  act  of  the  Governors,  nor  any  negligence  of  theirs 
by  themselves  or  their  servants,  could  make  the  parish  liable  for  the  mainte- 
nance of  any  child  brought  to  the  hospital.  On  the  other  side  it  was  contended, 
that  there  had  l)een  through  the  negligence  of  the  porter,  a  receiving  of  the 
diild  by  the  Governors  of  the  hospital,  who  thereby  became  answerable  for 
its  maintenance.  The  learned  judge,  however,  directed  the  jury,  that  under 
the  circumstances  of  this  case,  the  child  could  not  be  said  to  have  been 
received  into  the  hospital ;  that  it  was  exposed  and  deserted  by  its  natural 

VOL.  I.  H 


iJ8 


TERM  REPORTS  in  the  QUEEVS  BENCH. 


Tlic  QucKV 
r. 

The  Directori 
off  he  Poor  of 
St.  Pa.schas. 


Qu^^Bfnch,  guardians,  that  it  was  found  so  exposed  and  deserted  within  the  limits  of  the 
parish,  for  that  the  provision  in  the  Act,  relating  to  the  rating  of  the  hospital 
did  not  take  it  out  of  the  parish ;  and  that  therefore,  the  child  became  one 
of  the  casual  poor  of  the  parish,  and  must  be  received  into  the  workhouse. 
A  verdict  was  therefore  directed  for  the  Crown,  with  leave  reserved  to  the 
defendants'  counsel,  to  move  for  a  new  trial. 

Sir  W,  W.  FoUett  now  moved  accordingly. — In  the  first  olaoe  it  is  clear, 
that  the  hospital  has,  since  the  passing  of  the  Act,  ceased  to  be  a  part  of  the 
parish.  A  child,  therefore,  found  deserted  within  its  limits,  cannot  be  said 
to  be  found  deserted  within  the  parish.  For  the  purposes  of  the  Act,  namely, 
for  the  better  providing  for  the  maintenance  of  exposed  and  deserted  children, 
the  hospital  is  like  a  parish  in  itself;  and  though  locally  situated  within  the 
parish  of  Saint  Pancrcu,  is  altogether  free  from  its  jurisdiction.  It  is  no 
more  connected  with  that  parish,  than  with  any  other  parish  in  the  kingdom. 
If,  therefore,  the  child  was  found  exposed  and  deserted,  it  was  found  within 
the  limits  of  the  hospital,  and  the  hospital  funds  must  aJbrd  it  support  But 
the  case  is  still  stronger  in  favour  of  the  defendants.  The  child  here  was 
received  into  the  hospital.  The  porter  is  the  servant  and  agent  of  the 
Governors.  He  received  the  child*  whether  he  received  it  wilfully  or  negli- 
gently, makes  no  difference  with  respect  to  third  persons.  The  negligence 
is  a  question  between  his  employirs  and  himself.  But  by  his  negligence  in 
the  discharge  of  a  duty,  with  wliich  his  employers  have  entrusted  him,  and 
in  respect  of  which  the  defendants  have  no  controul  over  him,  he  cannot 
throw  a  burden  upon  the  defendants.  The  persons  who  employ  and  trust 
him,  must  take  the  consequences  of  his  negligence. 

Lord  Denman,  C.  J. — It  appears  to  me,  that  the  case  has  been  very  cor- 
rectly left  to  the  jury.  This  child  must  be  received  by  the  parish  as  casual 
poor,  unless  the  parish  can  throw  the  burden  of  its  maintenance  somewhere 
else.  In  order  to  do  that,  the  parish  should  show  a  direct  liability  in  some 
other  body  of  persons  to  maintain  the  child.  How  is  that  shown  here  ?  The 
hospital  is  part  of  the  parish — the  child  is  found  within  the  limits  of  the 
parish,  without  the  means  of  support.  The  Act  of  Parliament  only  requires 
the  hospital  to  support  the  child,  when  such  child  has  been  received  into  the  in- 
stitution. If  the  Governors  of  the  hospital  have  the  power  of  receiving  or  re- 
jecting children,  this  child  has  not  been  so  received.  They  have  laid  down 
certain  rules,  on  compliance  with  which  alone,  they  will  receive  children  into 
the  hospital,  and  those  rules  were  not  complied  with  in  the  present  case  If 
the  woman  had  said  that  she  had  brought  the  child,  it  would  not  have  been 
received;  her  leaving  it  by  a  trick  within  the  limits  of  the  hospital, 
does  not  constitute  a  reception  of  it  by  the  hospital.  She  deserted  it»  and 
deserted  it  within  the  limits  of  the  parish,  which  is  therefore  bound  to 
maintain  it. 


LiTTLEDALB.  J. — This  child  cannot  be  considered  as  havmg  been  received 
by  the  hospital.  It  was  deserted  by  its  natural  guardian  within  the  limits  of 
the  hospital,  but  it  was  not  received  there.  As  to  the  other  question,  if  the 
hospital  was  to  be  pulled  down,  the  place  on  which  it  stands  would  be  part 
of  the  parish.     It  is  a  part  of  the  parish  now,  for  I  do  not  think  that  the 
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proTision  as  to  the  rating  takes  it  out  of  the  parish.    In  both  lespecte,  thete«    Que^^sBeiuk, 
(ore,  I  think  that  the  case  was  properly  left  to  the  jury.  j^^  Quun 

V 

Williams,  J. — I  am  entirely  of  the  same  opinion.  As  to  the  first  point,  my  of  the  Poorof 
answer  is.  that  there  is  no  provision  in  the  Act,  that  the  hospital  is  to  be  ^'  ^'^'^^eas. 
thenceforth  deemed  extra  parochial.  The  provision  as  to  the  amount  of  rates 
which  it  was  to  pay,  is  a  mere  matter  of  regulation.  On  the  other  point,  it 
seems  to  me  that  the  Act  of  Parliament  shows  that  there  must  be  some  act 
of  adoption,  by  which  to  mark  that  the  child  had  been  intentionally  received. 
There  is  nothing  of  the  sort  here.  The  child  was  taken  in  at  the  gate,  with* 
oat  the  knowledge  of  the  officers  of  the  hospital,  nnd  against  the  regulatbns 
of  the  Governors.     That  does  not  make  them  liable  to  maintain  it. 

CoLSRiDGB,  J. — ^It  is  clear  that  the  site  on  which  the  hospital  stands,  is 
not  extra  parochial.  On  the  contrary,  it  is  admitted  to  be  within  the  limits 
of  the  parish,  and  the  hospital  is  liable  to  the  payment  of  parochial  rates.  It 
was  so  treated  at  the  time  of  passing  the  Act,  and  therefore,  the  hospital 
made  a  bargain  under  which  it  was  released  from  future  liability  to  pay  any 
greater  rates  than  were  then  levied.  No  doubt  at  the  time,  the  parish  thought 
it  got  more  than  it  lost  by  the  bargain,  for  the  hospital  must  have  paid  a 
larger  sum,  than  in  all  probability  would  have  been  obtained  from  other 
buiUings  then  erected  on  the  same  site.  But  the  bargain  has  now  turned  out 
unfavourable  to  the  parish.  Still  it  is  impossible  to  deny,  that  the  hospital 
pays  rates  to  the  parish.  Now  as  to  the  other  point :  the  Act  of  Parliament 
has  the  vrords,  "  in  case  the  Governors  of  the  said  hospital  shall  think  fit  to 
receive  the  same  child."  That  leaves  them  a  discretion,  which  they  had  exer> 
cised  by  making  certain  rules  and  regulations,  as  to  the  reception  of  children. 
Those  rules  and  regulations  were  not  complied  with  in  the  present  case,  but 
the  child  was  got  within  the  limits  of  the  hospital  by  a  trick.  I  am  quite 
satisfied,  that  the  child  cannot  be  said  to  have  been  received  in  any  reason- 
able sense  of  the  woi*d. 

Rule  refused  (a). 

(a)  See  Tke  King  v.  TheDirecion  of  Si.  Pktnerai,  1  Will.  Wol.  &  Dav.  362. 


The  Queen  v.  Payw.  Jan.  is. 

A  MANDAMUS  issued  (a),  commanding  the  defendant,  the  treasurer  of  A  mtndtmui 
the  county  of  Berkg,  to  deposit  with  the  Clerk  of  the  Peace,  two  {"•"soth*'*** 
books  of  accounts  relating  to  his  office  of  treasurer.     The  mandamus  was  January,  corn- 
tested  the  30th  January,  1837.    The  return  of  the  defendant  was  in  the  XfoSinMli. 
foIk)wing  terms : —  y Muwr  of 

"  I,  Wiliiam  Payn,  certify  and  return,  that  I  did  deposit  with  the  Clerk  pMit'with  Tba 
^  ,      ,  Clerk  of  the 

Peace,  two  books  of  accounts,  relating  to  his  office  of  treasurer.  The  defendant  returned,  that 
he  had  deposited  one  of  the  books,  but  that  the  other  was  not  on  the  30th  of  Janmary^  nor  had 
since  that  dar  st  anv  time  theretofore  been,  nor  then  was  in  hi^  custody.  The  Court  refused 
to  make  a  rule  absolute,  which  had  been  obuined  to  take  this  letam  off  the  file,  at  bdng  con- 
temptuons. 

(«)  See  the  caK  reported  1  Will.  Wol.  k  Dav.  142L 

H  2 


Pavk. 
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QiuetCi  B€ndu  of  the  Peace,  on  the  25th  of  February,  one  of  the  books,  which  books  in  the 
The  QuEEjf      ^"^  mentioned,  contained  the  exact  accounts  of  the  money  received  and  paid 
by  me :  and  I  certify  and  return,  that  no  other  of  the  said  books  was  on  the 
30th  of  January,  the  time  of  the  teste  of  the  writ,  nor  has  since  thai  day,  at 
any  time  heretofore  been,  nor  is  now  in  nay  custody.'^ 

Sir  /.  Campbell,  Attorney  General,  obtained  a  rule  calling  upon  the  de* 
fendant  to  shew  cause  why  the  return  should  not  be  laken  off  the  file,  and 
why  the  defendant  should  not  pay  the  costs  of  the  application.  He  cited 
Rex  T.  Tke  JuMtietM  of  Leicester  {b). 

Theeiger,  with  whom  was  Talfaurd,  Serjt.,  and  T,  F.  Elhe.  shewed  cause. — 
The  prosecutor  wiU  contend  that  this  return  is  evasive,  and  amounts  to  a 
contempt,  but  that  is  not  the  case.  The  mandamus  commands  the  defend- 
ant to  deposit  two  books  of  accounts  with  the  clerk  of  the  peace.  The  re- 
turn states  that  he  has  deposited  one  of  the  books,  but  that  no  other  of  the 
said  books  was  at  the  time  of  the  teste  of  the  writ,  nor  has  been  since  in  his 
custody.  This  is  not  a  contemptuous  return  upon  the  face  it  Nor  can  the 
prosecutor  use  affidavits  in  support  of  the  rule,  because  the  Court  will  not 
look  beyond  the  mandamus  and  the  return.  In  Rex  v.  The  Juetieee  of 
Leieeeter  (b\  no  affidavits  were  used.  The  writ  and  the  return  alone  were 
read,  and  the  latter  was  quashed,  and  a  peremptory  mandamus  awarded 
(Stopped  by  the  Court.) 

The  Attomey-Genercd,  Sir  W.  W.  FoUett,  and  FRobineon,  eontrd.—The 
King  v.  The  Juetieee  of  Leieeeter  (Jb)  is  an  authority  in  support  of  this  rule. 
There  the  Court  quashed  the  return. — [Littledale,  J. — ^The  object  of  this  ap- 
plication, is  to  take  the  return  off  the  files  of  the  Court] — If  it  be  more  pro- 
per to  quash  it,  the  Court  may  mould  the  rule  accordingly.  But  it  is  sub* 
mitted,  that  the  two  acts  are  substantially  the  same.  This  is  a  sham  rBtum ; 
the  defendant  admits  that  the  books  have  been  in  his  hands ;  he  does  not 
deny  that  he  had  them  at  the  time  he  was  required  to  deliver  them  up,  but 
merely  states  that  they  were  not  in  his  possession  when  the  mandamus  is- 
sued.— [Coleridge,  J. — Might  you  not  have  so  shaped  your  writ  as  not  to  be 
confined  in  respect  of  time?  Lord  Denman,  C.  J. — This  case  resembles 
Rex  V.  Round  (c),  where  Mr.  J.  Patteeon  adverts  to  the  arguments  of  the 
party  having  possession  of  the  books  between  the  time  of  the  demand  and  the 
teste  of  the  mandamus.] — This  return  amounts  to  a  refusal  to  obey  an  order 
of  the  Court — [Lord  Denman,  C.  J. — We  do  not  say  the  return  is  good. 
The  case  might  be  different  if  the  defendant  were  an  officer  of  this  Court ;  at 
present  the  matter  is  placed  in  a  course  of  legal  decision.] — The  question  is 
if  the  process  of  the  Court  may  be  evaded,  by  giving  up  the  custody  of  the 
thing  which  the  party  is  required  to  produce.  This  return  is  also  bad  for 
uncertainty,  according  to  the  doctrine  laid  down  in  Bae,  Abr. ''  Mandamus,"  I. 
"  As  every  mandamus  issues  upon  a  supposal  of  some  breach  and  disobe- 
dience of  the  law,  or  neglect  of  the  party's  duty  to  whom  it  is  directed,  the 
return  thereto  must  be  certain  in  every  respect ;  and  therefore,  it  is  said  not 

(&)  4  B  &  Cress.  896.  (e)  4  Add.  &  Elf.  139;  I  ilar.  & 

Woll.  546,  S.  C. 


Payn, 
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to  be  sufficient  to  offer  such  matter  as  the  party  may  falsify  in  an  action,    Q^en*»  Bench, 
bvit  also  such  matter  must  be  alleged,  that  the  Court  may  be  able  to  judge     The  Queen 
of  it,  and  determine  whether  the  party's  conduct  be  agreeable  to  law  or  not/' 
The  King  v.  Robinson  (</)  is  also  in  point 

Lord  Dekman,  C.  J. — ^We  may  have  been  somewhat  rash  in  granting  this 
rule,  but  there  is  no  ground  for  making  it  absolute 

LxTTLEDALE,  J. — I  do  not  Say  this  return  is  good.     The  prosecutor  may 
move  for  a  fresh  mandamus. 

Williams  andCoLBRiDOB  J.'s.  concurred. 

Rule  discharged  without  costs. 

<<0  8  Mod.  336. 


DuNCOMRE,  Esq.,  M.  P.,  v.  Daniel,  Esq.  Jm,  13. 

Y  IBEL. — The  defendant  pleaded  not  guilty,  and  also  several  pleas  of  justi*  where  a  can. 
fication.     It  was  proved,  at  the  trial  before  Lord  Denman,  C.  J.  at  the  ^'^*^®  ^°!  ^^« 

*  representation 

Middlesex  Sittings,  aAer  last  Term,  that  the  plaintiff  had  become  a  candidate  of  a  borough, 

tc  represent  the  borough  of  Finsbvry  in  Parliament ;  and  that  he  had  ad-  .ddretilithe 

dressed  a  circular  letter  to  the  electors  of  the  borough,  of  whom  the  de^  electors,  asking 

fondant  was  one,  asking  for  their  suffrages.     That  the  first  publication  com-  get,  and  claim- 

plained  of,  was  written,  as  an  answer  to  the  plaintifTs  circular:  and  the  se-  in«to^»fit 
'-.  ',  .i-iii/.'i.i,  1    •""  proper  per- 

rtjnd,  m  consequence  of  the  manner  m  which  the  defendant  had  been  treated  son  to  repre- 

at  the  hustmgs,  by  the  plaintiff  and  his  friends,  when  the  defendant  was  JSlilment^" 

endeavouring  to  compel  the  plaintiff  to  answer  certain  matters  set  forth  in  the  ^nd  an  elector 

answer  which  he  had  published  to  the  plaintiff's  circular.     Both  the  publica-  publi»hed7n  a 

tions  contained  matter  relating  to  the  private  conduct  of  the  plaintiff,  and  n«^«P»P«rtwo 

,,.«.,         ,,.  ..  .  ,.        l^-tters  addres- 

imputed  to  him  fraudulent  behaviour  in  certain  money  transactions ;  and  mis-  sed  to  the  can- 
conduct  with  regard  to  certain  statements  put  l)efore  the  Vice  Chancellor,  on  fiJ^nVaMwer 
a  motion  to  obtain  an  injunction  to  stay  proceedings  on  a  judgment,  which  a  to  the  circular, 
creditor  had  obtained  against  him.  The  defendant's  counsel  contended,  that  f" conaequence 
it  ought,  under  these  circumstances,  to  be  left  to  the  iury  to  say,  whether  the  of  thej'eat-. 

-^      .  1       ^    y,  1   ./.     ,  ^         ,  .  ,  .         n»ent  he  had 

publications  were  bona  fide  ;  and  if  they  were  found  to  be  so,  then,  that  received  from 

•dnder  the  plea  of  not  guilty,  the  defendant  was  entitled  to  a  verdict,  on  the  on^he"diy*of 

ground,  that  the  publications  being  made  by  an  elector  to  his  brother  elec-  nomination  at 

tors,  respecting  the  conduct  of  a  candidate  who  was  then  seeking  to  obtain  ^na  both?eu 

their  suffrages,  must  be  treated  as  privileged.    Lord  Denman,  however,  refused  f®*"'  coni»»n«l 

to  direct  the  jury  to  find  a  verdict  for  the  defendant,  on  that  ground ;  and  lefl  ihe^prtvate 

the  jury  to  say,  whether  ihey  thought  the  justifications  had  been  in  fact  candidate?— **^ 

made  out.     A  verdict  was  returned  for  the  plaintiff — damages,  100/.  tt*:^.  in  an  ac- 

tion for  libel, 
brought  by  the 
Sir  W.  W,  FoUeii  now  moved  for  a  rule,  to  shew  cause  why  a  new  trial  candidate,  that 
should  not  be  granted,  on  the  ground  of  a  misdirection  on  this  point — Even  atances  under 
on  the  plea  of  not  guilty,  the  publication  was  justified,  considering  the  posi-  J^rrwere^ilubl 
Uon  of  the  parties,  and  the  time  when  the  publication  took  place.  It  was  a  liahed,  did  not 
privileged  communication,  being  a  bond  fide  statement,  made  by  one  elector  ^vile^^com- 

municationt. 


Oamixl. 
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QiteenU  Bench,  to  the  rest  of  the  constituency.  All  the  parties  were  interested  in  the  eleo 
IH)wcuHBB  ^^^  which  was  Uien  going  on  ;  the  plaintiff  was  a  candidate  ;  he  submitted 
.!'...  ^^  pretensions  to  the  electors,  and  therefore  gave  them  a  right  to  examine 
into  his  character  and  conduct.  He  asked  them  to  declare  him  entitled  to  the 
honour  of  being  their  representative ;  and  they  were  entitled  to  see  whether  he 
was  deserving  of  that  honour.  This  was  clearly  the  right  of  all  the  electon:, 
and  it  was  the  right  of  each  individual  elector.  Each  of  the  electors  might 
inform  his  brother  electors  of  any  matter  relating  to  a  subject  in  which  they 
all  had  a  common  interest,  provided  that  the  statement  was  made  bona  Jide, 
and  that  was  a  question  for  the  jury. — [Lord  Denman,  C.  J. — How  may  this 
supposed  right  of  privileged  publication  be  exercised  ?] — ^As  it  was  here, 
by  sending  the  communication  to  a  newspaper. — [Co/erid^^,  J. — Then  you 
must  contend  for  a  right  of  publication  to  all  the  world,  for  the  newspapers 
are  not  read  by  the  electors  of  Finsbury  alone.] — If  the  publication  cannot 
be  made  to  the  electors,  without  all  the  world  becoming  acquainted  with  it, 
then  the  publication  to  all  the  world  may  be  justified  on  the  ground  of 
necessity.  Try  this  question  in  this  manner.  The  elector  has  a  right  bond 
fide,  to  publish  to  his  brother  electors  matter  relating  to  the  conduct  and  cha- 
racter of  the  candidate.  Would  he  not  have  a  right  to  go  on  the  hustings 
and  make  the  statement  ?  Yet  that  would  in  effect  be  a  publication  to  all 
the  world ;  for  there  are  no  means  of  preventing  non-electors  from  being 
present.  He  wim'd  clearly  have  a  right  to  send  a  letter  to  each  individual 
elector.  He  would  have  a  right  to  print  a  placard  and  circulate  it  in  the 
borough.  Then  may  he  not  publish  it  in  the  newspapers?  This  case  may 
come  within  the  rule  adopted  in  the  cases  where  a  privileged  communication  has 
been  made  in  the  presence  of  a  third  party.  Toogood  ▼.  Spy  v%g  (a)  decided 
that  a  charge  brought  by  A.  against  B.  in  the  presence  of  a  \\\\A  person,  was 
privileged,  if  done  honestly  and  bond  fide  y  and  that  the  circumstance  of  its 
being  stated  in  the  presence  of  a  third  person,  did  not  of  itself  make  it 
unauthorised,  but  that  it  was  a  question  to  be  left  to  the  jury  to  determine 
from  the  circumstances,  whether  A.  acted  bond  fide^  or  was  influenced  by 
malicious  motives.  The  question  of  bond  fidee,  ought  to  have  been  Idl  to 
the  jury  in  this  case.  There  are  many  cases  in  which  parties  making  publi- 
cations solely  for  their  private  advantage,  have  been  held  to  be  protected,  if 
they  have  acted  bond  fide.  Dtlaney  v.  Jones  (6),  and  Stoikley  v.  CUment 
(e).  All  the.«e  cases  shew,  that  where  the  parties  have  an  interest  in  the 
subject,  they  are  protected  in  publishing  bond  fide  statements,  which,  but  for 
such  circumstances,  would  be  libellous. 

Lord  Devman,  C.  J. — It  does  not  appear  to  us,  that  on  this  point  (cQ  there 
should  be  any  rule,  for  however  large  may  be  the  privileges  of  electors,  it 
would  be  extravagant  to  suppose,  that  they  can  justify  the  ]iublication  to  all 
the  world  of  facts  injurious  to  the  character  of  any  person  who  happens  to 
stand  in  the  situation  of  a  candidate. 

LiTTLBDALB,  WiLLiAMS,  and  CoLBRiDGE,  J.'s.  Concurred. 

Rule  refused. 

it)  1  Cro-n.  Mec.  &  R.  181 ;  4  Tyr.  (c)  4  Binff.  162. 

\.  (d)   A  rule  nas  granted  on  other 

(b)  4  Esp.  191.  points. 
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CaHPENTKR  v.  BrIOOS  Q"*««*'  '^-n^. 

Jan.  31. 
A  RULE  nisi  was  obtained,  calling  upon  the  plaintifT  to  shew  cause  why  a      A  plea  that 

judge^s  order  to  strike  out  a  plea  of  nan  assumpsit^  should  not  be  set  J^fJ'^^"f^ 
aside.    The  action  was  brought  on  a  guarantee,  given  by  the  defendah^  in  con-  writing,  may 
sideration  of  the  plaintiff's  having  accepted  certain  bills  of  exchange,  for  one  J\^ 
Martin,     The  defendant  pleaded^  Firsts  noii  asiumpgii  ;  $econdlj/,  that  there  <»«»?«<• 
was  no  agreemeni  in  writing  to  satisfy  the  Statute  of  Frauds.    On  a  sum- 
mons at  chambers,  the  learned  judge  refused  to  allow  both  pleas,  but  required 
the  defendant  to  select  one  of  th^n ;  and  accordingly,  the  plea  of  nan  a9sump' 
Ski  was  struck  out 


be  pl(»ad«d 
non  at' 


Sir  John  CampbeU  A.  G..  shewed  cause,  and  contended  that  both  pleas 
were  unnecessary. 

Hhitekttr*t,  in  support  of  the  rule. — It  is  not  clearly  decided  that  the  ob* 
jection  raised  by  the  second  plea,  can  be  taken  under  non  assumpui  ;  and 
there  are  decisions  to  shew  that  it  cannot  (a). — [Lord  Denman^  C.  J. — My 
view  of  the  matter  has  been,  that  if  there  is  no  undertaking  in  writing,  there 
is  no  contract,  and  the  plea  of  non  astumpMii  denies  the  contract.] — There 
are  two  questions  to  be  raised ;  first,  whether  the  guarantee  was  in  writing, 
and  secondly,  whether  the  plaintiff  accepted  the  guarantee  (&),  and  as 
some  of  the  judges  have  entertained  doubts  upon  this  subject,  this  application 
ought  to  be  granted 

Lord  Dbnman,  C.  J. — We  think  there  should  be  an  understanding  between 
the  parties^  that  the  defendant  should  be  at  liberty  to  raise  these  questions  at 
the  trial.    If  no  agreement  is  made,  the  rule  must  be  absolute. 

LiTTLBDALB  and  Williams,  J/s.,  concurred 

After  some  discussion  between  the  counsel,  the  rule  was  made  absolute  (r). 

la)  Barneti  v    Glossop,   I   HoJges  (e)  Se«  Morgan  v.  Ruddock^  1  Har 

94.  &  Wul.  505 ;  Smith  v.  Dixon,  1  Har.  & 

(b)  The  second  question  would  anse  Wol.  6G8;  Sheartrood  v.  //ay,  2  Har.  & 

under  the  plea  of  non   astumptit,   see  Wol.    249 ;    fnilis  v.  Langridge^   Id. 

Mozletf\,T%nklet,\C39\t,l^     in  that  2  0;    Johnson   v.   Doflgton,  2    M.   & 

case,  a  plea  that  the  guarantee  was  not  Wels.   657 ;   i^nd  Robinson  v.  Roland^ 

in  writing,  appeared  on  the  record,  w:th  anie,  74. 
non  assumpsit. 

Young  v.  Rishworth.  ^«».  7. 

A  RULE  nisi  had  been  obtained,  calling  on  the  plaintiff  toshew  cause  why  A  ciute  vat 
he  should  not  gjve  security  for  costs,  under  the  following  circumstances.  JJ-^^J^J^Sie*' 

Spring  Asiiies 
in  1836,  but  tlie  defendant  haTin^;  pleaded  a  fresh  plea,  the  notice  of  trial  waa  countermanded. 
1'heplea  waademurred  to,  tnd  set  down  for  arffument,  and  on  the  22d  December,  the  plaintiff  was 
discharged  under  the  Insolvent  Act.  The  defendant  to«'k  steps  to  obtain  security  for  costs,  in 
Anril,  1837t  >L°<'  subsequently  made  an  applicaTim  to  the  Court,  but  did  not  swear  to  merits  >-• 
Held,  that  the  defendant  was  not  entitled  to  obtain  security  for  his  costs. 
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€iue€n*s  JBemsk,  The  action  was  commenced  on  the  26th  January^  1836.  and  issue  having 
YovNo'        ^'^^  jomed»  notice  of  trial  was  given  by  the  plaintiff  lor  the  Spnng  Assizes 
«•  for  King9ton,  held  on  the  28th  March,     Two  days  before  the  commission 

day,  the  defendant  pleaded  a  fresh  plea  in  pursuance  of  leave  given,  and  the 
plaintiff  thereupon  countermanded  his  notice  of  trial.  The  plaintiff  demur- 
red to  the  plea,  and  the  defendant  joined  in  demurrer  on  the  17th  May.  On 
the  1st  October,  the  plaintiff  petitioned  the  Court  of  Insolvent  Debtors  to  be 
discharged,  and  obtained  his  discharge  on  the  22d  December^  1836.  On 
the  25th  April  1837,  a  summons  was  taken  out,  requiring  the  plaintiff  to 
pve  security  for  costs,  which  summons  was  dismissed  by  a  Judge.  On  the 
26th  October f  a  demand  of  security  for  costs  was  made  upon  the  plaint ifl^ 
and  a  notice  of  this  motion  was  aflerwards  given.  It  appeared  that  the  de- 
murrer would  stand  almut  the  9th  for  argument,  in  the  special  paper  for  this 
Term.  The  defendant  did  not  make  an  affidavit  of  merits,  but  the  plaintiff 
allied  his  belief  that  the  defendant  had  no  merits. 

Creeswell  and  Khourles  shewed  cause. — Security  for  costs  can  be  required, 
only  where  the  defendant  makes  an  affidavit  of  merits.  The  fact  of  the 
plaintiff  being  an  insolvent,  affords  no  ground  for  this  application,  for  if  he 
fails  in  the  action,  he  will  be  personally  liable  for  all  the  consequences.  In 
Morgan  v.  Evans  (a)  the  Court  of  Common  Pleas  refused  to  require  the 
plaintiff  to  give  security  for  costs,  although  it  was  sworn  that  he  was  insol- 
Tent,  and  that  the  action  was  brought  in  his  name,  for  the  benefit  of  /.  S. 
who  was  alone  beneficially  interested  in  the  result.  It  is  true,  that  in  Hea" 
ford  V.  Knight  (6),  where  the  plaintiff  was  discharged  under  the  Insolvent 
Act  ailer  issue  joined,  and  before  notice  of  trial  given,  the  Court  stayed  the 
proceedings  until  the  a$«signee,  or  some  creditor  of  the  plaintiff,  should  give 
security  for  costs.  But  in  that  case  it  was  clear,  that  the  plaintiff  sued  as  the 
mere  agent  of  his  assignees.  And,  moreover,  the  insolvency  had  taken 
place  before  notice  of  trial  was  given,  and  the  defendant  made  an  affidavit  of 
merits.  It  is  also  an  answer  to  this  application,  that  the  defendant  has  been 
guilty  of  unnecessary  delay  ;  had  it  not  been  for  his  delay,  the  trial  would 
have  taken  place  in  March,  1836.  Since  that  time  he  has  omitted,  for  a  long 
period,  to  take  any  step,  and  this  application  is  therefore  made  too  late. 

Sir  W,  W,  FoUett,  contrd. — This  is  not  an  application  to  the  indulgence 
of  the  Court :  the  defendant  claims  relief  in  accordance  with  the  ordinary 
practice  in  similar  cases.  The  plaintiff  relies  on  two  grounds  ;  First,  that 
the  Court  will  not  grant  security  for  costs  in  a  case  of  insolvency ;  Secondly, 
that  the  defendant  is  too  late  in  his  application.  The  defendant  is  not  bound 
to  make  any  affidavit  of  merits.  As  soon  as  the  plaintiff  became  insolvent 
his  condition  was  altered;  he  ceased  to  have  any  interest  in  this  action,  and 
his  debt  instantly  vested  in  his  assignees.  Heaford  v.  Knight  {b)  is  in  point. 
There  the  proceedings  were  stayed  until  the  assignee  or  some  creditor  should 
give  security  for  costs.  The  Court  will  compel  security  for  costs  when  a 
bankrupt,  either  certificated  or  uncertificated,  brings  an  action  for  the  benefit 
of  his  assignees,  Wthi  v.  Ward  (c).     The  rnle  with  legard  to  delay  is,  that 

(o)  7  Moore,  344 ;  Tidd-8  Prac.  9th         (A)  2  B  &  Ct.  579 
edit.  536.  (c)7'lcniiR.296. 
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no  step  miisi  have  been  taken  subsequently  to  the  act  which  is  made  the  QtuenU 
ground  of  the  application  to  the  Court.     In  the  present  case,  nothing  has        y^^ 

been  done  by  the  defendant,  with  the  exception  of  the  demand  for  costs,  and  „,.„*• 
the  notice  of  this  motion. 

Lord  Denman,  C.  J. — There  is  no  ground  for  making  this  rule  absolute. 

LiTTLEDALB,  J.— The  defendant  has  been  guilty  of  too  great  a  delay  to 
have  any  claim  to  make  this  rule  absolute. 

Williams,  J.,  and  Colbridob,  J.,  concuired. 

Rule  discharged  (d). 

(d)  See  Show  v.  Townstnd,  6  Taunt.       C.  7 A ;  Mason  v.  PoMiY/,  1  Cr.  &  Mce. 
123 ;  Bttkham  v.  Knight,  4  lUng.  N.      620. 


The  Queen  r.  The  Wardens,  Overseers,  and  Inhabitants 
of  St.  Saviour's,  Southwark. 


Jaa.29. 


]|Lf  ANDAMUS.     The  writ  recited,  that,  by  an  Act  of  22  ft  23  Car.  2,  inti-  1.  Where  « 

tuled  "  An  Act  for  making  the  manor  of  ParU  Garden  a  parish,  and  to  mindamua  it 
enable  the  parishioners  of  St.  Saviour's,  Southwark,  to  raise  a  maintenance,  »ot  friroloui 
lor  ministers  and  repairs  of  their  church ;"  it  was  recited,  that  James  Int,  by   h"  k  miH^be 
his  letters  patent,  granted  the  rectory  and  parsonage   impropriate  of  the   »fgw«?  «pon 
parish  church  of  St.  Samtwre,  Southwark,  to  certain  persons  and  their  heirs  tnd  not  upon  a 
in  trust,  for  the  wardens  of  the  said  parish  church  and  their  successors,  en-  ca|,^*^hy*Jhe 
Joining  them,  out  of  the  revenue  thereof,  to  find  and  maintain  two  preaching  return  should 
chaplains,  and  a  schoolmaster  and  usher,  for  the  free  grammar  school,  and  to  "\  By  ule 
repair  their  parish  church,  and  to  pay  their  chaplains  60/.  per  annum,  and  ^^  f'- ^  ^^ 
their  schoolmaster  and  usher  30/.  per  annum ;   but  because  the  said  parish  St.  s<m<nu'» 
church  was  a  very  great  church,  and  very  chargeable  to  be  maintained  in  due  ^au) *e^tan^ 
reparation,  and  because  the  revenue  of  the  said  rectory  did  not  amount  to  nua  ly,  six  or 
above   100/.,  eommttmbue*  annie,  by  reason  whereof  the   same  would  not  format  corporis 
extend  to  repair  the  said  church,  and  to  allow  any  reasonable  maintenance  to  ^^^'   '^*^* 
the  said  chaplains  :  for  redress  thereof,  it  was  (amongst  other  things)  enact-«  ters  paten^t,  ^ 

granted  to  this 
C'>rporation, 
the  rectnry  of  St.  Striour't,  enjoining  them  from  the  rerennes  thereof  to  maintain  two 
chaplains,  a  school-master  and  usher,  and  to  repair  the  parish  church ;  and  the  wardena  cove- 
Danted  for  thi'mselyes.  their  heirs  and  assifrns,  to  maintain  the  chaplains,  and  pay  other  charf^es. 
The  22  &  23  Car.  8,  discharged  the  parishioners  from  payment  or  all  tithes,  and  made  it  law- 
ful for  the  orerseers  and  churchwardens,  and  six  or  more  of  such  parishioners  k%  had  bom«*  the 
oiBce  of  churchwarden  or  overseer,  to  levy  a  rate  for  the  payment  of  the  above  salaries.  The 
56  O.  3,  c.  4,  after  repealinff  this  act  as  to  the  amount  to  be  raised  by  rate,  enacted,  That  it 
should  and  might  be  lawful  for  the  wardens,  oveneers  of  the  poor,  taid  other  inka' itanti,  to  make 
a  rate  for  the  pavment  of  the  increased  salaries  to  the  chaplains,  and  the  residue  to  be  applied 
to  the  repairs  of  the  church.  A  mandamus  having  issued  to  the  churchwardens,  overseers, 
and  other  inhntiitants  of  St.  5oviour'«,  commanding  them  to  make  a  rate  for  the  payment  of  the 
stipends  and  the  repair  of  th<>  church,  two  returns  were  made:  the  first  return,  by  the  wardens, 
stated,  that  the  writ  was  misdirected,  as  the  wardens,  overseers,  and  six  of  the  inhabitants  who 
had  served  these  offices,  alone  possessed  the  power  of  making  a  rate,  which  power  was  discretion- 
arr,  and  thai  they  therefore  had  refwed  to  make  the  rate.  The  other  return  was  made  by  certain 
inhabiunts,  and  stated  that  the  salaries  and  the  repairs  of  the  church  were  to  be  paid  from  the 
revenues  of  the  rectory,  which  were  sufficient  for  tnat  purpose  and  were  primarily  liable ;  that 
a  rate  coold  only  be  made  in  aid  of  that  primary  liability : — Held^Jtrttj  that  the  mandamus  was 
properly  directed.  Secondly^  that  the  chaplains,  &c.  were  entitled  to  be  paid  out  of  a  rau,  with- 
OHt  reference  to  any  funds  that  might  be  in  the  hands  of  the  wardens,  and  tl^  Court  quuhed 
the  returns,  tod  ordered  a  persmptory  mandamus  to  issue. 


SOUTHWAIK. 
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.Q«Mv'f  B*NcA.  ed  thav  all  the  inhabitanU  of  the  same  parish,  and  all  the  messuages,  landtt, 

The  QutKN     ^^'  ^^^^^^  ^  ^^^  ®^^'"  •hereafter  acquitted,  exonerated,  and  discharged  from 

V.  all  payment  of  any  tithes  or  tenths.     And  it  was  further  enacted,  that  in  con* 

^of*^"**  sideration  thereof,  it  should  be  lawful  for  the  churchwardens,  for  the  time 

St.Satioue's,  being,  of  the  said  parish,  and  the  overseers  of  the  poor  of  the  said  parish,  or 
the  greater  number  of  them,  giving  notice  unto,  or  caiUing  together  six  or  more 
of  such  inhabitants,  as  had  within  the  space  of  seven  years  then  last  past 
borne  the  same  office  therein,  to  assemble  themselves  yearly  and  make  and 
settle  a  tax,  rate,  or  assessment,  not  exceeding  the  sum  of  350/.  in  any  one 
year,  to  be  set  upon  all  the  parishioners  of  the  said  parish,  and  upon  alt  the 
occupiers  of  houses,  &c.  And  that  the  wardens  of  the  said  parish  church  of 
Si,  Savioftr'9  and  their  successors,  should,  by  equal  quarterly  payments,  pay 
yearly  for  ever  unto  each  of  the  said  two  chaplains  thereof,  the  yearly  sum  of 
too/.,  and  to  the  schoolmaster  and  usher  aforesaid,  the  yearly  sum  of  30/ 
which  said  several  sums  so  to  be  paid  to  the  said  chaplains,  schoolmaster,  and 
Uiiher  respectively,  should  be  in  lieu  of  all  monies  to  them  respectively  pay- 
able by  virtue  of  the  said  letters  patent  ;  and  all  the  residue  of  the  monies  so 
to  l)e  raised,  should  be  applied  and  disposed  of  towards  the  repairs  of  the  said 
parish  church  of  St  Saviour  g,  and  other  matters  concerning  the  adminis- 
tration of  the  said  church  affairs,  in  such  manner  as  the  said  wardens  of  tlie 
said  parish  church  for  the  time  being,  should  conceive  meet.  The  writ  thon 
stated,  that  by  56  Geo.  3  (local),  c.  4,  intituled  An  Act  to  enlarge  the  powers 
of  an  Act  of  22d  ft  23d  Car.  2,  it  was  enacted,  that  so  much  of  the  said 
Act  as  respected  the  amount  of  the  sum  to  be  raised  by  rate*  should  be  re- 
pealed ;  and  it  was  further  enacted,  that,  for  the  purposes  of  the  same  Act,  it 
should  and  might  lie  lawful  to  and  for  the  wardens,  overseers  of  the  poor 
and  other  inhabitania  of  the  said  parish,  in  vestry  assembled,  and  they  were 
thereby  empowered,  yearly  and  every  year,  to  make  or  cause  to  be  made  an 
assessment,  not  exceeding  the  sum  of  1#.  in  the  pound  in  each  year,  upon  the 
occupiers  r  f  houses,  &c.  in  the  said  parish  ;  and  that  the  said  wardois  and 
their  successors  should,  from  the  sums  so  collected,  by  equal  quarterly  pay- 
ments, pay  yearly  for  ever  unto  each  of  the  said  two  chaplains,  the  yearly  sum 
of  300/.,  and  unto  the  schoolmaster  and  usher  aforesaid,  the  yearly  sum  of 
30/.,  which  should  be  in  lieu  of  all  monies  to  them  respectively  payable  by 
virtue  of  the  said  letters  patent ;  and  all  the  residue  of  the  monies  so  to  be 
raised  as  aforesaid,  should  from  time  to  time  be  applied  towards  the  repairs 
of  the  said  parish  church  of  St.  Sctviour'e,  and  other  matters  concerning  the  ad- 
ministration of  the  same  church  affairs,  in  such  manner  as  the  said  wardens 
should  conceive  proper.  The  writ  then  stated,  that  the  salaries  of  the  chap- 
lains, &c.  were  due,  and  that  the  church  was  dilapidated  ;  that  applications 
for  the  payment  of  the  salaries  had  been  made  to  the  churchwardens,  and  had 
been  refused  by  them  ;  and  that  the  churchwardens,  overseers,  and  inhabit- 
ants of  the  parish  had  been  applied  to,  to  make  a  rate  for  the  purposes 
aforesaid,  and  that  they  had  neglected  and  refused  to  make  such  rate.  The 
writ  then  commanded  the  churchwardens,  overseers  of  the  poor,  and  inhabit- 
ants of  the  parish  of  St.  Saviour* e^  and  every  of  them,  to  call  a  vestry,  and 
make  a  sufficient  rate  for  the  purposes  aforesaid,  in  pursuance  of  22  &  23 
Car.  2,  and  56  Geo.  3. 

To  this  writ,  two  returns  were  made  ;    one  by  the  wardens  and  over- 
seers under  the  corporation  seal,  and  six  of  the  inhabitants;  the  other. 
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by  Luke  Embkdone,   Emanuel  Cooper,  Samuel  Nash,    William   Belch,    Qiten^BmA. 
and  A^red  RoeUng,  ^nb  of  the  inhabitants  of  St  Saviour* e.    The  first  return     j)^  Qcrixir 
stated,  that  by  the  32  H.  8,  it  was  enacted,  that  the  parishioners  of  Si,   ».   *,^^- 
Satxofu/e  should  elect  six  or  four  persons  to  be  churchwardens,  and  to  form  of 

ft  corporation.  The  return  then  admitted,  that  the  salaries  of  the  chaplains,  IoVthwaai;' 
schoolmaster,  and  ushers  were  still  due  and  owing,  and  that  the  church  was 
dilapidated.  It  then  stated,  that  the  wardens  were  unable  to  pay  the  said 
salaries,  by  reason  of  their  not  being  in  possession  of  any  sums  assessed 
under  22  h  23  Car,  2,  or  under  66  G,  3,  or  otherwise  howsoever.  The  re- 
tiira further  stated,  that  applications  had  been  made  to  the  wardens,  orerseers, 
and  inhabitants,  to  make  a  rate,  and  that  they  had  refused  to  make  a  rate,  as 
they  lawfully  might,  under  and  by  virtue  of  the  said  Acts ;  and  also,  because 
a  rate  might  be  made  under  the  said  Acts,  by  the  wardens,  overseers,  and  six 
or  more  of  the  inhabitants  who  had  borne  the  like  office.  That  the  said  Acts 
of  Parliament  rendered  it  lawful  for  the  wardens,  overseers,  and  six  of  the  in- 
habitants to  make  an  annual  rate ;  but  that  they  were  not,  in  and  by  the  said 
Acts  of  Parliament,  bound  or  obliged,  or  compelled  or  compellable,  to  make 
any  such  rate,  until  and  unless  they,  the  said  wardens  and  overseers  and  in- 
habitants, should  think  fit  or  expedient  so  to  do.  That  afler  the  coming  of 
the  said  writ,  the  churchwardens,  overseers,  and  other  inhabitants,  assembled 
in  vestry,  and  resolved  not  to  make  a  rate  as  they  lawfully  might,  under  and 
in  pursoance  of  the  said  Acts. 

The  return  of  the  five  inhabitants,  admitted  that  the  churchwardens,  over- 
seers, and  inhabitants,  bad  considered  the  application  to  make  a  rate,  and 
had  refused  to  do  so,  as  they  lawfully  might,  in  pur^^uance  of  the  22  &  23 
Car,  2  ;  and  also,  because  the  said  wardens,  overseers,  and  inhabitants  had 
DO  power  to  make  a  rate,  in  pursuance  of  the  56  Geo,  3  ;  that  Henry  6th 
incorporated  the  parishioners  of  St.  Margarets,  Souihwarh,  giving  them  the 
power  to  purchase  lands,  and  that  they  did  purchase  certain  lands  ;  that  by  32 
H,  8,  it  was  enacted,  that  the  parishes  of  St.  Margaret  and  Si.  Mary  Magdalen 
ihonld  be  united,  and  that  the  monastery  church  of  St.  Mary,  should  be  called 
the  parish  church  of  Si.  Saviour's  ;  that  the  parishioners  should  choose  six  or 
four  able  persons  to  be  churchwardens,  and  to  form  a  corporation  ;  and  that 
the  said  corporation  should  have  and  enjoy  all  the  messuages,  lands.  Sec.  that 
belonged  to  Si.  Margaret  and  St.  Mary  Overy,  as  well  as  the  lands,  &c.  pur- 
chased by  Uie  wardens  of  the  Guild  of  the  Assumption  ;  that  James  1st,  by 
his  letters  patent,  granted  the  rectory  of  St.  Saviours,  and  all  the  premises, 
hereditaments,  and  appurtenances  of  the  priory  of  St.  Mary  Overy,  to  the 
wardens  of  the  parish  church  of  St.  Saviours,  and  their  successors,  who  co- 
venanted for  themselves,  their  heirs  and  assigns,  to  maintain  two  chaplains, 
ft  schoolmaster,  and  an  usher,  and  to  pay  all  other  charges,  expenses,  and 
sums  of  money,  issuing  out  of  the  said  rectory.  That  the  charge  of  repairing 
the  parish  church  was  a  charge  issuing  out  of  the  said  rectory,  and  that  the 
wardens  were  bound  by  their  covenants  to  repair  the  church,  and  to  pay  the 
nid  stipends ;  that  divers  messuages,  lands,  and  tenements  granted,  conveyed, 
pnrdiased,  and  procured  by  the  said  wardens  of  the  parish  church  of  St, 
&Wovr'«,  under  the  said  letters  patent  and  Acts  of  Parliament  thereinbefore 
nentioDed,  were  of  large  annual  value,  to  wit,  of  the  value  of  1000/.  and  up- 
wds,  per  annum,  which  said  sum  of  1000/.  was  amply  sufficient,  year  by 
yesTi  to  repair  the  said  parish  church,  and  to  pay  the  said  stipends  in  the 
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Quee»*i  Brnu4i,    said  letters  patent  mentioned  ;   and  that  the  said  last  mentioned  wardens  and 

The  QvEEN     ^^  revenue  of  the  said  rectory  under  the  care  and  management  of  the  said 

f-  wardens,  were  then  primarily  liable  to  pay  the  said  stipends  in  the  said  letters 

of  patent,  and  to  repair  the  parish  church  ;  that  neither  the  56  Geo,  3,  nor  any 

SouiawABK*  other  Act,  exempted  the  wardens,  or  the  revenue  of  the  rectory,  from  their 
primary  liability  to  the  payment  of  the  said  stipends,  and  the  repair  of  the 
church,  but  that  the  object  of  the  Acts,  mentioned  in  the  writ,  was  to  make 
it  lawful  for  a  rate  to  be  made  in  aid  of  the  primary  liability  of  the  wardens, 
and  of  the  ruvenues  of  the  rectory,  and  not  to  empower  or  make  it  lawful  for 
a  rate  to  be  made  for  the  purposes  in  those  Acts  expressed,  without  any  con- 
tribution from  the  wardens  or  revenues  of  the  rectory  ;  that  up  to  June, 
1836,  the  wardens  had  always  paid  the  stipends  out  of  the  revenues  of  the 
rectory;  but  that  since  that  time,  they  had  refused  to  pay  the  stipends,  or  to 
provide  any  sums  out  of  the  revenues  of  the  rectory  for  the  repairs  of  the 
said  parish  church  ;  that  after  the  coming  of  the  writ,  a  vestry  was  assembled, 
at  which,  a  proposal  was  made  to  appoint  a  committee  to  investigate  the  state 
of  the  revenues  in  the  hands  of  the  said  wardens,  in  order  to  make  a  proper 
return  to  the  said  writ ;  that  a  motion  was  made  for  a  rate  of  6d.  in  the 
pound,  which  rate,  the  churchwardens,  overseers,  and  inhabitants  reject e«i, 
as  they  lawfully  might  under  the  provisions  of  the  Act  of  Parliament  men- 
tioned in  the  writ ;  and  also,  because  the  said  wardens  were  liable  to  pay  the 
said  stipends,  and  to  repair  the  parish  church,  which  they  had  wholly  refused 
to  do.  The  return  then  stated,  that  the  parishioners  had  no  power  to  make 
a  rate,  and  that  no  meeting  had  been  called  at  which  such  a  rate  could  he 
made;  that  the  inhabitants  were  commanded  by  the  writ,  to  make  a  rate  for 
the  repair  of  the  church,  whereas,  such  a  rate  was  a  matter  of  ecclesiastical 
cognizance,  and  not  within  the  jurisdiction  of  the  temporal  Ck>urts. 

Sir  F.  Pollock,  in  Trinity  Term,  obtained  a  rule  to  shew  cause  why  these 
returns  should  not  be  quashed  as  frivolous. 

Sir  /.  Campbell,  A.  G.  (with  whom  were  M,  D,  Hill  and  E,  Perry), 
shewed  cause — There  is  no  pretence  for  saying  that  these  returns  are  frivo- 
lous ;  on  the  contrary,  they  involve  important  questions  of  law  ;  the  Court, 
therefore,  will  not  dispose  of  this  question  on  a  rule  to  shew  cause,  but  will 
require  the  parties  to  set  down  the  case  for  argument  on  a  concilium,  in  order 
that  a  solemn  judgment  of  this  Court  may  be  obtained,  and  that  a  writ  of 
error  may  be  brought  if  necessary. 

Sir  F,  Pollock  contended  that  the  case  was  extremely  urgent,  as  the  sub- 
sistence of  the  chaplains  and  others,  depended  upon  the  speedy  judgment  of 
the  Court.  That  the  questions  of  law  might  be  argued  on  the  rule  to  shew 
cause. 

Lord  Denman,  C.  J.— As  this  return  involves  p<nnts  of  law,  the  proper 
course  ia  to  argue  it  upon  a  concilium.  It  may  stand  at  the  head  of  the 
crown  paper  (a). 

JioH.  24.  Sir  F,  Pollock  for  the  crown,  (on  a  subsequent  day). — The  substance 

(«)  Sec  the  Queen  v.  Payn,  ante,  99. 
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of  the  first  return  is,  that  the  mandamus  is  misdirected ;   that  it  ought  not  to    QiutnU  BendL 
hare  been  directed  to  the  parish  officers  and  inhabitanU  generally,  but  to  tho     xh«  Quiiit 
pariah  officers  and  six  of  such  inhabitants  as  had  served  the  office  of  warden   _.      *'• 
and  overseers  within  seven  years.     It  appears,  that  the  refusal  to  make  a  rate  of 

depends  upon  two  objections;  First,  that  the  parish  officers  and  inhabitants  ^«^^^«* 
ire  empowered  to  make  a  rate  at  their  discretion,  but  are  not  absolutely  bound 
to  make  one  ;  and  secondly,  that  a  rate  ought  to  be  made  under  the  provisions 
of  the  statutes,  by  the  wardens,  overseers,  and  six  or  more  of  such  inhabitants 
as  had  already  served  the  office  of  warden  or  overseer.  As  to  the  first  point, 
it  will  be  contended,  that  as  the  language  of  the  56  Geo,  3,  is,  "  that  it  shall 
and  may  be  lawful  for  the  wardens,  overseers  of  the  poor,  and  other  inhabit* 
ants,  and  they  are  hereby  empowered  to  make  a  rate ;"  a  discretionary  power 
is  therefore  given  them  to  make  or  to  refuse  a  rate  at  their  pleasure.  But  this 
Act  of  Parliament  is  of  a  public  nature  ;  and  in  construing  Statutes  which 
enjdn  a  public  duty,  the  word  "may"'  always  has  a  compulsory  signification. 
The  rule  is,  that  where  an  Act  of  Parliament  gives  a  power,  connected  with 
a  public  duty^  that  power  must  be  exercised,  unless  it  is  expressly 
stated  that  a  discretion  may  be  used.  The  observations  in  Bacon^g 
Abridgment,  tit.  "  Statute,'*  I.,  are  applicable  to  this  point.  "  Exception 
was  taken  to  an  indictment  upon  the  14  Car.  2,  c.  12,  against  church- 
wardens and  overseers  for  not  having  made  a  rate  to  reimburse  a  con« 
staUe;  that  the  Statute  only  puts  it  in  their  power  by  the  word  may,  to 
make  such  a  rate,  but  does  not  require  the  doing  of  it  as  a  duty,  for  the  omis- 
sion of  which,  they  are  punishable  ;  but  non  allocatur,  for  where  a  Statute 
directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the  public  good,  the  word 
may  means  the  same  as  the  word  shall.  The  23  //.  6,  says,  the  sheriff  may 
take  hail ;  but  the  construction  has  been  that  he  shall  do  this,  Salk,  609. 
Rix  V.  Barlow,  Fern,  154.'^  A  similar  rule  was  laid  down  in  Rex  v.  Com- 
missioners  of  the  Flockwold  fnclosure  (6).  In  the  construction  of  8  &  9  W. 
3,  c.  II,  s.  8,  which  relates  to  the  assignment  of  breaches,  the  word  "  may'* 
hsb  been  held  to  be  synonymous  with  ''  must."  As  to  the  second  point,  it 
appears,  by  reference  to  the  Statute,  that  the  power  of  making  a  rate  is 
vested  by  the  third  section,  in  the  wardens,  overseers  of  the  poor,  and  oth§r 
Mahitants,  in  vestry  assembled  ;  and  recourse  must  be  had  to  those  parties, 
when  a  rate  is  to  be  made  for  the  payment  of  the  larger  salaries  under 
the  latter  Act.  The  return  of  the  inhabitants  embraces  two  questions; 
First,  whether  the  inhabitants  are  entitled,  under  the  56  Geo,  3,  to  make  or 
refuse  a  rate  at  their  discretion,  which  question  has  been  already  considered ; 
and  Secondly,  whether  the  wardens  are  primarily  liable  to  pay  the  salaries, 
and  repair  the  church  out  of  the  funds  of  the  rectory.  With  regard  to  this 
point,  the  22  &  23  Car.  2,  exempts  the  parishioners  from  the  payment  of 
tithes,  and  empowers  them  to  raise  by  rates  an  annual  sum  for  the  pay- 
ment of  certain  salaries,  and  for  the  repair  of  the  church.  This  enactment  is  in 
the  nature  of  a  bargain  between  the  parish,  and  those  who  surrendered  the 
tithes,  and  obliges  the  former  to  make  a  rate  to  satisfy  the  objects  of  the  Act. 

Hindmarch.   for  the  wardens. — The  mandamus   is  misdirected.     It  is 
addressed  to  the  wardens,  overseers,  and  other  inhabitants,  whereas  it  is 

(^)  2  Chit.  251.  .: 
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Qti§e^tBatdu    dear  by  reference  to  the  22  &  23  Car.  2,  that  the  wardens,  overseers,  and 

The  Quiiir     '^  ^  ^^®  inhabitants  are  alone  authorised  to  make  a  rate.     The  56  G.  3, 

*•  repealed  so  much  only  of  the  Act  of  Car,  2,  as  related  to  the  amount  of  the 

of  sums  to  be  raised.     The  56  G.  3,  enacts  that  a  rate  is  to  be  made  by  the 

SuTHw*^"*'*  "  wardens,  overseers  of  the  poor,  and  other  inhabitants."    If  the  intention  was 

to  vest  the  power  of  making  a  rate  in  the  inhabitants  at  large,  the  words 

'*  wardens  and  overseers''  were  superfluous,  as  those  parties  would  be  included 

within  the  term  "inhabitants."     The   rule  of  construction  recognized  in 

Sandiman  v.  Breach  (c),  and  in  Kitchen  v.  Shaw  (d),  is  applicable  to  this 

case.    The  legislature  intended  that  the  same  persons  who  were  authorized 

by  the  Act  of  Car,  2,  to  make  a  rate,  should  by  the  56  Geo,  3,  be  empowered 

to  make  a  rate  of  larger  amount. 

Sir  /.  Camphelly  A.  G.,  {Perry  was  with  him)  for  the  inhabitants  who 
made  the  return. — The  inhabitants  contend,  that  there  exist  ample  funds  for 
the  payment  of  the  stipends,  and  the  repair  of  the  church;  and  that  no  rate 
ought  to  be  made  until  those  funds  have  oeen  exhausted.  The  mandamus  is 
bad,  for  it  does  not  suggest  any  deficiency  of  funds ;  whereas,  the  return 
states  that  the  wardens  have  a  sufficient  amount  to  pay  the  salaries,  and  repair 
the  church.  The  writ  ought  to  state  the  fiicts  on  which  the  mandatory  part 
of  it  is  founded ;  otherwise,  it  will  appear  to  have  issued  improvidently,  Rex  r. 
J%e  Margate  Pier  Company  (e).  The  writ  should  have  commanded  them 
to  pay,  and  not  to  make  a  rate.  The  rectory  granted  by  the  letters  patent 
of  Jamee  1,  forms  the  source  from  which  the  salaries  and  the  repairs  are  to 
be  defrayed.  And  it  is  only  in  the  event  of  that  source  proving  insufficient, 
that  a  rate  ought  to  be  made. — [Coleridge,  J. — Did  the  rectory  consist  of 
other  revenues  besides  those  tithes  which  were  extinguished  by  the  Act  of 
22  &  23  Car,  2.] — The  letters  patent  of  Jamee  2,  conveyed  to  the  warden? 
(A  St,  Saviovr'^e,  the  tenements,  hereditaments,  and  premises,  formerly  parcel  of 
the  priory  of  St,  Mary  Overy,  By  accepting  the  grant,  the  wardens  became 
liable  to  all  the  conditions  annexed  to  it,  The  Mayor  and  Buryeeeee  of 
Lyme  Regie  v.  Henley,  Eeq,  (J),  The  recital  in  the  Act  of  22  &  23  Car.  2, 
that  the  revenues  of  the  rectory  were  inadequate  to  the  pa3rment  of  the 
salaries  and  the  repair  of  the  church,  shows  that  they  were  considered  by  the 
legislature  as  a  primary  fund.  Before  the  chaplains  made  this  application, 
they  should  have  taken  steps  to  get  possession  of  the  revenues  in  the  hands 
of  the  wardens.  Those  revenues  are  stated  in  the  return  to  amount  to  the 
annual  sum  of  1000/.,  and  to  be  sufficient  for  the  payment  of  the  chaplains, 
and  for  the  repairs  of  the  church.  The  mandamus  does  not  show  any 
necessity  for  making  a  rate ;  and  the  Acts  of  Parliament  prove  that  no  rate 
was  to  be  made  irrespectively  of  the  primary  fund. 

Sir  F,  Polloch  in  reply.— Whatever  may  be  the  case  with  regard  to  the 
repairs  of  the  church,  it  is  plain  that  the  legislature  intended  the  chaplains  to 
be  paid  out  of  the  rate.  The  Act  was  framed  to  prevent  the  necessity  of 
their  applying  to  a  Court  of  equity  for  payment  of  their  salaries. — [Coleridg^^ 
J.— Your  argument  is,  that  however  large  the  funds  in  the  bands  of  the 

(c)  7  B.  &  Cr.  96.  (e)  3  B.  &  Aid.  220. 

(«0  1  Nev.  &  Per.  791 ;  1  Will.  Woll.  (/)  3  B.  &  Adol.  77 ;  5  Bing.  91 ;  I 
k  Dav.  278,  S.  C  Scott,  291 ;  1  Bing.  N.  C.  222. 
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wardeqs  may  be,  the  chaplains  are  entitled  to  be  paid  out  of  the  rate].    QmWj  ffcurfu 
Tbey  are  not  bound  to  look  to  any  other  source  for  payment.     The  defend*     j^^^  Quiiir 
tnts  contend,  that  the  mandamus  does  not  allege  any  necessity  for  a  rate ;  the  *• 

necessity  however  is  sufficiently  stated,  when  it  is  said  that  the  chaplains  are  of 

unpaid,  and  the  church  dilapidated.  It  is  contended  that  the  writ  does  not  fJolH^Jwfc.* 
allege  any  deficiency  of  funds  in  the  hands  of  the  wardens  ;  if  this  be  a  defect, 
it  is  cured  by  the  return,  which  states  that  the  wardens  have  no  funds  arising 
fn>m  rates,  or  otherwise  howsoever.  The  return  states  no  facts  upon  which 
a  traverBe  can  be  taken,  and  if  it  be  held  good,  the  chaplains,  schoolmaster, 
and  uslier,  are  without  a  remedy. 

Cur,  ado,  vuU, 

Lord  Desman,  C.  J. — This  was  a  mandamus  which  had  issued  at  the 
prayer  of  the  two  chaplains,  school-master,  and  usher,  of  Si,  Saviours  South* 
wifk,  commanding  the  defendants  to  make  a  rate  for  the  payment  of  certain 
salaries,  to  which  they  claimed  to  be  entitled  under  the  22  &  23  Car.  2,  and 
56  G>o.3,  c.  4.  Two  returns  were  made;  and  upon  the  argument  it  waa 
conceded,  that  if  the  mandamus  were  properly  directed,  and  if  the  rate  spoken 
of  in  those  Acts  were  the  primary  fund  for  the  payment  of  the  salaries  in 
question,  then  the  writ  was  good  and  the  returns  insufficient,  and  that  a  pe- 
remptory mandamus,  if  necessary,  ought  to  issue ;  the  AUorney-Gtiural  for 
the  inhalHtants,  properly  conceding  that  these  salaries  ought  to  be  paid. 
We  had  no  doubt  upon  the  argument  that  the  mandamus  was  properly  di- 
re<:ted,  and  upon  consideration,  we  are  of  opimon  that  the  primary  fund  to 
which  the  chaplains,  school-master,  and  usher,  are  by  law  to  look  for  their 
salaries,  is  a  rate  to  be  made  annually  under  the  provision  of  the  66  G$o,  8, 
c  4, 8.  5,  without  reference  to  arrears,  if  any,  of  any  former  rate,  or  to  any 
other  fvnd  in  the  hands  of  the  churchwardens.  It  is  not  necessary  for  the 
purposes  of  this  case  to  enquire  into  the  history  of  this  parish  earlier  than 
the  reign  of  JameM  1,  for  there  is  no  evidence  whatever,  on  the  face  of  the 
mandamus  or  return,  or  to  be  collected  from  the  two  Statutes  above  mentioned, 
that  there  exist  any  funds  appropriated  at  any  earlier  period  to  the  purposes 
now  in  question.  It  appears  that  the  monarch  last  named,  by  his  letters 
patent,  granted  the  rectory  and  parsonage  impropriate,  to  certain  persons  and 
their  heirs,  in  trust  for  the  churchwardens  and  their  successors,  enjoining 
them,  out  of  the  revenue  thereof,  to  find  and  maintain  two  preaching  chap- 
hins,  and  a  school-master  and  usher,  and  to  pay  the  two  former  60/.  and 
the  two  latter  30/.  per  annum.  The  revenue  of  the  rectory  was,  therefore, 
the  original  fund  for  the  payment  of  these  stipends ;  but  in  the  22  &  23 
Cor.  2,  an  Act  passed,  on  account  of  the  inability  of  providing  for  these  sti- 
pends and  the  repairs  of  the  parish  church  out  of  this  fund.  This  Act,  there- 
fore, exonerated  the  parishioners  from  all  tithes  ;  thereby,  in  great  measure, 
^ving  op  the  original  source,  and  in  consideratk»n  thereof,  substituting  a  rate, 
which  it  empowered  the  wardens  and  overseers,  calling  together  six  inhabit- 
vits,  with  a  certain  qualification  mentioned,  to  make  and  settle  yearly,  for 
Ihe  purpose  of  raising  a  sum  not  exceeding  360/.  It  then  directs  the  war- 
^s  to  pay  each  of  the  chaplains  the  yearly  sum  of  100/.,  the  school-master 
20/,  and  the  usher  10/.,  which  said  several  sums  (it  declares)  so  to  be  paid 
to  them  respectively,  as  aforesaid,  shall  be  in  lieu  of  all  monies  respectively 
P^jable  by  virtue  of  the  said  letters  patent.   It  is  clear,  under  this  provisbn 
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Quem*t  Bftuh.    that  without  reference  to  the  tithes  which  were  extinguished,  or  to  any  otlicr 
TL«  QuiEN      source  of  income  derivable  under  the  letters  patent  of  King  Jameg,  the  chap- 
Th  W**  ^**"*  ^^^  thenceforth  entitled  to  receive  the  sums  specified  primarily,  from 

of  a  rate,  which  rate  must  be  raised  annually,  because  no  arrears  were  to  accu- 

^'uTHWARKf  ""^'^^  ***  *^^  hands  of  the  wardens,  all  the  residue  beyond  the  amount  of 
the  salaries  being  appropriated  by  the  same  clause  to  the  repairs  of  the 
church.  In  this  state,  things  continued  till  the  56  Geo.  3,  c.  4,  when  an 
Act  passed,  which  after  reciting  the  former  enactment,  and  also  that  the 
sum  allowed  to  be  raised  by  it  and  the  revenue  of  the  rectory  under  the 
management  of  the  wardens  were  inadequate  to  the  repairing  of  the  church, 
and  increasing  the  stipends  paid  to  the  chaplains,  which  are  now  inadequate, 
and  ought  to  be  increased,  and  that  it  was  expedient  to  give  power  for  raising 
additional  rates  for  those  purposes,  repeals  so'  much  of  the  said  Act  as 
respects  the  amount  of  the  sum  to  be  raised  by  rate.  It  was  contended 
upon  this  recital,  that  it  disclosed  a  revenue  of  the  rectory,  still  existing  un- 
der a  management  of  the  wardens,  though  the  tithes  were  extinct,  and  that 
the  proceeds  of  this  revenue  ought  to  be  accounted  for,  and  exhausted  before 
any  rate  was  raised.  This  recital  is,  no  doubt,  evidence  of  the  existcne?  of 
a  revenue,  but  that  seems  to  us  immaterial,  for  the  chaplain,  school  n^.a8ter, 
and  usher,  have  no  claim  upon  it,  whatever  may  be  its  amount ;  to  what  pur- 
poses it  is  to  be  applied,  beyond  the  repairs  of  the  church,  or  what  is  its 
amount,  we  are  not  now  called  upon  to  examine ;  such  inquiry,  if  thought 
desirable,  may  be  instituted  elsewhere,  and  at  another  time,  but  it  is  foreign 
to  the  present  discussion.  The  3d  section  then  provides  for  an  annual  rate 
to  be  made  by  the  wardens,  overseers,  and  other  inhabitants  in  vestry 
assembled,  not  exceeding  one  shilling  in  the  pound,  and  lastly,  the  5th  sec- 
tion enacts,  that  the  suras  so  raised,  shall  be  thus  applied,  that  is  to  say, 
the  wardens  shall  by  equal  quarterly  payments,  pay  yearly  for  ever,  300/. 
to  each  of  the  chaplains,  20/.  to  the  schoolmaster,  and  10/.  to  the  usher, 
which  sums  shall  be  in  lieu  of  all  tlie  monies  to  them  respectively  payable 
by  virtue  of  the  said  letters  patent,  the  residue  to  be  applied  to  the  church 
repairs,  and  other  purposes  mentioned  in  the  Act.  All  the  same  remarks 
apply  to  this  provision,  which  we  have  made  on  the  correspondent  provision, 
m  the  Statute  of  Car.  2;  it  is  obvious  that  the  chaplains  are  to  be  paid  wholly 
out  of  the  rate,  that  they  have  been  deprived  of  their  claim  upon  any  other 
source  of  revenue,  and  that  from  year  to  year,  whatever  money  may  be  in 
the  hands  of  the  wardens,  a  rate  is  to  be  made  for  this  purpose.  As,  there- 
fore, they  have  not  been  paid,  and  as  no  rate  has  been  made,  it  is  the  duty 
of  the  authorities  named  in  the  Act,  to  whom  the  writ  has  been  directed,  to 
proceed  forthwith  to  impose  and  collect  the  rate,  and  pay  the  salaries  speci- 
fied in  the  Statute.  Upon  these  grounds  we  are  of  opinion  that  the  manda- 
mus is  good,  and  that  the  returns  made  to  it  ought  to  be  quashed. 

Returns  quashed. 
Writ  of  peremptory  mandamus  to  issue. 
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TuFFNELL,  Clerk,  v.  Constable  and  another^  Executors  of 

Robinson. 

/COVENANT.    The  declaration  stated,  that  by  an  indenture  made  between   A  tntator,  by 

/ame9  Robinson,  of  Wormin^ord,  Essex,  deceased,  of  the  one  part,  and  Hfodme^we- 

the  plaintiff,  the  vicar  of  the  same  parish,  of  the  other  part,  the  said  James  nuted  with 

RMnson  for  himself,  his  heirs,  executors,  and  administrators,  did  thereby  ibr^himseU;  hit 

coTenant  with  the  said  vicar  and  his  successors,  that  he,  the  said  /.  R,  l*"™.  'J^^J*  . 

wottiJ,  in  his  life  time,  and  within  three  calendar  months  after  the  date  of  the  nittnton,  that 

said  indenture ;  or  that  out  of  his  personal  estate,  the  executors  or  adminis-  J^ouj^'^^/est 

frators  of  the  said  /.  R,  should  and  would,  within  six  calendar  months  after  a  »am  of  money 

his  decease,  invest  at  interest  in  the  3  per  cent  Consolidated  Bank  Annuities,  iMv^f^MTin^ 

or  in  some  other  government  or  parliamentary  stock  or  fund  of  Great  Britain,  *!»•  r«p«cti?e 

being  or  producing  perpetual  annuities,  and  not  in  any  annuities  the  time  or  names  of  the 

duration  of  which  is  limited,  and  in  the  corporate  name  of  the  vicar  of  the  ^JJ^S'^'^**^* 

vicarage  or  church  of  Worminqford,  and  in  the  corporate  names  of  the  church-  of  W.,  and  the 

wardens  of  the  parish  of'  Wormingfordf  and  in  the  corporate  name  of  the  a,*ujSn^rort 

archdeacon  of  Colchester,  in  the  said  county,  such  a  sum  of  money  as  when  ^^  ^PP^y  tbe 

so  invested,  as  aforesaid,  and  immediately  after  such  investment,  would  pro-  oftothesup- 

duce  from  the  yearly  interest  or  dividend  thereof,  the  annual  sum  of  36/. ;  such  J^^°'  ^^  ^ 

sum  to  be  held,  received,  and  applied,  by  the  vicar  and  churchwardens  for  the  certain  othm- 

time  being,  and  the  archdeacon  of  Colchester  for  the  time  being,  upon  trust  ^o^  t^lffd' 

to  pay  lOl.  per  annum  towards  the  parish  school,  and  also  further  sums  upon  *^**  the  execu- 
.  1  •    xi.     J     J  '^        tor*  of  the  tee- 

the trusts  expressed  m  the  deed.  tator  were 

The  declaration  then  stated,  that  after  the  making  of  the  indenture,  the  fomlhe  ^J^ 

said  /.  R.  died;  that  the  defiendants  became  his  executors,  and  that  they  nant, and  that 

received  as  such  executors  peri^onal  property  to  a  greater  amount  than  was  diMharge  "** 

snfiicienf  to  satisfy  the  covenant.     Breach:  that  the  covenant  had  not  been   *l»em.»eV*^y 

-  ''  merely  shew- 

perfonnea.  ing  that  the 

The  defendant  craved  oyer  of  the  deed,  whereby  it  appeared  that  the  SSt^bt  Uwf 
deed  was  a  voluntary  conveyance,  providing  that  (he  trustees  should  pay  the  take  the  pro- 
snm  of  10/.  per  annum  towards  the  support  of  the  parish  school,  or  of  such  ^rp^mechlL 
other  school  as  they  should  think  fit;  and  the  further  annual  sum  of  10/.  T*ct«» 
in  purchase  of  coals  to  be  resold  to  the  poor  of  Wormingford  at  a  reduced 
price;  and  further,  to  expend  the  remainder  of  the  money  m  the  purchase  of 
blinkets  and  winter  clothing,  for  the  poor  of  the  same  parish. 

Demvrrer,  and  the  following  causes  were  assigned :  that  the  covenant  de- 
clared on  was  void,  and  was  so  at  the  time  it  was  made,  on  the  ground  of  the 
impossibility  of  performing  it ;  inasmuch  as  it  was  a  covenant  to  invest  money 
in  the  corporate  name  of  certain  corporations  sole,  who  could  not  by  law  take 
personal  chattels  by  their  corporate  names,  or  in  their  corporate  character,  or 
by  perpetual  succession  ;  and  further,  that  churchwardens  were  not  by  law 
a  corporation  for  the  purpose  of  taking  or  holding  the  money  covenanted  to 
be  invested,  and  that  therefore  no  such  investment  could  be  made  by  the 
testator,  or  by  the  defendants  as  his  executors. 

CkannelL  in  support  of  the  demurrer. — This  covenant  is  impossible/  and 

TOL.  I.  I 
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is  therefore  void.     The  object  of  the  indenture  is  to  invest  money  in  the 
corporate  names  of  the  parties  therein  named,  and  to  create  a  perpetuity. 
CoMiTABLB.     ^^\  ^^^^  parties  are  not  capable  of  taking  this  description  of  property  in 
their  corporate  character.     All  the  cases  show  that  churchwardens  arc  a  cor- 
poration for  certain  purposes  only.     Thus  the  69  G.  3,  c.  12,  s.  17,  enables 
them  to  hold  lands  for  the  benefit  of  the  poor.     They  are  also  a  corporatbn 
for  the  purpose  of  protecting  the  goods  of  the  parish ;  and,  being  entitled  to 
the  custody  of  them,  they  may  bring  actions  in  respect  of  those  goods ;  but 
if  their  successors  think  proper  to  sue,  the  declaration  must  conclude  to  the 
damage  of  the  parishioners,  Hadman  v.  Ringwood  (a),  2  Wms.  Sound.  47, 
c;  1  Burn's  Eccl.  Law,  408  (edit.  1824);  Gibs,  Cod.  215.     In    WilhneU 
V.  Gartham  (b\  they  arc  said  by  Lord  Kenyon  to  be  "only  qud  a  corponi- 
lion.''    Again,  the  covenant  requires  the  defendants  to  invest  money  in  the 
corporate  character  of  the  parties ;  but  as  those  parties  possess  no  such  charac- 
ter, the  Bank  of  England  would  refuse  to  invest  the  money  in  their  corporate 
ci^>acity.     The  rule  is  clear,  that  when  "  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  from  performing  it,  without  any  default  in  him,  and 
hath  no  remedy  over,  the  law  will  excuse  him,"  Paradine  v.  Jane  (c),  The 
Brecknock  Company  v.  Pritchard  (rf),  Atkinson  v.  Ritchie  (e).     A  covenant 
resembles  a  condition.     Now  a  condition  is  either  precedent  or  subsequent. 
"  If  a  condition  precedent  to  a  feoffment  be  impossible  at  the  time,  or  after- 
wards becomes  impossible,  the  feoffment  shall  be  of  no  effect;  for  till  perform- 
ance, the  estate  cannot  vest.     If  the  condition  subsequent  to  a  feoffment  be 
impossible  at  the  time  of  the  making,  the  estate  of  the  feoffee  is  absolute,  and 
the  condition  is  void,^'  Com.  Dig.  D.  1,  tit.  "  G)ndition."     "  If  a  condition 
be  to  do  a  thing  which  by  no  means  can  be  done,  it  shall  be  said  to  be  an 
impossible  condition :  as  to  go  from  London  to  Rome  in  three  hours,"  Com. 
Dig.  tit  ''  Condition,"  D.  2.     The  same  doctrine  is  laid  down  in  Shephard*s 
Touchstone,  164,  ch.  7.    It  is  true,  the  editor  denies  it  to  be  law,  but  he  cites 
no  authority  in  support  of  his  opinion.     The  resemblance  between  covenants 
and  conditions  is  maintained  in  Shelley's  case  (J). 

Thesiger,  contrd. — A  covenantor  is  not  at  liberty  to  allege  the  impossi- 
bility of  performing  a  covenant  into  which  he  has  deliberately^  entered.  He 
makes  his  own  contract,  and  is  bound  to  anticipate  all  the  circumstances  that 
tend  to  prevent  him  from  performing  it.  If  he  breaks  his  covenant,  the  law 
will  not  excuse  him,  but  he  must  pay  damages.  But  this  case  is  stronger 
than  that  of  a  covenant,  rendered  impossible  by  subsequent  events.  Here  no 
change  of  circumstances  has  taken  place,  and  the  covenantor  was  aware  at  the 
time  of  the  impossibility  of  performing  the  covenant.  It  is  said,  that  the  Bank 
will  not  invest  the  stock  in  the  corporate  names  of  the  parties ;  but  no  proof 
has  been  given  that  the  Bank  has  refused;  and  if  such  refusal  had  occurred, 
that  would  not  excuse  the  defendants,  for  the  rule  is,  that  if  a  man  stipulates 
that  another  shall  perform  a  certain  act,  he  must  procure  that  other  to  perform 
it^  or  pay  damages  for  the  breach  of  his  engagement^  Doughty  v.  Neal  (y). 

(a)  Cro.  Elix.  145, 179.  (e)  10  East,  530. 


6)  6  T.  It  396.  (/)  1  Co.  Rep.  98. 

6  T.  Rep.  388.  (^)  1  Saund.  214. 

)  6  T.  Rep.  750. 


J, 
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Bat  !t  is  not  impossible  to  perform  this  covenant.  It  inay  be  conceded,  Qu^VfRciNA. 
that  the  vicar  and  archdeacon  could  not  take  chattels  in  succession.  The 
diattcis  would  pass  to  the  executors  or  administrators  of  either  of  them, 
and  they  would  be  tenants  in  common  with  the  survivor,  Co,  Lit  190,  a.  sect. 
297;  but  the  defendants  are  bound  to  invest  the  money,  without  considering 
vbether  it  will  descend  to  the  successors  of  the  parties  in  their  natural,  or 
their  corporate  character.  The  rule  of  succession  as  to  chattels,  in  the  care 
of  a  corporation  sole,  is  laid  down  in  Co.  Lit  9,  a.,  and  Harg.  note  1 ;  Co.  Lit. 
46,  b.,  Fuiwooefs  Case  (A),  Renneil  v.  The  Bishop  of  Lincoln  (i).  Church- 
wardens are  a  corporation  for  the  purpose  of  taking  goods,  8  Ed.  4,  p.  6, 
pi.  5.  They  may  bring  trespass  for  a  book  bebnging  to  the  parishioners,  37  H. 
6,  p.  30,  pi.  11;  Bro,  Abr.  tit.  **  Gardein  Desglise,'^  To.  7,  pi.  6  ;  Uid. 
tit  "Corporations,"  fo.  165,  pi.  55.  But  assuming  that  chattels  will  not  gene- 
rally pass  to  the  successors  of  a  sole  corporation,  the  grant  of  chattels  for  a 
charitable  purpose  is  an  exception,  Rtiee  v.  7%«  Archbishop  of  Canterbwry 
(j)>  cited  also  in  Roberts  v.  Walker  (A),  Mavor  v.  Nixon  (Q. 

CkaMsU^  in  reply. 

Lon)  Dsiof  AN,  C.  J. — This  is  an  action  of  covenant,  brought  against  the 
executors  of  Robinson  for  not  investing  so  much  stock  as  would  produce  the 
aanual  sum  of  35/.  This  stock  the  defendants  have  not  invested,  and  they 
say  they  are  unable  to  do  so,  because  it  could  not  be  taken  by  the  covenantees 
b  their  corporate  character,  and  would  not  go  in  succession.  It  is  true,  the 
law  may  interfere  with  the  succession  of  the  property,  but  with  that  circum- 
itance  the  defendants  have  no  concern,  and  they  are  not  on  that  account 
relieved  from  the  obligation  of  performing  the  covenant.  They  have  the 
power  of  investing  the  stock,  and  they  ought  to  do  so.  The  fact  that  part 
of  this  money  is  appropriated  to  support  a  school,  and  supply  the  poor  with 
coals,  may  afford  a  ground  for  applying  to  a  Court  of  £quity,  but  in  the 
mean  time,  the  defendants  must  perform  the  covenant  entered  into  by  the 
testator. 

LiTTLKDALB,  J. — The  answer  of  the  defendants  to  this  action  is,  that  the 
parties,  in  whose  name  the  stock  is  to  be  invested,  are  unable  to  take  it  in 
their  corporate  character.  The  defendants  must,  however,  make  the  attempt 
to  invest  it,  and  they  ought  to  show  that  they  have  applied  to  the  Bank  of 
England,  and  that  the  investment  of  this  money  is  utterly  impossible.  The 
law  does  not  prohibit  the  investment ;  it  merely  prevents  these  parties  from 
^ingit  in  their  corporate  capacity.  The  defendants  by  investing  this  stock, 
vould  not  be  guilty  of  a  vk)lation  of  the  law,  or  of  a  breach  of  moral  duty.  Then 
1^ there  be  nothing  in  this  covenant  contravening  the  law,  and  parties  are  in 
existence  capable  of  taking  this  stock,  though  not  in  their  corporate  character, 
^  defendants  roust  fulfil  the  covenant.  The  party  whom  they  represent 
mnst  be  supposed  to  have  known  the  law  at  the  time  he  entered  into  the 

G^Teoant. 

(A)  4  Co.  Rep.  65,  a.  (k)  1  Rusa.  &  Mil.  759. 

(«')  7  B.  &  €.176.  (0  2  You.  &  Jer.  60. 

0')14Ves.366. 
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Qi»een*s  BeneK  WiLLiAMS,  J. — ^No  change  of  circumstances  has  taken  place  between  the 
date  of  this  indenture  and  the  present  action,  which  can  exonerate  the  defend- 
ants from  their  liability  to  perform  this  covenant.  There  are  certain  parties, 
and  there  is  nothing  to  prevent  the  stock  from  being  invested  in  their  names, 
subject  to  such  interference  as  a  Court  of  Equity  may  exercise.  The  cove- 
nant contains  nothing  illegal,  and  the  defendants  do  not  show  that  it  can- 
not be  performed. 


Tuff NELL 

V. 

Constable. 


Coleridge,  J. — This  is  an  action  brought  against  the  defendants  for  not 
investing  a  certain  amount  of  stock ;  and  the  answer  attempted  to  be  given 
is,  that  the  covenant  cannot  be  performed.  I  will  not  at  present  stop  to 
enquire  how  far  that  allegation,  if  true,  would  be  a  defence  to  this  action.  It 
is  sufficient  to  say,  that  in  this  case  no  such  impossibility  has  been  shown  to 
exist.  These  parties  are  corporations  for  certain  purposes,  and  an  attempt, 
at  least,  ought  to  have  been  made  to  invest  the  stock  in  their  name.  The  case 
might  be  different  if,  after  the  making  of  the  covenant,  such  alterations  had 
been  made  in  the  Bank  arrangements,  as  to  prevent  this  stock  from  being 
invested.  At  present,  the  only  question  is,  whether  this  investment  can  be 
made.  It  is  no  answer  to  say,  that  the  Bank  would  refuse  to  invest  the 
money.  Some  act  of  Parliament  ought  to  be  pointed  out,  by  which  the  Bank 
is  prohibited  from  receiving  the  investment.  It  is  impossible  to  speculate 
as  to  what  the  Bank  would  do  under  such  circumstances. 

Judgment  for  the  platntiflT. 


Jan.  18. 


Richards  v.  Fry. 


TrMpantfor       HpRESPASS.    The  declaration  stated,  that  the  defendant  broke  and  en- 
ent«rin|the  ^®'^^  ^^®  plaintiff's  closes,  by  name  and  abuttals,  and  chased  and  drove 

plaintiff's  close,  away  the  plaintiff's  sheep  from  and  out  of  the  said  closes,  to  places  at  a  great 
distance,  and  there  kept  them,  and  afterwards  drove  and  chased  the  sheep 
away  from  the  said  last-mentioned  places,  to  other  places  at  a  greater 
distance. 

Pleas: — First,  not  guilty  ;  Second,  that  the  closes  were  not  the  plaintiff's ; 
Third,  as  to  driving  and  chasing  the  sheep  elsewhere  than  in  the  plaintiff^s 
closes,  that  the  defendant  was  possessed  of  a  messuage  and  lands,  and  that 
alt  the  occupiers  for  the  time  being  of  the  said  messuage  and  lands,/or  thirty 
years  next  before  the  said  several  times  when,  Sec.,  have  actually,  as  of  ri^ht, 
had,  and  have  been  used  and  accustomed,  and  of  right  ought  to  have  had,  ami 
the  said  defendant  then  had  and  still  of  right  ought  to  have  common  of  pasture 
in  a  certain  common,  as  to  the  said  messuage  and  lands,  belonging  and  apper- 
taining. The  plea  then  justiSed  driving  and  chasing  the  plaintiff's  sheep 
from  that  common,  as  disturbing  the  defendant's  right 


and  chasing 
his  sheep  to 
certain  places, 
and  keeping 
them  there  ; 
and  afterwards 
chasing  them 
to  other  dis- 
tant places. 
Plea,  ao  to 
chasing  the 
sheep  else- 
where than 
in  the  plain- 
tiff's close,  that 
the  defendant 
was  possessed 
of  a  messuage, 
&c.,  the  occu- 
piers whereof 
for  thirty  yeart 
next  before 


the  taid  teveral  times  when,  t^c,  had  enjoyed  common  of  pasture,  appurtenant,  &c.  and  iustifj- 
ing  the  chasing  the  sheep  from  the  common,  as  disturbing  the  defendant's  right : — Held^  that 
this  plea  does  not  aver  only  possession  of  a  right  of  common,  but  that  it  avers  a  right  of 
common  in  a  gite  estate,  substituting  for  time  immemorial,  the  30  years  under  2  &  3  W.  4,c  71, 
and  therefore  that  the  plea  was  bi^ ;  because,  under  that  Sutute,  the  thirty  years  must  be 
arerred  to  be  Atrfy  years  nest  Ufoirt  the  existing  (or  possibly  some  other)  tuit. 
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Demtarer  to  the  third  plea,  assigning  for  cause,  that  it  did  not  appear  for    Qitcfn'i  BfncK 
liow  many  years  next  before  the  commencement  of  the  suit,  the  defend-      Richards 
aot  and  the  occupiers  of  his  messuage  and  lands  had  had  common.  v. 

Joinder  in  demurrer. 

OgUj  in  support  of  the  demurrer  (a). — In  o  rder  to  support  a  claim  of  a 
right  of  this  nature,  under  the  Prescription  Act,  %  8lZW,  4,  c.  71,  sec.  1  &4, 
it  has  been  decided,  that  the  user  must  be  proved  to  have  been  for  thirty 
years  next  before  the  commencement  of  the  suit,  Jones  v.  Price  (A).  This 
plea  therefore  being  framed  with  relation  to  that  Statute,  is  bad.  It  ought  to 
haye  alleged  that  the  thirty  years  were  those  next  before  the  commencement 
of  the  suit 

It  is  plain  from  the  words  of  the  Statute  that  this  is  so.  And  in  all  the  cases 
which  have  occurred,  such  has  been  the  al lection,  Monmouthshire  Canal 
Company  ▼.  Harford  (c),  Tickle  v.  Brown  (rf),  Wrighl  v.  Williams  (e). 
Id  Beasley  v.  Clarke  (/),  an  allegation  similar  to  that  in  the  present  declaration 
was  also  employed.  [Ogle  also  took  two  other  objections  ;  first,  that  the  plea 
ought  to  have  alleged  the  user  to  have  been  "  without  interruption  \*  secondly, 
that  as  it  appeared  upon  the  whole  record  that  the  defendant  himself  drove 
the  sheep  out  of  the  plaintiff  ^s  close,  it  was  not  sufficient  to  justify  only  what 
was  afterwards  done  by  him  in  another  dose.  But  the  Court  decided  upon 
the  first  objection  only.] 

Montague  Smith,  contrd. — The  question  under  the  Prescription  Act  does 
not  aris<e;  for  this  plea  is  confined  to  the  chasing  the  cattle  elsewhere  than  in 
the  declaration  mentioned.  Now  in  a  plea  justifying  trespass  to  a  chattel,  it 
is  not  necessary  to  shew  title  at  all,  the  defendant  may  rely  on  possession 
only.  And  here  there  is  a  sufiicient  allegation  of  possession.  A  distinction 
exists  between  trespass  quare  clausum  f regit,  and  trespass  to  chattels ;  a  de- 
fendant justifying  in  the  latter  action,  is  in  the  same  position  as  a  plaintiff  in 
the  Ibrroer.  Possession  is  sufiicient  as  against  a  wrong  doer.  Anonymous  (jg) ; 
and  the  possession  being  alleged  here  to  be  in  the  defendant,  the  plaintiff 
ought  to  have  replied  title  in  another,  Taylor  v.  Eastwood  (A),  Stennel  v. 
Hogg  (i).  The  defendant  is  in  the  same  situation,  as  if  instead  of  distraining 
he  had  brought  an  action  for  disturbance  of  common,  when  it  would  have 
been  sufficient  to  allege  possession  only  (j). — [Patteson,  J. — You  say  that  this 
plea  is  in  (act  a  reliance  on  possession,  though  it  is  in  appearance  under  the 
sutute.] — It  is  so ;  and  that  being  the  case,  the  plea  may  be  looked  to  as  if 
there  was  a  general  demurrer  only,  upon  which  it  is  clearly  good,  although 
perhaps  not  formally  drawn.  But  it  is  good  under  the  Statute  also ;  sec.  5, 
vhich  relates  to  the  mode  of  pleading,  provides  that  where  before  the  passing 
of  the  Act,  it  would  have  been  necessary  to  allege  the  right  to  have  existed 


(a)    Michaelmas    Term,    JVovember         (e)  1  M.  &  W.  77;  S.  C.  1  Gale,  410. 
10th,  brfore  Lord  Denman,  C.  .1.,  Pat-  (/")    2    Binff.  N.   C.  705;    S.  C.  2 

te»on,  Williamfi,  and  Coleridge,  Js.  Hodges,  100. 


(b)  3  Bing.  N.  C.  52 ;  S.  C.  2  Hodgc»,  (g)  2  Salk,  642. 
127.  (A)  1  East,  212. 

(c)  1  C.  M.  &  R.  614.  (t)  1  Wms.  Saund.  221,  note  1. 

(d)  4  Ad.  &  El.  369;  S.  C.  1  Har.  k  (J)  Com.  Dig  Pleader,  C.  39 ;  Mellor 
Wul.  76^.  T.  Spateman,  1  Wms.  Saund.  346,  lu  2. 
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from  time  immemorial,  it  shall  be  suflScient  to  allege  iKe  enjoyment 
ihereot  as  of  righi,  &c.^  In  Bright  y.  Walker  {k%  the  declaration  stated, 
that  the  plaintiff  was  lawfully  possessed  of  a  certain  wharf,  &c.,  and  by  reason 
thereof  ought  to  have  had,  and  still  of  right  ought  to  have,  &c. ;  and  Parke,  B. 
held,  that  the  declaration  was  sufficient.  And  previous  to  the  Statute, 
Gouldy  J.,  laid  down  the  law  to  the  same  eflect  in  Atkinson  v.  TeasdaU  {J), 
If  sees.  1  &  5,  which  are  all  that  apply  on  the  present  occasion,  be  alone 
looked  at,  no  ditiiculty  exists.  Section  4  is  principally  relied  on  by  the  other 
side,  but  that  relates  to  tlte  mode  of  proof  only,  and  it  has  been  so  held, 
Jones  V.  Price  (m).  The  object  of  the  Statute  also,  as  stated  in  the  preamble, 
is  to  get  rid  of  the  difficulty  of  proof ,  not  to  introduce  a  new  form  of  pleading. 
Great  inconvenience  must  result  from  deciding  that  it  is  necessary  to  allege  a 
user  for  thirty  years  next  before  the  suit.  Suppose  a  party  had  a  right 
which  he  had  released  two  j^ears  before  action  brought,  or  had  been  turned 
out  of  his  common  nine  months  before,  and  had  not  since  acquiesced,  he  would 
not  be  able  to  justify  any  act  done  before  the  two  years,  or  the  nine  months. 
— [Patteson^  J. — The  existence  of  the  Statute  would  not  preclude  him  from 
his  defence  at  common  law.] — The  decision  in  the  Exchequer  does  not  de- 
cide the  question  now  before  the  Court.  In  Wright  v.  WiUiamt  it  was  held, 
that  an  allegation  of  user  for  thirty  years  next  before  the  suit  was  suffident; 
but  it  was  not  held  that  it  was  necessary,  and  that  none  other  was  good.  It 
is  quite  consistent  with  that  case,  that  the  present  averment  is  also  good. 

Ogle,  in  reply. 

Cur,  adv.  vult. 

Job.  18.  Lord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Couri.-^ 

The  declaration  in  this  case  stated,  that  the  defendant  broke  and  entered  the 
plaint iff^s  closes,  by  name  and  abuttals,  and  chased  and  drove  away  the 
plaintiff's  sheep  from  and  out  of  the  said  closes  to  places  at  a  great  distance^ 
and  there  kept  them,  and  afterwards  drove  and  chased  the  sheep  away  from 
the  last-mentioned  places  to  other  places  at  a  greater  distance.     The  defendant 
pleaded,  first,  not  guiltg  ;   secondly,  that  the  closes  were  not  the  plaintiff's  ; 
thirdly,  as  to  driving  and  chasing  the  sheep  elsewhere,  than  in  the  plaintiff's 
closes,  that  the  defendant  was  possessed  of  a  messuage  and  lands,  and  that 
all  the  occupiers  for  the  time  being,  of  the  said  messuage  and  lands,  for  thirty 
years,  next  before  the  said  several  times  when,  &c.,  have  actually  as  of  right 
had,  and  have  been  used  and  accustomed,  and  of  right  ought  to  have  had,  and 
the  said  defendant  then  and  still  of  right  ought  to  have,  common  of  pasture  in 
a  certain  common,  as  to  the  said  messuage  and  lands  belonging  and  apper- 
taining.    The  plea  then  justifies  driving  and  chasing  the  plaintiff's  sheep 
from  that  common,  as  disturbing  the  defendant's  right.     To  this  third  plea 
the  plaintiff  has  demurred,  assigning  for  cause,  that  it  does  not  appear  by  the 
plea  for  how  many  years  next  before  the  commencement  of  this  suit,  the  de- 
fendant and  the  occupiers  of  his  messuage  and  lands  have  had  common.   The 
objection  arises  on  the  Stat.  2  &  3  Will.  4,  c.  7],  ss.  1,  4,  &  5.     The  defend- 
ant's counsel,  however,  endeayoured  to  avoid  the  objection,  by  arguing  that 

(A)  1  C.  M.  &  R.  211.  (m)    3  Bing.  N.  C.  52;    S.  C  SJ 

(0  3  Wile.  282.  Hodges,  127. 
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this  plea  may  be  supported  at  common  law,  without  any  reference  to  that  QueenU  BmdL 
Statute ;  that  it  is  in  substance  an  allegation,  that  the  defendant  is  possessed  of 
a  messuage  and  lands,  by  reason  whereof  he  is  entitled  to  right  of  common, 
and  that  he  drove  away  the  plaintiff's  sheep  who  were  disturbing  that 
right,  and  that  such  allegation  is  sufficient  in  a  plea  to  a  transitory  action, 
for  chasing  sheep,  without  claiming  the  right  of  common  by  prescription  in  a 
gtte  estate,  inasmuch  as  that  right  is  in  this  case  only  inducement  or  convey- 
ance. He  relies  on  the  cases  which  establish  that  such  an  allegation  is 
sufficient  in  a  declaration  for  disturbance  of  common,  and  on  the  analogy  to  a 
plea  justifying  the  taking  of  cattle,  damage  feasant,  in  which  it  is  sufficient  to 
allege  the  defendant'^s  possession  of  the  place  where  the  cattle  are  taken.  We 
have  not  found  any  case  in  which  the  principle  established  in  those  cases,  viz., 
that  as  against  a  wrong  doer  it  is  sufficient  to  allege  possession,  has  been  ap- 
plied to  a  plea  stating  a  right  of  common.  A  note  of  Mr.  Serjt  Williams,  in 
the  case  of  Mellor  v.  Spateman  (n),  was  referred  to,  in  which  he  so  lays  down 
the  rule  in  these  words  :  "  Indeed,  where  the  right  of  common  is  only  induce- 
ment or  conveyance,  it  is  held  sufficient  for  the  defendant  to  allege  that  he  is 
possessed,  as  where  the  justification  is  an  escape  of  the  cattle  from  a  common 
to  the  close  in  which,  &c.,  through  a  defect  of  a  fence  which  the  plaintiff  is 
bound  to  repair,  or  an  escape  from  the  defendant's  own  close.*'  But  the  au- 
thority he  cites,  viz.,  Faldo  v.  Ridge  (o),  supports  only  the  latter  part  of  the 
sentence.  The  point  may  be  doubtful,  but  we  think  we  are  not  called  upon 
(o  determine  it ;  for  on  attentively  considering  this  plea,  we  cannot  treat  it  as 
averring  only  possesion  of  a  right  of  common,  but  are  satisfied  that  it  avers 
a  right  of  common  in  a  ^^  estate,  substituting  for  time  immemorial,  thirty  years 
under  the  late  Statute.  Dome  v.  Cashford  (p),  is  an  express  authority 
to  shew  that  a  bad  averment  of  a  right  in  a  que  estate  in  a  declaration,  cannot 
be  treated  as  an  averment  of  possession  only,  though  such  an  averment  pro- 
perly framed,  would  have  been  sufficient  in  the  case.  We  come,  therefore,  to 
the  principal  objection,  viz.,  that  the  thirty  years  are  laid  next  before  the 
said  times  when,  &c.,  instead  of  next  before  the  commencement  of  this  suit. 
The  first  section  of  2  &  3  Will.  4,  c.  71,  enacts,  that  no  claim  to  right  of 
common,  which  shall  have  been  actually  enjoyed  by  any  person  claiming  right 
thereto  without  interruption,  for  the  full  period  of  thirty  years,  shall  be  de- 
feated by  showing  only  that  it  was  first  taken  at  a  prior  time.  The  4th 
section  enacts,  that  the  thirty  years  shall  be  deemed  and  taken  to  be  the 
period  next  before  some  suit  or  action  wherein  the  claim  shall  be  brought  into 
question.  The  5th  sectk)n  enacts,  that  in  all  pleadings  in  trespass,  it  shall  be 
sufficient  to  allege,  that  enjoyment  of  common,  as  of  right,  by  the  occupiers  of 
the  tenement  in  respect  whereof  the  same  is  claimed,  for  and  during  such  of 
the  periods  mentioned  in  the  Act,  as  may  be  applicable  to  the  cases,  and 
vithoat  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually 
ione.  Taking  these  sections  together,  it  seems  quite  clear  that  the  averment 
of  enjoyment  for  thirty  years  next  before  the  times  when,  &c.,  is  not  in  con- 
formity with  the  Act.  The  period  mentioned  in  the  Act,  is  plainly  thirty 
years  next  before  some  suit  or  action  in  which  the  claim  shall  be  brought 
into  question.    Generally  speaking,  that  would  be  next  before  the  commeboe- 

(n)  1  Wm«.  Saund.  346.  (p)  1  Salk.  363;  S.  C.  I  Com.  Bcp.^ 

(o)Yclv.75.  44. 
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ment  of  the  suit  in  which  the  pleading  takes  place,  and,  at  all  eventg,  it  is  not 
next  before  the  times  when,  &c.  But  we  were  pressed  with  absurdities  and 
inconveniences  which,  it  is  supposed,  would  arise  from  such  construction  of 
the  Act,  and,  on  the  other  hand,  difficulties  of  the  same  nature  were  pointed 
out,  to  which  we  should  give  occasion,  by  holding  the  plea  to  be  good.  These 
absurdities  and  inconveniences  were  ui^ed  to  the  Court  of  Exchequer,  in 
Wright  v.  Williams  (jq\  in  which  the  averment  was,  next  before  the  com- 
mencement of  this  suit ;  but  that  Court  held  the  averment  to  be  correct,  and 
the  decision  is  directly  in  point ;  for  we  cannot  think,  as  was  suggested  at 
the  bar,  that  both  modes  of  averment  are  correct,  and  either  may  be  adopted 
at  the  option  of  the  pleader.  The  periods  in  the  two  averments  are  certainly 
quite  different,  and  the  evidence  requisite  to  support  them  manifestly  not  the 
same.  We  shall  not  attempt  to  obviate  the  difficulties  suggested,  but  ad- 
hering to  the  express  words  of  the  Statute,  and  to  the  decision  in  Wright  v. 
Williams,  with  which  we  fully  agree ;  we  hold  that  the  only  correct  aver- 
ment is,  next  before  the  commencement  of  this  (or  possibly  some  other)  suit. 
We  do  not  feel  that  the  case  of  Jones  v.  Price  (r)  at  all  militates  against  this 
decision.  That  case  merely  establishes  that  the  averment  of  thirty  years 
before  the  commencement  of  the  suit,  means  thirty  years  next  before  the  com- 
mencement of  the  suit ;  in  other  terms,  that  the  omission  of  the  word  next, 
does  not  alter  the  sense.  Other  objections  were  taken  by  the  counsel  for  the 
plaintiff  to  the  plea  in  question,  which  it  becomes  unnecessary  for  us  to  notice. 
.For  the  reasons  above  stated  we  think  that  the  plea  is  bad,  and  that  judg^ 
ment  must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


(q)  I  M.  &  W.  77. 


(r)  3  Bing.  N.  C.  52. 


Jan.  23.        BiNNS  and  aDotlicr,  Assignees  of  the  Rev.  J.  Harrison,  an 

Insolvent,  v.  Tosey. 


A  SSUMPSIT  for  money  had  and  received  to  the  use  of  the  plaintiffs,  as  as* 
signees  of  the  insolvent.     Flea : — A^  assumpsit 
At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Sittings  in  Middlesex,  after 
Trinity  Term,  1836,  it  appeared  that  in  May,  1834,  the  insolvent  was  ar- 
rested and  went  to  prison.     In  November  of  that  year,  he  executed  a  deed, 
conveying  to  trustees,  for  the  benefit  of  all  his  creditors  who  had  signed  such 
deed,  the  whole  of  his  property,  except  a  certain  sum  in  the  3  per  cent  Re- 
duced Annuities.     The  defendant  was  a  trustee  under  the  deed,  and  in  that 
character  had  received  a  sum  of  48/.  from  the  insolvents  estate.     The  inaol* 
vent  continued  in  prison,  and  in  June,  1835,  he  filed  his  petition  in  the  Court 
benefirof  smne  for  the  relief  of  Insolvent  Debtors',  when  he  was  obliged  to  execute  the  usual 
CTedftOTt^^^       assignment  to  the  provisional  assignee,  and  subsequently  to  the  plaintiffs. 

The  proTito 
in  the  32  sec.  of  the  7  0»'  4,  c.  57,  does  not  operate  as  a  general  limitation  of  the  enaotment 
in  the  prerious  part  of  the  same  section. 


A  deed  of 
asaignment 
for  the  benefit 
of  creditors, 
made  after 
the  insolvent 
has  been  im- 
prisoned, is 
▼oid  as  against 
the  assignees 
appointed 
under  the  in- 
lolrent  Act. 

It  is  equally 
▼Old  whether 
made  for  the 
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ihe  assignees  appointed  under  the  Statute.     He  obtained  bis  discbarge  in  Qaeem'g  Brnkh, 
December.     The  question  was,  whether  the  deed,  under  which  the  money         Binns 
was  received,  was  valid,  within  the  provisions  of  the  7  Geo.  4,  c.57,  s.  32  (a).  »• 

His  Lordship  thought  that  the  objection  to  the  validity  of  the  deed  was  sus- 
tainable, and  a  verdict  was  found  for  the  plaintitf ;  leave  being  given  to  the 
defendant  to  move  to  set  it  aside  and  enter  a  nonsuit.  A  rule  having  accord* 
ingly  been  obtained, 

Cresswtli  and  Cleasby  shewed  cause. — The  defendant  cannot  set  up  this 
deed  as  an  answer  to  the  action,  for  it  is  void  und^r  the  provisions  of  the  32d 
section  of  the  7  Geo.  4,  c.  57  ;  it  is  a  voluntary  assignment,  and  therefore 
falls  within  tbe  express  words  of  the  Act.  The  opinion  of  Lord  Abinger,  in 
Duties  V.  Aeoeks  (6)  will  be  relied  on  by  the  other  side,  as  shewing  that  it  is  not 
void  if  executed  for  the  benefit  of  all  the  creditors.  But  the  expressions 
there  used,  were  not  called  for  by  the  case,  which  was  decided  on  the  express 
ground  that  the  deed  was  not  voluntarily  executed,  but  was  made  under 
pressure,  and  a  threat  of  bankruptcy.  They  were  mere  dicta  of  the  learned 
jndge,  and  are  not  supported  by  the  opinion  of  Alderson,  B.,  who  expressly 
says,  that  he  should  ''  require  further  consideration  before  giving  a  decided 
opinion  on  that  point.'^  There  is  nothing  in  the  Statute  to  confine  its  opera- 
tion  to  cases  where  the  transfer  is  made  solely  for  the  benefit  of  a  portion  of 
the  creditors  ;  and  such  a  construction  is  clearly  opposed  to  the  general  object 
of  the  Statute.  The  proviso,  at  the  latter  end  of  the  section,  will  not  make 
this  deed  a  valid  instrument.  That  proviso  was  not  meant  to  aflect  deeds  of 
assignment  made  aAer  the  party  making  them  had  gone  to  prison.  It  has 
been  decided  in  Becke  v.  Smitk  (c),  that  all  assignments  made  with  an  inten- 
tion of  petitioning  the  Insolvent  Court,  are  fraudulent,  though  executed  more 
than  three  months  before  the  party  goes  to  prison.  That  decision  was  made 
aAer  time  taken  to  consider,  and  shews  that  the  Court  treated  the  clause  as 
unrestricted  by  any  limitation  now  proposed  to  be  applied  to  it,  in  conse- 
quence of  the  form  of  expressbn  used  in  the  proviso.  Owen  v.  Body  (d) 
shews  that  the  Court  will  not  iiivour  a  deed  of  this  sort,  and  that  at  least,  its 
existence  can  be  no  answer  to  the  claims  of  those  who  have  not  become  par- 
ties to  it. 

CoUinffkam  in  support  of  the  rule. — This  deed  is  valid,  and  the  money  re- 
ceived under  it  may  be  retained  by  the  defendant.  The  words  of  the  32d 
section  of  the  7  Geo.  4,  c.  57,  do  not  affect  this  deed.  To  bring  it  within  the 
provisions  of  the  earlier  part  of  that  section,  it  must  not  only  be  voluntary, 

(a)  By  whicti  it  is  enacted,  "  That  if  appointed  under  this  Act :  provided, 
anj  person  who  shall  file  his  petition  alwayn,  that  no  such  conveyance,  &c., 
for  his  discharge  under  this  Act,  shall  shall  be  so  deemed  fraudulent  and  void 
before  or  after  his  imprisonment,  being  unless  made  within  three  months  before 
in  insolvent  circumstances,  voluntarily  the  commencement  of  such  imprison- 
eoDvey,  assign,  &c.,  any  estate  real  or  ment,  or  with  the  view  or  intention  of 
personal,  &c.,  to  any  creditor  or  credi-  the  party  so  conveying,  &c.,  of  petition- 
ton,  or  to  any  person  in  trust  for  any  ing  the  said  Court  Uxt  his  or  her  dis- 
creditor  or  cmiitors,  every  such  con-  charge  from  custody  under  this  Act.'* 
vejance,  assignment,  &c.,  shall  be  deem-  (6)  1  Gale,  251 ;  2Cr.  Mee.  &  K.  46L 
fd  and  is  hereby  declared  to  be  fradu-  (c)  2  Mee.  &  W.  191  ;  2  Gale,  242. 
lent  andrvoid,as  against  the  provisional  {d)  5  Ad.  &  £1.  28 ;  2  Har.  &  Wok 
or  other    assignee  of   such   prisoner,  31. 
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ii^er^sBendt,   but  it  must  be  voluntarily  made  in  favour  of  particular  creditors ;  the  words  of 
BiNNs         ^^^  Statute  being  to  "  any  creditor  or  creditors,"  a  mode  of  expression  clearly 
».  intended  to  be  used  in  contradistinction  to  all  the  creditors.     Here,  the  deed 

was  for  the  benefit  of  all.  Davies  v.  Acocks  clearly  shews  such  a  construc- 
tion is  to  be  put  upon  the  Statute,  and  that  a  deed,  like  the  present,  is  good- 
The  opinion  of  Lord  Abinger  was  not  an  extra-judicial  dictum,  and  though 
Alderton,  B.  did  not  exactly  declare  his  opinion  to  be  the  same,  he  said  that 
that  was  strongly  the  inclination  of  his  mind. — [Lord  Denman,  C.  J. — I  think 
that  that  case  was  rightly  decided,  though  there  is  certainly  some  reason  for 
a  distinction  taken  by  Mr.  Oaron  Alderson,  between  a  trustee  nominated  by 
the  party  himself,  and  an  assignee  appointed  by  the  Court.] — ^If  the  debt  is  a 
bond  fide  debt,  the  giving  a  security  for  its  payment  will  not  be  a  fraud,  even 
though  it  may  have  the  effect  of  preferring  one  creditor  to  another,  Holbird  v. 
Anderion  (e).  And  where  a  debtor,  pending  a  suit  against  him  by  a  creditor, 
and  before  execution,  knowing  himself  to  be  insolvent,  executed  an  assign- 
ment of  all  his  effects  for  the  benefit  of  all  his  creditors,  such  assignment  was 
not  held  to  be  fraudulent,  within  the  Stat.  13  Eliz.  c.  5,  Pickstock  v.  Lysier  (/). 
The  principle  of  construction  adopted  in  that  case  must  govern  the  present. 
The  only  question  here,  is  upon  the  construction  of  this  section  of  the  Statute. 
Now,  though  the  early  part  of  this  section  appears  to  make  all  deeds  of  as- 
signment fraudulent  and  void,  the  proviso,  at  the  end  of  the  section,  imposes 
a  limit  upon  that  enactment,  and  shews  that  those  assignments,  not  made 
within  three  months  before  the  commencement  of  the  imprisonment,  or  not 
made  with  the  intention  of  petitioning  for  discharge  under  the  Insolvent  Act, 
are  not  void.  Neither  of  these  circumstances  exists  with  respect  to  this  as- 
signment, which  is  therefore  a  valid  instrument.  The  object  of  the  Statute, 
is  to  secure  an  equal  distribution  of  the  insolvent's  effects  among  all  his  cre- 
ditors. A  deed  which  secures  that  object,  is  in  accordance  with  the  provi- 
sions of  the  Statute ;  this  deed  is  so,  and  is  therefore  valid. 

Lord  Denman,  C.  J — This  is  a  deed  executed  by  an  insolvent,  after  he  had 
been  seven  months  in  prison,  voluntarily  conveying  his  estate  and  eflects  to 
trustees,  for  the  benefit  of  crtditors.  The  question  we  have  to  decide  is, 
whether  it  does  or  does  not  fall  within  the  32d  section  of  the  Statute  ;  for  if 
it  does,  it  is  clearly  void.  Now  by  the  words  used  in  the  first  part  of  that 
section,  I  think  that  any  deed  of  this  sort  is  void,  which  is  voluntarily  made 
by  a  person  after  he  has  gone  to  prison  for  debt,  he  being  in  insolvent  cir- 
cumstances. This  deed  was  made  by  a  person  after  he  had  gone  to  prison, 
and  when  he  knew  that  he  was  in  insolvent  circumstances ;  he  made  it  too  with- 
out compulsion  ;  it  was  a  voluntary  deed  ;  it  therefore  fulfils  all  the  condi- 
tions which  make  it  fraudulent  by  the  Statute.  Without  enquiring  further 
into  the  facts,  it  seems  to  me  that  we  should  be  justified  in  saying,  that  the 
enacting  part  of  the  section  has  declared  a  deed,  so  made,  to  be  fraudulent 
and  void.  But  then  it  is  said,  that  the  proviso,  at  the  end  of  the  section,  will 
have  the  effect  of  preventing  such  a  construction.  What  are  the  words  of 
that  proviso?  [His  Lordship  read  them].  Can  these  words  be  said  to  apply 
to  a  deed  made  after  the  imprisonment  of  the  party  ?  I  think  that  they  can- 
not, and  consequently  that  they  will  not  protect  this  deed ;  for  if  they  ocmld, 

(e)  5  T.  R.  235.  (/)  3  M.  &  Scl.  371. 
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they  would  apply  to  every  deed  made  ailer  imprisoDoieiit.    The  proviso  only    Qtet^  BmdL 

states  two  cases  in  which  the  former  part  of  the  section  will  not  apply,  and 
both  these  cases  refer  clearly  to  deeds  made  before  imprisonment,  and  cannot 
be  extended  to  deeds  executed  aAer  that  imprisonment  has  begun.  All  this 
is  perfectly  consistent  with  the  decision  in  Dames  v.  Acoektj  for  there  the  ar- 
gument was,  that  the  deed  was  voluntary,  because  it  was  fraudulent ;  but  as 
it  did  not  appear  in  fact  to  be  fraudulent,  that  argument  entirely  failed.  The 
case  ofJmell  v.  Bean  (g),  is  more  in  point  with  the  present.  It  was  one 
where  there  was  a  new  consideration  given  for  the  execution  of  the  deed,  and 
Tindal,  C.  J.,  alluding  to  that  circumstance,  says,  ''  We  think  the  word  vo- 
luntary is  used  in  the  Statute  to  denote  either  an  assignment  made  without 
such  valuable  consideration,  as  is  sufficient  to  induce  a  party  acting  really  and 
bond  fide  under  the  influence  of  such  consideration,  or  an  assignment  made 
in  favour  of  a  particular  creditor,  spontaneously  and  without  any  pressure  on 
bis  part  to  obtain  it.*'  Taking  that  as  the  rule  to  determine  what  is  a  volun- 
tary deed,  it  seems  to  me  that  this  is  voluntary  ;  all  the  circumstances  of  the 
case  shew  it  to  be  so  ;  it  is  therefore  fraudulent  within  the  meaning  of  the 
section,  and  will  not  protect  the  defendant  in  retaining  money  paid  under  it. 
I  do  not  think  that  our  judgment  in  this  case,  will  clash  with  any  of  the  de- 
cisions which  have  already  taken  place  on  the  Statute. 

LiTTLBDALB,  J. — It  scems  to  me,  that  every  deed  is  voluntary  which  is 
made  without  consideration,  or  without  pressure.  In  the  first  place,  there 
was  no  new  consideration  here,  and  therefore,  as  far  as  that  goes,  this  deed  is 
Toluntary.  If  there  had  been  a  new  consideration,  that  would  have  made  all 
the  difference ;  but  there  must  be  some  consideration  made  for  that  purpose. 
In  the  next  place,  another  thing  to  prevent  a  deed  being  considered  voluntary  is, 
that  it  is  executed  under  pressure.  These  are  the  only  two  cases  which  occur  to 
me,  where  a  nian,  assigning  his  effects  for  the  benefit  of  his  creditors,  cannot 
be  aaid  to  do  it  voluntarily.  As  neither  of  these  two  circumstances  exists 
here,  lam  of  opinion,  that  under  the  first  part  of  the  section,  the  deed  roust 
be  considered  as  a  voluntary  deed.  But  then  comes  the  proviso,  and  the 
question  is,  whether  that  applies  only  to  the  cases  of  deeds  made  within  a 
certain  time  before,  or  also  to  those  made  ailer  imprisonment ;  I  am  clearly  of 
opinion  that  it  extends  only  to  the  former  class.  To  hold  the  reverse,  would 
be  not  to  satisfy,  but  to  violate  the  very  words  of  the  provisa 

WiLUAUs,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the  only 
difficulty  in  the  case,  arises  from  the  language  of  the  proviso,  which  is  certainly 
not  of  that  distinct  and  significant  kind  that  might  have  been  wished  If  a  liberal 
interpretation  is  given  to  the  words  of  the  proviso,  no  voluntary  deed,  made 
more  than  three  months  before  the  imprisonment,  unless  made  with  the  in- 
tention of  petitioning  for  a  discharge  under  the  Insolvent  Act,  would  be 
within  the  Statute.  That  was  clearly  not  the  intention  of  the  legislature,  and 
if  adopted  with  respect  to  the  proviso,  would  have  the  efiect  of  completely 
contradicting  the  other  part  of  the  section.  Upon  all  the  facts  in  this  case, 
it  seems  to  me,  that  this  was  a  voluntary  deed ;  it  was  given  without  any 
new  ccmsideratbn,  and  without  pressure.    Then  that  being  so,  I  cannot  agree 

(g)  8  Bing.  90. 
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Queen't  Bench.  With  the  ar^ment,  thai  as  the  deed  had  the  same  object  as  the  Act,  namely, 
BiNNs  ^  distribution  of  the  assets  among  all  the  creditors,  the  deed  must  be  taken  to 
be  valid.  In  fact,  the  two  things  are  not  the  same ;  the  deed  puts  the  pro- 
perty under  the  management  of  trustees  appointed  by  the  insolvent ;  the  Act 
puts  it  under  the  controul  of  persons  appointed  according  to  the  provisions 
of  the  Act  itself,  and  subject  to  the  direct  controul  of  the  Court.  It  seems  to 
me,  that  the  section  must,  by  reasonable  intendment,  be  taken  to  apply  to 
deeds  made  under  such  circumstances  as  the  present,  and  that  consequently, 
this  deed  is  void,  and  the  verdict  cannot  be  disturbed. 

Coleridge,  J. — There  are  two  questions  which  we  have  to  decide  ;  Fir*t, 
whether  the  deed  falls  within  the  enacting  part  of  the  section ;  and  secondly^ 
whether,  if  it  does  so,  the  proviso  can  be  supposed  to  have  the  efiect  of 
taking  it  out  of  the  operation  of  the  former  part.  I  am  of  opinion,  that  the 
deed,  in  this  case,  is  within  the  enactment,  and  is  not  within  the  proviso.  This 
is  the  case  of  a  prisoner  who  has  filed  his  petition  since  he  has  executed  a 
deed  of  assignment ;  he  has  executed  this  deed  afler  his  imprisonment  com- 
menced, and  being  in  insolvent  circumstances,  he  has  conveyed  his  property 
to  trustees  for  the  benefit  of  his  creditors.  There  are  two  cases  in  which  a 
deed  of  assignment  will  fall  within  the  operation  of  the  section ;  first  of  all,  it 
must  be  a  voluntary  conveyance ;  but  as  the  word  *'  alP'  is  not  found  in  the 
section,  it  is  argued,  that  though  a  voluntary  conveyance,  yet,  if  it  is  made  in 
favour  of  all  the  creditors,  it  will  be  good.  But  the  case  of  Arnell  v.  Bean 
shews,  that  if  made  without  consideration,  the  fact  that  it  is  not  confined  to 
the  benefit  of  any  particular  creditor,  but  is  made  for  the  advantage  of  all 
will  not  prevent  it  from  being  considered  as  a  voluntary  conveyance.  This 
deed  is  in  terms  in  favour  of  all  the  creditors.  Then,  it  said,  that  as  the  Act 
was  made  for  the  benefit  of  all  the  creditors,  the  deed  having  the  same  object 
in  view,  must  be  valid.  But  I  cannot  agree  with  that  argument,  and  1  do 
not  think  that  the  Statute  meant  to  allow  the  creditor  to  put  his  property  in 
a  way  of  distribution  different  from  that  provided  by  its  own  enactments. 
Then  as  to  the  question  relating  to  his  making  the  assignment  with  a  view  to 
petition  for  his  discharge ;  that  portion  of  the  proviso  applies  to  deeds  made 
before,  and  not  afler,  the  beginning  of  the  imprisonment.  If  the  opinion  of  the 
jury  had  been  taken  on  the  question,  whether  this  deed  was  made  with  that 
intention,  the  answer,  no  doubt,  would  have  been  in  the  negative.  It  seems 
to  me,  that  this  part  of  the  proviso  is  limited  to  such  deeds  as  are  made 
before  the  filing  of  the  petition,  and  with  a  view  to  proceeding  under  the  Act. 
The  proviso  must  be  taken  as  applicable  only  to  deeds  made  before  the  im- 
prisonment commenced.  That  seems  to  me  be  the  only  reasonable  construc- 
tion ;  and  there  appears  to  be  an  obvious  reason,  why  the  length  of  time, 
during  which  the  debtor  has  been  in  prison,  provided  the  imprisonment  has 
actually  begun,  should  not  affect  the  question  at  all.  When  the  insolvent  is 
once  in  prison,  the  legislature  meant  that  he  should  lose  the  right  of  controul 
over  his  property.  If  he  should  then  apply  to  the  Insolvent  Debtors'  Court  for 
his  discharge,  he  will  be  told,  that  any  deed  he  has  made  for  the  benefit  of 
any  particular  persons,  would  have  the  effect  of  defeating  the  general  object 
of  the  Statute,  on  which  his  application  is  founded,  and  will  therefore  be  void. 

Lord  Dbnman,  C.  J.,  added.*— There  is  another  reason  I  intended  to  men* 
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fion,  which  shews  that  the  proviso  cannot  apply  to  defeat  the  previous    Quen'tBenek, 
enactments  in  the  section,  with  regard  to  deeds  of  this  kind.     It  is  this ;  that 
the  deed  must  be  made  with  the  intention  of  obtaining  a  discharge  under  the 
Insolvent  AcL     That  was  not  the  case  here.    The  object  of  the  party  here  ap- 
pearing to  be,  by  the  execution  of  this  deed,  to  avoid  going  before  the  Court. 

Rule  discharged. 


The  Queen  t;.  The  Mayor,  &c.,  of  Poole.  jtm.». 

MfANDAMUS  directed  to  the  Town  Council  of  the  Borough  of  PooU,  Befera  the 

commanding  them  to  execute  a  bond,  conditioned  for  the  payment  to  ffuBdapia  Sr- 
F.  Edwards,  of  the  yearly  sum  of  42/.  9s.  \0d.,  in  pursuance  of  an  order  pontions' Act, 
made  by  the  Lords  of  the  Treasury,  under  the  provisions  of  the  5  &  6  Wm,  4,  ^g^  the  wipo^ 
c.  76,  sec.  66.     The  following  facts  were  stated  in  the  affidavits.     By  the  29  ntion  of  P. 
Geo,  2,  (local)  (a),  certain  duties  applied  for  the  repairs  of  the  harbour  and  ^by  iTEwal 
quays  of  Poole,  were  placed  under  the  management  of  the  then  corporation  ^*J  *?  collect 
o(  Pooler   and  power  was  given  to  them  to  appomt  a  quay  master,  who  for  the  repair 
collected  the  duties,  at  a  salary ;  and  also  from  time  to  time,  to  remove  him   j^c.,  to  appoint 
from  his  situation,  at  pleasure.     The  salary  was  made  payable  out  of  the  *  3^'^  ""tor, 
duties  collected  under  this  Act.     Mr.  Edwards  was  appointed  quay  master  by   payable  out 
the  old  corporation,  in  1 835,  in  pursuance  of  the  local  Act ;  but  shortly  after  the  ^a'^^mlhSJ 
election  of  the  town  council  under  5  &  6  Wm.  4,  he  was  dismissed  from  his   to  time  to  re- 
office  by  the  town  council ;  he  thereupon  made  a  claim  to  the  corporation,  pleaauve. 
fur  compensation  for  the  loss  of  his  office,  under  sec.  66,  of  the  5  &  6  Wm.  4,    .  ^\a^%I^' 
c.  76,  but  his  claim  having  been  rejected,  he  memorialized  the  Lords  of  the  t^  new  body 
Treasury,  who  decided  that  he  was  entitled  to  compensation,  and  awarded  JI^Se'broatMt 
him  an  annuity  of  42/.  9«.  \0d.     The  town  council  refused  to  obey  the  order  fot  executing, 
made  by  the  Lords  of  the  Treasury,  as  they  contended  that  in  dismissing  Mr.   o/tbe^wrough, 
Edwards  from  his  office,  they  had  acted  in  pursuance  of  the  powers  of  removal,  *^*  fi'T'""^ 
which  was  expressly  given  by  the  local  Act ;  and  it  was  alleged  that  Mr.   narliament  re- 
Edwards  was  removed,  in  consequence  of  old  age,  and  inabihty  to  perform  {j^rough.**** 
the  duties  of  his  situation.     It  also  appeared,  that  the  powers  given  by  the      The  coonca 
local  Act,  were  exercised  smce  the  passing  of  the  5  &  6  Wm.  4,  c.  76,  by  a  SJ^y^^ter>- 
comroittee  of  the  corporation,  called  the  quay  committee,  who  had  a  separate  ^'W,  that  the 
fund,  called  the  quay  fund,  out  of  which  the  salaries  of  the  quay  master  and  act  done  by 
other  persons  employed  about  the  affiiirs  of  the  harbour  were  paid;  and  that  t^"ei?,  w? 
this  fund  was  kept  quite  distinct  from  the  borough  rate,  it  not  being  appli-  byyirtueofthe 
cable  to  any  other  purposes  than  those  specified  in  the  local  Act.  th"t^lAct, 

and  not  under 

Sir  W.  W.  FoUett  and  Barstow  shewed  cause.— Under  sees.  72  &  73.  of  sion?'SFd&6 

the  5  &  6  Wm.  4,  c.  76,  the  town  council  exercise  the  powers  given  by  the  thii^fore  thSl* 

local  Act,  as  trustees.    It  is  clear  that  those  whose  duty  it  was  to  carry  the  ^  mandamus 

would  not  He ' 
-,        .,        ^  to  the  Town 

Council  to  obey  an  order  of  the  Lords  of  the  Treasury,  awardinff  eompeuKtion  to  the « 
matter  under  a.  66.  /or-  t 

(a)  See  the  provisioos  of  this  Statute  stated  in  the  judgment  of  the 
Court,  pot;,  pa]g;e  126. 
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Act  into  execution  before  the  passing  of  the  5  &  6  ffm.  4,  c.  76,  could  have 

removed  Mr.  Edweards  from  his  situation,  and  that  in  such  a  case  he  would 

Th»UAjoxoi  "^'  ^*^®  *'^"  entitled  to  claim  any  compensation.      Mr.  Edwards  wa«  dis- 

I'ouLi.        mi«ed  under  the  provisions  of  the  local  Act,  and  not  under  any  power  of 

removal,  which  was  conferred  by  the  5  &  6  Wm.  4.  c.  76.     Nor  was  he  a 

corporate  officer  within  the  meaning  of  the  66th  section.     It  has  been  decided, 

that  if  the  Lords  of  the  Treasury  exceed  their  jurisdiction^  their  order  is  a 

i  nullity,  Rex  v.  Bridgwater  (d) 


Sir  /.  Campbell^  A.  G ,  and  Binghamy  eontrd, — The  order  of  the  Lords  of 
the  Treasury  ought  to  be  enforced.  By  the  66th  sec.  5  &  6  Wm.  4,  c.  76,  it 
is  provided,  that  their  order  s^hali  be  binding  on  all  parties.  In  Rex  v. 
Bridgwaier  (6),  it  was  decided,  that  the  word,  office,  is  not  used  in  the 
Statute  in  its  strict  legal  sense ;  and  in  that  case,  a  mandamus  was  granted,  to 
enforce  theorder  of  the  Lords  of  the  Treasury,  which  awarded  compensation  to 
a  clerk  to  the  Justices.  But  Mr.  Edwards^  situation  was  much  more  nearly 
connected  with  the  corporation,  than  if  he  had  been  a  clerk  to  the  Justices. 
The  dues  which  he  collected  became  the  property  of  the  corporation ;  and 
by  prescription,  the  dues  might  have  been-levied  for  the  support  of  the  quays, 
without  the  intervention  of  the  local  Act,  and  the  corporation  would  be 
liable  to  be  prosecuted  by  indictment,  if  the  quays  were  out  of  repair.  And 
although  the  quay  funds  are  under  the  controul  of  a  committee  of  the  cor- 
poration, yet  they  represent  the  whole  Town  Council. 

Cur,  adv.  vuii. 

Lord  Dbnman,  C.  J.-^Upon  the  argument  of  this  case,  we  had  no  doubt 
that  the  party  applying  ibr  this  mandamus,  Was  an  officer  within  the  meaning 
properly  to  be  given  to  that  term,  in  the  compensation  clause  of  the  Municipal 
Corporation  Act,  5  &  6  WiU,  4,  c.  76,  s.  66;  but  we  were  desirous  of  consi- 
dering, whether  upon  the  affidavits,  he  was  an  officer  of  the  borough  of  PooUy 
and  had  been  removed  from  his  office,  under  the  provisions  of  the  Act.  If  we 
should  be  satisfied,  that  the  affirmative  of  both  these  propositions  was  estab- 
lished, we  had  no  doubt  that  the  Lords  of  the  Treasury  had  the  exclusive 
jurisdiction  to  determine  on  his  right  to  compensation,  and  it  would  be  then 
our  duty  to  enforce  by  mandamus,  obedience  to  the  award  they  have  made ; 
but  if  either  of  those  propositions  be  decided  in  the  negative,  it  would  be  equally 
clear  that  their  Lordships  have  not  given,  and  of  course  cannot  give  them- 
selves jurbdiction.  It  is  recited  by  the  local  Act,  29  Geo,  2,  that  the  mayor 
bailiffs,  burgesses,  and  commonalty,  (t.  e.  the  whole  body  corporate  of  Poole,) 
had  immemorially  received  certain  duties  called  petty  customs,  or  wharfage,  and 
also  certain  other  duties  called  broomage  and  ballod  duty,  which  had  been  con- 
stantly under  the  management  of  the  mayor,  bailiffs,  and  burgesses,  as  trustees 
and  managers ;  that  the  said  duties  had  been  applied  for  the  repair  of  the  har- 
bour, quays,  and  wharfs,  and  other  works  necessary  for  the  more  convenient  use 
of  the  same.  Difficulties  in  the  collecting  and  enforcing  the  payment  of  these 
duties  are  then  recited,  and  for  the  remedy,  it  is  enacted  that  certain  specified 
duties  shall  henceforth  be  paid  to  the  mayor,  bailiffs,  burgesses,  and  com- 
monalty, as  well  by  the  said  mayor,  bailiffs,  burgesses,  and  commonalty,  in 

(A)  1  N.  &  P.  466;  1  Will.  Wol.  &  Dav.  129. 
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tkeir  natural  capacities,  as  bj  all  other  persons  under  the  circumstances    Quee^iBmA^ 

io  the  Act  stated.     And  power  is  given  to  the  mayor,  bailiiTs,  and  burgesses      ^he  Qumi 

or  the  major  part  of  them  for  the  time  being,  whereof  the  mayor  is  to  be  «ie,         mIVor  of 

to  assemble,  and  by  any  writing  under  their  hands  or  the  hands  of  the  major        Pools. 

part  of  them  so  assembled,  to  appoint  certain  officers,  (amongst  others  a 

quay  master,)  and  also  from  time  to  time  to  displace  or  remove  them,  and  to 

assign  them  reasonable  salaries  out  of  the  said  duties  collected  by  virtue  of 

the  Act,  not  exceeding  2$.  in  the  pound.     The  Act  then  provides  for  the 

manner  of  collecting  the  duties,  and  auditing  the  accounts;  which  it  gives  each 

person,  out  of  whose  goods  any  payment  has  been  made,  a  right  to  examine ; 

and  lastly,  it  specifically  directs  the  application  of  all  the  monies  to  be  raised 

by  the  said  duties,  to  the  repair  and  good  order  of  the  harbour,  wharfs,  quays, 

aod  other  works   connected   with   them.     Under  this  Act  Mr.   Edward* 

received  his  appointment  as  quay  master,  and  very  shortly  ailer  the  election 

of  the  town  council,  under  5  &  6  HiiL  4,  c.  76,  was  by  them  dismissed  from 

his  office.    It  was  urged  upon  us  in  support  of  the  rule,  and  we  think 

correctly,  that  the  compensation  clause  of  this  Act  ought  to  receive  a  liberal 

coDStroction.     Upon  this  principle,  in  the  case  of  The  Mayor  of  Bridgwater 

(e),  when  we  found  that  the  duties  and  emoluments  of  clerk  to  the  charter 

Justices,  had  always  been  incident  to  the  office  of  common  or  town  clerk, 

which  was  clearly  an  office  of  profit,  within  and  belonging  to  the  Borough,  we 

thought  ourselves  justified  in  holding  that  the  compensation  for  the  loss  of 

that  office,  as  it  existed  before  the  passing  of  the  Statute,  ought  to  embrace 

such  emoluments ;  for  the  employment  of  clerk  to  the  Justices,  had  become 

by  long  usage,  parcel  of  the  corporate  office  of  town  clerk ;  and  the  applicant 

in  that  case,  who  had  been  appointed  town  clerk  by  the  new  corporation,  but 

was  not  the  clerk  to  the  new  borough  Justices,  appeared  to  us  not  to  have 

been  re-appointed  to  his  former  office,  and  to  have  received  only  a  partial 

compensation  for  the  loss  of  it.     Before,  however,  we  can  authorize  a  charge 

upon  the  borough  fund,  we  are  bound  to  see  that  the  case  of  the  applicant  is 

brought  fairly  within  the  conditions  of  the  Statute.     Upon  a  consideration  of 

the  authority,  by  which  Mr.  Edwarde  was  appointed,  and  the  fund  from 

which  his  salary  was  paid,  we  have  entertained  great  doubts,  whether  he 

could  be  properly  considered  an  officer  of  the  borough.     It  is  unnecessary, 

however,  to  determine  that  question,  because  we  are  of  opinion,  that  he  has 

not  been  removed  under  the  provisions  of  the  Statute  in  question.     By  the 

72d  section  of  the  Statute,  the  new  body  corporate  are  made  trustees  for 

executing,  by  the  council  of  the  borough,  the  powers  and  provisions  of  all  Acts 

of  Parliament  relating  to  the  borough,  made  before  the  passing  of  the  Act, 

other  than  any  Act  made  for  securing  charitable  uses,  &c.     Under  this 

section,   the  council  become  substituted  in  the  local  Act  for  the  mayor, 

Wiffs,and  burgesses;  the^*  have  the  same  powers  and  no  greater,  they  must 

administer  the  local  Act,  but  are  bound  by  it.     If  therefore,  Mr.  Edwarde^ 

under  the  local  Act,  had  been  appointed  for  life;  no  provision  of  the  5  &  6 

^^  4,  c.  76,  would  have  enabled  the  council  to  remove  him.     They 

sre  enabled  so  to  do,  only  because  under  the  local  Statute,  he  was  appointed 

to  bold  during  pleasure,  and  because  they  are  now  appointed  as  trustees  to 

execute  the  powers  and  proyiskms  of  that  Statute.     The  removal  therefore^ 

(c)  1  Nev.  &  P.  466;  Will.  Wol.  &  Dav.  129. 
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is  an  act  done  by  them  as  such,  and  in  Tirtne  of  the  powers  of  that  Statute, 
and  is  not  a  removal  under  the  provisions  of  the  5  &  6  WilL  4,  c  76.  We 
are  not  satisfied  upon  the  affidavits,  that  the  removal  of  Mr.  Edwards  has 
been  made  without  just  cause,  unexceptionable  reasons  were  stated  lor  it, 
upon  the  ar^ment ;  but  without  deciding  that  which  is  not  properly  of  our 
jurisdiction,  we  may  add,  that  we  have  come  to  our  conchiftion  with  the  less 
regret,  because  it  seems  clear  that  those  dues,  out  of  which  his  salary  was 
paid,  do  not  become  a  part  of  the  borough  fund,  and  therefore,  there  would 
be  almost  an  injustice  in  making  that  fund  chargeable  with  any  compensation 
for  the  loss  of  it.  Upon  the  ground,  however,  that  he  has  not  been  removed 
under  the  provisions  of  5  &  6  tVili.  4,  c.  76,  we  think  this  rule  roust  be 
discharged  (</  ). 

Rule  discharged. 


(d)  See  The  Queen  v.  The  Lards  Commiuhners  of  the  Treasury^  anie^  page  31 . 
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The  Queen  r.  The  Inhabitants  of  Wye. 


fW  an  appeal  against  an  order  for  the  removal  of  William  ShrubshaU,  and 
Elizabeth  his  wife,  from  Doddington,  in  the  county  of  Kent,  to  Wye,  in 
the  same  county :  the  Sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  Court,  on  the  following  case. 

David  Shrubshall,  whose  settlement  was  in  Wye,  was  married  to  Eliza'' 
beth  Fenn,  whose  settlement  was  in  Kenningtan,  at  the  church  of  St.  Mar' 
gareCiy  Rochester,  on  the  24th  day  of  May,  1813.  By  her  he  had  issue, 
William,  the  pauper,  and  other  children,  all  bom  during  the  marriage,  in  the 
parish  of  Easlling,  David  ShrubshaU  continued  to  reside  in  Eastling  with 
his  wife  and  family,  from  the  day  of  his  marriage  until  March,  1 838,  and 
during  this  period  he  frequently  received  relief  from  the  parish  of  Wye.  By 
an  order  of  justices  dated  June  6th,  1833,  he  was  removed  from  Eastling  to 
Wye,  together  with  "  Elizabeth  his  wife"  and  their  six  children,  whose  names 
appeared  in  the  order.  The  pauper  William  was  not  named  iri  the  order,  but 
he  was  then  unemancipated,  and  bad  gained  no  settlement  in  his  own  right. 
At  the  following  Midsummer  Sessions,  held  on  the  2d  July,  1833,  the 
churchwardens  and  overseers  of  Wye  entered  and  respited  an  appeal  against 
this  order,  which  was  again  respited  at  the  Michaelmas  Sessions,  and  subse- 
quently confirmed  at  the  Epiphany  Sessions,  on  the  31st  December,  1833. 

Previously  to  the  confirmation  of  the  order,  the  churchwardens  of  Wye  com- 
menced a  suit  in  the  Arches  Court  of  Canterbury,  for  the  purpose  of  annulling 
the  marriage  between  David  ShrubshaU  ernd  his  wife;  and  on  the  Istof  3/ay, 
1834,  a  sentence  of  that  Court  was  pronounced,  by  which  the  marriage 
between  David  ShrubshaU  and  Elizabeth  Fenn  was  dissolved  **  as  having 
been  absolutely  null  and  void  from  the  beginning,  to  all  intents  and  purposes 
in  law  whatsoever."  The  Court  of  Quarter  Sessions  were  of  opinion,  that  the 
said  order  of  removal,  having  been  confirmed  on  appeal,  was  conclusive  of  the 
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pauperis  derivmtive  settlement  in  Wye,  from  the  said  David  his  father.     The   QueeiCs  Bmek, 
question  for  the  opinion  of  this  Court  was,  whether  in  consequence  of  the  dis-     ^^  Qomaif 
solution  of  the  marriage  between  the  pauper's  father  and  mother  by  the  sentence   ..    .  *- 
of  the  Arches  Court,  pronounced  subsequently  to  the  date  of  the  confirmed  antsoT  WiiI 
order,  the  settlement  of  the  pauper  is  in  Basiling,  the  place  of  his  birth,  or  in 
Wye,  as  a  derivative  settlement  from  his  father.     If  the  Court  should  be  of 
opinion  that  the  settlement  is  in  EaetUng,  the  order  of  Sessions  and  the  order  of 
removal  were  to  be  quashed,  otherwise,  the  order  of  Sessions  to  be  confirmed. 
A  copy  of  the  decree  in  the  Ecclesiastical  Court  accompanied  the  case ;  it 
was  dated  1st  May,  1834.  and  made  in  a  suit  promoted  by  the  churchwardens 
of  the  fiariah  of  Wye,  and  David  Skrubthall,  and  Elizaheth  Shrubehaii, 
otherwise  Fenn,  spinster;  and  after  reciting  that  Elisabeth  Fetw  was  the 
daughter  of  one  Richard  Shnibihall,  brother  of  the  said  David,  pronounced 
the  marriage  to  have  been  incestuous  and  unlawful,  and  that  the  same 
should  be  dissolved  '*  as  having  been  absolutely  null  and  void  from  the  be- 
ginning, to  all  intents  and  purposes  in  law." 

Starr  and  Deedee  in  support  of  the  order  of  Sessions. — An  order  of  re- 
moval, confirmed  by  the  Sessions,  is  conclusive  as  to  the  settlement  of  the 
pauper,  and  also  of  his  family,  Rex  v.  Mayor  of  Woodeheeter  (a),  The  King 
V.  7%«  Inhabitante  of  St.  Mary,  Lambeth  (6).  And  the  order  is  conclusive 
upon  the  question  of  marriage,  which  was  involved  in  the  judgment  of  the 
'ustices.  The  King  v.  The  Inhabitente  of  Binegar  (e),  and  Rex  v.  North  Fea- 
therton  (jd),  are  express  authorities  upon  this  point.  Then,  as  the  pauper  was 
not  enmncipated,  and  had  gained  no  settlement  when  the  order  was  confirmed, 
he  obtained  a  derivative  settlement  in  the  parish  of  Wye  ;  and  the  circuin-. 
stance  that  the  son's  name  was  not  mentioned  in  the  order,  makes  no  difference. 
Rex  V.  Catteratt  (e).  It  cannot  be  said  that  the  sentence  of  the  Ecclesiastical 
Court  annulled  the  judgment  of  the  Court  of  Quarter  Sessions.  If  the  parties 
had  intended  to  dispute  the  validity  of  the  marriage,  the  appeal  might  have 
been  respited  until  the  suit  in  the  Ecclesiastical  Court,  which  had  been  com- 
menced, was  determined ;  but  all  the  cases  shew,  that  if  a  settlement  is  once 
^judicated  upon,  the  decision  is  conclusive. 

Shee  and  Brett,  contrd, — The  cases  which  nave  been  cited  are  not  applica- 
ble to  the  present  case.  For  the  purpose  of  preventing  litigation,  and  as  a 
role  of  convenience,  it  has  been  held,  that  an  order,  when  confirmed  on  ap- 
peal, is  conclusive  as  to  the  settlement  of  the  parties  named  in  it.  But  in  all 
the  cases  which  have  been  cited,  the  parties  had  been  guilty  of  laches  in  not 
producing  all  the  evidence  which  they  might  have  produced,  at  the  trial  of 
the  appeal.  In  the  present  case,  a  new  state  of  facts  has  occurred  since  the 
adjudication  of  the  Court  of  Quarter  Sessions.  The  marriage  of  the  pauperis 
hiher  was  valid  in  a  Court  of  law,  until  dissolved  in  the  Ecclesiastical  Court; 
and  therefore,  even  if  the  appellants  had  shewn  the  facts  relating  to  the  mar- 
ntge,  the  Court  of  Quarter  Sessions  must  have  recognised  it  as  being  valid: 

Cur.  adv,  vmii. 

Lord  Denman,  C.  J.,  on  this  day,  delivered  the  judement  of  the  Court.—        Jam.  13. 


(a)  IBorr.  S.C.191 
Str.  1172. 
W6T.B.615. 

▼OL.L 


7  East,  377. 
I  Sess.  Gas.  154. 
6  M.  &  Sel.  83. 


130 


TERM  REPORTS  in  the  QUEEN'S  BENCH. 


Qu^n*t  Brnrh. 

The  Queen 

r. 

The  Imhabit- 

AMTSofWYE. 


In  this  case,  the  pauper's  father  and  mother,  as  man  and  wife,  with  their  six 
children,  were  removed  by  an  order,  naming  them,  and  dated  in  June,  1833, 
from  EoMtling  to  Wye.  An  appeal  was  entered  and  respited  at  the  following 
July  Sessions,  and  af)er  another  respite,  the  order  was  confirmed  at  the 
Epiphany  Sessions,  December  SIst,  1833  ;  pending  this  appeal,  and  before 
the  confirmation  of  the  order,  the  churchwardens  of  Wye  had  instituted  pro- 
ceedings in  the  Ecclesiastical  Court  to  annul  the  marriage  between  the  father 
and  mother,  as  incestuous;  and  on  the  Ist  of  May,  1834,  by  a  decree  of  that 
Court,  the  marriage  was,  for  this  reason  dissolved, ''  as  having  been  absolutely 
n\dl  and  void  from  the  beginning,  to  all  intents  and  purposes  in  the  law.^ 
At  the  date  of  the  order,  the  pauper  was  alive,  but  was  not  named  in  it,  nor 
removed  by  it.  He  was  born  during  the  existence  of  the  marriage,  and  at 
that  date  was  imemancipated,  and  without  any  acquired  settlement  He  was 
now,  by  the  order  at  present  in  question,  removed  to  Wye^  and  the  only  point 
which  we  have  to  consider  is,  whether  the  first  named  order,  with  proof  that 
the  pauper  was  born  during  the  existence  of  the  marriage,  conclusively  proves 
a  derivative  settlement  for  him  in  the  parish  of  Wye.  Our  opinion  is,  that  it 
does  not.  The  judgment  of  the  Court  of  Quarter  Sessions,  upon  the  former 
appeal,  decided  directly  the  settlement  of  the  persons  included  in  the  order, 
and  this  being  a  judgment  in  rem,  was  conclusive,  not  only  between  the  par- 
ties, but  against  ail  the  world.  In  order  to  arrive  at  this  judgment,  as  to  so 
much  of  it  as  affected  the  wife  and  children,  it  was  necessary  for  the  Court, 
and  within  its  competence,  to  examine  into  and  determine  both  the  fact  and 
legality  of  the  marriage.  And  although  the  last  mentioned  matter  was  only 
incidentally  within  the  cognizance  of  a  temporal  Court,  and  therefore,  it  might 
have  seemed  according  to  the  judgment  delivered  by  De  Grey,  C.  J.,  in  the 
House  of  Lords,  on  the  trial  of  the  Duchess  of  Kingston  (/),  that  the  order 
was  no  evidence,  with  regard  to  it,  in  any  future  proceeding  ;  yet  numerous 
cases  have  decided,  that  orders  of  removal  unappealed  against  or  confirmed  on 
appeal,  are  not  only  evidence,  but  conclusive  as  to  all  the  facts  mentioned  in 
them,  and  which  are  necessary  steps  to  the  decision. 

Marriage  and  the  legitimacy  of  children  are  among  the  facts  as  to  which 
this  rule  has  been  upheld,  and  it  has  been  extended  to  the  case  of  a  child 
emancipated  at  the  date  of  the  order,  Rejn  v.  Caiterall  (g)  ;  and  even  to  that 
of  children  unborn  at  the  time,  Nympejield  v.  Woodcheeter  (A),  Rex  v.  St. 
Mary,  Lamheth{i).  These  and  many  other  cases,  have  formed  a  class  which 
has  settled  the  practice  at  Quarter  Sessions;  and  it  is  so  especially  desirable 
with  regard  to  this  branch  of  the  law,  to  avoid  all  uncertainty  and  all  subtle 
distinctions,  that  we  should  upon  no  account  think  ourselves  justified  in 
throwing  any  doubt  upon  these  decisions.  The  principle,  however,  on  whidi 
these  cases  mainly  proceed,  is  a  perfectly  sound  one,  that  a  matter  once  exa- 
mined into  and  decided  by  a  competent  tribunal,  shall  not  be  re-agitated,  and 
in  eflect  shewn  to  have  been  decided  erroneously  upon  new  evidence,  which 
either  could,  or  could  not  have  been,  but  in  fact  was  not,  produced  upon  the 
former  hearing.  And  accordingly  it  is  observable,  that  in  all  the  cases  where 
the  conclusive  effect  of  the  former  order  has  been  disputed,  it  has  been  the 
object  of  the  party  tendering  the  rejected  evidence,  to  procure  a  contrary  de- 


/)  11  St.  Tr.  261. 

)  6  M.  &  Sel.  83. 


(h)  1  Burr.  S.  C.  191;  2  Stra.  1172. 
(0  6  T.  R.  615. 
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cision  upon  the  same  state  of  facts,  by  throwinjr  new  light  upon  lliem.  Thus,  Qaer^BenA. 
for  example,  in  Nympgfield  v.  Woodchester  (A),  and  Rex  v.  St.  Mary,  Lam-  jue  qubkn 
heth  (/),  the  marriages  were  in  fact  equally  as  void  at  the  respective  dates  of  ^^  iiThabit- 
thc  prior  orders,  as  of  the  later,  but  th^  evidence  failed  to  prove  them  so.  If  ants  of  Wy*. 
the  new  and  better  evidence  had  been  admitted  on  the  second  appeal,  the 
eflect  must  have  been,  not  indeed  to  destroy  the  legal  effect  of  the  former  ad- 
judications on  the  points  decided,  t.  e,  the  settlement  of  the  i^arties  actually 
removed :  but  by  shewing  them,  to  have  been  erroneously  decided,  to  take 
away  their  effect  upon  settlements  derivative  from  the  former;  and  the  Courts 
have  rightly  said,  "  the  opportunity  for  this  is  past.''  But  in  the  case  now  be- 
fore the  Court,  a  new  state  of  facts  has  arisen  since  the  former  decision.  An 
incestuous  marriage,  until  avoided  by  the  sentence  of  the  Court  Christian,  is 
voidable  only,  and  remains  valid  to  all  civil  purposes.  The  judgment  of  the 
Court  of  Quarter  Sessions  having  passed  before  the  sentence  pronounced, 
vas  therefore  correct  in  fact  and  in  law ;  no  alteration  of  the  evidence,  con- 
sistent with  the  state  of  facts  then  actually  subsisting,  ought  to  have  made 
any  difference  in  it.  Had  the  incest  de  facto  been  ever  so  clearly  made  out, 
still  the  marriage  must  have  been  held  valid,  the  children  legitimate,  and  all 
(he  civil  consequences  as  to  the  settlement  of  the  wife  and  children,  named  in 
the  order,  must  have  followed.  Whatever,  therefore,  has  been  decided  upon, 
(he  then  existing  state  of  facts  remains  unimpeachcd.  But  the  settlement  of 
the  pauper  now  comes  in  question  for  the  first  time,  and  it  is  admitted  that 
he  has  no  settlement  in  Wye^  except  upon  proof  that  he  is  the  legitimate  son 
of  his  lather.  The  former  order,  with  proof  of  the  date  of  his  birth,  is  no 
doubt  prima  facie  evidence  of  his  legitimacy.  But  suppose  the  appellants 
had  tendered  evidence  (hat  his  father  had  been  absent  in  America  for  a  year 
before  his  birtli,  while  the  mother  was  in  Englandy  in  order  to  shew  him  a  bas- 
tard, can  it  be  doubted  that  such  evidence  would  have  been  receivable ;  it  would 
have  contravened  no  fact  found,  or  matter  decided  by  the  former  order.  It 
would  merely  have  cut  the  link  which  connected  prima  facie  his  settlement 
with  that  found  by  the  former  order.  It  does  not  appear  to  us  that  the  evi- 
dence tendered  in  the  present  case,  differs  at  all  in  principle  from  that  just 
supposed.  The  appellants  admit  the  former  case  rightly  decided,  that  the 
settlement  was  as  there  found,  and  the  marriage  then  valid ;  but  they  say  the 
decree  of  the  Ecclesiastical  Court  shews  that  the  pauper  is,  and  always  was 
a  bastard.  Whatever  lie  the  conclusiveness  of  a  former  order  on  the  facts 
found  by  it,  it  cannot  in  point  of  time  extend  beyond  its  date ;  it  conclusively 
shews  the  state  of  facts  then  existing,  and  declares  the  law  that  results  from 
it.  But  what  is  so  shewn  conclusively  then,  may  not  continue ;  a  change  of 
ckcnmstances  may  occur,  to  which  the  former  finding  is  inapplicable.  We 
are  of  ofMnion,  therefore,  that  consistently  with  all  the  former  decision';,  and 
desiring  in  no  way  to  break  in  upon  them,  the  Sessions  were  wrong  in  refus- 
ing the  evidence  tendered;  that  the  respondents  did  not  by  their  proof 
make  out  conclusively  a  derivative  settlement  in  Wye,  and  consequently  that 
^  order  must  be  quashed. 

Order  of  Sessions  quashed. 

(Af)  1  Borr.  S.  C.  191 ;  2  Stra.  1172.         (0  6  T.  R.  615. 
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Ajftrtytoa 
•uit  who  had 
himielf  given 
evidence  on  a 
previous  trial, 
called  a  wit- 
ness who  on 
cross-ezaroi- 
nation  itated 
part  of  that 
evidence : — 
Held,  that  in 
re-examina- 
tion, the  wit- 
neM  could  be 
asked  as  to 
such  other 
parts  only  of 
that  evidence 
at  qualified 
or  explained 
the  part  stated 
by  him  in 
croas-exami- 
natton. 


Princbv.  Samo. 

npRESPASS  for  a  malicious  arrest  At  the  f  rial,  before  Lord  Dentnan,  C.  J., 
at  GuildAail,  at  the  Sittings  after  Trinity  Term,  1836,  it  appeared 
that  the  action,  in  which  the  arrest  had  been  made,  was  brought  to  recover 
60/.,  as  money  lent.  The  defence  was,  that  the  money  had  been  given,  and 
the  jury  so  found.  A  witness  in  that  action  was  aflerwards  indicted  (or  per- 
jury, and  the  plaintiff  in  the  present  action  gave  evidence  against  him.  A 
witness  for  the  plaintiff,  at  the  trial  of  the  present  action,  upon  cross-exami- 
nation, was  asked  whether  he  had  not  heard  the  plaintiff  state,  when  giving 
evidence  upon  the  indictment,  that  he  had  been  several  times  insolvent,  and 
liad  been  remanded.  Upon  re-examination,  it  was  proposed  to  ask  him 
whether  the  plaintiff  had  not  also  said,  when  giving  evidence  upon  the  indict- 
ment, that  the  money  had  been  given. 

The  question  was  objected  to,  and  the  Lord  Chief  Justice  refused  to  admit 
the  evidence.     Verdict  for  the  defendant. 

Sir  F,  Pollock  having  obtained  a  rule  niei  for  a  new  trial,  on  the  ground 
that  this  evidence  ought  to  have  been  admitted. 

Sir  W,  W,  FoUeit  and  H,  Chandlese,  shewed  cause  (a).— The  rule  of  law 
as  to  statements  by  a  party  to  a  suit  «s,  that  they  may  be  used  as  evidence 
against  him,  but  that  he  is  entitled,  on  re-examination,  to  bring  forward 
any  thing,  said  during  the  same  conversation,  and  explanatory  of  the  statement 
already  in  evidence.  The  question  asked,  is  admitted  not  to  have  been  ex- 
planatory of  what  had  been  before  stated,  it  was  quite  irrelevant  to  it ;  and 
it  is  a  fallacy  to  say  that  it  occurred  in  the  same  conversation.  All  that 
occurs  during  the  same  interview  is  not  therefore,  necessarily  part  of  the 
same  conversation;  moreover,  the  subject  matter  of  the  two  statements  here 
was  altogether  different  and  unconnected.  This  statement,  therefore,  was 
properly  rejected;  it  does  not  contain  either  of  the  twp  ingredients,  both  of 
which  are  necessary  to  render  it  admissible.  The  judgment  of  Abbott,  C.  J., 
in  the  QueetCe  Case  (6),  is  perfectly  consistent  with  this ;  the  former  part  of 
it  is  so  in  words ;  and  in  the  latter,  the  apparent  exception  which  he  makes 
with  regard  to  all  the  conversation  of  a  party  to  a  suit,  is  not  one  in  reality, 
because  it  is  grounded  upon  the  principle  that  the  admission  is  allowed  only 
for  the  purpose  of  explaining  the  previous  statement. 

No  analogy  exists  between  the  rules  on  this  subject,  as  to  oral,  and  as  to 
written  evidence.  It  is  true  that  the  whole  of  a  written  document  must  be 
read,  but  for  this  reason,  that  it  cannot  otherwise  be  ascertained  what  part  is  re- 
levant, and  what  is  not  so.     The  same  reason  does  not  apply  to  oral  evidence. 

Sir  F.  Pollock,  and  Ball,  eon/rd.— Whether  this  statement  was  admissible 


(a)  Nov.  21at. 


(6)  2  B.  &  B.  296. 
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as  explanatory  of  the  cross-examination  or  not,  at  all  events,  it  is  admissible    Queef^iBeam, 

as  applying^  to  the  same  subject  matter. — [Lord  Dmman,  C.  J. — ^I  think  you  are 

precluded  from  attempting  to  shew  the  connexion  between  this  question  and 

the  statement  as  to  the  insolreiicy,  they  obviously  were  unconnected,  and 

were  assumed  to  be  so,  at  the  trial,  by  both  parties.] — In  the  arguments  on 

the  other  side,  an  attempt  has  been  made  to  shew  a  distinction  between  the 

rules  of  law  relating  to  oral  and  to  written  evidence ;  but  no  such  distinction 

exists,  and  if  it  did,  it  would  be  reasonable  to  act  more  strictly,  with  regard 

to  written,  than  oral  evidence.     In  the  former  case,  nothing  could  be  more 

easy  than  for  the  judge  to  select  at  once,  upon  inspection  of  an  instrument, 

such  parte  as  were  relevant ;  but  he  is  not  permitted  to  do  so,  the  whole  of  the 

instnunent  must  be  laid  before  the  jury,  however  small  or  insignificant  the 

part  of  the  oontente  for  which  it  is  put  in  evidence  may  happen  to  be.     In 

Lyitek  V.  Clerke  (c),  Holi,  C.  J.  says,  speaking  of  an  answer  in  chancery, 

"All  is  evidence  or  none.''     The  same   principle  '  is  esteblished  in   the 

Eari  tjf  Both  y.  Baihersea  (d),  1  Phil.  Ev.  tit.  <<  Admissions  by  a  Party 

to  the  Suit,*^  c.  5,  s.  4.    This  case  comes  exactly  within  the  principle 

assigned  by  Abboti,  C.  J.,  as  the  ground  of  his  decision  in   Thomson  v. 

Auiten  (e),  ''  It  is  at  all  times  a  dangerous  thing  to  admit  a  portion  only 

of  a  conversation  in  evidence,  because,  one  part  taken  by  itself  may  bear 

a  very  different  construction,  and  have  a  very  different  tendency  to  what 

vould  be  produced  if  the  whole  were  heard,  for  one  part  of  a  conversation 

will  frequently  serre  to  qualify  and  to  explain  the  other." 

Cur.  adv.  vulL 

Lord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.— 
This  was  an  action  for  a  malicious  arrest  on  a  false  suggestion  that  money 
was  lent  by  the  defendant  to  the  plaintiff,  when  it  had  been,  in  fact,  given. 
The  plaintiff  called  his  attorney  as  a  witness,  he  happened  to  have  been  pre- 
sent at  the  trial  of  a  prosecution  for  perjury,  instituted  by  the  plaintiff  against 
a  witness  in  the  action  wherein  he  had  been  arrested.  The  defendanto' 
counsel  inquired  of  him,  in  cross-examination,  whether  the  plaintiff  had  not 
on  the  trial  for  perjury,  stated  that  he  himself  had  been  insolvent  repeatedly, 
and  remanded  by  the  Court.  This  question  was  not  objected  to.  On  his 
re-examination  the  same  witness  was  asked  whether  the  pkuntiff  had  not  also 
on  that  occasbn,  given  an  account  of  the  circumstances  out  of  which  the 
arrest  had  arisen,  and  what  that  account  was ;  for  the  purpose  of  laying  be- 
fore the  jury  proof  that  the  arrest  was  without  cause,  or  malicious,  of  both 
which  fiicts  there  was  scarcely  any,  if  any,  evidence  whatever.  The  question 
expressly  confined  to  that  purpose  was,  whether  the  plaintiff  did  not  say  in 
the  course  of  his  examination  that  the  money  was  given,  and  not  lent  To 
this  question  the  defendant's  counsel  objected,  not  on  account  of  its  leading 
form,  but  because  the  defendant  having  proved  one  deteched  expressbn  that 
fell  from  the  plaintiff,  when  a  witness,  does  not  make  the  whole  of  what  he 
theo  said,  evidence  in  his  own  favour. 

My  opinion  was,  that  the  witness  might  be  asked  as  to  every  thing 
aid  by  the  plaintiff  when  he  appeared  on  the  trial  of  the  indictment,  that 
oould  in  any  way  qualify  or  explain  the  statement  as  to  which  he  had  been 

(e)  3  Salk.  154.  (e)  2  Dow.  &  By.  358. 

(i0  5Mod.9. 
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Qufvi^tReneh.  cross-examined,  but  that  he  Had  no  right  to  add  any  independent  history 
Pbimce  oT  transactions  wholly  unconnected  with  it  That  a  witness  a  statement 
of  some  one  thing  said  by  him,  though  drawn  out  by  a  cross-examina- 
tion, does  not  permit  the  opposite  party  to  add  to  it,  all  that  he  may 
have  uttered  on  the  same  occasion  was,  in  effect,  decided  by  seven  out  of 
eight  judges,  whose  opinion  was  taken  by  the  House  of  Lords  in  the  progress 
of  the  Bill  of  pains  and  penalties  against  Her  Majesty  Queen  Caroline. 
Lord  Tenlerden,  in  delivering  that  opinion  said,  "  I  think,  tlie  counsel  has  a 
right  on  re  examination,  to  ask  all  questions  which  may  be  proper  to  draw 
forth  an  explanation  of  the  sense  and  meaning  of  the  expressions  used  by  tiie 
witness  on  cross-examination,  if  they  be  in  themselves  doubtful,  and  also  of 
the  motive  by  which  the  witness  was  induced  to  use  those  expressions ;  but 
I  think  he  has  no  right  to  go  further,  and  introduce  new  matters  not  suited  to 
the  purpose  of  explaining  cither  the  expressions  or  the  motives  of  the  wit- 
ness" (/).  And  as  many  things  may  pass  in  one  and  the  same  conversation 
which  do  not  relate  to  eitiier,  the  learned  chief  justice  declared  the  opinion  of 
the  judges,  that  the  witness  could  not  be  re-examined  even  to  the  extent  of 
all  that  might  have  passed  relating  to  his  becoming  a  witness,  to  which  the 
statement  proved  had  reference. 

Lord  Wynfordy  it  is  true,  (then  Mr.  Justice  Best)  dissented  from  this 
doctrine,  and  thought  that  the  whole  matter  that  passed  in  the  same 
conversation,  was  made  admissible  by  the  adversary's  introduction  of  any 
part.  But  he  rested  his  dissent  on  the  propriety  of  giving  a  witness  a 
full  o|)portunity  uf  self- vindication,  which,  in  truth,  the  opinion  of  the 
seven  judges  already  secured  for  him,  and  he  also  lamented  that  the  pre- 
vailing rules  of  evidence  were  too  narrow,  and  thus  pruved  that  he  rather 
thought  it  a  good  opportunity  to  extend  them,  than  that  ho  was  contented  to 
abide  by  them.  Lords  Eldon  and  Redesdale  are  also  reported  in  the  Parlia- 
mentary Delmtes  (^)  to  have  intimated  their  disagreement  from  the  opinion 
of  the  seven  judges  ;  they,  however,  acted  upon  it,  and  the  extreme  caution 
with  which  the  former  learned  lord  framed,  and  often  re-modelled  the  ques- 
tion, to  be  proposed  to  the  judges,  can  hardly  be  reconciled  with  the  doctrine 
that  the  whole  of  what  passed  at  the  conversation  referred  to,  was  for  that 
reason  admissible.  Upon  the  whole,  we  think  it  must  be  taken  as  settled, 
that  proof  of  a  detached  statement,  made  by  a  witness  at  a  former  time,  does 
not  authorise  proof  by  the  party  calling  that  witness,  of  all  that  he  said  at  the 
same  time,  but  only  of  so  much  as  can  Ikj  in  some  way  connected  with  the 
statement  proved.  But  in  the  present  case,  the  statement  did  not  proceed  from  a 
witness,  but  from  a  party  to  the  suit,  and  the  opinion  delivered  by  I-ord  Tenter- 
den  is  not  only  confined  to  the  former  case,  but  is  expressly  said  by  him  not 
to  apply  in  the  latter.  His  language  is  accurately  cited  by  Mr.  Siarkie  (A), 
from  2  B.  &  B.  197 ;  when  a  witness  has  been  cross-examined  as  to  a  conversa- 
tion with  the  adverse  party,  the  counsel  for  that  party  has  a  right  to  lay  before 
the  Court  the  whole  which  was  said  by  his  client  in  the  same  conversation, 
not  only  so  much  as  may  explain  or  qualify  the  matter  introduced  by  the 
previous  examination,  but  even  matter  not  properly  connected  with  the  part 
so  introduced,  provided  only  that  it  relate  to  the  subject  matter  of  the  suit. 
The  reason  is  added,  because  it  would  not  be  just  to  take  part  of  a  convers*- 


(f)  2  Hans.  Pari.   Deb.   New   Scr. 
1307. 


(/i)  1  Staik.  Ev.  ISO. 
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iion  as  evidence  against  a  party,  without  giving  him,  at  the  same  time,  the  Qt^^iBfueh. 
beoeOt  of  the  entire  residue  of  what  he  said  on  the  same  occasion.  We  for-  PmiNci 
bear  from  enteiing  into  a  detailed  examination  of  the  doctrine  there  laid  g^ 
down ;  we  have  considered  it  repeatedly  with  the  utmost  care,  and  with  all 
the  diffidence  inspired  by  such  an  authority,  but  we  cannot  assent  to  it.  We 
will  merely  observe,  that  it  was  not  introduced  as  an  answer  to  any  question 
proposed  by  the  House  of  Lords,  and  may  therefore  be  strictly  regarded  as 
extm  judicial ;  that  it  was  not  necessary,  as  a  reason  for  the  answer  to  the 
question  that  was  proposed  ;  that  it  was  not  in  terms  adopted  by  Lord  Eldm^ 
or  any  of  the  other  judges  who  concurred ;  that  it  was  expressly  denied  by 
Lords  Redetdah  and  Wynford,  and  that  it  does  not  rest  on  any  previous  au« 
thority.  We  ought  to  add,  that  in  our  opinion,  the  reason  of  the  thing,  would 
rather  go  to  exclude  the  statements  of  a  party  making  declarations  which  can- 
not be  disinterested.  Nothing  would  be  more  easy  than  to  find  or  imagine 
examf^s  of  the  extreme  injustice  that  might  result  from  allowing  such  state- 
ments to  be  received,  but  none  can  be  stronger  than  the  actual  case ;  because 
the  plaintiff  was  shewn  to  have  said  that  he  was  insolvent,  he  would  have 
been  allowed,  without  any  reference  to  his  own  insolvency,  to  prove  by  his 
discourse  at  the  same  period  every  averment  in  his  declaration,  with  every 
circumstance  likely  to  excite  prejudice  and  odium  against  the  defendant;  and 
if  this  were  evidence,  the  jury  would  be  bound  to  consider,  and  might  give 
iall  efiect  to  it,  and  thus  award  hrge  damages  for  an  injury  of  which  no  par- 
ticle of  proof  could  be  found  but  the  plaintiff's  own  assertion.  We  are  of 
6pink>n  that  the  line  was  correctly  drawn  at  the  trial,  and  that  this  rule  must 
be  discharged. 

Rule  discharged. 


The  Queen  r.  Pepper.  jam.  3o<4. 

f^UO  warranto  against  the  defendant,  calling  upon  him  to  shew  cause  why  A  freeman  of 
^     he  exercised  the  office  of  a  freeman  and  burgess  of  the  borough  of  h»^ng"votcd  ' 
Maldmt.      It  appeared  by  the  affidavits,  that  the  defendant  was  admitted  to  »t  the  election 
his  freedom  in  February^  1832,  and  that  he  was  enrolled  on  the  freenian^s  «  borough,  wu 
roll,  and  had  voted  at  one  election ;  but  an  objection  being  subsecjucntly  •u^sequyjjy 
raised  against  him  at  the  next  revision,  his  name  was  expunged  from  the  freeman's  roll, 

__^|i  and  it  did  not 

^^"'  appear  that 

there  was  any 

Tkesu^er  and  Turner  shewed  cause.— By  the  Ist  Fie,  c.  78,  sec.  23,  it  is  Fbe^oroughin 

enacted,   that  every  application  to  this  C!ourt,  for  the  purpose  of  calling  j^^icl^t^e 

upon  any  person  to  shew  by  what  warrant  he  claims  to  exercise  the  office  interested:— 

of  mayor,  alderman,  councillor,  or  burge$s,  in  any  borough,  shall  be  made  ^^^^^^^^  **® 

before  the  end  of  twelve  calendar  months  aller  his  election,  and  not  at  possession  of 

any  subsequent  time.     The  word,  burgess,  is  of  general  signification,  and  in-  cMsefJ^a*" 

dudes  a  freeman,  as  well  as  persons  who  are  on  the  burgess*  roll ;  therefore,  9^  ^7^° 

tUs  applkatran  is  made  too  late.     Secondly,  the  defendant  does  not  hold  any  usurping. 

oflice  for  which  a  quo  warranto  will  lie.     Since  tho  6  &  6  Wm,  4,  c.  76,  he  ^gj^^}^^'  ^' 

enacts  that 
informations  by  way  of  quo  warranio  against  any  mayor,  alderman,  councillor,  or  burgess,  shall 
be  prosecuted  withm  one  year.    Qwiet  whether  this  includes  applications  against  freemen  ? 


Fvpu. 


las  TERM  REPORTS  in  thb  QUEEN*S  BEHCU 

Qneen^i  Bendt.  has  ceased  (o  be  a  memlier  of  the  corporation,  and  it  does  not  appear  that 
TheGnKKN  ^''^'^  ^^  ^^y  freemen^s  rights  existing  in  the  borough,  which  relate  to  joint 
V*  stock  or  common  lands,  in  which  he  can  participate.     It  is  tme  that  he  may 

be  entitled  to  vote  at  the  election  of  members  of  parliament,  but  in  order  to 
do  that,  his  name  must  be  on  the  freeman's  roll.  But  the  defendant  cannot 
exercise  his  franchise  until  his  name  has  been  restored.  In  the  borough  of 
Horsham  (a),  a  qno  warranto  was  granted  against  a  person  who  claimed  to 
Tote  by  virtue  of  a  burgage  tenement ;  but  he  must  have  been  in  the  actual 
occupation  of  it.  The  King  v.  Whitwell  (b)  establishes  that  there  must  be 
an  user  as  well  as  a  claim  of  a  franchise,  in  order  to  found  an  application  for 
an  information  in  the  nature  of  qtio  warranto.  The  King  v.  Saundere  (c), 
and  T%e  King  v.  Ogden  (d),  recognize  the  same  principle. 

Sir  /.  Campbell,  A.  G.,  and  Channell,  eontrd. — ^The  1  Fie.  c  78,  sec.  23, 
does  not  apply  to  the  case  of  freemen,  who  are  no  longer  burgesses  of  a 
borough,  but  it  is  con  lined  to  those  persons  who  are  on  the  burgess  roll. 
The  32  Geo.  3,  c.  58,  sec.  I,  is  still  in  force,  and  six  years  is  the  limitation 
applicable  to  proceedings  against  freemen,  as  appears  by  S  &  6  fVm.  4,  c.  76, 
sec.  2.  The  defendant  has  been  sworn  in,  and  has  exercised  his  franchise 
by  voting  at  an  election  ;  and  upon  an  appeal  to  a  committee  of  the  House  of 
Commons,  or  on  a  subsequent  revision  of  the  lists,  his  name  may  be  restored. 
There  is  therefore,  a  sufficient  user  of  a  franchise,  to  induce  the  Court  to  mal^e 
this  rule  absolute.  If  the  defendant  is  not  required  to  shew  his  title,  he  mcy 
wait  until  six  years  have  passed,  and  then  demand  to  be  put  upon  the  free- 
man's roll :  and  no  proceeding  by  quo  warranto  can  then  be  taken  against 
him.  In  The  King  v.  Tate  (e),  a  defective  swearing  in  of  a  free  burgess 
was  held  to  be  a  sufficient  user  of  the  office,  to  warrant  an  information  in  qw 
warranto. 

Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.— 
This  was  a  rule  calling  on  the  defendant  to  shew  cause  why  a  quo  warranto 
should  not  issue  against  him,  for  usurping  the  office  of  a  freeman  of  the 
borough  of  Maldon.  It  appears  upon  the  affidavits,  that  he  is  upon  the  free- 
man's roll,  but  not  on  the  burgess'  roll,  and  that  his  vote  was  expunged  from 
the  parliament  register  upon  objection  taken  at  the  last  revision.  He  was 
admitted  in  the  year  1832,  and  it  was  objected ;  Firsts  that  this  case  fell 
within  the  limitation  clause  of  7  Will,  4,  c.  I,  Vict.  c.  78,  s.  23,  and  there- 
fore the  application  was  out  of  time ;  but  it  is  unnecessary  for  us  to  btimate 
any  opinion  on  that  point,  because  another  objection  was  made,  upon  which, 
we  think  the  rule  ought  to  be  discharged.  It  is  a  well  esiablished  rule  in 
corporation  law,  that  quo  warranto  will  not  lie  unless  against  a  party  in  pos- 
session and  user  of  such  a  franchise  or  office  as  may  be  properly  the  subject 
of  such  an  information,  Rex  v.  Whitwell,  The  defendant  here,  it  was 
conceded,  is  in  possession  of  no  such  franchise,  he  is  a  freeman  it  is  true,  but 
his  present  rights  as  such  barely,  are  limited  by  the  conjoint  operations  of  the 
Reform  and  Municipal  Corporation  Acts,  to  the  sharing  in  the  common  lands 


(a)  Note  to  The  King  v.  Mtiny  3  T.         (c)  3  East,  119. 

L  599.  {d)  10  B.  &  Crc 

(6)5T.  R.85.  (e)  4  East,  337. 
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or  joint  stock,  if  any,  of  the  borough.  Supposing  even  that  he  is  so  situated, 
a  rale  might  properly  be  made  absolute  against  him  ;  yet  here,  the  affidavits 
do  Dot  disclose,  and  we  cannot  presume  that  there  are  any  common  lands  or 
joiotpstocL  It  was  contended,  however,  that  he  had  claimed  to  exercise  the 
dective  fianchise,  and  though  now  expunged,  his  name  and  vote  might  be 
restored  cm  petition  by  an  election  committee,  or  tliat  at  the  ensuing  revision, 
the  revising  barrister  might  pkce  his  name  on  the  list.  It  may  be  conceded, 
that  on  either  supposition  he  would  be  put  into  the  possession  of  such  a  fran- 
chise, a5  a  quo  warranto  might  lie  for  usurping.  But  we  have  found  do 
authority  whkh  decides  that  an  unsuccessful  claim,  and  the  possibility  of  a 
leoewed  daim,  with  success,  to  a  franchise  or  office,  are  equivalent  to  that 
actual  usurped  possession  which  the  information  in  a  quo  warranio  sup- 
poses. And  we  may  add,  that  there  is  no  reason  to  presume  any  one  of  the 
iads,  upon  the  supposition  of  which  the  argument  is  found  ;  all  legal  pre- 
lomptions  are  the  other  way.  We  ought  rather  to  presume  the  decision  of 
the  revising  barrister  to  be  right,  and  that  it  will  be  acquiesced  in. 

It  was  urged  upon  us,  that  unless  we  granted  this  rule  six  years  from  the 
date  c(  admiflsion,  it  would  expire  before  another  opportunity  could  occur  of 
nising  the  question,  and  so  the  admitted  defect  in  his  title  would  be  cured. 
Whether,  under  the  circumstances,  such  will  be  the  case,  we  do  not  stop  to 
inquire,  for  adnnitting  it  to  be  so,  that  ought  not  to  influence  our  decision 
upon  the  present  state  of  things.  The  same  argument  was  urged  in  Rex  v. 
WUtwill  with  the  same  success.    This  rule  must  therefore  be  discharged. 

Rule  discharged. 
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Church  v.  The   Imperial  Gas  Light  and  Coke 
Company. 


Jan.  16. 


f^RROR  from  the  Palace  Court    The  defendants  in  error  were  plaintifl*8      1.  Acorpor»- 

below  in  an  action  of  astumpM,  and  sued  as  the  Imperial  Ga$  Light  and  ^^  ^^\wS^\ti 

Ceke  Company.    The  first  count  of  the  declaration  stated,  that  the  defendant  M«ump8it 

bufsined  for  and  agreed  to  take  of  the  plaintiffs,  and  they  at  his  request,  ^^eUu  ex? 

agreed  to  supply  to  him,  gas  sufficient  to  furnish  two  lights  for  one  year,  from  ^i^^^^^ 

1st  July,  1833,  and  so  on  from  year  to  year,  at  the  rate  of  12/1  ]0«.  per  supply  of  the 

tnnum;  m  consideration  whereof,  the  plaintiffs  at  the  request  of  the  defendant,  Junrthe'*^ 

promised  to  supply  him  with  the  gas,  and  the  defendant  promised  to  accept  purponee  for 

it,  and  pay  lor  it  at  the  rate  aforesaid,  quarterly,  and  to  give  the  plaintiffs  TrpAted.  ** 
three  months'  notice  of  discontinuing  to  take  the  gas;  averment,  that  the      ^  Aeorpo- 

,  .  ^.  -  ,  ,     .  -  .      \,  ^       ,  ration,  incor- 

plsintifls  were  always,  during  a  quarter  of  a  year,  viz.,  from  1st  October  to  porated  by 
3lBt  December,   1884,  ready  and  willing,  and  tendered   to  supply,  &c.,  ^f„t,^^^tiid 
and  that  the   defendant  did  not  give  three  months'  notice,  &c.,  yet  the  in  their  eorpo- 
defendant  did  not  when  so  required,  Ac,  accept  the  gas  or  pay  for  it,  but  Aftc^wiSict 
wholly  refused,  Ac.     The  second  count  was  for  gas  and  goods  bargained  and  JJ'^|*jJ^;;^ 
■old;  Unid,  for  gas  and  goods  sold  and  delivered;  fourth,  on  an  account  inferior  Court, 
ilated ;  to  the  pUntiffs'  damage,  of  41.  Ide.    Pleas :  Firet,  Non  aseumpeit ;  J^/tice"^^"" 

error,  that  the 
oorporatkm  f uing,  sad  that  named  in  the  Act,  were  identical 
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The  f  MPKRIAL 

Gas  Light 

and  Co  KB 
COMPANT. 


Seamdj  to  the  6rst  oomit,  that  the  plaintilb,  during  the  time  stated,  wece  not 
ready  to  supply  the  gas,  and  did  not  tender  and  require  the  defendant  to 
accept  it. 

Upon  these  pleas  issues  were  joined. 

The  jury  found  that  the  defendant  did  promise,  as  in  the  6rst,  second,  and 
fourth  counts  alleged,  and  assessed  damages  upon  these  counts  generally,  at 
2/.  J6«.  6</.,  and  that  the  defendant  did  not  promise  as  in  the  third  count 
alleged. 

The  errors  assigned  were,  that  damages  were  assessed  generally  on  the 
first,  second,  and  fourth  counts,  and  that  the  cause  of  action  in  t4ie  first  count 
mentioned,  was  fur  the  breach  of  an  executory  simple  contract ;  and  that  it 
did  not  appear,  by  the  said  firt^t  count,  tlmt  any  part  of  the  said  contract  in 
that  count  was  executed ;  and  that  it  further  ap^ieared  in  the  said  count, 
that  the  said  company  were  a  corporation.     Joinder  in  error. 

Ga9eie€y  for  the  plaintiff  in  error  (a). — The  defendants  in  error  are  incor- 
porated  by  a  public  Act  of  Parliament ;  every  person  therefore  is  bound  to 
take  notice  of  that  fact.  Per  Uolroyd,  J.,  in  Brovghton  v.  The  ManckesUr 
fVaterworks  Company  (A).  The  sole  question,  therefore,  which  remains  for  the 
Court  is,  whether  a  corporation  can  maintain  a99ump9it  on  an  exeeuiarj/ 
contract.  It  is  admitted,  that  in  some  cases  a  corporation  may  sue  on  a  con- 
tract not  under  seal,  but  in  all  the  instances  where  it  has  been  so  held,  the 
contract  has  been  executed.  And  in  Dunston  ▼.  77^  Imperial  Gas  Light 
Company  (c),  Taun/on,  J.,  intimates  that  a  corporation  would  only  be  liable 
even  on  an  executed  contract,  on  the  grounds  of  moral  obligation.  However, 
with  respect  to  executory  contracts  not  under  seal,  there  is  an  express  au- 
thority, wherein  the  Court  of  Common  Pleas  deliberately  decided,  that  no 
action  can  be  maintained  by  a  corporation,  77^  East  London  fVaierworkf 
Company  v.  Bailey  ((/).  The  first  count,  therefore,  of  this  declaration  is 
bad;  and  as  the  damages  are  assessed  generally,  the  judgment  must  be 
arrested.  Day  v.  Rolnnson  (e).  The  action  also  having  been  brought  in  an 
inferior  Court,  there  can  be  no  venire  de  novo,  Trevor  v.  Hall  (/),  Bishop 
V.  Kaye  (g), 

R,  V.  Richards,  contrd,— It  is  not  necessary  to  decide  whether  this  con- 
tract ought  to  have  been  under  seal.  Looking  at  the  record,  nothing  appears 
inconsistent  with  the  supposition  that  this  is  a  foreign  corporation,  and  there- 
fore competent  to  sue  on  a  contract  not  under  seal,  ITte  Dutch  Company  v. 
Fan  Moses  (A),  Bank  of -St.  Charles  v.  De  Bernales  (i),  BritUh  Linen  Com- 
pany V.  Drummond  {j  ).  After  verdict,  the  Court  will  not  intend  that  the 
corporation  mentioned  in  the  Act,  is  necessarily  the  same  as  the  corporation 
suing  on  the  record.  The  extent  of  judicial  intendment  is  very  limited ;  two 
cases  have  occurred  in  which  the  Court  would  not  intend  that  DuUtn 
was  in  Ireland,  Sprowle  v.  Legge  {k),  Kearney  v.  King  (0-     There  is  a 


(a)  The  case  was  argued  in  Easter 
Term  last,  28th  April,  before  Lord  Den- 
man,  C.  J.,  Patteson  and  Coleridge,  Js. 

(b)  3  B.  &  Aid.  L 

(c)  3B.  &Adol.  125. 
id)  4  Bing.  283. 

00  1  Ad.  Xr.  El.  554. 


(/)  1  T.  R.  151. 
r^)  3  B.  &  Aid.  605. 
(A)  1  Str.  612. 
(i)  Ry.  &Moo.  190. 
(j)  10  B.  &  C.  903. 
(i)  1  B.  &  C.  16. 
(0  2B.&Ald.  301. 
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MSi  stronger  case,  Smith  v.  Smyth  (m),  where  the  Ck>urt  would  not  notice    Qtieen*iB«nek 
Lmdon  to  be  in  Middle9€x.    It  is  said  by  Lord  Coke  (n)»  that  the  Court  will        chubcr 
lake  judicial  notice  of  counties  only.     In  Rex  v.  Gretp  {o\  HoUy  C.  J.,  lays  «• 

down  the  same  doctrine;  so  in  Rex  v.  Sifrnpeon  {p),  the  Court  refused  to     Gas  Light 
notice  that  CoUheeter  was  in  the  diocese  of  London,     Yet  various  Acts  of      company 
Plu-lfament  have  mentioned  these  places  as  being  in  these  particular  counties, 
and  certainly  many  have  mentioned  Dublin  as  being  in  Jreiand,     The  Court 
therefiire,  will  not  notice  that  this  is  the  identical  corporation  which  it  is 
argued  is  under  disability  to  sue.     Suppose  it  was  provided  by  an  Act  of 
Parlianient,  that  A.  B.  should  sue  on  belialf  of  a  creditor  in  a  particular 
form  of  action  only,  and  A.  B,  sued  in  another  form.     The  Court  could  not, 
after  verdict,  notice  that  he  was  the  same  A,  B.,  who  was  disabled  from  so  suing. 
Suppose  an  action  of  tort  to  have  been  brought,  and  not  guilty  pleaded,  at  a 
time,  when  by  that  plea,  all  facts  were  put  in  issue.     After  verdict  the  Court 
would  presume  that  every  thing  was  proved  necessary  to  entitle  the  plaintiff 
to  recover ;  the  cases  upon  the  subject  are  collected  in  the  notes  to  fVms. 
Sound,  (q).     In  Barnetl  v.  Glogsop  (r),  where  a  written  assignment  was 
oeoessary,  the  Court  refused  to  entertain  the  objection,  because  it  did  not 
appear  en  the  record.     TibbiU  v.  Yorke  («),  was  to  the  same  effect,  but  the 
case  is  stronger,  because  there  the  action  was  on  a  penal  Statute,  where  the 
Court  would  be  less  disposed  to  intend  anything  against  the  defendant.    If 
the  Court  will  intend  the  identity  of  the  plaintiffs  below,  with  the  corporap 
tioD  mentioned  in  the  Act,  the  objection  that  they  are  not  entitled  to  sue 
for  the  reason  alleged,  is  too  late  after  verdict  and  ju(l;^tn<*nt.     There  is 
nothing  to  contradict  the  assumption,   that  the   corporation   formally  ap- 
pointed an  agent  for  the  purfwse  of  entvrinj^  into  contracts,  Yarborough  v. 
Bank  of  England  (Jt)\  or  that  the  plaintiffs  on  their  side  contracted  by 
specialty,  and  the  defendant  by  simple  contract  only.     Two  parties  may  con- 
tract together,  the  one  by  deed,  the  other  by  parol,  Co,  Litt,  229,  a. ;  Com,  Dig, 
Fait  (A.  2) ;  Foster  v.  Mapee  («).     Then  suppose  a  deed  to  have  been  ex- 
ecuted by  a  landlord  to  a  person  who  executes  no  deed,  but  who,  nevertheless, 
takes  possession  ;  the  landlord  must  then  be  sued  on  the  deed,  but  the  tenant 
in  auvmpeit.     In  The  Mayor  of  Stafford  v.  Till  (t?),  the  Court  held  that 
Mtwnpgit  for  use  and  occupation  might  be  maintained  by  a  corporation ; 
therefore  assuming  a  corporation  cannot  contract  otherwise  than  by  deed,  the 
Court  there  must  have  implied  the  existence  of  a  deed. — [Patteson,  J. — The 
sKtioQ  of  use  and  occupation  does  not  necessarily  imply  a  contnict,  it  may  be 
i  mere  waiver  of  a  tort.] — That  is  to  say,  the  Court  allows  the  plaintiff  to 
treat  the  defendant  as  if  he  occupied  in  consequence  of  a  contract.      The 
corporation  can  only  be  entitled  to  sue,  on  the  ground  that  some  benefit  has 
been  received  by  the  defendant,  and  therefore,  some  interest  has  pas.sed  from 
the  corporation.     Supposing  even  that  the  corporation  could   not  contract 
but  by  deed,  the  omission  to  set  out  the  deed  is  but  matter  of  form,  and 

(m)  10  Bing.  406.  («)  5  B.  &  Adol.  ^05. 

(»)  2  Inst.  55.  (/)  16  East,  6. 

(o)  Comb.  460.  (u)  (Vo.  Eliz.  212. 

(p)  2  Ld.  lUy.  1379.  (>)  4  Bing.  75. 

iq)  1  Wms.  Sauiid.  28,  a.  n  (k). 
(r)  1    Bing.    N.    C.    633;    S.  C.  1 
•  Hodges,  94. 
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QnggttoA   gnmiid  for  tpecnl  denrarrer  odIj,  Tiiimv.  T%e  WarwiekGmM  Company  (t;r) 
Crcydm  HotfnUd  v.  Farley  (x). 

But  if  this  point  had  been  raised  on  a  special  demurrer,  oMsmmptii  is  makn 
tainable  on  this  contract  This  company  was  created  for  the  purpose  of 
trading  in  this  very  commodity,  and  if  a  power  of  attorney  were  necessary 
for  the  sale  of  every  \L  worth  of  gas,  such  a  necessity  would  virtually  destroy 
the  company.  In  Easi  London  HaUtwarks  Company  v.  Bailey,  the 
contract  was  for  a  large  amount,  not  for  a  matter  of  daily  recurrence, 
nor  relating  to  the  sale  of  the  subject  matter,  for  the  purpose  of  selling 
which  the  company  was  created.  The  doctrine  of  Beslt  C.  J.,  relative  to 
executory  contracts,  was  not  necessary  to  the  decision  of  the  case,  and  cannot 
be  supported.  If  it  be  admitted  that  a  corporation  can  sue  on  an  executed 
contract  not  under  seal,  what  reason  can  be  assigned  why  they  should  not 
have  the  same  power,  when  the  contract  is  executory  only  ?  no  diflerence  in 
principle  exists  between  the  two  cases.  In  The  West  Middleeex  Waienoorke 
Company  v.  Suwerkropp  (y),  the  plaintiffs  proved  an  executory  contract 
with  themselves,  not  under  seal,  without  any  difficulty  being  raised  on  that 
ground.  It  is  true  the  action  was  in  case,  but  the  objection  was  just  as  open 
to  be  made,  as  if  it  had  been  in  aesumpni.  The  contract  there  was  relative 
to  the  supply  of  water;  it  is  therefore  an  authority  to  shew,  that  in  cases  like 
the  present,  the  contract  need  not  be  under  seal;  there  are  many  other 
authorities  to  the  same  efiect.  Fin,  Abr,  tit  Corporation,  Bae,  Abr, 
tit.  Corporation  (E.  3),  Bro,  Abr,  tit.  Corporations  and  Capaciiies,  foL  184, 
pi.  47,  49,  50,  53.  The  opinions  of  Lord  Tenierden,  C.  J.,  and  PaUeson,  J., 
in  Dunsion  v.  77ie  Imperial  Gas  Light  Company,  seem  to  have  been, 
that  contracts  relating  to  purposes  for  which  a  company  is  formed,  need  not 
be  under  seal ;  and  Slarh  v.  The  Highgate  Archway  Company  (z),  Smith  v. 
The  Birmingham  Gas  Company  (a),  establish  the  same  principle.  No  objec- 
tion was  Uken  in  the  The  East  India  Company  v.  TriUon  (6),  to  the  com- 
pany suing  in  assumpsit  on  bills  of  exchange,  yet  surely  dealing  in  bills  of 
exchange  was  not  more  the  object  for  which  that  company  was  formed,  than 
the  distribution  of  gas  was  the  object  of  the  present. 

GaseUe,  in  reply.  [The  Court  having  intunated  that  they  felt  bound  to 
take  notice  that  the  plaintiffs  below  were  a  corporation.] — With  respect  to 
intendments  after  verdict,  the  rule  laid  down  by  BuUer,  J.,  in  Spieres  v. 
Parker  (c),  is,  that  "  Nothing  is  to  be  presumed  but  what  is  expressly  stated 
in  the  declaration,  or  what  is  necessarily  implied  from  those  facts  which  are 
stated.'*  This  rule  cannot  be  held  to  embrace  all  those  imaginary  possibilities 
of  deeds  made,  &c.,  which  have  been  suggested.  Moreover,  the  declaration 
itself  contradicts  such  a  supposition,  because  it  alleges  mutual  promises ;  as 
to  the  appointment  of  an  agent,  there  is  no  ground  for  any  such  assump- 
tion, and  if  one  had  l)een  appointed,  he  could  have  no  furtlier  power  to 
contract,  than  the  company  itself.  This  case  is  identical  with  The  East 
London  Waterworks  Company  v.  Bailey,  and  the  Court  must  overrule  that 
case,  if  they  decide  that  this  action  will  lie. 

Cur,  adv,  vult. 


(to)  4  B.  &  C.  962. 
(s)  6  Taunt  467. 
(y)  Moo.  &  Mai.  408. 
(z)  6  Taunt.  792. 


(a)  1A<].&E1.  .52& 

(b)  3  B.  &  C.  280. 

(c)  1  T.  R.  141. 


Company. 
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Lord  Db\hai9,  C  J.,  oii  this  day  delivered  the  judgment  of  the  Court.—    Quem'M  Paidh, 
This  was  error  from  a  judgment  pronounced  in  the  Palace  Court,  for  the       (wj[*^ 
defendanls  in  error,  who  were  plaintifiss  below  in  an  action  of  astumpiii  on  «. 

the  breach  of  an  txecutorj  contract  for  the  supply  of  gas  on  the  one  hand,  '^aI'lighi*^ 
and  the  non-acceptance  and  non-payment  on  the  other.     The  error  insisted     Jf^^S?^^' 
upon,  in  argument,  before  my  brothers  Paiteson,  Coleridge,  and  myself,  was, 
that  the  plaintiffs  being  a  corporation,  were  incapable  of  suing  in  assumpeii 
on  an  executory  contract;  and  the  distinction  was  taken  between  a  contract 
executory  and  executed.   In  support  of  this  distinction,  the  case  of  T%e  East 
London  Watenoorke  y.  Bailey  and  other »  (g),  was  cited  as  a  direct  authority. 
When  this  case  was  argued,  this  Court  had  not  pronounced  its  judgment  in 
that  of  Beverley  ▼.  The  Lincoln  Gas  Company  (A),  in  which  it  was  deter- 
miDed,  that  aeeumpeit  was  maintainable  against  a  corporation,  upon  an 
executed  contract  for  goods  sold  and  delivered.   We  do  not  mention  this  latter 
case  as  directly  in  point,  but  because  having  there  considered  at  some  length 
the  principles  upon  which  the  kw  stands,  as  to  the  powers  and  liabilities  of 
corporations  in  respect  of  parol  contracts,  we  are  now  relieved  from  some 
parts  of  the  inquiry,  which  it  might  otherwise  have  been  necessary  to  have 
gone  through.     Assuming  it  therefore  to  be  now  established  in  this  Court, 
that  a  corporation  may  sue,  or  be  sued  in  aeeumpeit,  upon  executed  contracts 
of  a  certain  kind,  among  which  are  included  such  as  relate  to  the  supply  of 
articles,  essential  to  the  purposes  for  which  it  is  created,  the  first  question 
will  be,  whether  as  aflecting  this  point,  and  in  respect  of  such  contracts,  there 
is  any  sound  distinction  between  contracts  executed  or  executory.     Now  the 
same  contract  which  is  executory  to-day,  may  beconie  executed  to-morrow. 
If  the  breacfh  of  it,  in  its  ktter  state  may  be  sued  for,  it  can  only  be  on  the 
sapposition  Chat  the  party  was  competent  to  enter  into  in  its  former ;  and  if  the 
party  were  so  competent,  on  what  ground  can  it  be  said  that  the  peculiar 
remedy  which  the  law  gives  for  the  enforcement  of  such  a  contract,  may  not 
be  used  for  the  purpose.    It  appears  to  us  a  legal  solecism  to  say,  that 
parties  are  competent  by  law  to  enter  into  a  valid  contract  in  a  particular 
form,  and  that  the  appropriate  legal  remedies  for  the  enforcement,  or  on  breach 
of  such  a  contract,  are  not  available  between  them.     Where  the  action  is 
brought  (or  the  breach  of  an  executed  contract,  the  evidence  of  the  contract, 
if  an  express  one,  must  be  the  same  as  if  the  action  were  brought  while  it 
vas  executory ;  an  oral,  or  written  agreement,  or  a  series  of  letters  might  be 
produced  to  prove  the  fact,  and  the  terms  of  the  contract :  could  it  be  contended 
that  these  would  be  evidence  of  a  valid  contract  after  execution,  but  of  a 
wholly  inoperative  one  before.     Unless  positions  such  as  these  can  be 
maintained,  we  do  not  see  how  to  support  any  distinction  between  express, 
executory,  and  executed  contracts  of  the  description  now  under  oonsideratbn. 
A  distinction,  however,  seems  to  be  intimated  in  some  cases  between  the 
express  contract  of  the  parties,  and  that  which  the  law  will  imply  for  them, 
^  an  executed  consideration,  and  a  validity  is  attributed  to  the  latter, 
which  is  denied  to  the  former.    But  there  is  no  foundation  for  this ;  the  di£^- 
ooe  between  express  and  implied  contracts,  is  merely  a  difierenoe  in  the 
node  of  proo£    On  the  one  hand,  a  plaintiff  who  should  sue  on  a  contract,  to 

(f)4BiBg.  28a  (A)  2N.  &  P.  283;  S.a  l^TiL  WoL 
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OmtewTM  Bendk.   be  implied  from  certain  acts  done,  mnst  be  nonsuited  if  those  acts  were 
C^^^^       shewn  to  be  in  compliance  with  stipulations  antecedently  entered  into,  unless 
«•  he  was  prepared  with  evidence  of  all  the  stipubtioos.    On  the  other  hand,  no 

Gas  Liobt  contract  can  be  implied  from  the  acts  of  partiesi,  or  result  bj  law  from  bene6t8 
and  CoKK  received,  but  such  as  the  same  parties  were  competent  expressly  to  enter 
into.  And  this  is  important  in  the  present  argument,  because  it  makes  the 
decisions  on  implied  contracts,  authority  for  our  decision  upon  an  express 
oiie.  Upon  these  grounds,  we  are  prepared  to  dedde  that  the  present  action 
was  maintainable.  So  far,  therefore,  as  the  decision  of  the  Court  of  Commm 
JPieas  in  The  EaMt  London  Waierworks  Company  ▼.  Bmley  and  otkert 
proceeded  on  the  distinction  between  contracts  executed,  and  executory,  we 
are  compelled  afler  consideration  to  express  our  opinion,  that  it  was  wrongly 
decided.  The  case  may  be  sustained,  however,  on  another  ground,  consist- 
ently with  our  previous  remarks,  and  which  aflbrds  another  reason  for  our 
present  decision.  The  general  rule  of  law  is,  that  a  corporation  contracts 
under  its  common  seal ;  as  a  general  rule,  it  is  only  in  that  way  that  a  cor- 
poration can  express  its  will,  or  do  any  act.  That  general  rule,  however, 
has  from  the  earliest  traceable  periods  been  subject  to  exceptions ;  the  deci« 
sions  as  to  which,  furnish  the  principle  on  which  they  h^ve  been  established, 
and  are  instances,  illustrating  its  application,  but  are  not  to  be  taken,  as  so 
prescribing  in  terms,  the  exact  limit  that  a  merely  circumstantial  diflerence  is 
to  exclude  from  the  exception.  This  principle  appears  to  be  convenience, 
amounting  almost  to  necessity.  Wherever,  to  hold  the  rule  applicable,  would 
occasion  very  great  inconvenience,  or  tend  to  defeat  the  very  object  for 
which  the  corporation  was  created,  the  exception  has  prevailed.  Hence  the 
retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts  very  frequently  re- 
curring, or  too  insignificant  to  be  worth  the  trouble  of  affixing  the  common 
seal,  are  established  exceptions.  On  the  same  principle  stands  the  power  of 
accepting  bills  of  exchange,  and  issuing  promissory  notes,  by  companies 
incorporated  for  the  purposes  of  trade,  with  the  rights  and  liabilities  conse- 
quent thereon.  These  principles  were,  it  is  evident,  present  to  the  attention 
of  the  Court  of  Common  Pleas,  when  the  case  in  question  was  decided,  and 
they  might  reasonably  have  held  that  a  contract  with  a  Water  Company,  for 
the  supply  of  iron  pipes,  was  neither  one  of  so  frequent  occurrence,  or  small 
importance,  or  so  brought  within  the  purpose  of  the  incorporation,  that  the 
principle  of  convenience  above  established  required  it  to  be  taken  out  of  the 
general  rule.  If  however  the  present  case  be  tried  by  the  same  test,  the 
decision  ought  to  be  the  other  way.  On  the  face  of  this  record  we  must 
understand  this  company  to  have  been  incorporated  for  the  purpose  of  supply- 
ing individuals  willing  to  contract  with  them,  for  gas-light  and  coke,  and  tlie 
present  appears  to  have  been  a  contract  for  the  supply  of  gas  for  a  year, 
amounting  to  12/.  16*.,  and  so  from  year  to  year.  We  cannot  be  ignorant 
that  such  contracts  must  be  of  frequent  and  afmost  daily  occurrence,  and 
to  hold  that  for  every  one  of  them,  of  the  same  or  less  amount,  (for  where 
the  sum  is  so  small,  a  diminution  of  half,  could  not  vary  the  principle),  it  was 
necessary  to  affix  the  common  seal,  would  be  so  seriously  to  impede  the  cor^ 
poration  in  fulfilling  the  very  purpose  for  which  it  was  created,  that  we  think 
we  are  bound  to  hold  the  case  fairly  brought  within  the  principles  of  the 
established  exceptions.    Iieaving  therefore,  the  ancient  rule  still  unbroken  in 
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all  the  instaiices  to  which  it  is  fairly  applicable,  we  are  of  opinion  that  the  Qit«j»'*  RewA. 

present  action  was  well  brought,  and  consequently  our  judgment  will  be  for  church 

the  defendants  in  error.  «• 

Judgment  for  the  defendants  in  error.  Gas  Light 

and  COKK 
COMPAM  r. 


REGUL^E  GENERALES. 


Hilary  Term,  1838. 


13/A  January, 


f  T  IS  ORDERED,  that  the  1 7th  article  of  the  rule  made  in  Hilary  Term,  2  WilL 
4,  for  regulating  the  practice  of  all  the  Courts  of  Queens  Bench,  Com' 
man  PUom,  and  Exchequer  of  Pleas,  be  from  henceforth  annulled  ;  and  that 
in  all  cases  special  bail  may  be  justified  before  a  judge  at  chambers,  both  in 
term  and  in  vacation. 

It  is  also  ordered,  that  no  rule  for  a  special  jury  shall  be  granted  on  behalf 
of  any  defendant  or  plaintiff  in  replevin,  except  on  an  affidavit  either  stating 
that  DO  notice  of  trial  has  been  given,  or  if  it  has  been  given,  then  stating  the 
day  for  which  such  notice  has  been  given ;  and  in  the  latter  case,  no  such  rule 
is  to  be  granted  unless  such  application  is  made  for  it  more  than  six  days 
before  that  day,  provided  that  a  judge  may,  on  summons,  order  a  rulb  for  a 
special  jury  to  be  drawn  up  at  any  time. 

It  b  further  ordered,  that  henceforth  every  rule  of  Court  delivered  out  in 
vacation,  shall  be  dated  the  day  of  the  month  and  week  on  which  the  same 
is  Slivered  out,  but  shall  be  entitled  as  of  the  Term  immediately  preceding 
such  vacation. 

(Signed) 

Denman.  /.  Parke, 

N,  C.  Tindal.         J.  B.  Bosanquet. 
Abinger,  E.  //.  Alder  son, 

J.  A,  Park.  J.  Gurney, 


Zlst  January. 

IT  IS  HEREBY  ORDERED,  that  on  and  after  the  4th  day  of  this  present  Hilary 
Term,  all  affidavits  sworn  before  a  commmissioner  in  the  country,  or  a 
judge  of  Assize  on  the  circuit,  be  read  in  the  several  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  Ixifore  any  judge  of  the  same,  or 
any  of  the  masters  thereof,  in  like  manner  as  other  affidavits,  and  without 
obliging  the  party  filing  them  to  obtain  copies  of  the  same. 

And  it  is  further  ordered,  that  all  affidavits  read  before  a  judge  of  any  of 
the  said  Courts,  or  before  a  master  of  the  same,  shall  be  filed  with  a  master 
of  the  said  Courts,  and  be  alphabetically  indexed ;  such  affidavits  to  be  deli- 
vered to  the  said  masters,  in  order  to  be  filed,  four  times  in  the  year,  that  is  to 
say,  the  last  day  of  each  term. 

(Signed  by  the  fifteen  Judges). 
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qmc»*«  Bendi.  QUEEN'S  BENCH.  SUt  January. 

RsauLJB       T^HEREAS,  by  the  practice  of  this  Court  in  all  actions  of  ejectment,  it  is 
Gbnbrales.  necessary  that  the  plea  and  consent  rule  should  be  filed  at  the  cham- 

bers of  one  of  the  judges  of  the  same  Court. 

It  is  hereby  ordered,  that  from  and  afler  the  last  day  of  this  present  Term, 
the  said  practice  be  discontinued,  and  in  all  such  actions,  the  plea  with  the 
consent  rule  annexed  thereto,  be  delivered  in  like  manner  as  pleas  in  other 
actions,  the  defendant's  appearance  being  first  entered  with  the  proper  officer 
as  heretofore. 

(Signed) 

Denman.  /.  Williamt. 

J.  LittUdah.        J.  T.  CoUndge. 
/.  Pattesom. 


IND  OF  HILARY  TBRK. 


CASES 

ARGUED   AND    DETERMINED 

IN    THE 

COURT    OF    QUEEN'S    BENCH, 
AND    BAIL    COURT, 

IN 

Easter  Term,  1  Victoria,  1838. 


Field  and  another  v.  Joseph  Robins.  QM«»*«B«ndL 

Apa  19. 

A  CTION  on  a  bond  given  by  the  defendant  to  the  plaintiffs,  to  indemnify  Where  the 

them  from  any  losses  which  they  might  sustain,  by  reason  of  hav-  ^nafmnuy*" 

mg  executed  a  bond  to  his  majesty,  conditioned  that  the  defendant  should  bond,  j^Wen  by 

well  and  truly  account  for  all  monies   which  should  come   to  his  hands,  MTeraUb^U 

as  storekeeper  on  the  establishment  of  the  Board  of  Ordnance,  on  Priddys  «»'J  ""^^  «"• 

Hard.    The  declaration  stated  the  condition  of  the  first  mentioned  bond  to  obtained  a 

be,  that  the  defendant  and  one  JameM  Robins,  or  either  of  them,  should  from  ^^jJi^  ofthe** 

time  to  time,  indemnify  the  plaintiHs,  from  all  actions  and  demands  on  account  damafcee  tut- 

of  the  bond  so  given  by  them.   Averment : — That  the  defendant  did  not  duly  Afterwards 

account  for  money  received  by  him  as  storekeeper ;  and  that  afterwards,  to  •filled  the  ac-^ 

vii,  OD  the  3d  June,  1825,  two  actions  were  commenced  against  the  plaintiffs  ing  » tmaii 

upon  the  bond ;  and  that  in  order  to  compromise  the  same,  the  plaintiffs  paid  SJUJ^^^es^^nd 

to  his  majesty  1098/.  ]4#.  yd,  whereby  the  plaintiffs  were  damnified  to  that  gare  a  receipt 

amount.    Breach: — That  the  defendant,  and  the  said  Jamee  Robine,  did  not,  ^at\e*had 

nor  did  either  of  them,  indemnify  the  plaintiffs,  from  the  loss  and  damages  *gfeed  to  re- 

»o  by  them  sustained  by  the  payment  of  the  said  sum  of  1098/.  14#.  9^.  "in  discharge 

The  defendant,  after  craving  oyer  of  the  bond  given  to  the  plaintiffs,  by  "naVo^s*?!!^** 

which  it  appeared  that  the  defendant  and  Jamee  Robine  were  joint  and  several  the  action  :**— 

obligors — pleaded  that  the  said /amip#  Robins,  after  the  making  of  the  said  withstanding" 

writing  obligatory,  and  after  the  forfeiture  of  the  same  by  the  said  breach  of  this  settlement 

the  said  condition,  and  whilst  the  damages  sustained  by  the  pkintiffs,  by  action,  the 

reason  of  the  said  breach,  remained  and  were  wholly  unliquidated,  and  before  2nJ|tSuo\tte 

the  comroenceroent  of  this  suit,  (to  wit)  on  the  15th  day  of  January,  \S2S,  the  other 

obligoi* 

TOL.  I.  L 
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paid  to  the  plaintiffs  218/.  in  full  satisfaction  and  discharge  of  the  said 
damans  sustained  by  the  plaintiffs,  by  reasoti  of  the  said  breach  of  the  said 
condition;  and  which  said  sum  the  plaintiffs  then  accepted  and  received  of 
and  from  the  said  JameM  Robins,  in  full  satisfaction  and  discharge  of  the  said 
damages,  sustained  by  the  plaintiffs  by  reason  of  the  said  breach  of  the  said 
condition ;  and  by  means  whereof  the  defendant  then  became  and  still  was  fully 
and  absolutely  discharged  and  exonerated  from  the  said  damages  sustained  by 
Ihe  plaintiffs,  hy  reason  of  the  said  breach,  and  from  all  claims  and  demands 
by  the  plaintiffs  in  respect  thereof  Conclusion,  with  a  verification.  The 
replication  traversed  the  plea,  whereupon  issue  was  joined. 

A  i  the  trial  before  Lord  Den  man,  C.  J.,  at  the  last  London  Sittings,  it 
appeared  that  the  plaintiffs  in  Trinity  Term,  1827,  sued  James  Robins  the 
co-surety,  in  an  action  on  the  bond,  upon  an  allegation  of  l^reaches  similar  to 
that  contained  in  the  declaration  in  this  action  :  and  recovered  a  verdict  for 
1098/.  14t.  9d.:  the  action  was  subsequently  settled,  upfjn  payment  ly 
James  Robins  of  215/.,  and  a  receipt,  of  which  the  following  is  a  copy,  was 
signed  by  the  plaintiffs. 

"Jan.  15,  1828. 
"  Field  and  axCr,  ▼.  Robins 
"Received  of  Mr  James  Robins  the  sum  of  215/,  l)eing  the  sum  we  have 
agreed  to  accept  in  discharge  of  the  damages  and  costs  in  this  action.^' 

On  behalf  of  the  defendant,  it  was  contended  that  the  payment  thus  made 
by  James  Robins,  afforded  an  answer  to  the  present  action,  inasmuch  as  it 
appeared  that  a  final  settlement  of  the  plaintiffs'  claim  on  the  bond,  asagaJQst 
both  obligors,  was  contemplated.  On  the  other  hand,  the  plaintiffs  rehed  on 
Watiers  v.  Smith  {a)  :  in  that  case,  a  creditor  sued  one  of  two  joint  debt- 
ors, and  afterwards  settled  the  action  by  accepting  a  part  of  the  debt  and 
costs,  and  gave  a  receipt  for  the  debt  and  costs  ''  in  that  action  C*  but  it  was 
held,  that  this  payment  did  not  operate  as  a  discharge  of  the  whole  debt,  and 
that  the  creditor  was  entitled  to  sue  the  other  debtor  for  the  balance  of  the 
money  which  was  due.  The  Uarned  judge  being  of  opinion  that  the  plain- 
tiffs were  entitled  to  maintain  the  action,  a  verdict  was  found  for  1098/. 
Us.Ud, 

Sir  F.  Poiloekj  in  pursuance  of  leave  reserved  at  the  trial,  moved  to  set 
aside  the  verdict,  and  to  enter  a  verdict  for  the  defendant. — Here  these  two  per- 
sons were  jointly  and  severally  liable  on  the  bond ;  and  as  an  action  was 
brought  against  one  of  them  for  all  the  damages  which  were  sustained,  the  pay- 
ment of  a  sum  of  money  in  discharge  of  that  action,  operated  as  a  full  and  final 
settlement.  It  is  true  that  in  Walters  v.  Smith  (a),  it  was  held  that  the  plaintiff 
by  receiving  a  composition  from  one  of  two  joiqt  debtors,  was  not  thereby  pre- 
vented from  suing  the  other  ;  but  the  judgment  in  that  case,  goes  upon  the 
ground  that  it  was  manifest,  that  the  first  payment  was  not  made  in  discbarge 
of  the  plaintiff's  rights  against  other  parties.  And  that  case  is  distinguish- 
able, because  this  is  a  claim  for  unliquidated  damages  :  but  the  claim  in  the 
case  relied  upon,  was  for  a  known  and  certain  debt.     The  rece'pt  shews  that 

(a)  2B.  &Ad.  889. 
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the  money  paid,  was -accepted  in  full  satisfaction  for  the  damages  in  the  suit;    QuMn^^Bendk. 
and  when  a  debt  is  appsqpently  satisfied,  the  party  who  contends  that  it  is  not, 
must  clearly  shew  it  by  evidence 

Lord  Denman,  C.  J. — ^It  appears  to  me  that  the  course  taken  at  the  trial, 
was  correct.  This  case  may  not  be  in  every  particular  similar  to  Watiers  v. 
Smith;  but  the  principle  there  laid  down  is  precisely  applicable.  It  lies  on 
the  ^defendant  to  shew  that  the  debt  has  been  satisfied. 

LiTTLBDALB,  J. — ^I  am  of  the  same  opinion.  It  is  not  very  probable  that 
the  plaintiffs  intended  to  receive  218/.  in  full  satisfaction  of  1098/. 

Pattbson^  J. — The  onus  lies  entirely  upon  the  defendant.  Here  there  was 
no  eridence  at  all  to  shew  that  the  218/.  was  received  in  satisfaction  and  dis- 
cbarge of  the  damages. 


CoLERiDGB,  J.,  concurred. 


Rule  refused. 


0OE,  d,  Warles  v.  Hudson.  April  24. 

f7  JECTMENT,  tried  before  Coleridge,  J.,  at  the  last  Assizes  for  Cumber*  When  a  new 

'  itmd;  when  a  verdict  was  found  for  the  lessor  of  the  plaintiff,  who  claimed  for*upo"the** 

under  the  Corporation  of  Carlisle,     The  question  in  dispute  was,  whether  a  ground  that 

cottage  stood  within  the  limits  of  the  city  of  Carliele,  or  whether  it  was  within  e^race  hai 

an  adjoining  manor  belonging  to  the  Duke  of  Devonehire.     It  appeared  that  ^®®°  diacover- 

niany  years  ago,  the  manor  belonged  to  the  Duke  of  Portland,  and  also  that  trial!"he  d^ 

acNoe  portion  of  the  land,  within  the  city,  was  vested  in  Her  Majeety^t  Board  Si"wt?cuiArf  ^ 

of  Ordnance.  described,  so 

as  to  enable 
the  Court  to 

Ihmdae  moved  for  a  new  trial,  upon  the  ground  that  the  verdict  was  Mcertain  whe- 
against  the  weight  of  evidence ;  and  also  upon  an  affidavit  made  by  the  rec^eivabfeln^ 
defendant's  attorney,  which  stated,  t!iat  since  the  trial  of  the  cause,  a  perambu-  evidence. 
lation  made  by  the  Board  of  Ordnance  had  been  discovered,  whereby  it 
appeared^  that  the  land  in  dispute  was  then  the  property  of  the  Duke  of 
Portland,  and  within  the  manor 

Lord  Dbnman.  C  J. — The  learned  judge  is  not  dissatisfied  with  the 
verdict :  and  the  affidavit  does  not  disclose  any  ground  for  granting  a  new 
tmJ 

LiTTLBDALB,  J. — I  am  of  the  same  opinion.  The  affidavit  is  altogether 
insufficient.  It  does  not  appear  whether  the  document  is  admissible  in  evi- 
dence ;  nor  is  it  stated  when  the  perambulation  was  made. 

Patteson,  and  Coleridge,  J.*s,  concurred. 

Rule  refused. 

L  2 
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Qwfn*t  Brneh, 

April  19. 

\Vh«re  a  tes- 
ta; or  executed 
a  will  by  affix- 
ing hit  mark : 
—Held,  that 
this  was  a  good 
execution, 
ahhnugh  it 
appeared  that 
he  was  accus- 
tomed to  write 
bis  name. 


Baker  v.  Denning. 

nPRESPASS  for  cutting  down  trees,  tried  before  Lord  Denman,  C.  J.,  at  the 
last  Assizes  for  Dev&n.-^The  plaintifl)  who  claimed  as  devisee  of  the 
locut  in  quo,  proved  a  will  which  was  executed  by  the  testator,  as  a  marks- 
man. It  appeared  that  the  testator  was  usually  accustomed  to  write  his  name, 
but  that  when  the  will  was  executed,  he  was  suflering  from  severe  sickness, 
and  expressed  a  doubt  whether  he  could  write  his  name ;  whereupon  one 
of  the  attesting  witnesses  told  him,  it  would  do  as  well  if  he  put  his  mark  to 
the  document.  The  counsel  for  the  defendant  objected  that  the  will  was  not 
duly  executed,  but  the  learned  judge  was  of  a  different  opinion,  and  a  verdict 
was  found  for  the  plaintiff. 

F.  N,  Rogerif  in  pursuance  of  leave  reserved,  moved  to  set  aside  the  ver- 
dict, and  to  enter  a  nonsuit.  The  evidence  did  not  clearly  establish  that  the 
testator  was  prevented  by  sickness,  from  writing  his  name. — [Lord  Denman 
C.  J. — It  may  be  assumed  not  to  be  impossible,  that  with  a  little  more  exer- 
tion, the  testator  could  have  written  his  name.] — The  Stat.  29  Car.  2,  c.  3,  sec. 
5,  requires  that  a  will  shall  be  in  writing,  "  and  bigned,'^  by  the  testator. 
It  is  true,  that  if  a  testator  is  unable  to  write,  then  a  mark  is  a  suffcient 
execution  of  a  will,  within  the  meaning  of  the  Statute ;  Lemayne  v.  Stanley 
(a).— But  there  is  no  authority  to  shew  that  where  a  testator  can  write  his 
name,  it  is  then  a  good  execution  of  the  will  to  affix  a  mark.  It  was  once 
considered  to  be  sufficient,  if  a  will  was  merely  sealed,  upon  the  ground  that 
the  sealing  included  a  signing ;  but  the  later  authorities  shew  that  there  must 
be  a  signing,  as  well  as  a  sealing,  Smith  v.  Evans  (6),  Grayson  v.  Atkinson 
(c),  Ellis  V.  Smith  {d),  Wright  v.  Wukeford  («). — It  appears  to  have  been 
decided,  that  a  will  may  be  attested  by  a  niark.sman,  Harrison  v.  Harrison 
(/),AddyY.  Grix  (A);  but  in  these  cases  it  did  not  appear  that  the  witnesses 
were  able  to  write  their  names.  Here  the  testator  ought  to  have  used  his 
ordinary  signature,  and  not  having  done  so,  the  will  was  improperly  executed. 
This  question  is  the  more  important,  because  the  decision  will  regulate  the  con- 
struction of  1  Vic,  c.  26,  sec.  9. — [Littiedale,  J. — It  has  been  very  comnwn  to 
sue  upon  bills  of  exchange  and  promissory  notes,  signed  by  marksmen ;  but 
the  Stat.  3  &  4  Anne,  c.  9,  which  gives  a  remedy  to  indorsees  of  promissory 
notes,  uses  the  words  ''  made  and  signed*']. — It  is  not  contended,  that  one  who 
cannot  write,  may  not  sign  by  his  mark. — [Coleridye^  J. — Then  in  all  cases 
there  must  be  a  collateral  inquiry]. 

Lord  Dbkman,  C.  J. — If  this  were  a  doubtful  question,  it  ought  to  be  con- 
sidered; but  I  think  it  is  better  not  to  throw  a  doubt  upon  it,  by  granting  a 
rule.  The  cases  concerning  the  sealing  of  instruments,  do  not  apply. 
Sealing  is  one  thing,  and  signing  is  another.     I  never  yet  heard  of  an  inquiry. 


(a)  3  Lev.  1 ;   Frem.  538. 

(b)  1  Wilson,  3ia 

(c)  2  Vesey,  459. 
((/)  I  Vcseyyjun.  11. 


i 


e)  17  Vescj,  459. 

/)  8  Vescy,  185. 

)  8  Vescy.  504. 
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whether  a  person  who  had  signed  as  a  marksman,  was  capable  of  writing  or    Quceid  Penck. 
not.    It  appeared,  in  this  case,  that  the  party  could  write  at  other  times, 
althoQgb,  it  was  not  certain,  that  he  was  able  to  sign  his  name  at  the  particu^ 
lor  time  when  he  executed  this  will.     Still,  I  do  not  think  that  the  execu- 
tion of  it,  was  therefore  invalid 

LiTTLEDALB,  J. — It  is  admitted,  that  a  marksman  may  make  a  will,  and  the 
class  of  Statutes  which  I  referred  to,  shew  that  it  must  be  so.  The  only 
doubt  suggested,  is.  whether  a  mark  may  be  made  by  a  person  who  is  able  to 
write  his  name ;  but  1  never  heard  of  an  inquiry,  whether  one  who  had  signed 
as  a  marksman,  could  write  or  not.  Cases  may  occur,  where  a  man  may,  by 
a  paralytic  affliction  or  other  infirmity,  be  altogether  unable  to  sign  his  name, 
at  llie  moment  he  is  required  to  do  so  ;  and  it  appears  to  me,  that  no  such 
collateral  inquiry  ought  to  lie  allowed.  1  therefore  agree,  that  it  is  better  not 
to  grant  this  rule. 

Pattbson,  J. — It  is  admitted,  that  a  man  who  cannot  write,  may  satisfy 
the  Statute  by  putting  his  mark  ;  and  when  it  is  once  conceded  that  a  mark 
amounts  to  a  signing,  it  is  difficult  to  contend,  that  a  person  who  can  write, 
may  not  put  his  mark,  if  he  chooses  to  do  so.  In  all  cases,  the  attesting  wit- 
nesses must  prove  the  execution,  whether  the  testator  signed  his  name,  or 
made  a  mark.  It  would  be  very  inconvenient  to  enter  into  an  inquiry 
whether  a  marksman  could  write  his  name. 

Coleridge,  J. — I  should  be  very  sorry  if  our  decision  in  this  case,  should 
lead  to  a  lax  practice  in  the  execution  of  wills ;  and  no  doubt,  in  some  cases, 
ifamanwho  could  write,  were  to  sign  as  a  marksman,  it  might  be  a  matter  of 
suspicion.  But  it  would  lead  to  an  inconvenient  inquiry,  if  it  were  necessary 
to  ascertain  whether  a  party  could  write,  and  whether  he  could  write  at  the 
moment  when  lie  executed  an  instrument. 

Rule  refused. 


Randleson  v.  Murray  and  Others. 


April  21. 


(^ASE  for  negligence. — At  the  trial,  before  Coleridge,  J.,  at  the  last  Liver-  The  defendant 

pool  Assizes,  it   appeared  that  the  defendants    were   merchants,   at  JJJerchwIt'em- 

U^erpooL  and  that  they  having  occasion  to  remove  a  quantity  of  flour  from  ployed  a  maa- 

Iheir  warehouse,  employed  a  master  porter  to  remove  it  from  the  loll ;  and  he  4move  Tquan- 

aco^dingly   came  with  his   men   to  do   the  work.      The  sacks  of  flour  tity  of  flour 

'^ere  removed  from  the  loft  of  the  warehouse  by  means  of  machmery  fixed  to  houae ;  the 

the  building  ;    but  in  consequence  of  the  carelessness  of  the  porters,  whilst  ""o^Sa'the 

one  of  the  sacks  was  descending  from  the  loft,  it  slipped  through  the  rope,  work  by  jwr- 

«id  inflkted  a  serious  injury  upon  the  plaintifi*,  who  was  in  the  street  below,  employ,  and 

The  machinery  belonged  to  the  defendants,  and  was  in  good  order  ;  the  rope  |n  con»eqtt«nce 

lessneaa,  a  aack 
of  ibur  fell  on  (he  plaintiflTand  injured  him  i—Held,  that  an  action  for  damages  was  properly 
brought  againat  the  defendant 


Mdbbat. 
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QiMf»ygwMA>  which  was  immediately  attached  to  the  sack,  was  provided  by  the  mtsier  pof 
Raudlesoit  ^^^'  '^  ^^  oonteoded,  by  the  defendaDts'  counsel,  that  the  action  was  mis^ 
coDceived,  and  that  it  ought  to  have  been  brought  against  the  master  porter, 
who  was  employed  to  remove  the  goods.  The  learned  judge  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff)  for  100/. 

12.  Alexander  moved  for  a  rule  niei  to  enter  a  nonsuit  upon  the  objection 
taken  at  the  trial. — The  questbn  is,  whether  this  action  ought  not  to 
have  been  brought  against  the  master  porter,  who  was  employed  by  the 
defendants  to  remove  the  goods.  It  appeared,  that  the  machinery  fixed  in 
the  warehouse,  was  in  proper  order,  and  that  the  accident  happened  in  conse- 
quence of  the  rope  being  improperly  fastened  :  this  was  through  the  negli- 
gence of  the  porters.  For  the  purpose  of  having  the  goods  removed,  there  was 
a  devolution  by  the  defendants,  of  all  power  and  con  trout  over  the  warehouse, 
and  the  master  porter  was  ui  the  situation  of  a  bailee.  In  B^ek  v.  Siemman 
(a),  which  is  the  strongest  case  against  the  defendants,  where  A,  having  a 
house  by  the  road  side,  contracted  with  B,  to  repair  it,  and  B,  contracted 
with  C,  to  do  the  work,  and  C.  with  D,  to  furnish  the  materials,  and  the  ser- 
vant of  D.  placed  a  quantity  of  lime  in  the  road,  by  which  the  plaintiff's  car- 
riage was  overturned  ;  it  was  held  that  A.  was  answerable  for  the  damage 
sustained.  Rut  that  was  upon  the  ground,  that  the  party  who  placed  the 
lime  on  the  road,  was  the  servant  of  A, ;  and  in  that  case.  Eyre,  C.  J.  was  of 
opinion,  at  the  trial,  that  the  action  could  not  be  maintttined.  It  is  not  a 
necessary  consequence,  that  the  employment  of  the  person  who  was  the  cause 
of  the  accident,  makes  the  employer  liable ;  as  in  Harrie  v.  Baker  (Jb),  where 
it  was  held,  that  the  trustees  of  a  turnpike-road  were  not  liable  to  be  sued  for 
an  injury  suffered  by  an  individual  who  fell  over  a  heap  of  scrapings,  left  by 
the  labourers  on  the  road  side.  This  is  like  the  case  of  a  carrier,  to  whom 
property  is  entrusted,  to  be  conveyed  to  a  particular  place.  In  such  a  case, 
the  owner  of  the  thing  conveyed,  would  not  be  liable  to  be  sued  for  any 
damage  which  it  caused,  whilst  it  was  on  its  transit.  So  if  a  chimney-sweep, 
employed  to  sweep  a  chimney,  should  knock  off  the  chimney-pot,  and  cause  an 
accident  in  the  street  below,  the  owner  of  the  house  would  not  be  liable  to  be 
sued  for  damages. 

Lord  Dbnman,  C.  J. — I  entertain  no  doubt  upon  this  case.  Every  person 
who  was  employed  in  removing  the  corn,  became  the  servant  of  the  defendants. 
The  master  porter  was  not  in  the  situation  of  a  pilot,  who  takes  the  entire 
controul  of  the  vessel,  nor  of  a  carrier  into  whose  custody  goods  are  delivered. 

LiTTLEDALE,  J. — It  is  not  material,  whether  the  defendants  employed  their 
ordinary  servants  to  remove  this  corn,  or  whether  they  employed  the  master 
porter,  whose  business  it  was  to  attend  to  the  removal  of  goods.  In  point  of 
law,  the  liability  of  the  defendants  is  the  same. 

Patteson,  J. — This  is  very  different  from  the  case  of  a  carrier.  He  is  a 
bailee,  and  has  the  entire  charge  of  the  properly.      Here,  the  porter  was 

(«)  1  Bob.  &  Pul.  404.  (b)  4  M.  &  Scl.  27, 
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employed  to  do  a  certain  thing,  that  is,  merely  to  remove  the  goods  from  off  Q«m»*«  BtneK 
Cbe  premises.  Rahdlesok 


Coleridge*  J.>  ooncurredv 

Rule  refused. 


V. 
MVEBAT. 


The  QukeN  v.  The  Bishop  of  London.  Apru  as, 

A    RULE  nui  had  been  obtained,  for  a  mandamus,  calling  upon  (he  Bishop  Where  a  lioen* 

of  London  to  license  the  Rev.  Mr.  Puller,  as  minister  of  a  chapel  of  ease,  anp^ntMi  by 

in  the  parish  of  Hendon,     The  rule  was  obtained  upon  an  affidavit  made  by  the  trattee«<>r 

the  Rev.  T.  Williams,  the  incumbent  of  Hendon,  who  claimed  to  have  the  been  rmtreined 

right  to  appoint  Mr.  Puller.     It  appeared,  that  the  chapel  was  built  in  1831,  ^j^^^ ^^J^'of^ 

with  funds  provided  by  Mr.  Wilberforee  and  other  persons,  in  pursuance  of  the  EcclesxM- 

the  provisions  of  the  I  &  2  Wm.  4,  c.  38';  and  in  1833  it  was  consecrated  by  Jjjjn^he"' 

the  Bishop  of  London.    After  the  death  of  Mr.  Wilberforee,  his  representatives  ground  that 

appointed  the  Rev.   W.  Brown  to  be  the  officiating  minister  of  the  chapel,  hadnot^en 

and  he  was  duly  licensed  to  preach,  by  the  Bishop.     In  1834,  Mr.  Williams  *oTain*^io*tho 

commenced  a  suit  in  the  Consistory  Court  of  London,  for  the  purpose  of  proTisiont  of 

ascertaining  whether  the  parties  had  authority  to  appoint  Mr.  Brown  to  4*^0.^38  where - 

officiate  in  the  chapel ;  and  by  a  decree  of  Trinity  Term,  1835  (a),  the  Court  upon  the  in- 

determined,  that  the  conditions  required  by  the  1  &  2  Will,  4,  c.  38,  as  to  the  paJjih" p^i*„u 

endowment,  had  noi  been  observed,  and   that  no  right  of  nomination  was  ^  *  mimater, 

vested  in  Mr.  Wilberforee' s  representatives.     Under  these  circumstances,  Mr.  refusA^  to  u-"^ 

WilUame  appointed  Mr.  Puller,  to  officiate  in  the  chapel;  but  the  Bishop  of  ^^"'^J^^*^* 

London  refused  to  grant  him  a  license  to  preach.     The  affidavits  which  were  f^ranted  a  man- 

read  upon  shewing  cause,  stated  many  facts  relating  to  the  erection  of  the  f  *"j^e  Sshop 

chapel ;  and  also,  that  the  Bishop  had  re«licensed  Mr.  Brown  since  the  decree  to  licenae  the 

«  .   •      «  minister  ao 

was  obtained.  appointed  by 

tne  incumbent. 

Sir  JF!  Pollock  and  Peacock  shewed  cause. — The  affidavit  made  by  Mr. 
Williame,  does  not  disclose  all  the  facts  of  the  case ;  and  it  now  appears  that 
by  the  steps  taken  since  the  decree  of  the  Ecclesiastical  Court,  all  the  requi- 
sites of  the  Statute  have  been  complied  with.  But  still,  even  if  it  should 
appear  that  the  chapel  is  not  now  endowed,  in  conformity  with  the  Statute, 
the  incumbent  of  the  parish  is  not  entitled  to  appoint  a  minister. 

Sir  /.  Campbell,  A.  C,  with  whom  was  Bere,  in  support  of  the  rule. — The 
affidavit  made  by  Mr.  Williame  disclosed  a  prima  facie  case,  and  it  is  abun- 
dantly evident,  that  many  intricate  questions  of  law  will  arise  out  of  the  facts 
which  are  stated.  It  having  been  decided  that  Mr.  Wilberforee* e  family  had  no 
right  to  appoint  a  minister,  it  became  the  duty  of  the  incumbent  of  the  parish, 
to  take  care  that  a  consecrated  building  should  be  devoted  to  religious  pur- 
poses ;  and  at  common  law,  the  appointment  is  clearly  vested  in  him.  The 
Bishop  may  make  a  special  return  to  the  mandamus,  and  then  the  legal  qucs- 

(a)  See  ITiUiams  v.  Brown,  i  ('11  r-  Brown  from  continuing  to  preach  in 
teia,  49.     The  decree  aUu  restrained  Mr.      the  chapel. 
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Q«#  V»  Bench,    tions  will  be  finally  decided.     If  a  mandamus  does  not  lie,  the  incumbent  is 
The  QuKEN     without  any  remedy. 

r. 

London.  LotA  Dbnman,  C.  J. — (Stopping  the  argument).     We  must  assume  that  a 

proper  return  will  be  made  to  this  mandamus  ;  and  as  there  are  so  many  points 
of  law  to  be  considered,  we  think  that  the  rule  ought  to  be  made  absolute. 


LiTTLEDALEf  Patteson,  and  Ck>LBRiDdB,  Js.  concurred. 


Rule  absolute. 


April  2», 


1.  A  notice 
of  Uie  grounds 
of  avpeal  under 
4W.4,c.  75. 
ft.  81,  signed 
bj  the  atiomey 
or  the  appel- 
ant parish, 

"  as  attorney 
far  and  on  be- 
half of  the 
churchwardens 
and  overseers," 
is  insufficient. 

2.  After  the 
validity  of  a 
notice  of  the 
grounds  of  ap- 
peal had  been 
discussed  at 
sessions,  and 
the  order  of 
removal  con- 
firmed, but  not 
on  the  merits, 
the  sessions 
reftt«ed  to 
allow  the  ap- 
peal to  be  en- 
tered and 
respited,  and 
this  Court 
refused  a  man- 
damus to  the 
sessions,  to 
enter  continu- 
snces  to  hear 
the  appeal. 


The  QuKEN  V.  The  Justices  of  Worcester. 

/k  RULE  nui  for  a  mandamus  had  been  obtained,  commanding  the 
recorder  and  justices  of  the  city  and  borough  of  H'arceMter,  to  cause 
continuances  to  the  next  general  Quarter  Sessions  of  the  peace,  to  be  entered 
upon  the  appeal  of  the  churchwardens  and  overseers  of  St,  Owen,  Herefordy 
against  an  order  of  removal  of  JameM  Brown  and  his  family,  from  the  parish  of 
AU  Saintt,  Worcester,  to  the  said  parish  of  St  Owen.  The  affidavits  »taled 
the  following  facts.  On  the  13th  December,  1836,  a  notice  of  appeal,  vhich 
stated  the  grounds  of  appeal,  in  pursuance  of  4  W.  4,  c.  75,  sec.  81,  was  duly 
served  upon  the  respondent  parish ;  but  the  notice  was  signed  by  the  attor- 
ney of  the  appellant  parish,  *'  as  attorney  for  and  on  the  behalf  of  the 
churchwardens  and  overseers,'^  and  not  by  the  overseers  or  guardians  (a). 
The  respondent  parish  gave  notice  to  the  appellant  parish,  that  they  were 
willing  to  consent  to  quash  the  order  of  removal,  upon  condition  that  no  costs 
were  paid ;  and  that  if  this  offer  were  rejected,  they  should  then  object  to  the 
sufficiency  of  the  notice  of  the  grounds  of  appeal ;  and  further,  that  the  merits 
of  the  case  could  not  be  heard  at  the  Sessions,  in  consequence  of  the  absence 
of  a  material  witness.  The  appellant  parish  having  refused  to  consent  to 
quash  the  order  upon  the  terms  proposed,  the  parties  appeared  at  the  Ses- 
sions, and  the  case  was  opened  by  the  counsel  for  the  appellant  parish  ; 
whereupon,  the  counsel  for  the  respondents  objected  to  the  notice  of  the 
grounds  of  appeal,  and  contended  that  it  ought  to  have  been  signed  by  the 
guardians  or  overseers.  On  behalf  of  the  appellants,  it  was  proved, 
that  the  notice  was  read  over  to  the  overseers,  and  that  they  authorised  the 
attorney  to  sign  it,  as  attorney ;  and  the  counsel  for  the  appellants  contended, 
that  this  was  a  sufficient  compliance  with  the  provisions  of  the  Statute.  The 
recorder  was  of  a  different  opinion,  and  gave  judgment  that  the  order 
should  be  confirmed.  The  appellants'  counsel,  immediately  after  the  judg- 
ment of  the  Court,  applied  to  enter  and  respite  the  appeal,  to  the  next  Ses- 
sions, but  the  application  was  refused.    By  the  entry  in  the  minutes  of  the 


(a)  Sec.  81,  enacts,  That  in  erery  case 
where  notice  of  appeal  against  such 
order  shall  be  given,  the  overseers  or 
guardians  of  the  parish  appealing 
against  such  order,  or  any  three  or 
more  of  such  guardians  shall  with  such 
notice,  or  fourteen  da/s  at  lea&t  before 


the  first  day  of  the  sessions  at  which 
such  appeal  is  intended  to  be  tried, 
send  or  deliver  to  the  overseen  of  the 
respondent  parish,  a  statement  in  writ- 
ing, under  their  hands,  of  the  grounds 
of  such  appeal. 
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Comt,  it  appeared  that  the  order  of  removal  was  confirmed,  "  but  not  on  the   Qtteei^i  Bendt, 
merite.'*  TheQuEKw 

V. 

Sir  Wi  W.  FolUU  shewed  cause  against  the  rule. — The  notice  was  clearly  of Worckstbr. 
insufficient,  as  it  ought  to  have  been  signed  by  the  guardians  or  overseers. 
And  after  the  Court  of  Quarter  Sessions  had  heard  and   determined   the 
appeal,  it  was  too  late  to  enter  and  respite  it.   He  was  stopped  by  the  Court. 

F.  V,  Lee,  m  support  of  the  rule. — The  hearing  of  the  appeal  ought  to  have 
been  respited.— [Paf/tf#on,  J. — Of  what  avail  was  it  to  respite  the  appeal  ? 
Guuld  you  have  cured  the  defect  in  the  notice?] — Another,  and  more  correct 
notice  might  have  been  served  before  the  next  Sessions.  It  is  the  ordinary 
course,  in  such  a  case,  that  the  appeal  should  be  respited.  In  The  King  v. 
The  hhabitantM  of  Frieeton  (6),  it  was  held,  that  if  the  Court  of  Quarter 
^sions  improperly  decide  against  an  appeal  on  a  preliminary  objection,  the 
Court  will  grant  a  mandamus  to  compel  them  to  enter  continuances,  and  hear 
the  appeal. 

Ixrd  Dbnman,  C.  J. — The  respondents  intimated  that  they  should  object  to 
the  notice,  and  the  application  to  respite  was  made  afler  its  validity  was 
discwsed  anu  determined  upon.  The  appellants  are  not  damnified,  inas- 
much as  the  appeal  has  not  been  determined  upon  the  merits.  This  rule 
must  be  discharged. 

LiTTLEDALB,  Pattbson,  and  Coleridge,  Js.,  concurred. 

Rule  discharged  with  costs  (c). 

{h)  5  B.  &  Ad  507.  (c)  See  The  King  v.  The  InhabitanU 

ofKhnbolton,  1  Will.  Wol.  &  Dav.24l. 


The  Queen  against  the  Mayor,  Aldermen,  and  Burgesses  of     A^rii^, 
the  Borough  of  Liverpool.     Ex  parte  Thos.  Moss,  Clerk. 

I^IR  W.  W.  FoUeii,  in  Hilary  Term,  1837,  had  obtained  a  rule,  calling  upon  The  word  tm- 

the  mayor,  aldermen,  and  burgesses  of  Liverpool,  to  shew  cause  why  a  ^f^*^  *°  ^*^ 

mandamus  should  not  issue,  commanding  them  to  secure  to  Thomas  3Io»s,  78,  is  to  be  in- 

bjbond  or  obligation,  under  the  common  seal  of  the  borough,  in  a  sufficient  urar»enBe** 

penalty,  the  yearly  sum  of  180/.  being  the  allowance  or  stipend  which,  during  and  appiiei  tu 

seven  years  next  before  the  5th  of  June,  1835,  had  been  usually  paid  and  JcSntedTaB^ 

granted  to  the  said  Thomae  Moee,  as  minister  or  lecturer  of  the  church  of  %'***'f''  ^  » 

n     r  a      '      V  •              *  church, 

o/.  Jekny  ID  Liverpool.  although  ano- 

Under  the  provisions  of  2  Geo.  3  (local),  two  churches,  called  St  PauVe  and  hIS^^^JIITp. 

St.  Jokn%  were  built  in  Liverpool,  and  the  advowson  and  patronage  of  them,  pointed  and 

was  rested  in  the  mayor,  bailiffs,  and  burgesses  of  Liverpool;  and  they  were  ^l  to  the"aame 

aulhorized  to  appoint  a  proper  person  to  be  minister  of  each  of  tlie  churches,  church. 

By  the  affidavits  in  support  of  the  application,  it  appeared  that  St.  JohtCe 
was  consecrated  about  1784,  and  that  the  corporation  thereupon  presented  a 
minister,  and  at  the  same  time  nominated  and  appointed  a  lecturer  of  the  said 
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QMfKVBflidk.   churchy  with  a  stipend  payable  bj  the  corporatioii,  and  have  since  r^nlarly 

The  QDBiir     continued  to  do  so,  and  that  such  ministers  and  lecturers  have  been  r^:ulariy 

«-  licensed  by  the  bishop  ;  that  on  the  Ist  of  February,  1815,  they  appointed 

of  Liverpool,    Thomas  Moss  to  be  lecturer  of  the  said  church,  with  a  stipend,  subsequently 

Tw'mos*     inc«^»«d  to  180/,  and  that  he  was  duly  presented  and  licensed,  and  has 

Clerk.    '     since  discharged  the  duties  of  the  office,  by  preaching,  &c. ;  and  that  a  notice 

was  duly  served  on  the  town  clerk,  demanding  security  for  the  salary. 

The  application  was  made  under  the  Municipal  Corporations'  Act,  5  &6  W, 
4,  c.  76,  s.  "^8,  which  provided,  that  ''all  stipends  and  allowances  which  during* 
seven  years,  next  before  the  5th  July,  1835,  have  been  usually  paid  and 
granted  to  the  minieter  or  late  minister  of  any  church  or  chapel,  shall  be  se- 
cured, ftc."  in  the  mode  prayed  for  by  the  application. 

Sir  John  Campbell,  A.  G.,  Wightman,  and  Crompton,  now  shewed  cause. 
— The  party  applying,  is  not  the  minister,  within  the  meaning  of  the  act ;  a 
lectureship  is  not  a  permanent  endowment.  Another  party  fills  the  office  of 
minister  to  this  chapel ;  had  the  sum  in  question  been  paid  to  him,  though  in  the 
character  of  lecturer,  he  might  be  entitled  to  succeed  in  this  application ;  but  a 
party,  who  is  lecturer  only,  can  have  no  such  right.  It  is  an  appointment  at  the 
free  will  of  the  corporation,  and  may  be  withdrawn  at  their  pleasure.  No  argu- 
ment can  be  drawn  from  the  fact,  that  he  discharged  duty  the  same  as  that  of  the 
minister,  because  the  words  of  the  act  apply  to  him  who  holds  the  o^ce  only; 
otherwise,  the  curate  of  Mr.  Moss  might  also  have  a  claim.  The  origin  of  the 
word  lecturer,  and  the  sense  which  has  always  been  attached  to  it,  point  out 
a  clear  distinction  between  it  and  minister.  That  distinction  appears  in  the 
Act  of  Uniformity,  13  &  14'C  2,  c  4,  s.  19 ;  the  object  of  which,  was  to  prevent 
lecturers  from  preaching  without  a  bishop's  licence,  and  confining  them  to 
particular  places.  A  lecturer  has  no  office,  he  only  preaches  by  permission  from 
The  bishop.  Rex  v.  The  Bishop  of  Loruhn  (a).  A  clergyman  who  is  subor- 
dinate to  another  in  the  same  church,  is  never  called  the  minister.  (They 
also  contended  that  by  the  words  of  the  local  acts,  2  Geo,  3,  &  7  Geo.  3, 
relative  to  the  building  of  churches  in  Liverpool,  a  distinction  clearly 
appeared  between  ministers  and  lecturers.) 

Sir  IV,  W.  Follett,  and  Tonilinson,  who  were  to  have  argued  in  support  of 
the  application,  were  stopped  by  the  Court. 

Lord  Dbnman,  C.  J. — The  question  is  not,  whether  according  to  strict 
technicality,  this  party  has  been  correctly  described  in  the  Municipal  Corpo- 
rations' Act,  but  whether  he  is,  in  fact,  virtually  within  the  meaning  of  it. 
We  have  always  given  a  very  liberal  interpretation  to  this  section  of  the  Sta- 
tute, and  in  this  case,  even  following  the  words  of  the  section,  our  duty  is 
to  award,  not  what  the  party  is  strictly  entitled  to  as  a  right,  but  what  he  has 
actually  been  accustomed  to  receive. 

LiTTLEDALE,  J. — It  may  be  true,  that  according  to  the  meaning  of  the 
two  local  Acts  this  party  is  not  the  minister,  still,  I  think  he  is  so  within 
the  words  of  the  Municipal  Act,  which  seems  to  apply  to  all  who  have  offici- 
ated as  ministers. 

(a)  I  Wils.  11;  S.  C.2Str.  1192. 
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Pattbson,  J. — I  think  the  word  minister  has  been  purposely  used  in  the    Qutei^Bmeh. 
Municipal  Act  as  being  one  of  the  largest  import,  and  that  we  must  there- 
lore  construe  it  as  applying  to  all  who  have  acted  in  that  capacity,  whatever 
name  they  have  borne.      Suppose  a  party  who  had  exercised  the  functions  of  of  ]  jyebpool, 
minister,  had  always  been  called  chaplain,  there  would  be  no  magic  in  that     j^^^„ 
word  to  deprive  him  of  the  rights  conferred  by  the  act.  Clerk. 

Coleridge,  J. — The  question  arises  solely  upon  the  construction  of  the 
Municipal  Act.  The  legislature  seem  to  me  to  have  purposely  used  large 
words,  with  a  view  to  extend  its  operation  widely.  It  provides  for  the 
giving  of  a  security  in  cases  of  charitable  allowances  ;  aud  extends,  not 
merely  to  what  parties  are  entitled,  but  to  what  they  have  been  accustomed, 
to  receive.  This  gentleman  has  been  appointed  by  the  corporation,  has 
done  the  duty  of  minister,  and  is  therefore  entitled  to  succeed  in  this  appli- 
cation. 

Rule  absolute. 

The  Attorney  General  intimated,  that  the  Corporation  only  desired  to  know 
the  opinion  of  the  Court,  and  that  the  bond  would  immediately  be  executed 
without  further  proceedings. 


AsHBY  V.  MiNNETT  and  others.  ^pru  20. 

^RESPASS  for  seizing  and  taking  away  certain  goods  and  chattels  of  the  Treapaw  for 

plaintiff.     First  Piea,  not  guilty.     See&ndy  that  the  goods  and  chattels  J^'i'^^uin 

were  not  the  property  of  the  plaintiff.     At  the  trial  before  LitUedaU,  J.,  at  the  goods.    P^ 

Nottingham  Lent  Assizes,  it  appeared  that  the  goods  had  been  originally  the  w^e  nof^* 

property  of  one  Brennan^  a  grocer,  who  gave  a  cognovit  to  one  Beadles,  property  of  the 

under  which  on  the  7th  of  April,  1837,  the  goods  were  taken  in  execution  ^^/thaTthe 

by   the  sheriff.     The  goods  were  afterwards  sold  to  the  plaintiff,  and  the  defendant 

•  I   1       1  •  .         1      'i*.       «  n  11  ,  under  this  plea, 

amount  paid  by  him  to  the  sheriff;    but  Brennan  was  allowed  to  remain  might  give  in 

in  possesskin,  and  ostensibly  to  carry  on  the  business,  money  for  that  purpose  juSument*in 

being  supplied  by  Ashby.  nis  favour  in 

In  support  of  the  second  plea,  the  defendant  tendered  in  evidence  a  judgment  Co^urt^wad 

and  an  execution  thereon,  for  52/.  \As*fid,  in  his  favour  against  Brennan,  dated  execution 

June,  1837,  in  the  Perm/  Court,  under  which  the  alleged  trespass  was  com-  which  the 

initted.     For  the  plaintiff,  it  was  objected  that  under  the  second  plea,  evidence  ^^^^^^  ^'^ 

■  •*  ■  past  was  com* 

to  this  effect  was  inadmissible,  and  Howel  v.  White  (a),  was  cited.     The  mitted. 

objection  was  overruled  by  the  learned  judge,  who  in  summing  up  told  the 

jury,  that  the  question  upon  the  second  issue,  was,  whether  the  goods  were 

the  property  of  the  plaintiff,  or  not ;  whether  under  all  the  circumstances, 

the  sale  by  the  sheriff  ^was  fraudulent,  or  not.     The  jury  found  a  verdict  for 

the  plaintiff  on  the  first  issue,  and  a  verdict  for  the  defendant  on  the  second. 

They  also  found  that  the  bill  of  sale  was  fraudulent.     The  learned  Judge 

(a)  1  Moo.  &  Rub.  400. 


Id6 


TERM  REPORTS  in  thb  QUEEVS  BENCH. 


QiceVs  B^h,  reserved  to  the  plaintiff  leave  to  move  to  enter  a  verdict  for  100/.,  the 
amount  of  damages  agreed  upon  under  the  second  issue,  if  the  defendant  was 
not  entitled  to  give  evidence  that  he  was  a  judgment  creditor. 

J.  Hiidyard,  now  moved  accordingly. — ^Upon  iheac  pleadings  the  defend- 
ant appears  only  as  a  mere  wrong  doer.  He  was  therefore  not  entitled  to  go 
into  what  might  have  been  good  evidence,  as  between  himself  and  Brennau, 
to  shew  that  there  liad  been  a  mere  ostensible  mala  fide  holding  by  /?r€«- 
nan.  The  defendant,  under  this  record,  could  shew  nothing  more  than  that 
the  property  was  not  in  the  plaintiff. — [Lord  Denman,  C.  J.— If  the  defend- 
ant is  entitled  to  shew  that  the  goods  are  not  the  property  of  the  plaintiff, 
how  can  he  do  that  better  than  by  proving  them  to  lie  his  own  ?] — There  was 
nothing  in  the  pleadings  to  apprize  the  plaintiff  that  this  line  of  defence  would 
lie  taken. — [LiUUdaie,  J. — What  kind  of  plea  ought  to  have  been  used  to 
let  in  this  defence  ?  The  question  put  in  issue  was  whether  the  property  was 
in  the  plaintiff.  It  does  not  signify  whether  or  not  he  was  apprized  how  that 
would  be  disproved]. — ^In  Howel  v.  White,  Paiteson,  J.  expressed  an  opi- 
nion, that  such  a  defence  as  this,  in  an  action  of  trespass,  must  be  specially 
pleaded. 

Cur.  adv.  vvU. 

On  a  subsequent  day  {b)  the  Court  (c)  intimated  they  were  of  opinion 
that  the  ruling  of  the  learned  judge  was  correct,  and  refused  the  rule. 

Rule  refused. 


{h)  April  23d. 


(c)  Lord  Denman,  C.  J.,  Littledale, 
Patteson,  and  Coleridge,  Js. 


April  20. 


Hurst  v.  Okbrll. 


A.  Rfrreed  to 
■ell  B.  two 
hortcs  for  80/., 
on  condition 
that  B.  should 
pay  \0L  more, 
if  he  kept  them 
for  a  month, 
and  abould  be 
at  liberty  to 
return  them 
within  a 
month,  upon 
paying  10/. 
The  hortes 
wore  returned 
within  a 
month : — Held, 
that  an  action 
for  money  had , 
and  receired 
would  lie  by 
B.,  to  recover 
the  7tM.  from 
A. 


ASSUMPSIT  for  money  had  and  received.  Plea : — Non  assumpsit.  At 
the  trial  before  Tindal,  C.  J.  at  the  Maidstone  Lent  Assizes,  it  appeared 
that  the  defendant  had  agreed  to  sell  two  horses  to  the  plaintiff,  upon  the  fol- 
lowing terms:  80/.  to  be  paid  by  the  plaintiff  immediately,  and  10/.  more  to 
be  paid  if  the  plaintiff  kept  the  horses  for  a  month,  with  liberty  to  the  plain- 
tiff to  return  them  within  the  month,  on  paying  10/.  The  horses  were 
returned  within  the  month.     The  action  was  brought  to  recover  the  1QL 

Peacock,  for  the  defendant,  objected  that  the  plaintiff  could  not  recover  in 
this  form  of  action.  He  ought  to  have  declared  upon  the  special  contract. — 
This  is  not  like  the  case  where  a  contract  has  been  rescinded,  in  which  case 
money  had  and  received  may  lie ;  but  here  the  plaintiff's  sole  right  to  recover, 
is  founded  on  the  contract,  which  is  still  in  existence.  This  form  of  action  will 
only  lie,  where  the  money  originally  was,  or  is,  at  the  time  of  bringing  the 
action,  the  property  of  the  plaintiff.  Tindal^  C.  J.,  overruled  the  objection, 
being  of  opinion,  that  the  substance  of  the  contract  was,  that  the  defendcut 
should  return  the  70/.  to  the  plaintiff,  in  case  the  horses  were  returned. 

Verdict  for  the  plaintiff  for  70/.,  with  liberty  to  move  for  a  nonsuit. 
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Peacock  now  moved  accordingly,  aad  cited  Thurston  v.  MiUm  (a),  Hunt    Qiwit^«  Bench, 
V.  Silk  (b),  and  the  judgment  of  Builer  J.,  in  Towers  v.  ^arry  (c).  Huati 


V. 

Orbell. 


Lord  Denman,  C.  J. — The  distinctions  attempted  to  be  drawn  are  too  re- 
fined. The  defendant  held  the  70/.  for  the  use  of  the  plaintiff  as  soon  as  he 
became  entitled  to  it,  by  electing  to  return  the  horses. 

LiTTLEDALB,  J.  concurred. 

Patteson,  J — The  substance  of  the  contract  was,  that  under  the  circum- 
stances, 80/.,  minus  10/.,  should  be  money  had  and  received  by  the  defendant 
to  the  use  of  the  plain  iLfT 

Coleridge,  J.  concurred. 

Rule  refused. 

(a)  16  Ea»t,  254.  (c)  1  T.  R.  133. 

(b)  5  East,  449. 


Catton  I?.  Simpson.  Apru  23. 

ASSUMPSIT  for  money  paid  to  the  use  of  the  defendant.     Plea: — Xon  After  the  mak- 

assumpsit.     At  the  trial  before  Patteson,  J.,  at  the  York  Lent  Assizes,  j"fi  *n  ofTjoTnt 

it  appeared  that  a  joint  and  several  promissory  note  was  made,  signed  by  ^od  tereni 

the  plaintiff  and  defendant,  and  which  upon  the  face  of  it,  appeared  to  have  been  note^'whlch 

signed  by  the  plaintiff  as  surety  for  the  defendant.    Some  time  afterwards,  the  J^«  Pl^n^iff 

defendant,  upon  bemg  pressed  for  payment  of  the  note  by  the  payee,  prevailed  surety,  the  de. 

upon  a  third  party  also  to  sign  the  note  as  a  surety  for  his  payment.     Sub-  cipar"ai!otEer"' 

sequently,  the  defendant  being  unable  to  pay,  half  of  the  amount  of  the  note  person  signed 

was  paid  by  the  plaintiff     There  was  nothing  to  shew  that  the  addition  of  L*  The  piatn- 

ihe  name  of  the  third  party,  was  part  of  the  original  agreement  at  the  time  of  **^!*?^\^«^ 

makmg  the  note.     It  was  objected  at  the  trial,  that  the  third  name  having  amount  of  the 

been  added  after  the  making  and  circulation  of  the  note,  it  became  thereby  Jhat  ihe^ddl- 

invalid,  and  therefore  (he  defendant  never  having  been  liable  to  pay  the  fion  did  not 

amount  of  it,  the  payment  by  the  plaintiff  as  surety  would  give  him  no  note,  and  that 

right  to  recover  against  the  defendant.     The  objection  however  was  overruled  *^?  plaintifiF 

by  the  learned  judge,  and  the  plaintiff  had  a  verdict,  with  leave  to  the  defend-  the  half  of  the 

ant  to  move  to  enter  a  nonsuit  JSiTfo"  *^ 

money  paid  to 

Cresweil  now  moved  accordingly. — The  note  having  been  in  circulation  defelSunt.*  * 
previous  to  the  addition  of  the  third  name,  or  any  agreement  to  add  it,  was 
thereby  rendered  invalid,  Clark  v.  BUtckstock  (ai). 

It  may  be  attempted  to  be  said  that  this  was  a  several  note,  and  therefore 
that  the  addition  will  not  alter  its  character  as  such.  But  it  wat  originally 
joint  and  several,  with  the  defendant  and  the  plaintiff.  The  alteration  is  an 
attempt  to  make  it  joint  and  several,  with  the  defendant,  the  plaintiff,  and  the 

(a)  Holt,  N.  P.  C.  474. 


ISB 
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Cattop 
Simpson. 


QMm*$  BeiuA.  other  surety. — [PaiteMon,  J.<*-lt  must  be  recollected  that  this  is  an  action  for 
money  paid,  not  on  the  note  itself.] — ^If  the  note  was  invalid,  then  the  pay- 
ment by  the  plaintiff  was  merely  as  a  volunteer,  and  therefore  would  give  him 
no  ground  of  action. 

Per  Curiam  (6). — In  the  absence  of  all  authority  to  the  contrary,  we 
think  that  this  may  be  considered  not  as  an  alteration,  but  as  a  mere  addition, 
which  has  not  had  the  efiect  of  invalidating  the  note. 

Rule  refused. 

(6)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  Coleridge,  Js. 


In  ftn  applica- 
tion far  a  rule 
nin  for  a  cri- 
minal informa- 
tion against 
the  proprietor 
of  a  newspaper 
for  the  pablica- 
tion  of  a  libel, 
in  his  paper, 
the  affidaviu 
suted  tliat  he 
"did  insert 
and  print  it  in 
his  paper,"  a 
copy  of  which 
was  annexed, 
"and  that  the 
libel  appearea 
in  the  fifth 
column  of  the 
said  paper:" — 
Held,  upon 
shewing  cause 
sgainst  the 
rule,  that  this 
was  no  proof 
of  publication 
of  the  libel, 
and  the  Court 
refused  to 
allow  the  de- 
fendants affi- 
davits to  be 
looked  at  to 

firore  the  pub- 
ication. 


The  Queen  v.  Balpwjn. 

SiJIR/tiAft  Campbell^  A.  G.  had  obtained  a  rule  m>i  for  a  criminal  information 
against  the  defendant,  as  proprietor  of  the  Standard  newspaper,  for  an 
alleged  libel.  The  affidavit  upon  which  the  rule  was  granted,  stated  that 
the  defendant  did  insert  and  print  the  allied  libel  in  his  said  paper,  a 
copy  of  which  was  thereunto  annexed,  and  appeared  in  the  fifth  column  of  the 
said  paper. 

Sir  W.  W.  Foilett,  who  was  to  hare  shewn  cause,  objected  that  there  was 
no  affidavit  of  the  publication  of  the  libel. 

The  Aitorney-General  then  proposed  to  read  the  affidavit  of  the  defendant, 
in  order  to  prove  the  publication. — [Per  Curiam. — ^That  cannot  be  allowed. 
If  the  attention  of  the  Court  had  been  called  to  the  omission^  they  never 
would  have  granted  the  rule  nut.] — ^He  then  contended,  that  as  it  had  been 
sworn  that  the  defendant  had  inserted  and  printed  the  libel  in  his  paper,  and 
a  copy  of  that  paper  was  annexed,  enough  had  been  done  to  make  out  a 
prima  facie  case  of  publication. 

Per  Curiam  (a). — This  does  not  amount  to  a  prima  facie  proof;  but  even 
if  it  did,  we  ought  not  to  be  contented  with  it  An  express  statutory  provi- 
sion exists,  by  which  the  fact  of  the  publication  in  these  cases  may  be  brought 
before  the  Ck)urt.  If  a  party  does  not  choose  to  avail  himself  of  that,  he  must 
at  all  events  provide  himself  with  some  other  means,  affording  a  perfect 
proof  of  publication. 

Rule  discharged. 

(a)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 


iipriI27. 


The  Queen  r.  The  Justices  of  Salop. 


AT  the  Epiphany  Sessions  for  the  county  of  Saiop,  held  on  the  2d  Januaiy, 
1837,  an  appeal  against  an  order  of  removal  being  called  on,  it  ap- 

ai  leaM  before  the  first  day  of  the  sessions,  at  which  the 


BT4&5FF. 

4,c76.s.81, 
notice  of  the 
grounds  of  ap- 
peal is  required  to  be  WDifowrtetm  da\ 
appeal  ia  intended  to  be  tned : — Held, 
Mth  of  the  day  of  sening  the  notice,  and  of  the  first  day 


that  the  fourteen  days  are  to  be  calculated  exclusively 
of  the  sessions. 
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pcared  that  the  notice  of  the  grounds  of  appeal  was  served  1 9  th  of  December,  Queei^tB^h. 

1836.     It  was  objected  by  the  counsel  for  the  respondents,  that  this  notice  f]^^  QutsN 

was  insufficient  under  4  &  5    FK  4,  c.  76,  s.  81,  inasmuch  as  the  Statute  ^' 

requires  the  notice  to  lie  given  fourteen  days  at  leaett  before  the  first  day  of  of  Salop. 
the  sessions,  at  which  an  appeal  is  intended  to  be  tried.    The  sessions  allowed 
the  objection,  and  refused  to  hear  the  appeal. 

Sir  R  Pollock  having  obtained  a  rule  nisi  for  a  mandamus  to  the  sessions, 
to  enter  continuances,  and  hear  the  appeal. 

Whaieley  now  shewed  cause. — If  the  Act  had  merely  required  *'  fourteen 
days"  notice,  they  might  have  been  computed  one  day  inclusive,  the  other  ex- 
clusive, as  is  the  general  rule  where  that  form  of  expression  is  used.  Rex  v.  The 
Justices  of  Yorkshire  (a),  Hardy  v.  Ryle  (6),  but  "  fourteen  days  at  least'^ 
must  be  interpreted  to  mean  the  same  as  "  fourteen  clear  days,"  that  is,  four- 
teen days  exclusive  of  the  day  of  serving  it,  and  the  day  of  holding  the 
sessions,  Rex  v.  7%e  Inhabitants  of  Herefordshire  (c),  Roberts  v.  Stacy  (rf). 
The  construction  contended  for,  has  already  been  attached  to  the  words 
*'  fourteen  days  at  least,*'  by  this  Court,  in  Zouch  v.  Empsey  («). 

Sir  F.  Pollock^  contrd. — "  At  least,"  means  merely  that  a  notice  given  more 
than  fourteen  days  before  the  sessions,  would  not  be  bad,  as  it  otherwise 
probably  would  be,  in  analogy  to  those  cases,  determining  that  too  high  a  stamp 
is  invalid.  The  rule  laid  down,  and  all  the  reasoning  in  Hardy  v.  Ryle,  is  in 
favour  of  the  construction  contended  for.  That  is  subsequent  to  Rex  v.  York- 
ihtre.  and  the  point  was  decided  afler  consideration.  Zouch  v.  Empsey,  is 
verj'  meagerly  reported,  and  is  opposed  to  Morley  v.  Vaughan  (/).  If  "  four- 
teen days"  mean  one  day  inclusive,  and  one  day  exclusive,  it  is  difficult  to 
understand  how  **  fourteen  days  at  least,"  can  be  interpreted  to  mean  one 
da?  more. — [Coleridge,  J. — ^fn  the  rule  regulating  the  examination  of  attor- 
r.ies,  the  words  **  three  days  at  least,"  have  been  construed  to  mean  three 
clear  days  (y).] 

Per  Curiam  (A). — In  a  matter  wholly  indifferent  in  itself,  we  think  it  much 
hetter  to  adhere  to  the  construction  which  has  already  been  adopted.  We 
iDust  therefore  interpret  *^  fourteen  days  at  least,"  to  mean  fourteen  clear  days, 
exclusive  of  the  day  of  service  and  the  day  of  holding  the  sessions,  although 
the  o^her  construction  of  the  words  is  perhaps  the  more  reasonable  one. 

Rule  discharged. 

(«)  4  B.  &  Ad.  685.  (/)  4  Bur.  2525. 

(6)  4  .Man.  &  Rv.  295.  {g)  Anon.  2  Har.  &  Wo!.   65;  Em 

(c)  3  B.  &  A.  581.  parte  Pranel^,  4  Ad.  &  El.  781. 

(i)  13  East,  21  (/i)  Lord  Denman,  C.  J.,  Littledale, 

(f)  4  B.  &  A.  522.  PattfBon,  &  Coleridge,  Js. 
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Queen^t  Bench, 
AfoyS. 

].  Upon  the 
first  election 
of  aldermen 
for  the  borougn 
of  C.  under 
d  &  6  FT.  4,  c. 
76,  there  were 
twelve  candi- 
dates,  of  theae, 
two  had  each 
nine  votes, 
eight  had  each 
eight  votea, 
and  two  had 
each  seven 
votes.    C.  had 
been  a  borough 
before  the  pasi- 
ingof5  &6 
W.  4,  and 
under  that  act 
there  were  to 
be  six  alder- 
men ; — Held, 
after  the  pass- 
ing of  I  I'  ic.  c 
78,  that  the 
election  of  the 
two  first  candi- 
dates was  valid. 

2.  Query, 
whether  the 
election  would 
have  been 
valid  under  5 
&6Fr.  4? 

3.  Before  the 

rasing  of 
Vic.  c,  78.  s 
qnowarrapio 
nad  been  ob- 
tained against 
one  of  the  first 
candidates ; 
fiea,  that  he 
was  duly  elect- 
ed. Repticatum, 
setting  out  the 
facts— upon 
demurrer 
Held,  that 
under  1  Vie, 
c.  78,  the  de- 
fendant  was 
entitled  to 
judgment  with 
costt. 


The  Queen  v.  Roberts. 

QUO  Warranto  against  the  defendant  for  usurping  the  office  of  alderman  of 
the  borough  of  Carnarvon,  Plea .- — That  on  the  31st  December,  1835, 
the  defendant  was,  according  to  the  provisions  of  the  Municipal  Corporation 
Act,  duly  elected  an  alderman  of  the  said  borough,  and  duly  subscribed  the 
declaration  in  that  behalf,  and  thereupon  exercised  the  said  office  as  he 
lawfully  might,  &c.  Replication^  firsts  that  the  defendant  was  not  duly 
elected  an  alderman  as  in  manner  and  form  alleged,  &c.,  concluding  to  the 
country.  Secondly,  that  before  the  supposed  due  election  of  the  defend- 
ant, to  wit,  on  the  26th  December,  1835,  being  the  day  appointed  for  the 
first  election  of  councillors  under  the  provisions  of  the  Act,  eighteen  persons, 
being  the  number  in  the  said  Act  mentioned,  had  been  elected  to  be  councillors 
of  the  said  borough  according  to  the  provisions  of  the  said  Act,  such  persons 
being  the  councillors  first  elected  under  the  provisions  of  the  Act,  and  that 
on  the  occasion  of  the  supposed  election  of  the  defendant  as  alderman  on  the 
31st  December,  1835,  being  the  day  appointed  for  the  first  election  of  aldeN 
men  under  the  Act,  sixteen  of  the  eighteen  councillors  assembled  for  the 
purpose  of  electing  the  aldermen  of  the  borough,  and  that  there  were  twelve 
candidates  for  the  office  of  alderman  to  wit,  (naming  them,)  and  that  the 
sixteen  councillors  assembled  gave  their  votes  in  the  manner  following: 
nine  votes  each  for  the  defendant  and  another  candidate,  eight  votes  each  for 
eight  following  candidates,  and  seven  votes  each  for  the  two  last  candidates, 
and  that  the  defendant  was  not  otherwise  elected,  and  ''  so  the  said  coroner 
and  attorney  saitlf'  that  on  the  occasion  of  the  supposed  election,  six  alder- 
men, being  the  number  required  by  the  Act  to  be  elected  for  the  said  bo- 
rough, were  not  elected ;  without  this  that  the  defendant  was  duly  elected 
%n  alderman  of  the  said  borough,  according  to  the  provisions  of  the  Act 
of  Parliament,  concluding  with  a  verification.  Issue  joined,  as  to  the 
replication  first  pleaded.  Demurrer,  and  joinder  in  demurrer,  as  to  the 
second. 

The  marginal  note  to  the  demurrer  was,  "  The  defendant,  upon  the  argu- 
ment of  this  demurrer,  will  contend  that  the  plea  sufficiently  shews  an  elec- 
tion as  alderman,  and  that  it  is  no  answer  to  such  election  that  the  full  num- 
ber of  aldermen  were  not  filled  up.*' 

Jervis,  in  support  of  the  demurrer, — The  question  intended  to  be  raised  is, 
whether  the  election  of  the  two  candidates  only,  who  had  the  greatest  num 
ber  of  votes,  is,  under  the  circumstances,  valid.  Subsequently  to  the  quo 
warranto  in  this  case,  the  Stat.  1  Vic,  c.  78,  was  passed  ;  that  act,  s.  2,  pro- 
vides that  all  elections  duly  made  since  the  25th  December,  1835,  at  any 
meeting  of  the  council  or  councillors  of  any  borough  named  in  the  schedules 
of  the  Municipal  Corporation  Act,  by  a  majority  of  the  members  of  the  coun- 
cil or  councillors  present  at  such  meeting,  the  whole  number  present  not 
bemg  less  than  one  third  part  of  the  number  of  the  whole  council,  shall  be 
good,  notwithstandinl^  that  the  whole  or  due  number  of  alderman  may  not 
have  been  then  elected.     The  Statute  was  framed  with  a  view  to  the  present. 


Roberts. 
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and  those  other  cases  of  like  nature,  which  were  pending  when  the  Act  was    Qt^^n-^  B^c/i. 
passed.    The  election,  therefore,  under  which  the  defendant  holds  office,  is     TheOoTKH 
valid.    (He  also  argued  that  the  election  was  Talid,  even  under  the  provision 
of  the  Municipal  Corporations'  Act.) 

Riehardt  (in  the  absence  of  Sir  W.  W.  FoUett)  con/rd.— The  words  citeil 
from  1  Vic,  c.  78,  s.  2,  shew  that  the  Act  was  only  intended  to  apply  to  the 
case  of  an  election  under  ordinary  circumstances,  and  not  to  the  first  election 
of  the  constituent  parts  of  the  borough.  It  refers  to  the  **  meeting  of  the 
council  or  councillors  of  any  borough,''^  Now,  at  the  time  in  question 
there  was  no  borough  of  Carnarvon  in  existence.  One  of  the  component 
parts  remained  unformed  until  after  the  valid  election  of  the  aldermen,  pur^ 
suant  to  the  provisions  of  the  Municipal  Corporations'  Act.  In  the  present 
case,  therefore,  there  was  neither  borough  nor  coiuicil. 

Jervis,  in  reply. — The  words  used,  are  in  the  alternative.  It  is  obvious, 
therefore,  that  the  provision  was  intended  to  apply  to  elections  made  either  by 
the  council,  or  by  the  councillors  ;  the  distinction  is  clearly  drawn  between  them. 
Moreover,  the  "charters,  grants,  and  letters  patent,"  conferring  corporations 
upon  the  places  referred  to,  and  which  are  mentioned  in  5  &  6  W,  4,  c.  76, 
.8.  1,  must  have  remained  in  force  until  a  valid  election  had  taken  place. 

If  the  words  of  that  Act  are  to  be  construed  strictly,  no  election  of  a 
mayor  could,  in  the  first  instance,  ever  have  taken  place,  because  it  provides 
that  the  council  shall  elect  the  mayor  ;  now  the  council  is  to  consist  of  the 
mayor,  aldermen,  and  councillors ;  therefore,  before  the  election  of  a  mayor, 
faking  the  words  strictly,  there  is  no  council. 

Lord  Dbnm AN,  C.  J. — It  is  not  necessary  to  consider  whether  or  not  this 
was  a  valid  election  under  the  Municipal  Corporations'  Act,  because  we  are 
dearly  of  opinion  that  it  has  become  so  by  virtue  of  the  Slat.  1  Vic,  c.  78,  s.  2. 
The  second  section  is  perhaps  rather  awkwardly  drawn,  but  the  introduction 
of  the  alternative  words  '*  council  or  councillors,"  takes  away  all  doubt. 
The  councillors  are  not  capable  of  any  other  act,  than  the  election  of  alder- 
men. The  Introduction,  therefore,  of  the  word  "  councillors,"  unless  held 
applicable  to  cases  tike  the  present,  would  be  wholly  without  effect. 

LiTTLEOALE,  J. — There  might  have  been  some  doubt  upon  the  construction 
of  the  Municipal  Corporations'  Act,  but  that  doubt  is  removed  by  1  Vic. 
c.  78,  s.  2,  although  the  sectk>n  is  rather  obscurely  worded.  It  Has,  however, 
been  contended,  that  it  does  not  apply  to  the  present  case,  because  Carnar- 
von, at  the  time  in  question,  was  not  an  actual  borough.  But  since  it  is 
mentioned  as  a  borough  in  schedule  A  of  the  Municipal  Corporations'  Act,  I 
think  that  we  are  boimd  to  consider  it  as  one. 

Patteson,  J. — 1  think  also,  that  1  Vic,  c.  78,  s.  2,  applies  in  the  present 
case;  the  two  words  "council"  and  "councillors"  are  used  ns  distinguished 
from  each  other  in  the  same  way  as  in  the  previous  Act.  (His  lordship  then 
read  and  compared  6  &  6  fF.  4,  c.  76,  s.  2o* and  .1  Vic.  c.  78,  s.  2.)  The 
present,  also,  is  the  only  occasion  in  which  the  councillors  had  the  power  to 
dect     The  words,  therefore,  of  the  2d  section,  pointedly  refer  to  it. 

VOL.  I.  M 
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Qiuei^MBeneh,       CoLERiDOB,  J. — I  am  of  the  Same  opinion.    I  think  that  we  are  giving 
The  Queen      "®*  ^^y  *  correct  meaning  lo  this  section,  but  the  only  one  that  .he  words 
will  bear. 


Roberts. 


Richardi  then  contended  that  the  defendant  was  nut  enlitled  *o  costs. 
The  Stat.  1  Vic,  c.  78,  s.  20,  applies  to  all  cases  where  rccour&e  has  been 
had  to  that  Act,  for  the  purpose  of  rendt:rtng  valid  an  informal  election.  The 
legislature  intended  to  provide,  that  parties  should  not  be  mulcted  in  costs 
by  an  ex  post  facto  law. 

Jervii,  contrd. — ^That  section  only  refers  to  cases  where  proceedings  hare 
been  discontinued  at  the  instance  of  the  defendant.    That  is  not  so  here. 

Per  Curiam. — According  to  the  general  rule,  a  judgment  in  quo  warranio 
carries  costs.  It  is  very  doubtful  whether,  without  the  aid  of  the  subsequent 
Act,  this  would  have  been  a  valid  election  ;  therefore,  perhaps,  accordii^  to 
the  spirit  of  the  Act,  the  relator  ought  to  have  been  relieved  from  costs;  but 
we  have  no  power  to  relieve  him.  The  law  has  interposed,  and  given  to  the 
defendant  a  right  to  the  judgment,  and  we  do  not  find  that  we  have  any 
power  to  disconnect  the  costs  from  it. 

Judgment  for  the  defendant  with  costs. 


Aprils.  BaRROWCLOUGH  V.  JoHNSON. 


tmpu9q.e.f.    HPRESPASS,  quare  clausum /regit,  in  the  hamlet  of  Ecclesfieidj  in  the 
!i^ii\i^t^the  county  of  York.     I^ae:  First,  not  guilty;  Second,  a  justification  that 


Tntputq 
Flea,  a 

cation  I 

loetumqw)  the  locus  in  quo  was  a  public  highway.     At  the  trial  before  Patteeon,  J., 

highway,  'on  ^^  ^^^  ^^^  Yorkshire  Lent  Assizes,  it  was  admitted,  that  30  or  40  years 

*^«P»rt**'*^  ago,  a  road  existed  at  the  place  in  question.    The  plaintiff,  who  claimed 

offered  in  evi-  under  a  Mr.  Parkin,  offered  in  evidence  a  document  dated  1797,  signed  by 

iSTcU^"  thirteen  inhabitants  of  Eeelesfield,  since  dead;  it  recited  that  they  had 

forty  yean  met  together  to  Consider  whether  it  was  proper  for  the  inhabitants  to  repair 

tigned^by^hir-  ^^^  ^^^  '"  question.     The  document  stated,  that  they  were  of  opinion  that 

leen  of  the  the  road  ought  not  to  be  repaired  by  them  ;  that  it  was  not  a  public  road 

since  dead,  of  but  a  private  one,  belonging  to  Mr.  Parkin,     This  document  was  offered  as 

whidTth^'  'ad  ^^'^®'*^'®  ^^  reputation,  it  was  objected  to  by  the  counsel  for  the  defendant, 

lay,  atatinff  but  was  received  by  the  learned  judge.     The  plaintiff*  also  proved  that  there 

met  toother  ^^^  previous  to  1814,  two  gates  across  the  road,  which  were  kept  locked; 

to  conaider  he  also  put  in  evidence,  after  an  objection  to  its  admissibility  being  made, 

proper  for  the  &n  agreement  dated  1814,  between  the  trustees  of  Mr.  Parkin;  the  Thorn- 

inhabitants  to  ^/^^  Company,  whose  works  were  situate  in  the  neighbourhood ;  and  the 

and  that  they  '  Surveyor  of  the  hamlet ;  by  which  the  Thorncliffe  G>mpany  agreed  to  pav 

nSn  that^t"  *^*-  *  >'®*''  ^^  ^^®  trustees,  to  supply  cinders  for  the  use  of  the  road,  and  the 


be  repaired,  that  it  was  not  a  public  road,  but  a  private  one  belonging  to  Mr.  P.    Also  an 
•     "  ■  •    • I  of  Mr.  "      • 


affieement  twenty-three  years  previous,  made  between  the  trustees  of  Mr.  P.,  the  proprietors 
of  some  neighbouring  works,  and  thesunreyot  of  the  hamlet,  hj  which  it  was  arranged  that  the 
roadshouldbe  open  on  the  condition  that  the  proprietors  paid  5«.  yearly  to  the  trusteea,  and 
furnished  cinders  for  the  road,  and  that  the  cinders  should  be  taken  to  and  spread  on  the  road 
br  the  hamlet.  The  conditions  having  ceased  to  be  performed,  the  road  was  closed  : — Hdi^ 
that  the  evidence  was  admissible ;  the  document,  as  proof  or  reputation ;  the  agreement  as  n<s- 
gativing  the  presumption  of  an  intention  to  dedicate  the  road  to  the  publico 


EASTER  TERM  1838 


163 


hunlet  agreed  to  load  and  spread  them  after.     It  waR  in  evidence,  that  aflct    Qwen't  Bench. 

the  date  of  the  agreement,  and  up  to  1832,  there  was  no  gate  across  the  road, 

nor  anything  to  interfere  with  a  free  passage  along  it.     At  that  time,  the 

Thomdiffe  Company  having  ceased  to  pay  the  5«.  annually,  and  to  supply 

the  cinders,  according  to  the  agreement,  the  road  was  stopped  up  by  the 

plaintiff.    His  Lordship  told  the  jury,  that  although  user  by  the  public  was 

eTidence  of  a  dedication  of  the  road,  still  unless  they  were  of  opinion  that 

the  Intention  of  Parkin  had  been  to  dedicate  it,  they  ought  to  find  a  verdict 

for  the  plaintiff. 

Verdict  for  the  plaintiff. 


Atekerley,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  objected  to  was  improperly  received,  and  also  on  the  ground  of 
misdirection. — The  document  of  1797  was  not  admissible  as  evidence  of  re* 
putation.  The  parties  did  not  then  meet  together  to  express  their  opinion, 
as  to  whether  or  not  this  was  a  public  road,  but  only  for  the  purpose  of  deter- 
mining whether  or  not  it  was  expedient  to  repair  it.  Such  a  document  cannot 
aflerwards  be  used  in  a  character  which  it  never  was  intended  to  bear,  nor  is 
there  any  authority  to  shew  that  such  a  resolution  has  ever  been  held  admis- 
sible as  evidence  of  reputation.  It  is  also  liable  to  the  imputation  of  being 
made  post  litem  motam.  All  the  parties  signing  it  were  interested,  and  the 
probability  is,  that  this  meeting  was  held  in  consequence  of  some  threat  to 
indict  the  road. — [Coleridge,  J.,  referred  to  NichoUe  v.  Parker  («).] — ^The 
learned  judge  also  stated  the  law  incorrectly;  a  man  who  is  the  owner  of  land, 
most  be  taken  to  be  cognizant  of  the  necessary  consequences  of  his  own  acts. 
Here  there  was  de  facto  a  dedication  of  the  road,  and  it  was  open  to  the  public 
^or  the  space  of  eighteen  years.  The  use  of  it  was  not  confined  to  the  Thorn' 
^t  Company,  nor  to  the  inhabitants  of  any  particular  place.  The  plaintiff 
ought  to  have  taken  care  that  the  user  was  commensurate  with  the  limited 
extent  of  his  intention,  if  in  truth  it  ever  was  limited.  He  chose  to  de- 
dicate the  road  to  the  public,  having  made  an  agreement  with  certain  parties 
to  keep  it  in  repair.  If  these  parties  afterwards  neglect  to  repair,  they  are 
responsible  to  him,  but  he  cannot  therefore  withdraw  his  dedication.  The 
pablic  cannot  be  made  trespassers,  because  other  parties  neglect  to  repair  the 
road,  ne  British  Museum  v.  Finnis  (b).  Rex  v.  Lloyd  (c). 

Lord  Denman,  C.  J.— With  respect  to  the  document  of  1797,  I  am  of 
opinion  that  it  was  properly  received.  Any  evidence  of  reputation  is  admis- 
sible, and  this  no  doubt  was  such  evidence,  although  slight.  It  is  clear,  that 
ifanyoneof  these  parties  had  said,  "I  am  not  liable  to  contribute  to  the 
repair  of  this  road,  because  it  is  a  private  road,"  that  would  have  been  evi- 
^nce;  and  that  is  what  virtually  was  said  by  each  of  these  parties  so  assem- 
Ned.  With  respect  to  the  other  objection,  it  is  important  to  consider  that  the 
«gieeinent  was  actually  made  with  the  public  officer  of  the  hamlet,  and  there- 
fcre,  may  faurly  be  interpreted  to  have  been  made  with  the  public  itself.  The 
owner  in  fact  says,  you  shall  pass  over  my  land,  if  you  will  do  something  for 
nie  m  return.     ITuU  something  is  done,  and  the  public  are  allowed  to  pass  over. 


(a)  14Ea8t,331,  n. 
5Cr.&P.460. 


Si 


(c)    1  Camp.  260. 
M  2 
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It  may  be  a  question  whether  or  not  there  may  be  a  oonditional  dedicatioo 
to  the  public,  but  certainly  there  may  be  a  mere  licence  for  a  limited  u»f 
And  by  this  agreement,  it  should  seem  that  such  licence  was  granted  by 
the  owner,  subject  to  its  being  withdrawn,  on  the  neglect  to  fulfil  the  con- 
ditions of  it.  Taking  the  cases  altogether,  there  is  nothing  in  any  of  them 
which  shews  that  a  mere  act  of  permissive  occupation  by  the  public,  is  incon- 
sistent with  a  retaining  by  the  owner  the  right  to  exclude  them  at  any  sub- 
sequent time. 

LiTTLBDALB,  J. — ^I  also  think  that  the  document  was  properly  received. 
In  general,  witnesses  who  are  called  to  give  evidence  of  reputation,  state  what 
they  have  heard  old  persons  say  respecting  the  place  in  question.  Here 
what  was  offered  in  evidence,  was  in  effect  the  same.  All  that  can  be 
urged  against  it  is,  that  it  certainly  is  very  slight  evidence. 

As  to  the  dedication  in  such  cases,  there  must  be  an  intention  to  dedicate 
on  the  part  of  the  owner.  This  may  be  expressed  by  his  acts,  as  well 
as  by  what  he  says.  So,  on  the  other  hand,  if  a  man  does  not  intend  U> 
dedicate,  his  acts  are  good  evidence  to  shew  that  such  is  not  his  intention. 
The  entering  into  the  agreement  between  the  parties  in  this  case,  was,  I 
think,  such  an  act,  and  therefore  admissible. 

Pattbson,  J. — As  to  the  document,  I  think  it  evidence  as  far  as  it  goes. 
With  respect  to  the  other  point,  the  very  expression  "  dedication,'*  implies 
the  existence  of  an  intent  I  do  not  see  how  I  can  make  a  road  over  my 
land,  without  an  intent  to  do  so.  No  doubt,  in  this  case,  there  were  circum- 
stances from  which,  taking  them  alone,  a  dedication  might  be  presumed ; 
but  they  were  met  by  evidence  of  facts,  from  which  the  contrary  presump- 
tion was  to  be  inferred.  Why  was  the  6s,  to  be  paid  t  the  cinders  to  be 
provided  and  spread  ?  if  not  for  leave  to  pass  over  this  land.  The  nature 
of  the  whole  of  the  transaction  proves,  that  so  long  as  these  things  were  done, 
the  parties  were  entitled  to  pass,  but  when  they  neglected  to  do  them,  they 
ceased  to  be  entitled. 


Colbridgb,  J. — ^1  think  that  this  document  fell  within  that  description  of 
hearsay  evidence,  which  is  properly  receivable.  It  has  been  contended,  that 
the  parties  making  the  declarations  were  interested ;  still  that  is  no  ground 
for  excluding  them.  If  the  matter  be  not  in  actual  litigation,  a  declaration 
is  not  to  be  excluded,  simply  because  the  party  making  it  is  interested. 
There  was  no  evidence  that  the  matter  was  ever  in  dispute ;  the  parties 
met  to  consider ;  they  declined  to  repair  the  road,  and  give  their  reason  why. 
There  is  nothing  to  shew  that  they  were  ever  threatened  with  an  indictment, 
or  that  they  wished  to  indict  others. 

As  to  the  other  point,  I  quite  assent  to  the  argument,  that  the  jury  may 
presume  from  the  consequences  of  any  act,  that  the  party  had  from  the  begin- 
ning intended  to  dedicate.  But  the  facts  here  (and  his  lordship  then  stated 
them)  shew  most  plainly  that  there  was  no  dedication.  Afterwards,  the 
owner  says,  now  that  the  contract  is  broken,  I  shall  take  back  the  (and. 
What  is  there  to  prevent  him  from  doing  so  ?  Suppose  instead  of  eighteen 
years,  eighteen  days  only  had  elapsed,  and  at  the  end  of  that  time,  the  Com- 
pany refused  to  provide  the  cinders,  can  any  one  say  the  owner  would  not 
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have  been  entitled  to  exclude  tliem  from  passing  along  the  road  ?  a  greater    Qmai'«  Bnch, 
iiiteriral  i>r  time  haTing  passed  can  make  no  difference  in  the  principle. 

Rule  refuseo. 

JOHNSOV 

FiLEwooD  t*.  Clements.  Baackmrt, 

^HIS  defendant  was  arrested  on  the  4th  of  Noi^ember  Utaif  on  Si  capiai ,      1.  If  a  gaoler, 
at  the  suit  of  Holcroft,  for  a  debt  of  25/.    It  appeared,  that  this  was  an  wUhd^i^**** 
amicable  writ,  sued  out  to  enable  the  defendant  to  take  the  benefit  of  the  ^7  mittake 
Insolvent  Act.      On  the  1  st  of  January ^  a  ea,  sa,  was  lodged  at  the  se-  ton^r  to  go  out 
oondary's  office,  on  a  judgment  obtained  by  Filewood  against  the  defendant,  J^JJ^oTd  H 
and  by  mistake  was  entered  in  a  book  kept  by  the  sheriff's  officer,  called  the  inghim  on  a 
**non  e#/"  book,  instead  of  another  book  called  the  *•  index*'  book.     The  Sdb'eTiI**'''' 
latter  book  was  kept  for  the  purpose  of  ascertaining  for  what  different  causes  lodged,  it  U 
prisoners  were  in  custody.     The  ca.  ia.  was  indorsed  with  a  notice  to  the  and  not « mere 
sheriff;  tliat  the  defendant  was  then  in  custody.     On  the  8th  of  January,  the  »«»*«•»*  «■- 
defendant  was  brought  up  to  be  heard  on  his  petition  for  his  discharge  by  the  ^  The  she- 
Insolvent  Court,  but  owing  to  the  press  of  business,  his  case  was  not  called  on,  Ji-tSteTde- 
and  he  went  back  to  prison.    On  the  same  evening,  F/olcrofl,  finding  that  the  f«ndant  after 
discharge  was  likely  to  be  opposed,  withdrew  his  writ.  The  gaoler  informed  the  «»]>«!*   '^ 

defendant  of  it,  and  compelled  him  to  leave  the  prison  that  same  night,  after      ^'  ^  ^?  ^^^ 
,      .  1     1  .       1      •    «        1      1  •!.    L  1       •  .  r©-take  him, 

having  searched  in  the  index  book,  to  see  if  there  was  any  detainer  agamst  noiapneoftime 

him.  On  the  morning  of  the  9th,  the  mistake  as  to  the  entry  of  the  ca,  ia.  ^yl^SefciSlnt 
was  discovered.  In  the  mean  time,  a  fiai  in  bankruptcy  had  been  issued  being  entitled 
against  the  defendant  on  the  2 1  st  of  December  ;  and  on  the  1 0th  of  January  he  charge.  **" 
surrendered,  and  obtained  his  protection  under  the  Statute,  6  G.  4,  c.  1 6.  On 
the  1 1th,  as  he  was  going  to  attend  before  the  commissioner  in  the  Bank- 
rupt Court,  according  to  a  summons  he  had  received,  he  was  re-taken  on  the 
CO.  scL  on  a  warrant  from  the  sheriff!  He  was  then  taken  before  commissioner 
Hofroydy  who,  on  application,  refused  to  discharge  him.  On  the  19th  of 
March,  application  was  made  to  Lord  Alnnger,  C.  B.,  at  chambers,  blut  he  re- 
fused to  discharge  the  defendant,  on  the  ground  of  the  delay  that  there  had 
been  in  making  the  application.  This  delay  was  stated  to  have  been  owing 
to  the  defendant  not  having  sufficient  funds  to  enable  him  to  make  the  appli- 
cation. On  the  25th  of  April,  a  rule  was  obtained  in  this  Court,  calling  on 
the  plaintiff  and  the  sheriff*,  to  shew  cause  why  the  defendant  should  not  be 
discharged  out  of  custody,  and  why  the  sheriff"  should  not  pay  the  costs  of, 
and  occasioned  by  the  imprisonment,  as  well  as  the  costs  of  this  rule. 

James  shewed  cause. — A  preliminary  objection  is,  that  the  motion  was 
made  too  late,  not  being  within  a  reasonable  time  afler  the  arrest.  The  de- 
fendant had  the  whole  of  Hilary  Term,  to  apply  to  the  Court  or  a  judge,  but 
never  did  any  thing  until  the  19th  of  March.  The  application  to  a  judge 
h&Ting  been  then  refused,  he  again  delayed  until  the  25th  of  AprH,  although 
he  might  have  applied  to  the  Court  on  the  18th,  which  was  the  first  day  the 
Court  at  this  Term.     The  case  of  Fawnee  v.  Slokee  (a),  and  several  other 

(«)  4  Dowl.  P.  C.  125.  , 
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Bail  Cowl,      cases,  might  be  cited  to  shew  that  this  application  is  too  late.    Dale^  v. 

FiLBwooD  I^Arey  Mahon  (b),  shews  that  an  excuse,  similar  to  the  want  of  funds,  can 
be  of  no  avail.  The  chief  objection,  however,  to  this  rule  is,  that  the  escape 
was  a  negligent,  and  not  a  voluntary  escape,  and  that  being  a  mere  negligent 
escape,  the  sheriff  had  a  right  to  re-take  him  as  he  did  on  the  ilth  of  /a- 
nuary.  The  case  of  Bomtfaus  v.  Walker  (c)  decided,  that  an  escape  without 
the  marshaPs  knowledge,  was  not  a  voluntary  escape,  and  that  there  must  be 
some  assent,  or  connivance,  or  knowledge  on  the  part  of  the  marshal  to  make 
it  voluntary. — In  the  present  case,  it  was  merely  owing  to  the  mistake  of  the 
officer  in  not  entering  the  writ  of  ca,  sa.  in  the  index  book,  which  makes  it 
clearly  a  mere  negligent  escape. — It  was  also  contended,  that  the  defendant 
was  protected  under  the  bankrupt  laws  from  being  re-taken. 

Whitehurtt,  contra, — On  the  preliminary  objection,  the  cases  referred  to,  were 
all  cases  on  mesne  proceee  y  but  it  is  clearly  laid  down  by  other  cases,  that 
where  an  arrest  on  final  process  was  in  the  first  instance  perfectly  unautho- 
rized, then  no  lapse  of  time  will  bar  the  defendant  of  his  right  to  be  dis- 
charged. Barratt  v.  /Vic*  (rf),  Smith  v.  Sandy t  (e),  and  Mortimer  v.  Piggot 
(f),  are  all  authorities  to  prove  that  the  lapse  of  time  is  no  bar.  In  Thrdar 
V.  French  (g),  an  application  to  be  discharged  was  undoubtedly  refused,  but 
it  was  because  there  had  been  an  irregularity  merely.  In  the  present  case,  also, 
the  defendant  has  shewn  a  sufficient  excuse  for  not  applying  sooner.  As  to 
the  principal  objection,  there  is  no  doubt  but  that  the  sheriff  ma>  retake 
the  defendant  on  making  fresh  pursuit,  if  there  has  been  a  mere  Dili- 
gent escape.  The  case  of  Atkineon  v.  Jameson  {h),  is  a  parallel  case  to  the 
present ;  there  the  defendant  was  dischaiged,  as  the  sheriff  was  not  aware 
that  a  detainer  had  been  lodged  against  him,  and  it  was  held  a  voluntary 
escape,  and  that  the  sheriff  had  no  right  to  retake  him.  Another  case,  is  thai 
of  Ravenseroft  v.  Eylee  (t),  where  it  was  said  that  a  prisoner  "  when 
voluntarily  suffered  by  the  gaoler  to  escape  is  instantly  at  large ;  the  gaoler 
cannot  afterwards  retake  and  detain  him  for  the  same  matter.*'  There  are 
several  other  cases  on  the  subject,  but  the  leading  case  is  that  of  AUaneon 
V.  Butler  (j).  As  regards  the  sheriff,  the  defendant  was  clearly  discharged 
out  of  prison,  and  it  was  consequently  a  voluntary  escape,  though  as  regards 
the  plaintiff)  there  is  no  doubt  but  that  he  might  have  sued  out  fresh  process, 
and  have  retaken  the  defendant  under  the  Statute  8  &  9  ^.  3,  c.  27.  There 
was  here  no  wrongful  act  on  the  part  of  the  defendant,  which  makes  a  negli- 
gent escape,  as  laid  down  by  Lord  Kenyon,  in  the  case  of  Atkinson  v.  Jameson, 
It  was  not  an  escape  against  the  will  of  the  sheriff,  that  is,  of  his  officer  the 
gaoler  by  whose  acts  the  sheriff  is  bound,  but  directly  with  his  consent, 
and  consequently,  was  a  voluntary  escape. — It  was  also  contended,  that  if  it 
were  merely  a  n^ligent  escape,  the  sheriff  could  not  retake  the  defendant, 

(b)  6  Dowl.  P.  C.  192.  (g)  4  Ad.  &  El.  362 ;  5  Nev.  &  Man. 


(c)  2  T.  R.  126.  658. 


1  Duu  1.  P.  C.  725 ,  9  Biiig.  566 ;         (A)  5  T.  R.  25. 
2  il.'&  Scoit,  634.  (i)  2  VViis.  294. 
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(/)  4  Ad.  &  El.  363,  n. 
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except  on  making  fresh  pursuit,  which  he  had  not  rone;  and  also,  that  the      BaHOmrt. 
defendant  was  projected  by  the  l>ankrupt  laws  from  being  retaken.  File  wood 

Cur,  adv.  vuit.  v, 

Clements. 

Williams,  J.,  afterwards  (May  8th)  gave  judgment. — ^This  was  a  rule  to 
shew  cause  why  the  defendant  should  not  be  discharged  out  of  custody,  and 
why  the  sheriff  should  not  pay  the  costs  of,  and  occasioned  by  the  arrest,  iind 
by  this  application.  The  material  facts  of  the  case  are  as  follows ;  the  de- 
fendant was  arrested  on  a  eapiag^  on  the  4th  of  November  last,  at  the  suit  of 
Hoieroft.  On  the  1st  of  Janvary^  a  ea.  sa.  was  lodged,  on  the  part  of  the 
plaintiff  in  this  action,  at  the  secondary's  office,  and  by  mistake,  it  appears 
that  no  entry  of  it  was  made  in  a  particular  book,  called  the  "  index  book/' 
which  was  kept  at  the  secondary's  office,  for  the  convenience  of  seeing  what 
persons  were  in  custody  at  any  particular  time.  On  the  8th  of  January^ 
the  defendant  was  discharged  in  the  action  at  the  suit  of  Holcroft,  and  on 
his  discharge,  he  was  let  out  of  prison  by  the  gaoler,  .and  that  was  occasioned 
by  the  mistake  in  not  making  the  entry  in  the  index  book.  On  the  9th,  the 
mistake  was  discovered.  On  the  Ilth  the  defendant  was  re- taken  on  a  warrant 
by  the  sheriff,  and  at  that  time  he  was  under  protection  under  9ifiai  in  bank- 
ruptcy, being  in  course  of  examination  before  a  commissioner.  Several 
points  were  discussed  on  this  rule,  which  I  think  are  not  material  to  the  deci- 
sion of  the  case.  One  question  was,  as  to  whether  there  had  been  any  fresh 
pursuit,  and  a  re-caption  on  that  fresh  pursuit.  What  may  be  a  fresh  pursuit 
m  the  abstract,  it  might  be  difficult  to  define,  but  I  think  that  question  is  not 
material.  Another  question  was,  as  to  the  nature  of  the  defendant's  proteo- 
tion ;  that  again  I  think  is  not  material,  and  that  it  does  not  affect  the  principal 
questKHi.  The  principal  question  is,  as  to  the  escape ;  of  an  actual  escape 
there  can  be  no  doubt,  but  the  question  is,  what  sort  of  an  escape  it  was ; 
that  is,  whether  it  was  a  voluntary  or  a  negligent  escape.  I  find  in  Impey*8 
Ptaelice  of  the  Office  of  Sheriffs  (k),  a  negligent  escape  thus  described  ; 
**  negligent  escape,  is  when  one  is  arrested,  and  afterwards  escapes,  against  the 
will  of  him  that  arrested  him,  or  had  him  in  custody.'*  That  is  a  fair  and 
reasonable  definition,  but  that  excludes  the  idea  of  the  present  being  a  n^li- 
gent  escape.  It  cannot  be  said,  that  this  defendant  escaped  against  the  will 
of  the  person  who  had  him  in  custody,  for  the  gaoler  turned  him  out,  or  at 
least  he  was  let  out  with  his  consent.  This  point  was  under  consideration  in 
the  case  of  Wilkinfon  v.  Salier  (/),  where  the  very  same  question  arose.  The 
escape  in  that  case  was  caused  by  the  appointment  of  the  prisoner  to  be  a  turn- 
key of  th^  prison,  whereby  he  had  the  care  to  let  persons  in  and  out  of  the 
prison,  and  also  occasionally  went  out  of  the  prison  himself  on  errands ;  he  was 
accordingly  out  of  the  prison  on  one  occasion,  as  such  turnkey,  which  was  the 
escape  in  question.  Lord  Hardwiek  stated,  that  the  only  question  was,  whe- 
ther it  was  a  voluntary  or  a  negligent  escape;  and  he  held  clearly,  that  it  was 
a  voluntary  escape.  It  could  not  be  said  there,  that  the  gaoler  wished  the 
prisoner  to  go  out  of  the  prison,  but  he  had  done  an  inadvertent  act  by 
making  the  prisoner  a  turnkey,  and  though  he  did  not  think  at  the  time  of  the 
appointment  that  there  would  be  an  escape  at  all,  yet  Lord  Hardwiek  held 
the  escape  to  be  voluntary.    So  it  is  said,  that  if  a  gaoler  entrusts  a  prisoner 

(*)  p.  167,  6th  ed.  1831.  (/)  Ca.  Temp.  Hard.  310. 
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JiaU  Court.  with  the  keys,  although  he  does  not  at  the  time  think  that  be  will  let 
FiLEwooD  ^iniself  out,  yet  if  he  does  so,  that  it  is  a  voluntary  escape.  If  that  be 
60,  and  I  must  take  it  that  it  is  so,  what  is  the  result?  Formerly 
there  was  a  distinction  made  between  the  right  of  the  plaintiff  tuid  of  the 
sheriff,  to  re-take  a  prisoner  after  an  escape,  and  I  think  that  the  better 
opinion,  though  there  was  some  doubt  on  the  point,  was,  that  even  after  a 
voluntary  escape,  the  plaintiff  might  re-take  the  prisoner.  But  whether  that 
was  the  better  opinion,  is  now  set  at  rest  by  the  Statute  8  &  9  IF.  3,  c.  27, 
which  provides,  that  whatever  is  the  nature  of  the  escape,  the  right  is 
reserved  to  the  plaintiff  to  re-take  a  prisoner.  The  question  however,  as  to 
a  sheriff,  is  different ;  in  the  case  of  AUanton  v.  Butler,  which  was  referred  to 
in  argument,  the  distinction  was  directly  taken  between  a  voluntary  and  a 
negligent  escape,  and  it  was  there  said  by  the  Court,  that  if  a  prisoner 
escaped  by  negligence,  the  sheriff  might  re-take  him,  but  if  he  escaped  ''  de 
dan  gree  le  vicovnt,'^  that  he  might  not.  As  early  therefore  as  that  case, 
the  distinction  was  taken  as  to  the  effect  of  a  voluntary  escape  by  the  sheriff 
or  a  gaoler,  and  in  the  case  of  Wilkinson  v.  Salter,  Lord  Hardunck,  in  stating 
the  question,  added,  "  Jf  it  is  negligent  escape,  the  sheriff  may  justify  by  re- 
caption, but  if  it  be  a  voluntary  escape,  he  may  not  justify.''  The  precise 
distinction  therefore  was  foUow^ed  up  in  that  case.  In  Featheretonehaugh  v. 
Atkinson  (ni)  also,  (a  case  which  has  subsequently  received  the  approval  of 
Lord  Kenyon),  the  question  came  into  consideration,  and  the  same  distinc- 
tion precisely  was  taken,  that  if  an  escape  is  voluntary,  the  sheriff  or  a  gaoler 
may  not  re-take  a  prisoner.  In  Ravenscrojt  v.  Eyles,  the  same  doctrine  pre^ 
cisely  was  laid  down  clearly,  and  without  hesitation,  by  Wilmot,  C.  J., ''  Where- 
ever  a  gaoler  permits  a  voluntary  escape,  from  that  moment  he  commits  a 
tort,  and  the  plaintiff  has  a  right  of  action  to  recover  such  damages  as  a  jury 
shall  please  to  give  for  the  same.  The  prisoner,  when  voluntarily  suflered  by 
the  gaoler  to  escape,  is  instantly  at  large;  the  gaoler  cannot  afterwards  re* 
take  and  detain  him  for  the  same  matter."  Again,  at  the  conclusion  of  the 
judgment  he  expressed  himself  to  the  same  eflect,  '*  If  an  escape  be  volun- 
tary in  the  gaoler,  nothing  afterwards  will  purge  it.'"  So  again  in  Atkinson 
v.  Jameson,  Lord  Kenyon,  referring  to  the  case  of  Featherstonehavgh  v. 
Atkinson,  which  decision  is  therefore  confirmed,  mentioned  with  approbation 
the  distinction  between  a  voluntary  and  negligent  escape,  and  gave  a  judg- 
ment on  the  point  similar  to  that  of  Wilmot,  C.  J.,  in  Ravenscrojt  v.  Ey/es, 
The  consequence  of  those  decisions  is,  that  my  opinion  is,  that  as  in  this  case 
the  escape  was  voluntary,  the  sheriff  had  no  right  to  re-take  the  defendant ; 
it  was  therefore  a  void  re-taking,  a  mere  null  and  void  act,  and  the  defendant 
is  wrongfully  in  custody.  An  objection  was  taken,  that  in  a  case  of  irr^:u- 
larity,  a  party  ought  to  he  more  prompt  in  applying  to  the  Court,  and  that 
the  delay  there  has  been  in  this  case,  ought  to  operate  against  the  defendant, 
and  prevent  his  discharge  out  of  custody.  That  however,  cannot  so  operate, 
where  the  defendant  was  not  for  one  moment  in  lawful  custody.  The  re- 
taking him  was  a  mere  nullity,  and  as  it  was  a  nullity,  the  length  of  time 
that  elapsed  after  the  re-taking  and  before  he  applied  to  the  Court,  is  no 
bar  to  his  being  now  discharged.  He  is  therefore  entitled  now  to  be  heard, 
and  I  am  bound  to  give  him  iclief  if  it  is  available  in  point  of  law,  which  I 

(wi)   I>;iri:f&'  notes,  3/3. 
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thiDk  it  is.  The  question  whether  an  act  of  this  kind  is  void,  and  not  merely 
irre^lar,  was  under  the  consideration  of  the  Court,  in  Smieh  v.  Sandys,  and 
rIso  in  Mortimer  v.  Piggot,  and  the  Court  came  to  the  same  conclusion,  that 
lime  will  not  operate  to  prevent  the  discharge  of  a  party,  where  he  is  in 
custody  uf.der  proceedings  which  are  wholly  void.  The  part  of  the  rule 
therefore,  for  discharging  the  defendant,  must  be  made  absolute.  As  to  the 
part  requiring  the  sheriff  to  pay  the  costs  of,  and  occasioned  by  the  arrest, 
and  by  this  application,-  if  the  defendant  will  undertake  to  bring  no  action  for 
the  imprisonment,  that  part  may  also  be  absolute,  if  he  will  not  so  undertake, 
that  part  must  be  discharged. 

Rule  absolute,  the  defendant  having  elected 
to  undertake  to  bring  no  action. 


BaaOmrt, 

Fl  LB  WOOD 
V. 

Ci.iMBirra. 


White  v.  Cambron. 


^HE  defendant  being  in  custody  on  mesne  proeea,  at  the  suit  of  the  plain- 
tifi^  gave  a  cognovit,  which  was  attested  in  this  form  : — "  Witness,  B.  H., 
attorney  for  defendant,  in  custody,  at  his  request.'^  It  appeared,  that  the 
plaintiff^s  attorney,  knowing  that  it  was  necessary  that  there  should  be  an 
attorney  present  on  behalf  of  the  defendant  when  he  signed  the  cognovit, 
as  required  by  the  rule  of  Court,  H,  T  2  W.  4, 1.  72  (a),  took  another 
attorney  with  him,  who  was  previously  unknown  to  the  defendant.  He  was 
proposed  to  the  defendant  to  act  as  his  attorney,  which  was  consented  to, 
and  he  accordingly  witnessed  the  cognovit.  This  cognovit  was  signed  on 
the  19tfa  of  Mag,  1836,  and  on  the  29th  of  May,  1837,  the  defendant  was 
taken  in  execution  for  the  amount  confessed.  A  rule  having  been  obtained, 
to  shew  cause  why  the  defendant  should  not  be  discharged  for  irregularity : 

Iheobaid  shewed  cause. — A  preliminary  objection  to  this  rule  is,  that  the 
hpm  of  time  is  a  bar  to  the  defendant's  application. — [  Williams,  J. — Is  it  not 
clear,  that  unless  there  was  an  attorney  present  on  the  part  of  the  defendant, 
as  required  by  the  rule,  that  the  cognovit  is  a  mere  nullity  ?  The  rule  says 
that  the  cognovit  shall  not  be  of  any  force,  unless,  &c.] — Then  on  the  merits, 
it  appears  that  there  has  been  a  sufficient  compliance  with  rule  of  H.  T.  2 
W.  4. — IWilliams,  J. — The  case  of  Fisher  v.  Nicholas  (b),  was  very  similar 
to  the  present,  and  there  it  was  held,  that  there  had  not  been  a  sufficient  com- 
ptiaoce  with  the  rule.] — In  that  case,  it  appears  that  the  defendant  did  not 
consent  that  the  attorney  who  was  introduced  should  act  for  him,  which  was 
undoubtedly  consented  to  here.  The  attorney  also,  in  that  case,  said  that  he 
did  not  consider  himself  as  the  defendant's  attorney. 


A  defendant 
in  custody  on 
metne  process, 
consented  that 
an  attorney 
who  was  in- 
troduced to 
him  by  the 
plaintiff's  at- 
torney, should 
act  as  his 
attorney,  and 
■he  accordingly 
witnessed  a 
coffnorit  as  the 
defendant's 
attorney : — 
Held,  not  a 
sufficient  com- 
pliance with 
the  rule  of 
H.  T.  2  W.  4, 
I.  72. 

2.  The  de- 
fendant, if 
taken  in  execu- 
tion on  such  a 
coffnorit,  is  ^n> 
titled  to  be  dis- 
charged out  of 
custody  after 
any  lapse  of 


G,  Price,  contra,  was  not  called  on  by  the  Court. 

Williams,  J. — The  principle  of  tlic  case  of  Fisher  v.  Nicholas,  as  well  as 


(a)  1  Dowl.  P.  C.  192 


(b)  2  DowL  P.  C.  251 ;  2Cr.  &  Mces. 
215. 


170 


TERM  REPORTS  in  the  QUEEN'S  BENCH 


BnlCbiirf. 


Whits 

V. 
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the  spirit  of  tbe  rule  of  Ckmrt,  shew  that  there  has  not  been  a  substantial, 
although  there  has  been  a  formal  compliance  with  that  rule.  There  is  no 
doubt  but  that  the  intention  of  that  rule  was,  to  throw  as  full  and  ample  a 
protection  as  possible,  over  a  party  who  is  in  custody,  Mhen  he  signs  a 
cognovit.  The  language  of  the  rule  is  definite,  that  ''unless  there  be 
present  some  attorney,  on  behalf  of  such  person  in  custody,  expressly 
named  by  him,  and  attending  at  his  request,^'  the  cognovit  shall  not  be  of 
any  force.  The  facts  of  this  case  undoubtedly,  are  not  exactly  the  sauie 
as  those  in  the  case  of  Either  v.  Nicholas^  and  indeed  it  cannot  be 
expected  that  cases  should  occur  exactly  the  same  Midem  liUris  ;  but  the 
substantial  principle  of  that  case  is,  that  if  the  nominee  of  another  party  is 
adopted  by  the  party  in  custody,  as  his  attorney,  yet  it  is  not  a  compliance 
with  the  rule  of  Court,  requiring  that  he  shall  be  expressly  named  by  him, 
and  attend  at  his  request.  Again,  in  another  case  of  Walker  v.  Gardner  (c), 
I  observe  that  Taunton,  J.,  quotes  with  approbation  an  observation  of  Lord 
Kenyan,  who  said,  *'  There  is  great  weight  in  the  observation  made  by  the 
counsel  in  support  of  the  rule,  that  the  defendant,  under  the  pressure  of  an 
arrest,  ought  to  be  considered  incapable  of  waiving  the  benefit  of  this  rule, 
and  that  at  all  events  and  in  all  cases,  he  should  be  protected  by  the  advice 
of  an  attorney,  expressly  attending  for  him/'  Lord  Denman,  also  says,  **  The 
rule  of  Court  was  certainly  violated  in  this  case  by  Smallridge,  in  taking  an 
attorney  to  attest  this  instrument,  who  was  not  named  or  sent  for  by  the 
party  in  custody."  I  think,  therefore,  that  consistently  with  the  terms  of  the 
rule  of  Court,  and  the  interpretation  put  on  it  by  those  cases,  there  has  not 
been  in  the  present  case  a  substantial  compliance  with  it,  and  this  rule 
nmst  therefore  be  made  absolute,  and  with  costs. 

Rule  absolute  with  costa. 


(c)  4  B.  &  Adol.  371. 


In  a  town- 
cause,  if  issue 
is  joined  in 
a  Tenn,  and  no 
notice  of  trial 
is  given,  a  rule 
for  judgment 
as  in  case  of  a 
nonsuit  may 
be  moved  for 
in  the  Term 
next  but  one 
after. 


PlERSON  v.  ChESSUN. 

ISSUE  was  joined  in  this  cause  on  the  6th  of  November^  which  was  in 
Miehaelmae  Term^  and  no  notice  of  trial  was  given.     It  was  a  London 
cause,  and  this  Term  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  was 
obtained. 

Mansel,  shewed  cause. — It  has  been  expressly  decided  in  the  cases  of  Fox 
V.  M*Cullock{a),  and  Gotigh  v.  White  (b),  that  this  rule  cannot  be  moved 
for  in  a  town-cause  until  two  full  Terms  has  elapsed  after  issue  has  been 
joined. 

Wallinger,  contrd. — In  those  cases,  issue  was  joined  in  vacation,  and  it  was 
held,  that  that  issue  could  not  be  considered  as  an  issue  of  the  previous  Term ; 
and  it  was  therefore  necessary,  that  two  full  Terms  should  elapse  before  the 


(a)  1  Will.  Wol. 
Dowl.  P.  C,  526. 


&  Dav.  183;   5 


(A)  1  Mur.  &  Hurl.  157;  2  Mcca.  & 
WeU.  363. 
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rule  for  judgment  as  in  case  of  a  nonsuit,  could  be  moved  for.    In  this  case,     Baa  Comt. 
issue  was  joined  in  Miehaehieu  Term,  and,  consequently,  this  rule  was  not 
moved  (br  too  early.     The  case  of  Evom  v.  Barnard  (c)  was  a  country-cause, 
which  has  been  decided  since  Gough  ▼.  IVhite,  and  there  it  was  held,  that 
this  rule  might  be  moved  for  in  the  third  Term. 

Williams,  J. — It  seems  to  me,  that  this  rule  is  quite  regular.  In  the 
OSes  of  Gough  v.  White,  in  the  Exchequer,  and  of  Fox  v.  AfCuIiock,  in 
this  Court,  in  which  I  gave  judgment  for  my  brother  Patteeon,  issue  was 
joined  in  the  vacation.  In  the  latter  of  those  cases,  it  was  in  the  vacation 
after  Trinity  Term,  and  as  the  issue  was  not  to  be  considered  as  an  issue  of 
the  preceding  Term,  Miehaelmtu  Term  was  the  only  intervening  Term  before 
the  rale  for  judgment  as  in  case  of  a  nonsuit  was  moved  for ;  and  it  was  held 
to  be  too  early  to  move  for  it  in  the  HUary  Term  following.  But  in  this  case, 
the  issue  was  not  joined  in  the  vacation  after  Michaelmae  Term,  but  in  that 
Term.  The  application  therefore  for  the  rule  in  this  Term  is  regular  (d). 
The  rule  was  then  discharged,  on  a  peremptory  undertaking  being  given. 

(c)  I  Horn  &  Hurl.  4;  3  Mees.  &         (d)  Seethe  next  case. 
Wds.27a 


Apperley  V.  Morse. 

ISSUE  was  joined  in  this  cause  in  Michaelmae  Term  last,  and  no  notice  of  in  •  eonntrj- 
trial  had  been  given.    It  was  in  fact  a  country-cause,  but  did  not  appear  j^j^q^^^ 
to  be  so  on  the  affidavits ;  a  rule  niei  for  judgment  as  in  case  of  a  nonsuit  mdiadma$ 

having  been  obtained  in  this  Term  :  n^^  of  trUl 

M  g'lTen,  ju4g- 
mcut  M  in 

Gale  shewed  cause. — ^As  it  does  not  appear  on  the  defendant's  affidavit  caieof  anon- 
that  this  is  a  country-cause,  Heale  v.  Curtis (a^  shews,  that  it  must  be  pre-  ^^^^Jortn 
sumed  to  be  a  town-cause.    Now  the  rule  is,  that  a  plaintiff  is  bound  to  take  one  Eatter  Term, 
»tep  in  every  Term.     The  issue  having  been  joined  in  Michaelmae  Term,  he 
therefore  had  HUary  Term  in  which  to  enter  the  issue,  and  this  Term  in  which  to 
give  notice  of  trial,  and  this  rule  therefore,  could  not  be  moved  for  until  next 
Term.     Gough  v.  White  (b)  is  an  express  decision  that  this  rule  was  moved 
lor  too  early.     That  was  a  town-cause,  issue  was  joined  in  Trinity  vacation, 
and  the  rule  was  moved  fur  in  Hilary  Term  ;  and  it  was  held  that  it  was  moved 
for  too  early,  as  two  actual  Terms  ought  io  have  elapsed  afVer  issue  was 
joined.     The  later  cases  have  been  cases  of  country-causes,  but  none  of  them 
hare  afiected  that  decision.     Smith  v.  Miller  (e),  which  was  a  country-cause, 
has  been  oTermled  by  Evans  v.  Barnard  (d).-^  WiUiame,  J. — ^If  that  argu- 
ntat  is  right,  it  would  seem  that  I  have  incorrectly  decided  another  case  («).] 

(a)  2  Mecs.  &  Wels.  76;  5  Dowl.  (e)  6  Dowl.  P.  C.  154. 

P.  C.  294.  (d)l  Horn  k  HorL  4:  3  Mees.  & 

(h)  Mar.  k  Huri.  157;  2  Mees.  b  Wels.  27& 

Wels.  363.  (e)  The  previous  case. 
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B^OCnrrf.  Gray^  cmtrd. — ^The  decisions  on  this  point  have  been  somewhat  contradic- 

tory, but  the  principle  on  which  they  rest  is,  that  a  plaintiff  is  not  entitled  to 
suffer  a  whole  Term  to  elapse  without  taking  a  step  in  the  cause.  It  is  said, 
that  that  has  not  been  done  in  this  case;  but  it  is  a  mistake  to  say,  that 
entering  the  issue  is  a  step  in  the  cause.  Formerly,  when  it  was  necessary  to 
give  a  rule  to  enter  the  issue,  it  might  be  given  the  same  Term  in  which  the 
issue  was  joined  (/).  The  fallacy  on  which  several  of  the  decisions  have  been 
made,  is  the  consideration  that  entering  the  issue  is  a  step  in  the  cause.  In 
Evans  v.  Barnard  it  was  expressly  held,  that  where  issue  is  joined  in  a  non- 
issuable Term,  the  defendant  may  move  for  judgment  as  in  case  of  a  non- 
suit in  the  Term  next  after  the  following  assizes.  That  is  the  present  case. 
kobinton  v.  Taylor  {g)  is  also  in  point.  There  issue  was  joined  in  the  vaca- 
tion after  Easier  Term,  and  a  rule  for  judgment  as  in  case  of  a  nonsuit  moved 
for  m  MiehaeimaM  Term,  was  held  not  to  I*  too  early.  It  is  true,  that  both 
those  were  country-causes,  but  the  present  is  also  a  country-cause,  as  appears 
by  the  record,  which  is  in  Court. 

Cur,  adv.  vult. 

Williams,  J.,  on  the  last  day  of  Term  (May  IOth),gave  judgment^The 
single  question  in  this  case  was,  whether  a  rule  for  judgment  as  in  case  of  a 
noDsuit,  moved  for  this  Term  in  a  country-cause,  was  premature,  the  issue 
having  been  joined  in  Michaelmas  Term,  The  doubt  was,  whether  there 
ought  not  to  be  two  etitire  Terms  between  the  Term  in  which  issue  was 
joined,  and  the  Term  in  which  the  rule  was  moved  for.  Supposing  the  rule 
to  be  so,  it  was  said  that  this  motion  was  premature,  as  Hilary  Term  would 
make  one  of  those  two  Terms,  and  the  present  Term  the  other,  and  that  in 
consequence,  this  motion  could  not  be  made  earlier  than  next  Term.  The 
doubt  has  arisen  on  two  cases  in  the  Court  of  Exchequer,  to  which  re- 
ference was  made  in  argument,  the  latter  of  which,  Evans  v.  Barnard,  pur- 
ports to  reconsider  the  case  of  Smith  v.  Miller.  Those  cases  certainly  do 
seem  to  have  the  aspect,  that  there  must  be  two  entire  Terms  intervening. 
However,  there  is  some  variation  as  to  the  supposed  rule  when  applied  to  two 
assizes  passing  over ;  but  in  Evans  v.  Barnard,  that  was  certainly  restricted 
to  the  case  when  issue  was  joined  in  an  issuable  Term.  On  the  other  hand,  the 
case  of  Robinson  v.  Taylor  was  referred  to,  which  was  an  application  in  this 
Court  before  my  brother  Littledale.  In  that  case,  which  was  a  country- 
cause,  the  issue  was  joined  in  Easier  vacation,  and  the  rule  was  moved  for  in 
Michaeltnas  Term,  and,  consequently,  there  was  only  one  entire  Terra  in- 
tervening, and  my  brother  Liltledale  was  of  opinion,  that  the  motion  was  not 
premature.  Of  course,  nothing  can  well  be  more  immaterial  as  to  what  the 
rule  is,  but  it  is  very  material  that  it  should  be  settled  somehow,  for  the  ease 
and  comfort  of  parties  making  these  applications  to  the  Court.  I  have  made 
enquiry  of  the  other  judges  of  the  Court,  and  I  have  had  much  assistance  as 
to  the  practice  from  the  masters,  both  of  this  Court  and  of  the  Court  of  Ex- 
chequer :  and  I  have  also  spoken  to  one  or  two  of  the  barons  of  that  Court, 
The  result  is,  that  I  must  decide  that  in  a  country -cause,  when  issue  is 
joined  in  Michaelmas  Term,  the  motion  for  judgment  as  in  case  of  a  nonsuit, 

(/)  But  sec  Tidd,  Prac.  p.  764,  5.  {s)  2  Bar.  &  Wol.  304 ;  5  Dowl.  P. 

9th  edit.  C.  518. 
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may  be  made  in  Easter  Term  following;  but  I  shall  not  express  any  opinion     BaOjDowt. 
beyond  this  decision  (A). 

The  rule  was  then  made  absolute. 


(A)  Harruon  ▼•  ffUlUams  was  a  case 
argued  the  day  this  judgment  was  given. 
It  was  a  country-cause,  the  issue  was 
JMoed  in  Michaelmas  vacation,  and 
DO  notice  of  trial   was  given.     fVUr 


liamSf  J.,  deferred  giving  his  judgment, 
and  the  next  Term  decided  that  the 
motion  was  premature.  See  the  case, 
post. 


Ex  parte  Collins 


fWA  YES,  on  the  26th  of  April,  moved  to  amend  the  notices  given  by 
Collins  for  his  admission  this  Term  as  an  attorney  (a).  In  the  notice 
given  it  had  been  stated,  through  the  mistake  of  the  town  agent,  that 
CoOms  has  served  his  time  with  Helm,  at  Worcester,  when  in  fact  he  had 
been  first  articled  to  Saunders,  on  whose  death,  he  had  been  assigned  over 
to  Saunders^s  partner,  Helm.  It  was  submitted,  that  the  notice  might  be 
amended  according  to  the  facts,  as  the  object  of  giving  the  notice  was 
answered 

Williams,  J. — I  think  that  that  object  has  been  answered,  and  thai  as  no 
one  can  be  misled  by  the  notice  given,  the  order  may  be  made. 

Ordered  accordmgiy. 


Where  a  notice 
or  admission 
of  a  person  as 
an  attorney, 
by  mistake 
mentions 
only  one  of 
tiro  attorn  ies 
to  whom  the 
person  had 
served  his 
time,  the  Court 
will  allow  it 
to  be  amended. 


(«)  Reg.  Gen.  T.  T.  31  O.  3,  4  T.  R.  379,  &  H.  T.  6  IF,  4  «  5.  I  Har  & 

Wol.  639. 


Ex  parte  Jesse, 


TWOGGINS,  on  the  26th  of  April,  moved  for  an  order  on  the  master  to 
receive  nunc  pro  tunc,  the  affidavit  required  by  the  6th  rule  of  H  T. 
6  ffl  4  (a),  previous  to  the  re-admission  of  an  attorney.  The  affidavit  of  the 
applicant,  on  which  he  moved,  stated,  that  the  applicant  was  not  aware  of  the 
rule  requiring  this  affidavit  to  be  left. 

Williabis,  J. — The  rule  in  question  is  now  of  considerable  standing,  and 
I  think  it  was  determined  a  year  back,  that  no  further  indulgence  should  be 
granted  to  parties,  on  the  ground  of  their  being  unacquainted  with  the  rule  (6). 
in  this  case,  the  applicant  can  give  fresh  notices  for  next  Term,  which  will 
■oi  be  any  long  delay. 

Order  refused. 


HM,  that  no 
further  indul- 
gence could 
be  granted, 
on  the  re-ad- 
mission of 
attornies  on 
the  ground  of 
isnorance  of 
tne  6  th  rule  of 
H.  T.  6  IT,  4. 


(a)  I  Har.  &  Wol  639 

(6)  See  the  cases  of  Es  parte  Crewte, 


1  Will.  Wol.  &:Dav.  346:  Em  parte 

Busk,  Id.  :m. 
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Ex  parte  Prossbr. 


Where  a  per- 
•on  WM  refused 
hit  certificate 
for  admiaaion 
M  an  attorney 
by  the  exami- 
neis,  the  Court 
alloired  htm, 
under  particu* 
]ar  circum- 
•taoce«,  to  be 
examined 
again  the  fol- 
iowing  Term, 
without  ^ring 
freah  noticea. 


J^^  CLARKSON,  on  the  5tli  of  May,  applied  to  thd  Court  for  leare  to 
have  a  person  examined  for  admission  as  an  attorney  next  Term.  He 
had  given  all  the  necessary  notices  for  admission  this  Term,  and  had  been  ex- 
amined, bat  had  been  refused  his  certificate  hy  the  examiners,  on  accooDt  of 
not  being  able  to  answer  sotne  questions  as  to  equity  practice  (a).  The  per- 
son to  whom  he  had  served  under  his  articles  was  lately  dead,  and  he  was 
anxious  to  take  his  business.  It  was  submitted,  that  under  these  drcum- 
stances,  the  Court  would  allow  him  to  be  examined  again  next  Term,  lor  if  he 
were  obliged  again  to  give  fresh  notices,  he  could  not  be  admitted  until  next 
Michaeimtu  Term, 


Williams,  J.,  granted  the  application. 


Order  made. 


(a)  See  the  rules  H.  T.  6  ^.  4,  1  Har.  &  Wol.  637. 


Ex  parte  Darbbll. 


If  an  attorney 
beoomeain- 
aane,  the  Court 
will  diacharge 
hia  articled 
clerk  from  hia 
articlea,  and 
allow  freah 
onea  to  be  en- 
rolled. 


¥  JERVtS  applied  on  behalf  of  a  person  who  was  articled  to  an  attorney, 
that  he  should  be  discharged  of  his  original  articles,  and  that  subsequeat 
articles  he  had  entered  into  should  be  declared  valid,  and  be  enrolled  accord- 
ingly. The  person  to  whom  he  had  first  been  articled,  and  to  whom  he  had 
served  part  of  his  time,  had  become  insane,  and  the  articles  could  not  there- 
fore be  assigned.  He  had  now  entered  into  fresh  articles  with  the  brother 
and  partner  of  his  first  master. 


Williams,  J.,  granted  the  application. 


Order  made. 


Ex  parte  Lyons. 


JMANSELi  on  the  25th  of  Aprils  moved  that  the  applicant  might  be  allowed 
to  give  ntme  pro  iunc,  the  answers  to  the  questions  required  by  the  ex- 
aminers of  persons  desirous  of  being  admitted  as  attomies,  according  to  the 
rule  of  Baiter  Term,  6  6r.  4  (a).  The  applicant  had  served  the  whole  time 
under  his  articles  to  his  father,  who  was  expected  to  return  to  London  on  the 


An  articled 
c«erk,  who  haa 
been  prerent- 
ed,  by  the  un- 
expected delay 
of  the  attorney 
whom  he  haa 
•erred  in  re- 
turning to  Lon^ 

Am,  from  obtaining  the  aoswen  required  previous  to  admiaiion  as  an  attorney,  maybe  allowed 
to  give  them  iiiiiie  pro  Imc. 


(a)  2  Har.  &  Wol.  1. 
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18lh  of  April.    Theaecretary  to  the  Incorporated  Law  Society,  fixe<l  Saturday,      Bail  Cowt, 
the  21st,  as  the  last  day  on  which  the  answers  might  be  delivered.     The  ap-       g^  j„^^ 
piicant's  father,  cmitrary  to  expectation,  did  not  return  to  London  until  the        Lyons. 
22(1,  and  the  applicant  was  thereby  prevented  from  obtaining  from  his  father 
in  sufficient  time,  the  answers  to  the  questions.     The  answers  were  obtained 
immediately  on  the  father's  return,  and  were  tendered  to  the  secretary  of  the 
Incorporated  Law  Society,  who  refused  to  accept  them  without  the  order  of 
the  C>>urt.     The  examination  was  to  take  place  on  the  1st  of  ilfay.     It  was 
submitted,  that  there  might  be  some  doubt  as  to  whether  the  21  st  of  Aprii, 
was  properly  appointed  as  the  last  day  for  receiving  the  answers,  as  it  might 
he  a  question  what  was  properly  to  be  ooosidered  as  the  first  nine  days  of 
the  Term,  the  15th  being  EmUt  Sunday  (6) ;  and  that  at  any  rate,  it  was 
a  case  which  deserved  the  indulgence  of  the  Court,  as  it  was  by  the  unex- 
pected delay  of  the  return  of  the  applicant's  father,  that  he  had  been  pre- 
vented giving  the  answers  in  time. 

Williams,  J.,  granted  the  i^pplication  (e). 

Order  made. 

(b)  See  the  Statutes  11  G.  4,  &  1  ^.         (e)  See  Em  parte  HoUand,  I  Will. 
4,  c.  11,  i.  6;  1  ^.  4,  c.  3,  8.  3;  Reg.      Wol.  &  Dav.  3^:  5  Dowl.  P.  C  681. 
Gen.  E.  T.  2    ^.  4;   1  Dowl.  P.  C. 
43Q;  and  the  two  next  cases. 


Ex  parte  Baylby. 

J^  H.  WATSON,  on  Wednesday,  April  the  18th,  applied  for  leave  to  Where  tli« 

•     have  the  name  of  Mr.  BayUy  inserted  in  the  list  of  attomies,  for  ad-  mJl^liL 

mission  in  Trinity  Term.     The  notice,  required  by  the  fiflh  rule  of  ff.  T  S  fell  on  Batter 

W.  4  (a)  to  be  left  at  the  master's  office  three  days  before  this  Term,  had  ^SlS'imU. 

been  led  in  time,  considering  the  18th  as  the  first  day  of  the  Term,  but  not  in  >i<"'  <*^*<>  *^- 

sufficient  time,  if  Sunday  the  15th  were  to  be  considered  as  the  first  day  (*).  a™  wri^i* 

As  the  applicant   had  been  misled  by  the  uncertainty  of  what  was  the  2?^^!** 

Dominal  first  day  of  Term,  though  the  1 8th  was  the  actual  first  day,  it  was  sub-  the  follo^ng 

mitted  that  the  application  ought  to  be  granted.  ^fUn^Sl 

to  be  agood 

WiLLUMS,  J.,  granted  the  application.  S2  Mh  rotfof 

Order  made.  H.T.6ir.4. 

(a)  1  Har.  &  Wol.  639.  (6)  See  the  next  case. 


Doe,  dem.  Frodsham  v.  Roe. 

JUTLAND,  on  the  last  day  but  one  of  the  Term,  moved  for  judgment  iftheisthof 

against  the  casual  ejector.     Service  had  been  eflected  on  the  dauehter  -^l"^/*""  «> 

^  one  of  the  days 

'^'j^^^l^y  ^«^ore  and  the  Wednesday  after  Easter  day,  it  ia  stiU  to  be  reckoned  M  the  fint  day 
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Bail  Court, 


of  the  tenant  in  possession,  on  the  14th  of  Apn7,  and  the  tenant  afterwards 
acknowledged  that  he  received  the  declaration  three  days  after  it  was  served 
on  his  daughter.  It  became  therefore  necessary,  in  order  to  see  whedier  this 
was  a  receipt  of  the  declaration  before  the  Term,  to  ascertain  what  was  the 
first  day  of  the  Term;  for  if  the  18th  of  April,  on  which  day  the  Courts 
first  met,  was  to  be  considered  as  the  first  day,  there  had  been  a  receipt  of 
the  declaration  before  the  Term,  but  if  the  15th  was  so  to  be  considered, 
there  had  not.  By  the  Statute  1 1  G.  4,  &  1  fF.  4,  c.  70,  s.  6,  it  was  enacted, 
that  Easter  Thrm  should  commence  on  the  i5th  of  Aprils  "  provided 
that  if  the  whole  or  any  number  of  the  days  intervening  between  the  Thurg- 
day  before  and  the  Wednesday  next  after  Easier  day,  shall  fall  within  Easter 
Term,  there  shall  be  no  sittings  in  Bank  on  any  of  such  intervening  days.^ 
The  Statute  1  W.  4.  c.  3,  s.  3,  explained  that  enactment,  and  declared  that  such 
days  "  shall  be  deemed  and  taken  to  be  a  part  of  such  Term,  although  there 
shall  be  no  sittings  in  Bank."  The  rule  of  Court  o(RT2W,4  (a),  ordered, 
"  that  the  days  between  the  T%ureday  next  before,  and  the  Wednesday  next 
after  Easter  day,  shall  not  be  reckoned  or  included  in  any  rules  or  notices, 
or  other  proceedings,  except  notices  of  trial,  and  notices  of  inquiry.*'  It  was 
submitted,  that  there  was  an  acknowledgment  of  a  sufficiently  early  receipt 
of  the  declaration,  to  entitle  the  lessor  of  the  plaintiff  to  this  rule. 


CoLBRiDOB,  J. — The  Statute  I  W,  4,  c.  3,  s.  3,  enacts,  that  these  days  are 
to  be  ''  deemed  and  taken  to  be  a  part ''  of  the  Term ;  it  is  quite  clear  therefore, 
that  they  form  part  of  the  Term,  and  the  Statute  1 1  G.  4,  &  1  ^.  4,  c.  70,  s.  6, 
says  expressly,  that  the  Term  is  to  commence  on  the  15th  of  April,  This 
very  point  has  already  been  decided  this  Tenn  in  the  Court  of  Exchequer, 
on  a  similar  motion.  As  it  must  be  shewn  that  the  tenant  had  the  decla- 
ration in  ejectment  before  the  Term  commenced,  this  motion  must  in  con- 
sequence be  refused  (b). 

Rule  refused. 


(a)  1  Dowl.  P.  C.  423. 


(6)  Sec  the  two  previous  cases. 


The  Queen  v.  Mattey. 


Rule  granted 
for  an  attach- 
ment for  non- 
payment of 
coflti  to  a  high- 
fihcritr,  whore 
the  demand 
was  made 
under  a  power 
of  attorney, 
giyen  bv  the 
under-tncriff 
after  the  high- 
•heriir  had 
gone  out  of 


d^ RAY moveA  for  an  attachment  for  non-payment  of  costs,  pursuant  to  a 
rule  of  Court,  and  the  roaster's  allocatur  thereon.  The  costs  were,  by 
the  rule,  payable  to  a  late  high-sheriff.  The  under-sheriff,  after  tlie  high- 
sheriff  went  out  of  office,  gave  a  power  of  attorney  in  the  name  of  the  high- 
sheriff,  to  make  the  demand.  It  was  submitted,  that  this  power  of  attorney 
was  sufficient,  though  given  after  the  high-sheriff  was  gone  out  of  office,  and 
that  the  under-sheriff  had  the  same  authority  to  give  the  power  of  attorney 
that  he  had  to  assign  over  bail-bonds. 


Williams,  J.,  granted  the  rule. 


Rule  granted* 
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Morris  v.  James.  ^£^5^- 

TD  [777' moved  for  a  rule  calling  on  the  defendant's  attorney,  to  shew  cause  Where  an 

why  he  should  not  give  security  for  the  debt  and  costs,  in  case  the  dl?iayef[enter- 

Dbintiff  obtained  a  verdict.     The  affidavit  on  which  he  moved,  staled,  that  the  m  »;  •??«>"- 
•^  _.  ,        ,.  1111         I        ^1  Ence  lor  tne 

attorney  had  requested  that  his  undertaking  should  be  taken  for  the  appear*  defendant 

aoceof  the  defendant,  instead  of  serving  him  personally  with  the  writ  of  sum-  5n"e"ruki*ng!'" 
1000$,  and  that  it  was  accordingly  taken.     It  also  stated  circumstances  shew-  wherrby  the 
mg  delay  on  the  part  of  the  attorney  in  entering  the  appearance,  whereby  fikiw\o"oi»e 
the  pfauntiff  was  prevented  trying  the  cause  at  the  last  Assizes,  and  was  ^^^vJJ^'J^®/  * 
moreover  likely  to  lose  the  fruits  of  a  verdict,  on  account  of  the  defendant's  attomry  can- 
insolvent  circumstances.   It  was  submitted  that  such  a  rule  ought,  under  these  Jn^J  fii'S'l^- 

circumstaDces  to  be  granted  '"7  ^^r  the 

^  debt  and  cotts. 

WiLLiAUS,  J. — I  am  not  aware  that  suchan  application  as  the  present  was  ever 
made  before.  I  think  that  the  plaintiff  must  be  led  to  his  remedy  for  a  breach 
of  the  undertaking,  which  must  be  an  applicati(m  to  the  Court  in  a  different 
form. 

Rule  refused 


In  re  Garland. 

^EflS  was  an  application  on  the  part  of  Chridley,  an  attorney,  to  compel  Where  an  at- 

another  attorney  of  the  Court,  Garland,  to  perform  an  undertaking  Cou^^  ^bo  i? 

given  under  the  following  circumstances.     Croxford  having  a  small  real  pro-  J^***.*  •J^J*'*" 

perty  which  he  was  desirous  of  selling,  entered  into  an  agreement  of  sale  with  Court  of  chan- 

Etgar.    Subsequently  to  the  agreement  being  made,  some  delay  occurred  SnlerTak^ng" 

with  respect  to  the  title,  and  a  bill  was  filed  in  the  Court  of  Chancery  on  the  I"  »  matter, 

15th  of /wte,  1836,  on  the  part  of  Croxford^  against  Elgar,  in  order  to  com  whlch^hpre  is 

pel  a  specific  performance  of^  the  agreement  of  sale.      In  that  suit,  Gridley  '  '"^^jl-,^^*"* 

was  the  solicitor  for  Croxford.  and  Garland  for  Elgar.    An  attachment  Court  win  not 

having  issued  against  Elgar  for  a  contempt,  in  not  putting  in  an  answer  to  Bummarily"to 

the  bill.  Garland  on  the  12th  of  October,  1836,  in  order  to  get  rid  of  the  at-  P*'^'"'!;jj^« 

tachment,  gave  the  undertaking  in  question,  to  pay  a  certain  sum  for  costs  of  ^''^   ' 
the  suit  in  chancery,  and  to  complete  the  purchase  of  the  property.     Subse- 
quently, Croxfiird  was  convicted  of  felony,  and  was  transported  for  fourteen 
vears.    In  Trinity  Term  last,  this  rule  n%9i  was  obtained. 

Palmer  shewed  cause  against  the  rule,  and  contended, — Fireti  that 
Gridley  could  not  be  heard,  as  he  appeared  in  Court  as  the  attorney  of  a 
convicted  felon ;  Secondly,  that  there  appeared  on  the  afl^avits  to  have  been 
a  waiver  of  the  undertaking ;  and  Thirdly,  that  the  proceedings  having  been 
in  chaoeery,  and  the  undertaking  having  been  given  in  respect  of  those  pro* 

VOL.  I  N 
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SaU  C^rt,      ceedings,  that  this  Court  would  not  interfere  to  enforce  the  undertaking,  but 

In  re  would  leave  the  party  to  his  remedy  in  the  Court  of  Chancery. 

Garland. 

Kelly,  conird. 

Cur.  adv.  vulL 

Williams,  J.,  afterwards  (3/ay  3d,)  gave  judgment. — This  was  an  applica- 
tion against  Garland^  an  attorney  of  this  Court,  on  a  rule,  to  shew  cause 
why  he  should  not  pay  to  Croxford  or  his  attorney,  certain  costs,  pursuant 
to  his  undertaking,  and  why  he  should  not  complete  a  purchase  according  to 
that  undertaking.  It  appeared  on  the  affidavits,  that  Croxford  was  possessed 
of  a  small  real  property,  which  he  wished  to  dispose  of,  and  that  Elgar^  who 
was  Garland's  client,  became  the  purchaser,  or  rather  attempted  to  become 
the  purchaser.  Some  delay  took  place  as  to  the  title  of  the  property,  and  a  bill 
was  filed  in  chancery,  by  Croxford,  against  Elgar,  fur  a  specific  performance 
of  the  agreement  of  sale.  For  some  cause,  Elgcr  did  not  put  in  an  answer 
to  the  bill,  and  so  he  was  in  contempt  of  Court,  and  an  attachment  issued  to 
compel  him  to  put  in  an  answer.  For  the  purpose  of  getting  rid  of  the  at- 
tachment. Garland  then  gave  the  undertaking  in  question,  to  pay  the  costs 
and  to  complete  the  purchase.  It  further  appeared  on  the  affidavits,  that  in 
that  state  of  things,  Croxford  was  convicted  of  felony,  and  was  transported 
for  fourteen  Tears.  Long  subsequent  to  that  time,  this  application  was  made, 
and  the  question  is,  whether  the  undertaking  can  be  enforced  as  against  Gar- 
land. Supposing  it  were  possible  to  draw  a  line  at  the  point  where  the 
undertaking  was  given,  and  that  the  subsequent  conviction  for  felony  would 
not  affect  the  right  of  the  attorney  of  the  convict  to  appear  in  Court  at  all, 
on  which  points  I  give  no  opinion,  I  am  clearly  of  opinion  that  this  rule 
cannot  be  made  absolute.  It  appears  on  the  affidavits,  and  on  the  under- 
taking itself,  that  Garland  is  a  solicitor  of  the  Court  of  Chancery,  as  well  as 
an  attorney  of  this  Court.  That  undertaking,  therefore,  whether  or  no  it  can 
be  avoided  by  what  has  subsequently  taken  place,  is  at  all  events,  an  under- 
taking given  in  a  matter  in  chancery,  and  one  over  which  the  Court  of 
Chancery  has  jurisdiction  ;  and  I  must  assume,  that  if  any  thing  has  been 
done  wrong,  the  Court  of  Chancery  would  enforce  it.  I  think  that  I  have  no 
business  to  meddle  in  the  matter,  and  that  if  there  is  any  remedy  at  all 
against  Garland  under  the  circumstances,  on  w^iich  point  I  give  no  opinion, 
that  it  is  in  the  Court  of  Chancery. 

Rule  discharged 


Doe,  dem.  Avery  v.  Roe. 

1.  The  Court      'TPHIS  was  a  rule  calling  on  an  attorney  of  this  Court,  to  shew  cause  why  he 

will  compel  should  not,  within  three  days,  make  an  affidavit  of  the  excution  of  the 

an  attorney  "^    * 

who  is  the  at- 

teBtiug  witness  to  a  lease,  to  make  an  affidavit  of  the  execution  of  it,  so  that  the  landlord  may 

Kpy\j  under  the  Stat.  I  Geo.  4,  c.  87,  b.  1,  for  the  tenant  to  find  recognizances  to  pay  the  costs  of 

an  ejectment,  even  though  the  attorney  is  the  attorney  for  the  tenant. 

2.  In  moTing  for  a  rule  under  that  Statute,  qiuere  whether  it  is  necessary  to  produce  theaffi- 
da?it  of  the  attesting  witness,  or  account  for  the  want  of  it  ? 
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counterpart  of  a  lease,  and  why  he  should  not  pay  the  costs  of  the  application.      Baa  Cmn, 
Tbe attorney  was  attesting  witness  to  the  execution  of  the  lease  by  the  tenant,      DoTdcnu 
and  the  affidavit  was  required  in  order  to  obtain  a  rule  calling  on  the  tenant         Aybkt 
to  enter  into  the  recognizances  for  costs  under  the  Statute  I  G,  4,  c.  87,  s.  1.  rqb. 

The  witness  was  now  become  the  attorney  for  the  tenant,  and  on  being  re- 
cuested  to  make  the  affidavit,  asked  the  delay  of  a  week,  at  the  end  of  which 
*iine  lie  was  again  requested  to  swear  an  affidavit  of  the  execution  which  was 
tendered  to  him.     He  however  refused  to  do  it. 

R.  F.  Richards,  shewed  cause. — This  is  an  attempt  to  extend  the  jurisdic- 
tioo  of  the  Court  fiirther  than  has  yet  been  done.  The  only  similar  cases  where 
the  Court  has  compelled  its  officers  to  make  affidavits,  are  where  proceedings 
woaki  liecome  totally  inoperative,  unless  those  affidavits  are  made;  as  in  cases 
of  the  execution  of  warrants  of  attorney,  and  of  submissions  to  arbitration. 
In  thb  case,  the  lessor  of  the  plaiutiff  only  wants  to  obtain  the  benefit  of  the 
special  provisions  of  the  Statute  1  G.  4,  c.  87,  but  whether  he  does  so  or  not,  he 
may  equally  prosecute  the  action  of  ejectment.  This  is  not,  therefore,  a  case  in 
which  the  Court  will  interfere,  if  indeed  it  has  the  power  to  do  it  at  all.  This 
rale  is,  moreover,  unnecessary,  as  it  has  already  been  decided  in  Doe,  d.  Gow 
land  V.  Roe  (a),  that  the  affidavit  may  be  made  by  a  third  person  equally  as 
well  as  by  the  attesting  witness.  At  any  rate,  this  rule  can  only  be  made 
absolute  on  payment  of  costs,  as  the  attorney  was  not  bound  to  make  the 
affidavit  until  ordered  to  do  so  by  the  Court. 

Butt,  eontrd. — This  Court  has,  undoubtedly,  power  to  grant  this  rule,  and 
it  will  exercise  that  power,  and  will  not  allow  the  attorney  to  defeat  the  object 
of  the  Statute.  In  Clark  v.  Elwick  {b)  the  Court  compelled  the  witness  to 
a  submission  to  arbitration  to  make  an  affidavit  of  the  execution,  in  order  that 
it  might  be  made  a  rule  of  Court.  In  Weston  v.  Faulkner  (c),  the  Court  in 
the  same  way  compelled  a  witness  to  make  an  affidavit  of  the  execution  of  a 
bond.  Jonee  v.  Knight  (e)  is  an  authority  to  shew  that  it  is  necessary  to 
have  the  affidavit  of  the  attesting  witness,  and  that  secondary  evidence  is  not 
sufficient.  Where  there  is  an  attesting  witness,  it  is  necessary  by  the  rules 
of  evidence  that  an  instrument  should  be  proved  by  him,  and  if  this  is  a  case 
within  any  exception  to  that  rule,  it  ought  to  be  shewn  to  be  so  on  the  other 
side.  The  case  of  Doe,  d.  Gawland  v.  Roe  differed  from  the  present,  for  in 
that  case  the  affidavit  was  made  by  a  person  who  saw  the  lease  executed, 
tboagh  he  was  not  the  attesting  witness.  At  least,  it  ought  to  be  shewn  on 
the  other  side  that  there  is  any  other  means  of  proving  the  execution  of  this 
lease.  As  the  attorney  has  compelled  the  lessor  of  the  plaintiff  to  come  to  the 
Court,  and  has  no  excuse  for  not  making  the  affidavit,  the  Court  will  also 
compel  him  to  pay  the  costs  of  this  rule. 

Cur,  adv.  vult. 

WiLUAMS,  J.  afterwards  (^May  4th,)  gave  judgment. — This  was  a  rule  to 
shew  cause  why  an  attorney  of  the  Court  should  not  be  called  on  within  three 

(c)  WilL  Wol.  &  Dav.  M.  T.  1837 ;         (c)  1  Price,  308, 
6  Dowl.  P.  C.  35.  (d)  I  Chit.  743. 

{b)  1  Str.  1. 
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Jlofl  Cowrt.      daj-i,  to  make  an  affidavit  of  the  execution  of  the  counterpart  of  a  lease,  and 
why  he  should  not  pay  the  costs  of  the  application.     It  was  the  affidavit  of 
the  attesting  witness,  which  was  wanted  for  the  purpose  of  founding  on  it  an 
application  by  the  lessor  of  the  plaintiff  under  the  Statute,  I  G.  4,  c  87,  s.  1, 
for  the  tenant  to  find  security  for  costs.     This  rule  was  resisted,  partly  on 
the  ground  that  it  would  be  extending  the  jurisdiction  of  the  Court  further 
than  it  had  ever  yet  been  extended,  and  partly  because  it  was  unnecessary, 
as  it  was  not  requisite  to  have  the  affidavit  of  the  attesting  witness  to  the 
execution  of  the  lease.     If  it  were  a  question  simply,  whether  the  affidavit  of 
the  attesting  witness  was  indispensably  necessary,  1  should  have  much  diffi- 
culty in  deciding  this  case.     In  the  case  of  />oe,  d.  Gotcland  v.  Roe,  the  affida- 
vits in  which  case  I  have  seen,  and  also  in  the  case  of  Doe,  d.  Mayor  or  Morgan 
V.  Rotheram  {e\  the  affidavits  in  which  case  also  I  have  seen,  the  application 
for  the  tenant  to  find  security  for  the  costs  was  made  successfully,  although 
the  affidavits  of  the  attesting  witnesses  to  the  leases  were  not  produced.    In 
both  these  cases  the  attesting  witnesses  were  unwilling  to  make  the  affidavits, 
which  was  the  only  cause  for  their  not  being  produced,  and  it  was  not  because 
the  witnesses  were  out  of  the  realm  or  dead.     Those  cases  therefore  were 
precisely  like  the  present ;  but  in  both,  although  the  ordinary  method  of  proof 
was  not  complied  with,  there  was  a  person  present  at,  and  who  could  attest  to 
the  execution  of  the  lease.   I  need  not  say  that  if  that  had  occurred  on  the  trial 
of  an  action  on  the  lease,  the  plaintiff  must  have  been  nonsuited  if  he  had  not 
called  the  attesting  witness,  and  had  not  accounted  for  his  absence;  and  that 
it  would  have  been  the  same  had  there  been  any  number  of  persons  produced 
who  were  present  at  the  execution.     If  that  therefore  were  the  only  questioiii 
I  should  have  much  difficulty  in  deciding  this  case,  for  if  we  once  depart 
from  the  strict  rules  of  evidence,  I  do  not  know  where  we  are  to  stop ;  and  i 
cannot  say  that  necessarily  there  must  be  the  affidavit  of  one  who  was  present 
at  the  execution.     However,  that  point  shall  not  assist  the  attorney  who  was 
the  attesting  witness  in  this  case;  for  if  a  person  becomes  willingly  the 
party  to  the  execution  of  an  instrument,  he  ought  not,  because  he  subse- 
quently becomes  the  partizan  of  another  by  being  his  attorney,  or  because 
he  is  out  of  humour,  to  be  allowed  to  frustrate  the  remedy  which  a  person 
has  on  the  instrument.     It  was  argued  by  Mr.  Richards,  that  in  cases  of 
warrants  of  attorney,  and  of  submissions  to  arbitration,  the  Court  would  un- 
doubtedly compel  an  attorney,  who  was  the  attesting  witness  t^i  the  execution, 
to  depose  to  that  fact,  but  that  it  was  because  in  those  cases  there  would 
otherwise  be   a  total   and  entire  failure   of  a  party's   remedy,  unless  the 
affidavit  of  the  execution  was  made ;  whereas  in  this  case  no  such  result  would 
be  the  consequence,  as  the  action  of  ejectment  would  still  be  proceeded  with  in 
the  ordinary  way.    But  I  do  not  see  that  distinction.    Here  there  would  be  a 
total  and  entire  failure  of  a  remedy  given  by  the  provisions  of  an  Act  of  Par- 
liament^  made  for  the  benefit  of  the  lessor  of  the  plaintiff,  unless  this  lease  is 
proved.     It  is  therefore  too  much  to  drive  us  to  the  apicee  juries  to  see  if  the 
proof  by  the  attesting  witness,  or  by  another  person,  is  sufficient.    There  is 
no  reason  therefore  why  this  attorney  should  not  be  compelled  to  make  th** 
affidavit.    The  rule  must  be  absolute  as  to  both  the  parts,  for  a  reasonable 

(«)  I  Gale,  157 ;  3  DowL  P.  C.  90. 
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and  fair  application  having  been  made,  and  a  peremptory  and  studied  refusal      BmlCowt. 
given,  the  attorney  must  in  consequence  pay  the  costs  of  this  rule.  jy^^^  ^^^ 

Rule  absolute.  AvEay 

r. 
Ros. 


Walter  v.  Nicholson. 

TE^  H.  WA  TSON  applied  on  the  part  of  the  defendant,  for  a  rule  under  Rule  under  the 
*     the  Ist  section  of  the  Interpleader  Act,  1  &  2  ^.  4,  c.  58.    The  action  acV r?fu^ 'to 
vas  brought  by  an  execution  creditor  under  a  warrant  of  attorney,  against   the  defendant, 
the  Sheriff  of  Z>urAam,  for  negligence  in  the  sale  of  the  goods  seized  under  unJSquidmtwl'^"' 
the  fieri  faeiat.     The  defendant  in  his  affidavit,  swore,  that  he  did  not  claim  damages. 
sny  interest  in  the  subject  matter  of  the  suit,  and  that  he  expected  the  as- 
signee of  Foihergili,  who  had  given  the  warrant  of  attorney,  and  had  since  be- 
come bankrupt,  to  sue  him  on  the  same  matter.     Being  an  action  for  unliqui- 
dated damages,  it  was  a  question  whether  it  was  within  the  first  section  of 
the  Interpleader  Act,  as  it  was  difficult  to  say  how  the  defendant  could  be 
ready  to  bring  into  Court,  or  to  pay  or  dispose  of  the  subject  matter  of  the 
action  as  Che  Court  should  direct,  the  amount  to  be  recovered  depending  en- 
tirely OD  what  amount  of  damages  the  jury  might  thmk  £t  to  award. 

WifxiAMS,  J. — I  think  that  the  provisions  of  the  Statute,  plainly  refer  to 
some  controverted  claim  as  to  property,  which  is  of  some  distinct  value,  or  is 
of  a  tangible  nature,  and  that  they  do  not  refer  to  an  action  like  the  present, 
which  is  for  unliquidated  damages. 

Rule  refused  (a). 

a)  See  Smith  v.  1Fheeler,\  Gale,  15,  103;  3  Dowl.  P.  C.  431 ;   Gladstone  v. 
ife,  I  HodgRs,  386. 


Hind  and  Clarke  t?.  Kingston. 

f^HANNELL  moved  for  judgment  on  a  warrant  of  attorney.     The  war-  i.  if  a  warrant 
rant  of  attorney  was  given  by  the  defendant  on  his  marriage,  to  secure  of  attorney  ia 
to  IKnd  and  Clarke,  as  trustees,  a  certain  sum  of  money  for  the  benefit  of  pf^rsnns,  one  of 
his  wife,  in  case  of  his  death,  bankruptcy,  or  insolvency.     Since  the  warrant  i[,dgm«irmay 
of  attorney  was  executed.  Hind  had  died,  and  it  was  a  question,  whether  "©  entered  up 
there  was  now  power  to  enter  up  judgment  in  the  name  of  the  survivor.     It  ^or  if  the  debt 
was  submitted,  that  on  the  authority  of  Build  v.  Wightman  (a),  as  the  debt  '**5^*Jr!ij  ^ 
in  this  case  would  siirvive  to  Clarke,  the  rule  might  be  granted.     Another  fendant'a  aig- 
point  was,  that  Hind  and  Clarke  were  the  attesting  witnesses  to  the  defend-  SX*tS«"^*" 

party  to  whom 
'    the  warrant  of 
attorney  is  given,  it  may  be  verified  by  another  pexaon. 

(c)  1  Dowl.  P.  C.  545  J  see  also  Fendail  v.  Jl/tiy,  2M.  &  Selw.  76. 
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BaaOmrt.  ant's  signature,  but  an  affidavit  of  another  person  to  the  signature  was 
HiwD  and  produced.  The  warrant  of  attorney  being  more  than  ten  years  old,  only  a 
Clarkb       rule  nisi  was  requested  {b). 


V. 

KixoiTOir. 


Williams,  J.  granted  the  rule. 

Rule  niti  granted. 

(A)  Beg.  Gen.  H.  T.  2  fF,  4, 1.  73 ;  1  Dowl.  P.  C.  192. 


If  a  wamiit ' 
of  attorney  au- 
thoriseB  a  per- 
son to  enter 
up  iadgment 
without  men- 
tioning hit 
ezeeuton  and 
administiBtors, 
the  Court  wiU 
not  allow  hii 
executor  to 
enter  it  up, 
although  the 
defeasance 
BUtes  that  on 
non-payment 
of  a  certain 
sum,  the  per- 
son, his  execu- 
tors and  admi- 
niitraton  may 
enter  it  up. 


Foster  (Executor)  v.  Clagoet. 

npHIS  was  a  motion  on  the  part  of  an  executor,  for  judgment  on  a  warrant 
of  attorney  given  to  the  testator.  The  warrant  of  attorney,  in  the 
body  of  it,  gave  power  to  Foster,  to  enter  up  judgment,  omitting  to  name  his 
executors  and  administrators.  The  release  of  errors,  however,  was  to  Foster^ 
his  executors,  admmistrators,  and  assigns.  In  the  defeazance  it  was  stated 
that  the  warrant  was  to  secure  to  Foster  a  certain  sum,  and  provided 
that  if  the  money  was  not  paid  by  a  certain  day,  it  should  be  lawful  for  Fos- 
ter ,  his  executors  and  administrators^  to  enter  up  judgment,  and  sue  out 
execution ;  and  in  case  twelve  months  elapsed  after  judgment  was  signed^ 
before  execution  was  sued  out,  that  it  should  not  be  necessary  for  Foster,  his 
executors  or  administrators,  to  move  the  Court  to  have  execution. 

Warren  now  moved  on  the  part  of  Foster's  executor,  for  judgment — It  is 
submitted,  that  it  was  clearly  the  intention  of  the  parties,  taking  the  whole 
instrument  together,  that  Foster  s  executors  should  be  empowered  to  enter 
up  judgment.  The  debt,  undoubtedly,  will  survive  to  the  executors,  and  it 
was  held  by  Lord  Macclesfield  in  the  case  of  Hyde  v.  Skinner  (a),  that  the 
executors  of  every  person  are  implied  in  himself,  and  bound  without  naming. 
In  the  cases  of  Manvill  v.  Manvill  (6),  and  Henshall  v.  Matthew  (c),  the 
Court  have  undoubtedly  decided,  that  judgment  could  not  be  entered  upon  a 
warrant  of  attorney  very  similar  to  the  present.  The  case  of  Fendall  v.  May 
{d)f  is  however,  in  principle,  in  favour  of  the  present  application,  as  there,  on 
a  warrant  of  attorney  given  to  three  persons,  one  of  whom  died,  the  Court  al- 
lowed payment  to  be  entered  up  by  the  survivors.  In  Heath  v.  Brindiey 
{e)  and  Hiscocks  v.  Kemp  (/),  also,  a  more  liberal  view  was  taken  of  the 
rights  of  parties.  The  objection  to  granting  this  application  is  merely  tech- 
nical, and  being  strictissimi  Juris,  the  Court  will,  if  possible,  waive  the 
objection. 

Williams,  J. — Undoubtedly  it  will  sometimes  happen,  that  when  a  party 
enters  into  a  contract  in  his  own  name  only,  the  executors  will  be  entitled  to 


(a)  2  Pccrc  Wms.  196. 

(b)  1  Dowl.  P.  C.  544. 

(c)  1   Powl.  P.  C.  217;   5  M.  & 
Payne,  157 ;  7  Bing.  337. 

(cO  2  M.  &  Selw.  76 ;  see  also  the 
previous  case* 


(e)  2  Ad.  &  El.  365 ;  4  Nev.  &  Man. 
235. 

(f)  1  Har.  &  Wol.  384;  3  A^.  & 
£16/6;  5Nev.&Man.na 
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the  beoefit  of  it,  though  not  named,  as  was  decided  by  Lord  Macclesfieldy  in 
the  case  referred  to ;  but  the  question  in  this  case  is,  whether  I  am  to  consi- 
der this  warrant  of  attorney  in  that  light.  Now,  although  it  does  not  appear 
that  the  case  of  ManviU  v.  ManviU  was  a  decision  of  the  full  Court,  yet 
the  case  of  HenthaU  v.  Matthew  was  a  decision  of  the  full  Court  of  Com^ 
man  Pleas,  and  it  is  un&vourable  to  the  present  application,  from  which  I  am 
not  able  to  distinguish  it.  In  that  case,  the  body  of  the  warrant  of  attorney 
was  like  the  present,  and  the  defeazance  was  to  secure  the  payment  to  Hen- 
ihal/,  his  executors  and  administrators.  On  an  application  (or  judgment  on  the 
pait  of  the  executrix,  Tindal,  C.  J.,  says,  '*  In  that  case  (a  case  cited)  the 
words  of  the  warrant  of  attorney,  extended  to  authorize  the  entering  up  judg^ 
ment  at  the  suit  of  the  testator,  his  heirs,  executors,  or  administrators ;  while 
here,  the  body  of  the  instrument  authorized  the  testator  alone  to  enter  up 
judgment.  An  authority  of  this  nature  must  be  strictly  pursued,  and  we 
cannot  supply  any  supposed  omission  of  the  parties ;  and  although  it  appears 
by  the  defeazance,  that  the  warrant  of  attorney  was  given  to  secure  to  Hen' 
ihaliy  the  testator,  'his  heirs,  executors,  administrators,  and  assigns,'  a 
particular  sum,  that  only  follows  as  an  inference  of  law  ;  and  as  the  testator 
alone  was  empowered  to  enter  up  judgment,  I  think  this  executrix  is  not 
entitled  to  have  her  application  granted."  Whatever  therefore,  may  have 
been  the  intention  of  the  parties  in  the  present  case,  I  own  that  I  think  that 
case  makes  it  imperatiie  on  me  to  refuse  this  application. 

Rule  refused. 


Doe,  dem.  Allanson  v.  Camfield  and  Wife. 

jyVLAND  moved  for  an  attachment  against  both  the  defendants,  for  non-  The  Court  will 

payment  of  costs,  pursuant  to  a  rule  of  Court,  and  the  Master's  alio-  atuchment^ 
cflftcr.    Service  had  been  effected  on  the  wife,  and  the  affidavit  stated  the  at-  f"'  non-pay- 
tempts  that  had  been  made  to  serve  the  husband,  who  it  appeared,  was  keep-  attainst  a  map- 
ing  out  of  the  way  to  avoid  service.      It  was  submitted,  that  the  rule  should  ^J^^  ^*inti"* 

be  absolute  as  to  the  wife,  and  a  rule  nisi  as  to  the  husband.  with  her  hut- 

band  is  a  party 
in  a  Buit. 
WiLLUMS,  J. — I  think  it  would  be  extending  the  practice  of  the  Court 
beyond  what  has  been  ever  done,  to  grant  such  an  attachment  against  the 
wife.     The  husband  is  the  party  who  is  liable  for  these  costs,  and  as  to  him 
there  may  be  a  rule  nisi,  but  there  can  be  no  rule  whatever  as  to  the  wife. 

Rule  nisi  accordingly. 


The  Queen  v.  The  Justices  of  Middlesex.     Ex  parte  The 
Auditors  of  the  Parish  of  St.  Pancras. 

^IR  JOHN  CAMPBELL,  A.  G.  (with  whom  was  Hoggins),  applied  on  where  the 
the  behalf  of  the  auditors  of  the  parish  of  St.  Paneras,  appointed  under  J|^J'2lf^ 

the  accounts 
of  some  parish  trustees  which  had  not  been  previously  submitted  to  the  parish  auditors  under 
the  General  Vestry  Act,  as  they  ought  to  hare  been,  this  Court  refused  a  protpective  prohibi- 
tion  to  prevent  the  Quarter  Sessions  allowing  the  next  half  year's  accounts. 
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the  General  Vestry  Act,  I  &  2  FT.  4»  c  60,  (Sir  Jokn  HMkimte'M  Act),  for  a 
writ  of  prohibitioQ  directed  to  the  Justices  of  Middlesex,  forbidding  them  to 
«•  audit  the  accounts  of  the  trustees,  appointed  under  some  local  Acts,  for  build- 

o/MiDDLESBx,  ing  a  new  church  in  the  parish  of  St.  Pamenu,  before  they  had  been  submit- 
TheA^m>ms  ^  ^  ^  auditors  for  their  inspection.  A  mandamus  had  already  been 
of  the  Parish  of  granted  by  the  Court  to  these  trustees,  commanding  them  to  produce  their 
FAHcaia.  f^ccomiis  before  the  parish  auditors  (a).  That  mandamus  was  granted,  the 
Court  considering  that  these  trustees  were  bound  to  produce  their  accounts 
for  the  examination  of  the  audit<M«,  according  to  the  provisions  of  the  34th 
section  of  the  General  Vestry  Act.  It  was  subsequently  quashed  on  account 
of  an  informality  in  its  form.  Afterwards,  another  similar  mandamus  was 
obtained,  as  the  trustees  would  not  bow  to  the  decision  of  the  Court  The 
Court  confirmed  their  former  decision,  but  again  the  mandamus  was  quashed 
for  another  defect  in  form.  Since  that  time,  the  trustees  had  adopted  a  dif- 
ferent expedient  to  avoid  the  decision  of  the  Court.  Immediately  on  the 
ex]NratioD  of  the  last  half  year,  at  Lady  Day  last,  the  trustees  submitted 
their  accounts  to  the  Justices  of  Middlesex  at  the  April  Sessions,  for  examina- 
tion and  allowance  under  the  77th  section  of  the  Local  Act,  56  Cr.  3,  c  xxxtx, 
under  which  they  acted.  By  this  means,  the  auditors  were  unable  to  apply  for 
a  mandamus  previous  to  the  accounts  being  finally  allowed  by  the  Court  of 
Quarter  Sessions,  and  were  unable,  from  not  having  had  a  previous  inspection 
of  them,  to  make  any  objection  to  the  items  of  expenditure.  The  Court  of 
Quarter  Sessions  considered  that  they  had  no  power  to  refuse  to  allow  the 
accounts,  on  the  ground  that  they  had  not  been  previously  submitted  to  the 
auditors,  under  the  34th  section  of  the  General  Vestry  Act  It  was  submitted, 
that  as  the  auditors  had  no  power  to  disallow  any  part  of  the  accounts,  and 
as  the  allowance  by  the  Quarter  Sessions  was  final,  the  Court  would  grant 
this  prohibition,  as  there  would  otherwise  be  no  means  of  checking  the  ex- 
penditure of  the  trustees.  The  only  difficulty  was,  that  in  this  case  there  was 
no  cause  depending  in  any  Court,  as  the  Court  of  Quarter  Sessions  had 
already  decided  the  question  as  to  the  last  half  j^earV  accounts,  by  haying  al- 
•  lowed  them.  It  was  also  submitted,  that  though  perhaps  the  Court  would 
hesitate  to  presume,  that  on  the  next  occasion  the  Court  of  Quarter  Sessions 
would  again  disregard  the  opinion  of  this  Court  as  to  the  accounts  being:  pre- 
viously submitted  to  the  inspection  of  the  parish  auditors ;  and  that  although 
there  was  no  precedent  for  a  prospective  prohibition  such  as  was ,  now  re- 
quired, yet  that  unless  such  a  writ  were  granted,  the  parish  would  be 
deprived  of  the  controul  over  the  expenditure  of  the  trustees,  which  the 
General  Vestry  Act  intended  to  give  them. 

Williams,  J. — I  hope  that  the  result  which  is  anticipated  will  not  take 
place.  It  is  rightly  represented,  that  the  decision  of  the  Court  om  the  former 
occasions,  was  that  the  examination  of  the  accounts  by  the  auditors,  is  not  a 
final  proceeding,  but  that  they  act  merely  as  inspectors,  and  by  that  means 
are  enabled  to  obtain  evidence  for  the  final  examination  and  aUowance  of 
the  accounts  before  the  justices.    That  was  decided  to  be  the  meaning  of  the 

(a)  See  the  case.  The  King  v.  The  5  Ncv.  &  Man.  219;  3  Ad.  &  EL 
TrutUee  of  SL  Pancras  New  Church,      535. 
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34(h  section  of  tbe  Geoeral  Vestry  Act,  and  it  was  moreover  decided,  thai  Boil  QmrL 
lie  trustees  constituted  a  board  within  the  meaning  of  that  act  Now  if  xiwQvnuf 
that  is  so,  and  if  the  Quarter  Sessions  entertain  the  motion  for  allowing  the  v. 

accoonts,  without  there  having  been  a  previous  examination  before  the  auditors,  of  Middlmu, 
inrelj  that  Court,  if  there  is  any  doubt  as  to  whether  there  ought  not  to  be  xhe^ifT* 
sadi  a  previous  examination  before  the  parish  auditors,  will  hear  a  preliminary  of  the  Parish  of 
objection  to  allowing  the  accounts,  and  will  grant  a  case  foe  the  opinion  of    ^  P^cras. 
this  Court,  as  to  whether  they  ought  so  to  allow  them.     I  should  hope  that 
such  a  course  will  be  followed.    But,  however,  there  is  certainly  in  this  case 
the  difficulty  which  is  surmised,  and  which  cannot,  I  think,  be  surmounted. 
When  a  prohibition  is  granted,  it  is  either  because  a  Court  below  is  proceed- 
ing in  a  civfl,  instead  of  an  ecclesiastical  matter,  or  else  because  it  is  proceed- 
ing in  some  form  which  at  common  law  it  cannot  entertain ;  but  I  know  of  no 
case  where  a  prohibition  has  been  granted  to  prevent  a  Court  entering  on  a 
coarse  of  proceeding,  on  the  presumption  th^t  it  will  follow  a  course  which 
by  law  it  is  not  alk>wed  to  do.    I  cannot  therefore  interfere  in  this  way. 

Rule  refused. 

The  Attorney  General^  on  a  subsequent  day,  obtained  a  rule  nut  for  a  4 

mandamus,  calling  on  the  trustees  to  submit  the  half  year's  account  to  the 
auditors. 


Maggs  v.  Yoston. 

'pHlS  was  an  action  of  MSumpeU  for  goods  Sold.     The  defendant  pleaded  A  < 

non  a99ump9it,  and  payment,  on  which  issues  were  joined.     Afterwards,  ^tT*^  vd« 
and  before  trial,  the  parties  referred  to  arbitration,  by  order  of  a  judge,  all  the  event  ;'uid 
matters  in  diflerence  in  the  cause ;  and  it  was  agreed,  that   "  the  costo  of  the  thS^e^Sl 
laid  cause  and  of  the  reference  and  award  shall  abide  the  event  of  the  said  '^  ^^^^  farour 
award."     It  was  also  provided,  **  that  the  party  in  whose  favour  such  award  S^deTS^d 
diall  be  made,  shall  be  at  liberty  to  sign  final  judgment  for  the  amount  which  ^  V***&Sy 
shall  be  payable  thereunder,  and  tax  his  costs  and  issue  execution  thereon  for  jucj^ent  for 
suiA  amount,  together  with  such  costs,  so  to  be  taxed  as  aforesaid,  any  time  ^^M^li^n 
after  the  expiration  of  six  weeks  from  the  date  of  the  award.''    The  arbitrator  ^^«  ^V^*  ^^ 
awarded  as  to  the  first  issue,  for  the  plaintiff,  and  as  to  the  second,  for  the  de-  Sd^llM  w'e- 
fendant,  and  that  at  the  time  of  the  commencement  of  the  action,  there  was  ^^*^  thereon 
nothing  due  by  the  defendant  to  the  plaintiff.     The  defendant,  when  the  six  amoimi,  toge- 
weeks  after  the  award  was  made  had  expired,  signed  judgment,  and  was  ^^^^w'* 
about  to  proceed  to  tax  his  costs.    A  rule  having  been  obtained,  calling  on  the  ^^^  tb«  &w^ 
defendant  to  shew  cause  why  this  judgment  should  not  be  set  aside  for  irregu-  ^thS^SSS^, 
larity,  with  costs :  power  wm 

given  him  to 
sign  judgment. 
Chunneli  shewed  cause. — ^The  first  objection  made  to  this  judgment,  is 
that  it  was  signed  before  the  costs  were  taxed.  The  Master,  however,  has  no 
power  to  tax  the  costs  until  the  judgment  is  signed,  but  the  judgment  is  not 
complete  until  his  allocatur  is  put  to  it  The  second  objection  is,  that  accord- 
ing to  tbe  terms  of  this  reference,  the  defendant  had  no  power  to  sign  judg- 
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'BnfCivf.  ment  •!  alL  It  is  sakL  that  as  power  is  giren  to  sign  judgment  for  the 
oauntAi  which  t»  payable  unJt^r  the  award,  and  to  ta^  the  cosU  thereon,  and 
to  Usue  eiecutioo  /or  nek  amowkL,  t«>^ther  with  tnch  costs,  the  power  is 
confined  Uj  the  pUlntiff  on] jr.  It  is  dear,  howerer,  from  the  prerious  words 
pivin:^  the  party  in  wh*.se  £iTour  the  award  should  be  made  liberty  to  sign 
juddmect,  that  the  ictenti«.n  wai^  to  eiTe  the  power  equally  to  both ;  aod 
though  the  $ub>equent  word:*  as  to  the  amount  payable  refer  to  the  erent  of 
the  award  being  in  (avour  of  the  pLiintiC  yet  they  cannot  be  so  construed 
as  to  confine  the  efi«:ct  of  the  whole  pruvi:^;un  to  tliat  event  alone. 

Bm^hy,  contra. — ^The  defenlant  at  any  rate  is  entitled  to  judgment  for  the 
costs  only,  he  oAild  not  ihertfore  sign  the  judgment  until  the  costs  were 
taxed.  But  the  chief  objection  is  the  second.  The  only  power  given  is  to 
sign  judgment  for  the  amount  payable  under  the  award,  which  of  course  can 
only  be  a  sum  payable  by  the  defendant,  as  nothing  but  the  action  was  refer- 
red. The  word  "  thereunder"  cannot  include  the  costs,  which  are  not  refer- 
red to  the  arbitrator.  If  the  words,  "  for  the  amount  which  shall  be  payable 
thereunder^  hare  any  mean'ng  at  all,  it  must  be  to  confine  the  power  of  sign- 
ing final  judgment,  to  the  erent  of  the  award  being  in  favour  of  the  plaintifll 
The  Court  cannot  altogether  throw  out  of  consideration  those  words,  the  par- 
ties having  thought  right  to  insert  them  in  the  order. 

Williams,  J. — Mr.  Bughy  placed  small  reliance  on  his  first  objection  as  to 
the  judgment  having  been  signed  before  the  costs  were  taxed.  The  practice 
is  for  a  defendant  to  sign  judgment,  and  the  amount  of  costs  is  taxed  after- 
wards. In  fact  the  costs  could  not  be  taxed  unless  judgment  is  first  signed, 
after  which  the  amount  is  ascertained  by  the  Master.  Mr.  Busby ^  therefore, 
very  properly  did  not  insist  on  that  objection.  As  to  the  other  objection,  the 
expression  in  the  order  of  reference  is  no  doubt  very  imperfect,  yet  I  think  it 
is  quite  clear  what  was  the  understanding  of  the  parties.  I  have  no  doubt 
from  the  general  purport  of  the  clause,  but  that  it  was  intended  there  should 
be  a  mutual  and  equal  remedy  whichever  party  the  decision  was  in  favour  of. 
The  language  on  which  the  question  arises  is  as  follows,  ''  that  the  party  in 
whose  favour  such  award  shall  be  made,  shall  be  at  liberty  to  sign  final  judg- 
ment for  the  amount  which  shall  be  payable  thereunder,  and  tax  his  costs, 
and  issue  execution  thereon  for  such  amount,  together  with  such  costs,  so  to 
be  taxed  as  aforesaid.^  Strictly  speaking,  undoubtedly,  in  the  event  oi  the 
defendant  having  the  award  made  in  his  favour,  he  is  not  a  party  in  whose 
favour  any  amount  is  payable  under  the  award.  Success  with  him  is  that  he 
has  nothing  to  pay,  and  he  has  obtained  that  success  by  the  issue  on  the  plea 
of  payment  being  found  for  him,  and  that  there  is  nothing  due  by  him  to  the 
plain  tifir,  but  then  there  is  nothing  for  him  to  receive.  However,  to  make  his  suc- 
cess complete,  he  should  have  some  means  of  procuring  his  costs.  Now  there  is 
the  provision, ''  that  the  party  in  whose  favour  such  award  shall  be  made,  shall 
be  at  liberty  to  sign  final  judgment."  So  far,  the  provision  is  common  to 
both,  and  the  remedy  intended  is  common  to  both.  It  seems  to  me,  that  I 
should  leave  it  as  an  imperfect  instrument,  if  I  were  not  to  hold,  that  although 
the  subsequent  words  may  throw  some  doubt,  yet  that  the  right  to  sign  final 
judgment  was  given  equally  to  both  parties ;  and  I  must  put  that  construction 
on  It  which  I  have  no  doubt  was  the  meaning  of  the  parties.     The  rule  must 
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therefore  be  discharged.  The  rule  being  moved  for  irregularity  and  with 
costs,  the  costs  will  in  general  follow  as  a  matter  of  course,  but  I  am  not  con- 
fined to  the  terms  of  the  rule,  as  I  can  look  at  the  substance  of  it,  which 
b  not  a  question  of  irregularity  really ;  and  as  it  is  impossible  to  say,  but 
that  there  is  an  ambiguity  in  the  expression,  the  rule  may  be  discharged  with- 

Oat  00618. 

Rule  dicharged  without  costs. 


Jones  v.  George  Collins. 
Wright  v.  The  same. 

n^HESE  were  two  rules  to  shew  cause  why  the  defendant  should  not  be  dis-  L  If  an  afBda- 

chargcd  out  of  the  custody  of  the  sheriff  of  the  county  of  I/ereft.rd,  on  gtates  two^dis- 

cntering  common  appearances  in  these  two  actions.     The  first  action  was  tinct  debu,  one 

brought  by  one  of  the  officers  of  the  Herefordshire  Bankin^^  Company,  on  be-  informally 

half  of  the  Company  (a).     The  afEdavit  of  Joneg,  on  which  the  defendant  was  defendant**** 

arrested,  stated  that  '<  George  CoUinSy  of,  &c.,  is  justly  and  tridy  indebted  yet  be  detain- 

unto  the  said  Company,  called  the  Herefordehire  Banking  Company,  in  the  ^a'^iuu  n^t*' 

sum  of  304/.  4«.  Id,  for  principal  and  interest  money  due  and  owing  to  the  ^e  discharged 

said  Company,  by  virtue  of  a  certain  indenture,  bearing  date  the  9th  Decern-^  ^"2.°An"IiffidiL 

5er,  1837,  and  made  between  the  said  George  Collins,  of  the  first  part,  depo-  ^'"  ?f  d«^t» 

-    '  ,  1    »T  .     „r      »  r^  *    .        .      ,  Stating  that 

nent,  of  the  second  part,  and  Francis  Woodhouse,  Gent.,  of  the  third  part,  the  defendant 

whereby  the  said  George  Collins  covenanted  with  deponent  to  pay  to  him  J*  th^*'^^,^  ©f 

for  the  use  of  the  raid  Company,  on  demand,  the  sum  of  300/. ;  and  in  the  fur-  304^-  4«.  id.  for 

ther  sum  of  57/.  Is.  9d.  for  money  due  from  the  said  George  Collins  to  the  fnteSt^cfue 

said  Company,  upon  and  for  the  balance  of  account  between  the  said  George  l>y  .virtue  of 

Collins  and  the  said  Company .^^  whereby  the 

defendant 

M*Mahon  shewed  cause — ^Several  objections  arise  on  this  affidavit.      The  SayTh^sum*** 

TSt  is,  that  the  affidavit  does  not  distinguish  how  much  of  the  304/.  \s.  Id.  pf  300/.  and 

is  due  for  principal,  and  how  much  for  interest.     It  is,  however,  immaterial  ciently  shews 

that  that  should  be  stated  (6),  and  if  it  must  be,  it  does  sufficiently  appear  on  ^"^  foj**^i"- 

this  affidavit^  as  the  indenture  which  is  set  out,  shews  that  300/.  is  due  for  cipal,  and  bow 

principal  and  the  remainder  for  interest.     The  second  objection  is,  that  the  J^rCTt.*^^' '"" 

words  "  upon  and  for  the  balance  of  account  between  the  said  George  Collins  .3.  An  affids- 

and  the  said  Company,"   is  an  insufficient  statement  of  the  account  having  Jtating  a  mim 

been  agreed  upon  between  both  the  parties.     The  late  cases  of  Balmanno  v.  *?  ^*  ^"®i*y, 

■^      T  V     ^  ,.         ,_  „         .     r  ,v  V    «»  •  ^  .    .-   ^  V  ,    the  defendant 

-afay  (c),  (ovemilmg  Hooper  v.  Vestns  (a)  ),  Tyler  v.  Campbell  («),  and  to  the  plaintiff 

'*  upon  and  for 

the  balance  of  account  between  the  defendant  and  the  plaintiff,"  is  bad. 

4.  An  affidavit  of  debt  on  a  bill  of  exchange  against  an  indorser,  omitting  to  state  a  default  in 

the  acceptor,  is  bad ;  and  stating  that  the  amount  is  now  due  and  unpaid  to  the  plaintiff,  is  not 

sufficient. 

(a)  Under  the  Stat  7  0.  4,  c.  46,         (c)  1  Will.  Wol.  &  Hod.  38 ;  6DowL 
a  9.  •  PC.  306. 

(b)  See  RodgfTs  v.  Godbold,  3  Dowl.         (d)  Will  Wol.  &  Pav.  380 ;  5  DowL 
P.  C.  106  ;  and  Drake  v.  Harding,  1      P.  C.  710. 

Uar.  h  Wol.  364 ;  4  DowL  P.  C.  34.  (e)  3  Hodges,  79 ;  5  Dowl.  P.  C.  632; 

3  Bing.  N.  R.  675. 
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Debenham  t.  Chamhert  (/),  are  anlhorities  in  support  of  the  sufficiency  6f 
this  affidavit.  It  is  true,  that  in  neither  of  those  cases  were  both  the  words 
'*  stated''  and  *'  settled"  omitted,  but  the  word  "  bahnce"  sufficiently  implies 
that  the  account  was  agreed  on  by  botli  the  parties.  The  de6nitionof 
that  word  given  in  JohnsorCM  Dictionary,  also  shews  that  it  implies  that  both 
parties  must  have  been  concerned  in  striking  a  balance.  A  third  point  that 
will  be  raised,  is,  that  if  this  affidavit  is  bad  in  either  of  those  particulars,  it  is 
bad  altogether.  In  the  cases  of  Raekett  v.  Gye  (g),  and  Drake  v.  Harding 
(A),  all  the  authorities  on  the  subject  are  collected;  and  although  those  cases 
decided  that  an  affidavit  which  is  bad  in  part,  is  bad  altogether,  yet  in  the  later 
case  of  Prior  v.  Lucas  (t),  which  is  in  a  note  to  the  report  of  the  latter  of 
those  cases,  Litiledale,  J.,  has  decided  the  other  way,  in  opposition  to  the 
cases  of  Baker  v.  Willie  (J),  and  Kirk  v.  Almond  (k),'-^miliams,  J. 
—-Unless  there  is  any  subsequent  decision,  my  own  opinion  coincides  with 
that  of  my  brother  Litiledale.'] — ^There  is  no  doubt  that  the  reason  of  the 
matter  is  on  the  side  of  that  decision,  and  that  a  defendant  ought  to  be  hdd 
to  bail  for  the  amount  which  is  properly  sworn  to. 

/.  Addieon,  cantrd. — On  the  first  point,  it  is  submitted  that  it  does  not 
appear  as  it  ought,  how  much  of  the  sum  of  304/.  4e.  Id.  is  due  for  principal, 
and  how  much  for  interest,  as  non  eonetat,  that  the  whole  of  the  original  debt 
of  300/.  is  still  due,  part  may  have  been  paid  off,  and  therefore  there  may  be 
more  than  the  difference  of  4/.  4».  7i/.,  which  is  claimed  as  interest. — [  IVil- 
liame,  J. — ^I  shall  not  construe  the  affidavit  in  a  way  that  shall  make  it  appear 
unintelligible.  If  it  were  uncertain  what  is  due  for  principal,  aud  what  for 
interest,  the  affidavit  might  not  perhaps  be  sufficient ;  but  that  being  I  think 
clearly  expressed,  I  am  disposed  to  think  the  affidavit  is  good  in  that  respect] 
— In  Latreille  v.  Hoejmer  (/),  such  an  affidavit  was  held  bad. — [  Williams,  J. 
—In  that  case,  the  affidavit  was  less  clearly  expressed  than  in  the  present.]— 
Then  as  to  the  second  point ;  in  all  the  cases  cited,  either  the  word  "  stated'' 
or  the  word  "  settled"  was  contained  in  the  affidavit ;  but  in  this  case,  both 
are  wanting,  and  there  is  nothing  to  shew  that  the  account  has  ever  been 
agreed  on  between  the  two  parties.  In  Polleri  v.  De  Souza  (m),  an  affidavit 
in  almost  exactly  the  same  form  as  the  present,  was  held  bad. — [Williams,  J. 
—My  brother  Patieson,  in  the  case  of  Balmanno  v.  May,  when  he  over- 
ruled the  case  of  Hooper  v.  Festris  seems  not  to  have  attached  any 
weight  to  the  word  "  balance."] — No.  Nor  is  any  weight  to  be  attached  to  the 
word  "  indebted.''  Eicke  v.  Evans  (n)  is  also  an  authority  against  thi«:  affi- 
davit— [  Williams t  J. — There  the  affidavit  was  bad  for  many  causes.] — The 
form  here  used,  would  undoubtedly  be  bad  in  a  declaration,  and,  d  fortiori,  in 
an  affidavit  to  hold  to  bail.  It  would,  moreover,  be  impossible  to  assign  per- 
jury on  this  affidavit,  which  is  an  undoubted  test  of  its  goodness.  On  the 
last  point,  there  is  a  later  decision  than  any  of  the  cases  cited,  namely,  that  of 


(/)  6  Dowl.  P.  C.  101 ;  3  Mccs.  & 
Wela.  128. 
(ff)  1  Har.  &  Wol.  198;  3  Dowl.  P. 

\h)  1  Har.  &  Wol.  364;  4  Dowl.  P 
C.  34. 
Vt)  I  Har.  &  Wol.  365,  note. 


(j)  1  Cromp.  &  Mees.  238 ;  1  Dowl. 
P.  t  631. 

(k)  2  Cromp.  &  Jerv.  354;  2Tyr. 
316;  1  Dowl.  P.  C.  318. 

(0  2  Dowl.  P.  C.  758. 

(m)  4  Taunt.  154. 

\n)  2  Chit.  15. 
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CauHce  ▼.  Rifffy  (o),  shewing  that  an  affidavit  which  is  bad  in  part,  is  bad 
altogether. — [Williams,  J. — Was  Prior  y.  Lucas  cited  in  that  case  ?]— * 
No,  it  was  not  It  is  submitted,  that  the  reason  of  the  case  will  support  the 
decision  in  CoMnee  v.  Righy,  and  not  the  contrary  decision,  as  is  con- 
teoded.  If  part  of  an  affidavit  is  bad,  how  is  a  defendant  to  put  in  bail  ?-— 
[Williams,  J. — My  brother  Littledale  solved  that  difficulty  in  the  case  of 
Prior  V.  Lucas,  by  ordering  bail  to  be  given  to  the  amount  which  was 
pioperly  sworn  io.l — ^But  still  a  party  will  be  compelled  to  remain  in  custody 
ontil  he  can  make  application  to  a  judge  as  to  the  amount  of  bail.  Being  a 
queslbn  which  aflects  the  liberty  of  the  subject,  the  Court  always  requires 
great  strictness. 

Cur.  adv.  vulL 
In  the  second  actbn,  the  affidavit  of  Wright,  on  which  the  defendant  was 
detained,  stated  that  "  George  Collins,  of,  &c.,  is  justly  and  truly  indebted 
to  deponent  in  the  sum  of  37/.  19«.,  for  balance  of  principal  money  on  a  bill 
of  exchange  for  160/.  I9s.,  drawn  by  deponent  upon,  and  accepted  by  John 
Collins,  payable  at  a  day  now  past  to  deponent,  or  his  order,  and  indorsed 
by  the  said  George  Collins,  and  which  said  balance  of  37/.  \9s.  on  the  said 
bill  of  exchange  is  now  due  and  unpaid  to  deponent ;  and  also  in  the  sum 
of  1S9/.  ISs.  8dL  for  principal  money  on  a  promissory  note,  bearing  date,  &c.** 


SaaOmrt, 


M^Makon,  on  the  conclusion  of  the  argument  in  the  previous  case,  shewed 
cause. — ^The  same  question  arises  in  this  case,  as  in  the  last,  as  to  whether 
the  a£davit  being  bad  in  part  is  bad  altogether,  and  it  is  unnecessary  again 
to  cite  the  authorities  on  the  point.  No  objection  is  made  to  the  latter  part 
of  the  affidavit  on  the  promissory  note.  To  the  former  part,  it  is  objected, 
first,  that  it  does  not  appear  that  the  plaintiff,  who  is  drawer  and  pa;,  ee,  in- 
dorsed the  bill,  nor  how  the  defendant,  who  appears  to  be  a  subsequent  in- 
dorser,  can  be  liable  on  it  to  the  plaintiff.  In  a  declaration,  this  form  would 
certainly  not  be  good,  if  the  bill  had,  subsequently  to  the  indorsement  by 
the  defendant,  again  come  into  the  possession  of  the  plaintiff,  the  drawer ;  but 
in  an  affidavit  to  hold  to  bail,  it  is  not  necessary  to  shew  the  plaintiff's  title 
so  strictly.  In  an  old  case,  Bradshaw  v.  Saddington  (p),  an  affidavit  omit- 
ting to  state  the  plaintiff's  title  was  held  good,  though  later  cases  have  de- 
cided diflerently.  A  second  objection  is,  that  no  default  is  stated  by  the 
acceptor,  but  it  is  submitted  that  the  conclusion  that  the  balance  "  is  now 
dae  and  unpaid"  sufficiently  states  that  default. 


/.  Addison,  contrd. — On  the  first  objection,  the  case  of  Bishop  v.  Hagward 
(q)  is  conclusive.  Bradshaw  v.  Saddington  is  overruled  by  the  later 
casf«.  On  the  second  objection,  the  cases  of  Buckworth  v.  Levy  (r),  Crosby 
T.  Clarke  (#),  Banting  v.  Jadis  (/),  Cross  v.  Morgan  («),  and  Simpson  v* 
IHch(v),  are  decisive  that  this  affidavit  is  defective.  The  defendant  is  there- 
fore entitled  to  be  discharged  out  of  custody  altogether,  and  cannot  be  de- 
tained for  the  amount  that  is  properly  sworn  to. 

Cur.  adv,  vuli. 


(o)  3Mees.&Wcls.67. 
(p)  7  East,  94. 
iq)  4T.  It470. 
(r)  7Bing.251. 


'#)  5  Dowl.  P.  C.  62. 
0  1  Dowl.  P.  C.  445. 

1  Dowl.  P.  C.  122. 

3  Dowl.  P.  C.  731. 
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Williams,  J.,  afterwards  (3/ay  2d,)  gave  judgmeDt — ^These  were  two 
cases  which  were  argued  before  me,  and  the  application  in  each  was  that  the 
defendant  should  be  discharged  on  filing  common  bail.  The  applications 
were  both  made  on  objections  to  the  affidavits  to  hold  to  bail,  and  two 
questions  arose,  first,  whether  the  affidavits,  being  each  for  two  separate  and 
distinct  causes  of  action,  were  good  as  to  the  whole,  or  good  as  to  part  and 
bad  as  to  part ;  and  secondly,  if  they  were  not  good  as  to  the  whole,  and  the 
two  parts  could  be  separated,  whether  the  defendant  could  be  held  to  bail  for 
that  part  of  the  whole  amount  which  was  properly  sworn  to  in  the  affidavits. 
The  latter  question  is  one  which  is  continually  occurring,  and  very  often 
arises  at  chambers,  and  it  is  desirable  that  it  should  be  finally  settled. 

In  the  first  affidavit,  that  made  in  the  action  by  Jonea,  objections  were 
made  to  both  parts  of  the  affidavit  The  first  part  was  objected  to  for  stating  a 
sum  to  be  due  for  principal  and  interest,  without  stating  how  much  was  due 
for  principal,  and  how  much  for  interest.  That  objection  was  not  much  in- 
sisted on,  but  there  is  a  direct  answer  to  it,  by  adverting  to  the  terms  of  the 
affidavit.  It  stated  that  the  defendant  was  indebted  "  in  the  sum  of 
304/.  4«.  7d,  for  principal  and  interest  money  due  and  owing  to  the  said  com- 
pany ;"  and  it  further  appears  on  the  face  of  the  affidavit,  that  the  principal 
was  originally  300/.  Now,  if  it  alleges  that  304/.  4«.  7d,  was  due  for  princi- 
pal and  interest,  and  then  there  is  an  allegation  that  300/.  was  originally  due 
lor  principal,  is  it  not  the  necessary  and  unavoidable  inference,  that  the  300/. 
is  still  due  for  principal,  and  that  the  remainder,  4/.  4«.  Id,,  is  due  for  in- 
terest ?  That  is  equivalent  to  a  direct  allegation  that  there  is  300/.  due  for 
principal,  and  4/.  4«.  7d.  for  interest  Such  is  the  necessary  conclusion  to  be 
drawn  from  the  affidavit,  and  if  it  is  not,  I  am  at  a  loss  to  determine  what 
other  conclusion  can  be  come  to.  That  objection,  therefore,  does  not  apply 
to  this  affidavit 

The  second  objection  to  this  affidavit,  on  the  latter  part  of  it,  was  more 
relied  on,  and  with  more  reason  and  weight.  An  additional  sum  was  sworn 
to  as  due,  in  this  form,  *'  and  in  the  further  sum  of  57/.  I«.  9</.  for  money 
due  from  the  said  G.  Colliru  to  the  said  Company,  upon  and  for  the  balance 
of  account  between  the  said  G,  Collins  and  the  said  Company."  It  was  ob- 
jected, that  it  did  not  contain  an  allegation  that  it  was  a  stated  and  settled 
account  on  which  the  defendant  could  be  arrested,  and  it  seems  to  me  to  be  a 
good  objection.  Mr.  3fMahon,  in  answer  to  the  objection,  referred  to  the 
meaning  of  the  word  "  balance,''  as  given  in  Johnso/iCs  Dictionary,  and  de- 
fined the  term  to  imply  that  it  was  an  amount  arrived  at  by  the  operation 
of  both  parties.  But  I  think  that  we  are  to  consider,  not  the  ordinary  meaning 
of  the  term  as  used  in  common  parlance,  but  whether  it  implies  a  direct 
allegation  of  a  debt  due  by  the  defendant  to  the  plaintifiT.  Consistently  with 
f  his  allegation,  the  plaintiff  may  have  taken  the  account  entirely  by  himself, 
[I  will  assume  it  was  done  b(mdfide\  and  may  have  given  the  defendant  credit 
for  whatever  he  thought  he  was  entitled  to,  and  then,  confiding  to  the  accu- 
racy of  his  own  account,  may  have  come  to  the  conclusion  that  a  certain  sum 
was  due,  but  without  any  assent  to  it  on  the  part  of  the  defendant.  But  there  is 
no  doubt  that  an  account  must  be  stated  between  both  the  parties,  in  order  to  au- 
thorize an  arrest.  I  think  also  that  the  language  of  the  word  balance  is  not 
material.  Suppose  the  words  had  been  "  upon  and  for  an  account  between 
the  parties,"   that,  it  seems  to  me,  would  have  been  an  allegation  of  nearly 
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the  «ime  force.  We  are  not,  however,  driven  to  that  consideration,  as  Mr, 
Addison  referred  to  the  case  of  Polleri  v.  De  Soma,  and  I  am  not  able  to 
distinjjuish  the  alle^tion  in  that  case  of  a  sum  beirg  due  "as  the  balance  of 
accounts,"  from  the  allegation  in  the  present,  "  upon  and  for  the  balance  of 
account."  In  that  case,  there  were  other  objections,  but  the  report  states 
that  it  was  principally  on  account  of  this  objection,  that  the  affidavit  was  hdd 
to  be  defective.  The  meaning  of  the  word  **  balance"  was  much  considered  in 
the  case  of  Visger  v.  Delegal  (ir),  and  the  effect  of  the  words  "  balance  of  ac- 
count** was  thought  to  be  of  little  importance,  and  consequently  did  not  operate 
on  the  mind  of  the  Ck)urt.  It  is  therefore  quite  clear  on  those  cases,  and  also 
on  the  rea«5on  of  the  matter,  that  it  ought  to  be  alleged  to  be  either  a  "  stated" 
or  a  "settled"  account,  in  order  to  authorize  an  arrest.  The  constant  usage, 
moreover,  must  not  be  overlooked.  Mr.  Tidd^n  Forms  give  the  form  in  the 
words  *'  upon  the  balance  of  an  account  stated  and  settled  by  and 
between,  &c. ;"  and  another  similarly  useful  work  also  gives  the  same  form. 
I  quite  agree  with  Lord  Tenterden  in  the  case  of  Vitger  v.  Delegal,  that 
it  is  better  to  abide  by  established  forms,  rather  than  embarrass  ourselves 
by  a  voluntary  deviation  from  them.  I  think,  therefore,  that  the  latter  part 
of  that  affidavit  is  defective. 

As  to  the  other  affidavit,  in  the  action  by  Wright,  I  think  that  is  in  the 
same  situation,  the  latter  part  of  it  being  good,  and  the  former  part  bad. 
The  former  part  is  in  confusion,  as  to  how  the  plaintiff  derived  his  interest  in 
the  bill;  but  be  that  as  it  may,  the  allegation  is,  that  there  is  due  from  the 
defendant,  "the  sum  of  37/.  19«.,  for  balance  of  principal  money  on  a  bill  of 
exchange  for  160/.  I9«.  drawn  by  deponent  upon,  and  accepted  by  John 
Coiling,^  [he,  therefore,  is  the  acceptor,]  "  payable  at  a  day  now  past,  to  de- 
ponent or  his  order,  and  indorsed  by  the  said  George  Collins,  and  which  said 
balance  of  37/.  19^.  on  the  said  bill  of  ejichange,  is  now  due  and  unpaid  to 
deponent.^  It  is  clear,  therefore,  that  there  is  an  oath  made  of  a  debt,  due 
from  the  defendant  as  an  indorscr,  and  there  is  no  allegation  of  any  default 
on  the  part  of  the  acceptor.  That,  undoubtedly,  has  been  under  considera- 
tion in  several  cases,  and  it  has  been  held  beyond  all  doubt  to  be  necessary, 
where  an  affidavit  of  debt  charges  the  drawer  or  indorser  of  a  bill  of  exchange, 
that  it  roust  state  a  default  on  the  part  of  the  acceptor.  That  is  recognized 
as  the  undoubted  practice  in  the  case  of  Cavnce  v.  Rigf>y,  which  was  reft^rrcd 
to  in  argument  for  another  purpose.  In  several  earlier  cases  in  the  Court  of 
Exchequer,  that  Court  after  much  consideration,  was  of  opinion,  that  it  was 
indispensable  there  should  be  such  an  allegation  of  default  on  the  part  of  the 
acceptor.  That,  therefore,  being  the  clear  rule,  on  the  present  occasion  I 
think  the  affidavit  to  be  defective.  As  to  the  other  part  of  the  affida- 
vit, no  objection  is  made,  and  consequently,  this  second  affidavit  is  on  the 
same  footing  as  the  first. 

Next  comes  the  question,  on  which  there  has  been  a  variation  in  the  de- 
cisions, where  there  are  two  distinct  and  separate  causes  of  action  stated  in  an 
affidavit  of  debt,  one  of  which  is  bad,  and  the  other  good,  the  arrest  being  for  the 
joint  amount,  whether  the  affidavit  being  bad  in  part  is  bad  altogether.  It  has 
been  held  undoubtedly  to  be  bad  altogether,  and  that  opinion  has  been  for  a 
long  time  acted  on.     In  Kirh  v.  Almond,  it  was  held,  that  an  affidavit 
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whldk  was  good  m  part  and  bad  in  part  was  bad  altogether,  and  the 
defendant  was  discharged  out  of  custody.  That  case  was  acted  on  (or  some 
time,  as  in  the  case  of  Drake  ▼.  Hardimg  by  my  brother  Ckieridgt,  But 
since  that  time,  there  has  been  a  variation  in  the  opinions  of  the  judges,  which 
it  is  unnecessary  now  to  trsce.  In  the  case  of  Prim  t.  Lucas,  which  is 
in  a  note  to  the  report  of  the  case  of  Drake  ▼.  Harding  and  which  was 
before  my  brother  Liuledaie  at  chambers,  the  report  states,  that  the  cases 
in  the  Court  of  Exekequer  of  Baker  ▼.  Wills,  and  Kirk  t.  Almond, 
were  referred  to,  and  that  my  brother  Liitledale  did  not  agree  with  those  de- 
cisions, and  that  he  had  consulted  with  the  other  judges  on  the  subject.  I' 
have  seen  my  brother  LitUedale,  and  he  says,  that  the  report  of  that  case  js 
correct,  and  that  he  did,  on  Uiat  occasion,  consult  the  other  judges,  and  the 
result  is,  that  the  cases  of  Drake  ▼.  Harding  and  Kirk  ▼.  Almond 
are  no  longer  to  be  considered  as  good  bw.  The  case  of  PHar  v.  Lucas 
establishes  this  rule,  that  where  the  total  amount  sworn  to  is  not  mixed  up  with 
what  is  partly  good  and  partly  bad,  but  where  distinct  and  separate  causes  of 
action,  in  separate  amounts  are  sworn  to,  one  of  which  is  properly,  and  the 
other  is  imperfectly  sworn  to,  the  affidavit  is  good  as  to  that  amount,  in  res- 
pect of  which  the  affidavit  is  correct,  and  that  the  Court  will  not  discharge 
the  defendant  altogether  on  such  an  objection.  On  the  present  occasion, 
therefore,  the  rules  must  be  discharged,  and  the  defendant  rhust  give  bail  for 
the  two  amounts  which  are  rightly  sworn  to  on  the  affidavits,  that  is,  in  the 
one  case  for  the  304^1  4s.  7d,,  and  in  the  other,  for  the  189/.  13#.  8d 

Rule  discharged  accordingly. 


Ex  parte  Marshal. 


A  penoB  who 
hat  bMD  ad- 
mitted an 
Attorney  abor* 
tirentv  yean, 
^nit  who  neTer 
book  out  a  cer- 
tificate or  prao- 
tiaed,  need  not 
be  re-admitted 
before  he  can 
take  out  hit 
eertiflcata. 


JDASSETT  applied  on  the  part  of  Mr.  Marskal,  and  the  question  was, 
whether  it  was  necessary  that  he  should  give  the  usual  notices  for  re- 
admission  as  an  attorney.  In  Mickaelmas  Term,  1814,  he  was  admitted  as 
an  attorney  of  the  Court,  but  had  neither  taken  out  any  certificate  nor 
practised  up  to  the  present  time.  In  1817,  he  entered  into  the  service 
of  an  attorney  as  a  clerk,  and  had  continued  in  that  service  until  February 
last,  when  his  master  died. 

Wllliams,  J. — It  being  shewn  plainly  that  the  party  has  never  practised, 
it  is  not  necessary  that  he  should  be  re-admitted,  but  he  has  only  to  take  out 
his  certificate  (a). 


(a)  See  Em  parte  Jones,  2  Dowl.  P.  C.  451 ;  and  HiUeary  v.  Hungais,  3 

Dowl.  P.  C.  56. 
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Doe,  dem.  Bloomer  and  others  v.  Bransom.  Boa  cowt. 

^HIS  action  was  tried  at  the  Summer  Assizes,  1 837,  and  a  verdict  was  found  The  plaintiiT  if 
f<N-  the  plaintifl*.    In  the  following  Term,  on  the  6th  of  November^  a  rule  to  treat  a  nii» 
msi  was  granted  for  a  new  trial,  on  the  eround  that  evidence  had  been  im-  "*«>  for  •  n«w 

•  •11-1  ...   1  1  •  1-        *     *i_      tnalasanul- 

properlj  received,  and  in  the  margin  of  the  rule  was  written,  accordmg  to  the  lity,  and  to 
usual  practice  of  the  Court,  the  name  of  NichoU,  as  the  attorney  taking  out   t^StuU^rbw 
the  rule.      Notice  of  this  rule  was  given  by  NichoU  to  the  attorney  for  the  been  obtained 
lessors  of  the  plaintiff,  and  a  copy  of  the  rule  was  sent.    The  defendant's  ori-  nevtwUhout^'n 
ginal  attorney  on  the  record,  was  Raynet,    On  the  10th  of  November,  an  order  o«*«'  lo  change 
was  obtained  for  changing  the  attorney,  and  Nichols  was  substituted.    The  having  been 
attorney  for  the  lessors  of  the  plaintiff  treated  the  rule  niei  for  a  new  trial  as  a  pr«^^<»u»^y  ^^ 
nullity,  and  signed  judgment.    A  rule  having  been  obtained  to  shew  cause 
why  this  judgment,  and  the  subsequent  proceedings  should  not  be  set  aside, 
and  why  the  rule  for  the  new  trial  should  not  be  revived,  and  why  the  service 
of  the  rale  for  the  new  trial  by  the  defendant's  present  attorney  should  not  be 
good  service  thereof: 

Hum/rey  shewed  cause  —There  having  been  no  order  to  change  the  at- 
torney previous  to  the  rule  for  a  new  trial  having  been  moved,  the  lessors  of 
the  plaintiff  had  a  perfect  right  to  treat  that  rule  as  a  nullity,  and  to  sign  judg- 
ment. The  cases  that  have  been  decided  on  the  point  are  very  strong  in 
fiivour  of  that  right,  indeed  some  of  them  must  be  considered  as  bearing  very 
haid  on  the  parties  against  whom  they  were  decided.  The  first  case  is  that 
of  Ginders  v.  Moore  (a),  and  that  was  a  case  where  the  liberty  of  the  subject 
was  aflected.  There  the  Coiu-t  refused  to  discharge  a  defendant,  because  he 
applied  to  the  Court  by  a  different  attorney  from  the  one  he  had  appeared 
and  pleaded  by,  without  having  obtained  an  order  to  change  his  attorney. 
The  next  case  is  Lavegrove  v.  Dymond(b\  where  an  objection  that  an 
order  to  change  the  attorney  had  not  been  served,  was  indeed  held  not  to  be 
a  good  reason  why  the  plaintiff  should  not  be  heard  to  shew  cause  against  a 
role  for  judgment  as  in  case  of  a  nonsuit,  but  it  was  because  the  plaintiff 
appeared  in  person.  In  T%e  Kingy.  The  Sheriff  of  Middlesex  {e),  an  at- 
tachment waa  set  aside,  because  a  rule  had  been  served  in  the  name  of  a  new 
attorney  without  serving  an  order  which  had  been  obtained  for  changing  the 
attorney.  Again,  in  Phillips  v.  Berkeley  {d)  a  similar  objection  was  held  to 
be  a  good  ground  for  discharging  a  rule  on  cause  being  shewn.  It  would 
thereibre  be  good  cause  to  shew  against  this  rule  for  a  new  trial,  that  previous 
to  it  being  moved  hr,  there  ought  to  have  been  an  order  to  change  the  at^ 
tomey ;  and  that  being  the  case,  the  lessors  of  the  plaintiff  were  at  liberty  to 
treat  that  rule  as  a  nullity.  This  case  is,  moreover,  stronger  than  the  cases 
oted,  as  here  no  order  was  obtained  before  the  rule  was  moved  for,  while  in 
those  cases,  it  had  been  obtained,  but  there  had  been  only  an  omission  to 
serve  it. 

(tf)  1  K  &  C  654.  (d)h  Dowl.  P.  C.  279;  S.  C.  not 

(h)  4  Taunt.  669.  S.  P.  1  WUl.  Wol.  &  Dav.  5a 

(e)  2  Dowl.  P.  CL  147 
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Bail  Court.  WhitehuTst^  conird, — In  this  case  there  has  been  no  irregularity  in  ol>- 

Dos  dem.  ^"ing  the  rule  for  a  new  trial.  It  is  immaterial  what  attorney  instructed  the 
Bloomer  counsel  to  move  for  that  rule ;  the  counsel,  in  fact,  moved  for  the  defendant 
BaANBox.  himself.  It  moreover  does  not  appear  on  these  affidavits,  but  that  Ratfnei 
may  still  be  the  attorney  on  the  record  ;  nor  does  it  appear  that  the  rule  was 
in  fact  moved  for  by  Nichols,  and  not  by  Raynet,  But  supposing  that 
Nichols  did  move  for  the  rule,  and  supposing  that  it  was  wrong  that  he  should 
do  so,  still  the  rule  for  a  new  trial  was  a  good  and  valid  rule.  At  most,  it 
was  a  mere  irregularity.  The  plaintiff  could  not  treat  it  as  a  nullity,  and 
sign  judgment,  but  should  have  applied  to  set  aside  either  the  rule  itself,  or 
the  service  of  the  rule.  Margerem  v.  Mahilujaine(e)  shews  that  the  plaintiff 
could  not  treat  it  as  a  nullity.  In  Ginders  v.  3foorey  it  appeared  distinctly, 
that  that  application  was  made  by  a  new  attorney  ;  besides,  that  case  does  not 
shew  this  proceeding  to  be  a  nullity.  Lovegrove  v.  Dymond  is  a  case  in 
favour  of  this  application,  as  this  rule  for  a  new  trial  may  be  considered  as 
moved  for  by  the  plaintiff  himself.  There  also  it  is  clear  that  the  attorney 
had  been  changed,  an  order  for  that  purpose  having  been  obtained.  Neither 
that  case  however,  nor  those  of  The  King  v.  The  Sheriff'  of  Middlesex, 
Berkeley  v.  Phillips,  and  Powel  v.  Little  (/),  can  be  cited  as  shewing 
that  in  this  case  there  has  been  more  than  an  irregularity.  At  any  rate,  the 
affidavits  shew  that  there  has  been  a  mistake,  and  the  Court  will  set  aside  the 
judgment  on  terms. 

Cur.  adv,  vuli. 

Williams,  J.,  afterwards  (May  Ist)  gave  judgment. — ^This  was  a  rule 
calling  on  the  lessors  of  the  plaintiff  to  shew  cause  why  the  judgment  signed 
in  this  cause,  and  the  subsequent  proceedings,  should  not  be  set  aside ;  and 
why  the  rule  obtained  on  the  6th  of  November  last,  for  the  lessors  of  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  had,  should  not  be  revived ;  and  why  the  service  of  the  last-mentioned 
rule  by  the  defendant's  present  attorney,  should  not  be  good  service  of  the 
same.  The  application  is  substantially  to  set  aside  the  judgment  signed  by 
the  lessors  of  the  plaintiff  under  these  circimistances.  The  original  attorney 
on  the  record  was  Raynes  ;  the  cause  had  gone  down  for  trial,  and  a  verdict 
had  been  recovered  for  the  lessors  of  the  plaintiff.  A  rule  was  then  obtained 
for  a  new  trial,  and  the  rule  was  drawn  up  in  the  name  of  another  attorney, 
Nichols,  no  order  having  been  obtained  for  changing  the  attorney  ;  and  the 
question  is,  what  is  the  natvre  of  that  default  on  the  part  of  the  defendant, 
that  is,  of  obtaining  the  rwle  nisi  for  a  new  trial  without  an  order  for  changing 
the  attorney.  The  lessors  of  the  plaintiff,  although  notice  was  given  of  this 
rule  for  a  new  trial,  thought  right  to  treat  it  as  a  nullity,  and  to  sign  judgment ; 
and  it  is  to  set  aside  that  judgment  that  this  application  is  made.  On  the 
argument  on  the  case  the  application  was  resisted,  on  the  ground  that  the 
defendant  could  not  have  availed  himself  of  the  service  of  the  rule  for  a 
new  trial  on  cause  being  shewn  against  it ;  and  that  therefore,  the  lessors 
of  the  plaintiff  were  entitled  to  treat  it  as  a  nullity.  On  behalf  of  the  appli- 
cation it  was  contended  by  Mr.  Whttehurst,  that  it  did  not  appear  that  the 
defendant  was  wrong,  as  non  eonmtai  but  that  Raynes  was  still  the  attorney  oa 

(e)  2  New  Rep.  509.  (/)  1  W.  Black.  & 
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the  record;  tnit  (hat  is  the  very  ground  of  the  objection,  as  the  rule  for  the  ^f^^^^ 
new  trial  was  obtained  by  a  different  attorney,  and  no  order  had  been  had  to 
change  the  attorney :  there  is.  therefore,  nothing  in  that  argument  It  is 
plain  that  NiehoU  was  the  person  who  obtained  the  rule.  Several  cases  were 
cited  by  Mr.  Humfrey^  the  first  of  which  was  that  of  Gindws  v.  Moore. 
There,  cause  was  shewn  against  a  rule  to  discharge  a  defendant  out  of  custody, 
and  a  preliminary  objection  was  taken,  that  the  rule  had  been  moved  for  by  a 
new  attorney  wiUiout  an  order  to  change.  But  there  the  application  was  made 
to  the  Court,  and  the  objection  prevailed.  It  does  not  however  follow  from 
that  decision,  that  because  a  party  by  going  before  the  Court  can  take  the 
objectkm,  that  therefore  he  may  consider  the  step  he  objects  to  as  no  step  at 
all.  Indeed,  it  is  quite  the  reverse,  and  that  decision  only  shews,  than  when 
the  parties  come  before  the  Court,  no  proceeding  by  a  new  attorney  is  con- 
sidered to  be  of  avail,  except  there  has  been  an  order  for  changing  the  attor- 
ney. The  next  case  is  that  of  Lovegrove  v.  Dymond.  The  application  of 
that  case  is  still  more  remote  from  the  argument,  for  there  a  rule  nifi  for 
judgment  as  in  case  of  a  nonsuit  was  obtained,  and  it  was  objected  that  the 
plaintiff  could  not  be  heard  to  shew  cause,  because  he  had  obtained  an  order  to 
change  the  attorney  which  he  had  not  served.  However,  there  the  plaintiff 
was  personally  in  Court,  and  was  not  only  heard,  but  successfully.  That 
case,  therefore,  has  no  tendency  to  shew  that  this  proceeding  was  a  nullity. 
There  is  also  the  case  of  Phiilipt  v.  Berkeley,  where  my  brother  Liiiledale 
says,  that  it  is  a  good  objection  to  granting  a  rule,  that  there  had  been  no 
order  served  for  changing  the  attorney.  And  so  indeed  it  might  be,  provided 
it  were  brought  under  the  notice  of  the  Court ;  but  that  case  does  not  shew 
that  the  lessors  of  the  plaintiff  may  treat  this  rule  for  a  new  trial  as  a  nullity 
There  were  two  other  cases  cited,  but  neither  of  them  goes  to  the  length  of 
proving  this  step  to  be  a  nullity.  In  one  of  them,  Powel  v.  Little,  it  was 
decided,  that  where  there  had  been  a  change  of  the  plaintiff's  attorney  in  pri- 
vate, without  the  authority  of  an  order  so  to  do,  a  payment  of  the  debt  by 
the  defendant  to  the  original  attorney  was  a  good  payment.  Another  case, 
which  was  not  cited,  was  that  of  Robean  v.  Eaton  (g),  where  it  was  held,  that 
a  payment  by  the  defendant  to  the  plaintiff's  attorney  on  the  record,  without 
the  authority  of  the  plaintiff,  was  not  a  good  payment.  Neither  of  those  cases 
have  any  tendency  to  support  the  argument,  that  a  rule  for  a  new  trial  having 
been  obtained  by  a  new  attorney,  without  an  order  to  change  the  attorney,  is 
thereby  rendered  a  mere  nullity.  When  the  case  is  considered,  what  in 
eflect  has  been  done  ?  There  is  no  reason  to  say  that  the  Court  has  been  im- 
posed on.  An  objection  has  been  taken  on  moving  for  the  rule  for  a  new 
trial  to  what  was  done  at  the  trial ;  in  fact,  the  Court  attended  to  the  counsel 
who  moved  for  the  rule,  and  it  is  immaterial  whether  he  were  instructed  by 
A.  or  by  B.  Suppose  there  had  been  a  total  mistake,  and  the  attorney  had 
not  been  aware  of  the  necessity  to  have  an  order  to  change  the  attorney,  and 
Nichols  had  moved  for  the  rule  in  perfect  ignorance  of  that  necessity ;  could 
it  be  said  that  the  Court  would  not,  on  imposing  some  terms,  have  entertained 
the  application  for  a  new  trial,  and  would  not  have  left  the  rule  for  a  new 
trial  m  its  full  vigour,  just  as  if  it  had  been  moved  for  by  means  of  the  at- 
torney on  the  record.  Raynee,    If  that  could  have  been  done,  there  would  have 

(^)1T.R.62 
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been  no  right  to  treat  that  rule  as  a  nullity,  and  to  sign  judgment.  It  seems 
to  me,  therefore,  that  there  was  no  ground  for  considering  the  rule  for  a  new 
trial  as  a  nullity,  and,  consequently,  that  the  lessors  of  the  plaintiff  had  no 
right  to  sign  judgment.  As  to  the  remaining  part  of  the  rule,  I  shall  not  in- 
terfere. It  appears,  that  Nichols  is  now  in  due  form  the  attorney  on  the 
record,  and  if  the  lessors  of  the  plaintiff  can  make  any  use  of  tlie  mistake  that 
there  has  been  when  the  time  comes  to  shew  cause  against  the  rule  for  a  new 
trial,  he  must  be  at  liberty  to  do  so.  I  shall  therefore  only  set  aside  the 
judgment  and  subsequent  proceedings,  but  without  costs,  as  the  defendant 
has  been  in  error. 

Rule  absolute  accordingly 


WoTTON  V.  Russell. 


Ad  under* 
sheriff  has  no 
power  to  ad- 
journ a  cause 
for  aeveral 
days  merelf 
for  the  purpote 
of  enabling 
B  plaintiff 
to  obtain  eri- 
denco  to  sup- 
port his  action 


^HIS  was  an  action  by  &n  apothecary,  for  medicines  supplied  to  the  de« 
fendant.  Notice  of  trial  before  the  sheriff  oC  Middlesex:  was  given  for 
the  13th  of  March  last,  and  on  that  day,  after  the  jury  was  sworn  and  some 
witnesses  were  examined,  the  plaintiff's  attorney  discovered  that  he  had  not 
got  sufficient  proof  under  the  Statute  55  G,  3,  c.  194,  s.  21,  that  the  plaintiff 
was  properly  licensed  (a).  The  under-sheriff  then  adjourned  the  trial  for  a 
few  hours,  to  enable  him  to  procure  the  necessary  evidence.  The  attorney 
not  being  able  that  day  to  procure  it,  the  under-sheriff  again  adjourned  the 
trial  until  the  following  day,  although  it  was  objected,  on  the  part  of  the  de« 
fendant,  that  the  plaintiff  ought  to  be  nonsuited.  The  following  day,  it  was 
again  objected,  on  the  part  of  the  defendant,  that  the  trial  would  be  irregular ; 
but  it  was  then  discovered  that  one  of  the  jurymen  was  absent,  and  the  sheriff 
further  adjourned  the  trial  until  his  next  Court  day,  on  the  20th.  On  that 
day,  the  defendant's  attorney  again  protested  against  the  trial  being  proceeded 
with,  but  the  under-sheriff  tried  the  cause,  and  a  verdict  was  found  for  the 
plaintiff  for  14/.  3«.  3^.     A  rule  nisi  for  a  new  trial  having  been  obtained: 

Barstow  shewed  cause. — It  was  intended  by  the  Statute  3  &  4  F9^  4,  c  42, 
8.  17,  to  give  sheriffs  the  same  powers,  on  writs  of  trial,  that  judges  have  at 
Nisi  Prius  ;  and  it  would  be  impossible  for  a  sheriff  to  perform  the  necessary 
duties  unless  he  had  the  same  powers.  The  cases  which  have  been  decided  on 
the  point,  as  far  as  they  go,  shew  that  the  sheriff  has  the  same  powers.  It  was 
at  first  doubted,  whether  a  sheriff  could  nonsuit  a  plaintiff  on  a  writ  of  trial, 
but  it  has  since  been  decided  that  he  can.  The  cases  where  it  has  been  held  that 
he  cannot  certify  to  deprive  the  plaintiff  of  his  costs,  proceed  on  a  totally  dif> 
ferent  ground  (^). — [  Williams^  J. — Did  you  ever  know  of  a  case  at  At#t 
PriuSy  where,  after  one  witness  had  been  examined,  the  judge  acceded  to  a 
request  on  the  part  of  the  plaintiff  to  put  off  the  trial!  There  is  no  doubt 
that  it  was  held  in  a  case  in  the  state  trials,  that  where  all  parties  were  wotd 


(a)  S<»e  the  case  of  Morgan  v.  Rud- 
dock, 1  Har.  &  Wol.  505 ;  4  Dowl.  P. 
C  311  Shearwood  v.  /%,  2  Har.  & 
Wo\,  i49 ;  5  Ad.  &  £1.  383,  and  fTil- 


Ih  V.  Langridge,  2  Har.  U  TTol.  250: 
5  Ad.  &  £1.  38a 

(b)   IFardroper  v.  Richardsim^  1  Ad. 
&£1.  75;  3  Nev.  &  Man.  839. 
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with  fatigue  bj  the  length  of  a  trial,  the  Court  could  adjourn*  but  that  is     -B^^J^ 
'  diflerent  case.]— A  case  occurred  on  the  Western  Circuit,  where  the 
'fisel  who  was  reiained  on  the  part  of  the  plaintiff,  was  also  engaged 
1  case  in  the  criminal  Court,  and  the  judge  allowed  the  cause  to  be 
A  later  hour  in  the  day.      Many  other  instances  might  be  cited,  it 
^       ji  unfrequently  the  practice  of  the  judges.     In  Hardy  s  Case  (c),  the 
t  very  unnecessarily  doubted  their  power  to  adjourn,  and  induced  the 
^.nsoner  to  make  a  request,  that  his  trial  should  be  adjourned.     Afterwards, 
OQ  the  trial  of  Home  Tooke  (d),  he  having  protested  against  an  adjourn- 
ment,  the  Court  decided   that  they  had  power  to  adjourn,   though  not 
requested  so  to  do  by  the  prisoner. — [FfV//iV»fii*,  J.— Lord  Chief  Justice  Eyr* 
then  used  the  expressions  as  to  the  urgent  necessity  of  an  adjournment,  to 
which  I  before  alluded] — That  case  shews  that  a  judge  has,  at  his  discretion, 
a  right  to  adjourn  a  criminal  trial,  and  d  fortiori  therefore,  a  civil  one.— [fFi7- 
Hams,  J.— -What  is  the  object  of  counsel  requesting  the  officer  of  the  Court  to 
delay  the  swearing  of  the  jury  for  a  short  time,  until  it  is  ascertained  that  a 
particular  witness  is  in  Court,  unless  it  be  because  there  is  no  power  to  ad« 
joum  the  cause  if  it  is  subsequently  discovered  that  he  is  absent  ?]— It  being 
a  matter  of  discretion  with  the  Court,  counsel  cannot  tell  whether  that  discre- 
tion  will  be  exercised  ;  but  that  practice  does  not  prove  that  the  Court  has  no 
power  at  all.     In  the  case  of  The  King  v.  Kinnear,  Wool/,  and  others  («), 
the  power  to  adjourn  was  recognised  by  the  Court,  and  then  a  question  arose 
as  to  the  jury  separating  on  the  adjournment  ;  and  a  distinction  was  drawn 
between  a  criminal  case,  where  the  life  of  the  defendant  was  concerned,  and 
any  other  criminal  case,  or  a  civil  one.     This  question  also  arose  in  the  case  of 
Paekham  v.  Newman  (/),  but  was  not  decided.     It  must  be  shewn  clearly, 
on  the  other  side,  that  a  judge  has  not  power  to  adjourn  a  cause,  before  the 
Court  will  make  this  rule  absolute. 

Mianttl^  eontrd. — The  cases  cited  on  the  other  side,  certainly  shew  that  the 
Court  has  power  to  adjourn  a  trial  in  a  case  of  urgent  necessity ;  but  no  case 
has  been  cited,  which  shews  that  the  Court  can  do  it  in  a  case  like  the 
present,  where  there  was  no  urgent  necessity.  The  only  cause  assigned, 
was  the  absence  of  evidence,  which  the  plaintiff  ought  to  have  been  prepared 
vHh.  In  the  case  of  Lord  Dudley  and  Ward  v.  Robine  (y),  Lord  Tenter- 
den  refused  to  adjourn  a  cause  and  call  on  another,  so  that  a  party  might 
send  and  get  a  deed  properly  stamped,  and  accordingly  nonsuited  the  plain- 
tiff. The  under-sheriff  ought  to  have  done  the  same  in  the  present  case^  or 
the  phintiff  should  have  withdrawn  the  record  before  the  jury  was  sworn. 

Cur.  adv.  vult, 

Williams,  J.,  afterwards  (May  lOth),  gave  judgment. — This  was  an  ap* 
plicataoD  to  set  aside  the  proceedings  under  a  writ  of  trial,  on  the  ground  that 
when  the  cause  came  on  for  trial,  after  it  was  commenced,  it  was  adjourned 
by  the  under-sheriff  to  a  later  hour  of  the  same  day,  and  again  from  that  time 
to  a  farther  day,  and  again  from  that  day  to  a  subsequent  day,  after  an  inter- 
val of  several  days.      The  question  was,  whether  that  adjoiurnment,  being,  as 

State  trials,  vol.  24,  p.  414,  &c.  (/)  3  Dowl.  P.  C.  165 ;  1  Cr.  Mees. 


State  trials,  vol.  24,  p.  414,  &c.  (/)  3  Dowl.  P.  C.  1 61 

State  trials,  vol.  25,  p.  1 28,  &c.        &  Roa.  584 ;  5  Tyr.  215. 
SB.  &  Aid.  462;  1  Chit.  401.  (g)  3  Car.  &  P.  26. 
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it  was  admitted,  without  consent,  the  trial  was  properly  held  on  that  laat  ad- 
journment day,  which  was  a  week  after  the  first  day.     Now,  in  order  to  8up> 
port  that  adjournment,  that  act  was  assimilated  to  the  power  of  a  judge  to 
adjourn  a  cause,  several  instances  of  which,  both  in  civil  and  criminal  cases, 
were  alluded  to  in  the  course  of  argument.      It  is  unnecessary  to  refer  par- 
ticularly to  them.     Every  circuit  furnishes  instances  of  it  being  done  in  civil 
cases ;  and  the  question  is,  whether  those  cases  furnish  any  ground  for  a 
^Dluntary  and  uncalled  for  adjournment  like  the  present.    It  took  a  whole  week 
en  one  occasion,  to  try  the  case  of  Doe,  dem.  Tatham  v.  Wright;  and  if,  in 
such  a  case,  the  Court  had  no  power  to  adjourn  the  cause  from  day  to  day, 
none  of  the  parties  could  possibly  have  survived  the  fatigue.     The  necessity, 
therefore,  which  gives  rise  to  the  power,  furnishes  a  justification  of  the  prac- 
tict'.     But  is  there  any  analogy  between  a  case  where  there  is  an  absolute 
necessity,  and  a  case  where  there  is  an  uncalled  for,  unconsented  to,  and  un- 
necessary adjournment  of  a  cause  from  one  court  day  to  another,  and  which 
can  only  be  for  the  purpose  of  avoding  a  nonsuit !     I  certainly  am  not  inclined 
to  further  the  power  to  make  such  an  adjournment.     The  analogy  does  not 
at  all  hold,  and  this  case  is  quite  distinguishable  from  those  cited,  which  fur- 
nish no  precedent  for  the  great  extent  of  this  stretch  of  discretion,  or  of 
authority,  whichever  it  may  be  called.     It  is  a  practice,  which,  when  brought 
to  the  notice  of  the  Court,  cannot  be  countenanced,  or  be  allowed  to  become 
a  precedent  on  a  future  occasion.     These  proceedings,  therefore,  must  be  set 
aside. 

Rule  absolute. 


Argent  v.  Reynolds. 


1.  A  writ  of 
■ummons  may 
not  be  served 
in  a  different 
county  from 
that  mentioDed 
in  it. 

2.  ArulAto 
set  aside  the 
copy  ofa  writ  of 
■ummons,  and 
the  service 
thereof,  for 
irregularity, 
does  not  ask 
too  much, 
though  there 

is  no  irregula- 
rity in  the 
oopv,  but  only 
in  the  serrice. 


npHIS  was  a  rule  to  shew  cause  why  the  copy  of  a  writ  of  summons,  and 
the  service  thereof,  should  not  be  set  aside  for  irregularity.  The 
copy  served  was  a  correct  copy  of  the  writ,  and  the  defendant  was  des- 
cribed therein  as  of  Ongar,  in  the  county  of  Ettex,  but  it  had  been  served 
on  him  in  the  city  of  London.  The  affidavit  stated,  that  the  service  was  not 
within  two  hundred  yards  of  the  border  of  the  county,  and  that  there  was 
no  dispute  as  to  the  boundary  (a). 

Peacock  shewed  cause,  and  contended  that  the  affidavits  only  stated  that 
the  defendant  had  been  served  in  London,  whereas,  they  ought  to  have  gone 
on,  and  negatived  a  service  in  Eeeex,  as  the  defendant  by  taking  the  copy  of 
the  writ  with  him  into  Eeeex  was  in  effect  served  there.  He  also  submitted, 
on  the  authority  of  the  case  of  Huggett  v.  Parkin  (Jb),  that  at  any  rate  the 
rule  ought  to  be  discharged  with  costs,  for  asking  too  much,  as  it  was  clear 
that  the  copy  of  the  writ  was  correct,  the  only  objection  made  being  to  the 
service. 


EreHtne  Perry,  conird,  contended  that  the  service  was  clearly  irregular. 


(a)  See  the  Statute  2  &  3  /T.  4,  c. 
39,  8.  1|  and  Lewis  v.  Newton,  1  Gale, 


288 ;  4  Dowl.  P.  C.  355;  2  Cr.  Mees.  & 
Ro8.  732 ;  1  Tvr.  &  Gr.  72.  , 

(b)  1  Bing.  (S5 ;  7  Moore,  359. 


Retnolos. 
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and  that  as  to  the  role  asking  too  much,  if  the  senrice  were  set  aside  for  BaU  Oo»t, 
irre^laritj,  the  copy  of  the  writ  became  mere  waste  paper,  and  therefore  the  aroknt 
role  only  asked  wluit  was  of  no  consequence  to  either  party.  He  also  con- 
tended that  the  case  differed  from  the  one  cited,  as  there  the  rule  sought  to 
set  aside  the  writ  itself. 

WnLTAMS,  J. — I  have  no  doubt  but  that  the  service  of  the  writ  is  irre- 
gular, but  1  shall  take  time  to  consider  whether  the  rule  asks  too  much. 

Cur.  ado.  vuli. 

Williams,  J.,  the  next  day  gave  judgment. — I  took  time  to  consider  this 
case,  as  to  the  objection  that  the  rule  asked  too  much,  there  being  nothing 
wrong  in  the  copy  of  the  writ  but  only  in  the  service  of  it.  I  have  no  doubt 
as  to  the  service  being  irregular.  A  case  was  cited  of  Huggeti  v.  Parkin^ 
(and  there  are  other  cases  to  the  same  eflect  (c)  ),  where  the  motion  was  to 
set  aside  the  writ,  the  irregularity  being  in  the  service,  and  it  was  then  held 
that  as  the  writ  was  good  the  rule  must  be  altogether  discharged.  I  doubted 
at  first  as  to  the  present  case,  but  on  consideration  it  appears  to  me  that  the 
copy  of  the  writ  is  just  nothing  at  all.  It  is  part  of  the  service,  and  is  only 
the  mode  in  which  the  service  is  eflected.  The  rule  therefore  asks  no  more 
eflectively  than  to  set  aside  the  service  of  the  writ,  and  as  there  is  nothing 
improper  in  asking  that,  it  must  be  made  absolute. 

Rule  absolute. 

(e)  IFaiton  v.  Siedman,  1  Marsh.  9;  Harvey  v.  Bennett,  2  Chit.  238;  Ahra- 
Im  v.  NoakeM,  1  Chit.  615. 


Deal  v.  Day. 


rpms 


TS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  the  appearance  If  a  defend- 

entered  by  him  for  the  defendant,  and  the  subsequent  proceedings,  nUmed^ki** 

should  not  be  set 'aside  for  irregularity,  with  costs.     The  defendant  had  been  writ  ofium- 

served  with  a  writ  of  summons  on  the  24th  of  March,  in  which  he  was  named  on  him,  and 

Robert  Henry  Day,  his  real  name  being  Robert  Hitchman  Day.     When  ^^^^^^^^^^ 

served,  he  said  that  was  not  his  name,  but  refused  to  say  what  it  was.    On  peannce  uuder 

the  5th  oi  April,  an  affidavit  was  made  of  the  service,  which  was  intituled  in  Jhe  right  name 

a  cause  against  Robert  Henry  Day,  and  stated  a  service  on  ''  the  above  named  ^^®  affidarit 

defendant.^    Subsequently,  it  was  discovered  what  the  defendant's  real  name  which  the  ap- 

was,  and  on  the  19th,  the  plaintiff  entered  an  appearance  for  the  defendant  JnJJ'^mtlat 

under  the  Statute,  on  the  above  affidavit  of  service.     The  appearance  was  correspond 

entered  in  this  form  :  "  Robert  Hitchman  Day  sued  as  Robert  Henry  Day.''  J^JJ^c^  '^ 
A  dechiration  was  afterwards  delivered. 

Ay^^<f  shewed  cause. — Since  the  Law  Amendment  Act,  Z  &4  W.  4,c.  42, 
8.  11,  the  plea  of  misnomer  is  taken  away ;  and  the  defendant  is  now  bound, 
in  case  of  being  wrongly  named,  to  take  out  a  summons  before  a  judge  to 
make  the  amendment  Instead  of  so  doing  that,  he  has  suffered  the  plaintiff 
to  enter  an  appearance,  which  he  was  entitled  to  do  in  this  form,  and  afler«- 
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BiOCwri,      wards  to  deliver  a  declaratiooi  whereby  unnecessary  eipenoes  bava  ben 
incurred^ 


Dral 

r 
Day. 


5Aee,  conird, — A  plea  in  abatement  for  misnomer  could  only  be  after  decla- 
ration, and  the  power  given  the  defendant  by  the  Statute  3  &  4  W.  4,  c.  11, 
is  to  amend  the  name  in  the  declaration ;  but  this  rule  is  to  set  aside  the  ap- 
pearance, which  is  a  much  earlier  sta^e  of  the  proceedings.  The  irr^ukrity 
complained  of  is  totally  mistaken.  There  is  no  doubt  but  that  the  plaintiff 
was  entitled  to  enter  the  appearance  for  the  defendant  in  this  form,  but  in 
order  to  do  that,  it  is  necessary  that  there  should  be  a  proper  aflidaYit  of  the 
service,  and  it  should  correspond  with  the  appearance.  This  affidavit  states 
a  service  on  Robert  Hmtty  Du^^t  which  cannot  warrant  an  appearance  of 
Robert  Hitchman  Day^ 

Williams*  J. — ^The  objection  here  is,  that  the  eorrection  of  the  defeodantV 
name  was  not  effectively  made  by  the  plaintiff,  and  that  in  fact,  he  has  not 
corrected  it.  I  apprehend  that  the  plaintiff  might  have  entered  the  appear- 
ance in  the  erroneous  name,  and  might  have  afterwards  corrected  the  mistake 
when  he  declared.  But  the  objection  is,  that  he  has  failed  in  making  the 
correction  in  the  appearance,  and  that  the  affidavit  of  service,  on  which  that 
appearance  was  entered,  does  not  state  a  service  on  the  real  man  at  all.  The 
affidavit  is  intituled  in  an  action  against  Robert  Henry  Day,  and  states  a 
service  on  the  above  defendant.  It  does  not  follow  the  correction,  which  is 
consequently  not  made  on  proper  grounds,  and  the  irregularity  must  there- 
fore be  allowed  to  prevail 

Rule  absolute^ 


Handford  v.  Handford. 

1.  Goods  rap-  ^HIS  action  was  tried  before  the  deputy  judge  of  the  Palace  Court,  on  a 

plied  to  » third  ^^j  Qp  trial.     It  was  an  action  for  goods  sold  and  delivered  to  the 

desire^  of  the  defendant.    The  issue  delivered  and  the  writ  of  trial,  instead  of  having  the 

m/^"be*reio.  conclusion  directed  by  the  rule  of  H.  TA  W,  4,  schedules.  No.  4, 6  (a),  fully 

rered  under  a  set  out,  had  only  the  words  '*  and  forasmuch,  &c."     At  the  trial,  part  of  the 

■ourand'/eli-  amount  proved,  was  for  goods  supplied  to  a  third  person  at  the  defendant's 

rered  to  the  desire ;  it  was  objected^  that  the  plaintiff  could  not  recover  for  them  in  this 

2.  If  an  form  of  action,  but  the  evidence  was  admitted,  and  the  plaintiff  recovered  a 

o?"ria*°^mTt"*  verdict  for  2/.  13*.    A  rule  nm  having  been  obtained  for  a  new  trial,  or  for 

to  get  out  at       arrest  of  judgment : 
length  the 
form  directed 

by  the  rule  of  Roee  shewed  cause. — ^The  rule  for  a  new  trial  is  moved  for  on -the  ground 
the  Court  wm  ^^  ^^  improper  reception  of  evidence  as  to  the  goods  supplied  to  a  third 
arreat  the  person,  but  there  is  no  doubt  but  that  the  plaintiff  may  recover  for  them  in 

this  form  of  action,  a  delivery  to  a  third  person,  at  the  defendant  s  recjoeat, 
being  a  delivery  to  the  defendant  himself.  The  rule  in  arrest  of  judgment  ia 
moved  for  on  the  ground,  that  the  issue  and  writ  of  trial,  by  omitting  to  set 
out  at  length  the  form  of  conclusion  given  by  the  rule  of  //.  T,4Wi4,ia 

(a)  2  Dowl.  P.  a  329, 330. 
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not  tbev  that  it  was  a  case  in  which  the  sum  sought  to  be  recovered  did  not  BaU^Cmn, 
exceed  20L,  and  in  which,  therefore,  the  judge  had  authority  to  proceed  unaer 
the  Statute  Z&4W.  4,c,  42,  8. 1 7.  It  is,  however,  sworn  on  the  affidavit  in 
opposition  to  the  rule,  that  according  to  the  usual  practice  of  the  Court,  the 
conclusion  is  made  up  in  this  way.  The  omission,  moreover,  if  material  at 
al),  has  been  waived  by  accepting  the  issue,  and  going  to  trial,  without  sooner 
objecting  to  it.  The  judgment,  also,  cannot  be  arrested  until  it  is  entered 
up,  whidi  has  not  yet  been  done. 

R.  V,  Riehardt^  eonird, — There  are  two  conflicting  cases  on  the  question, 
ss  to  the  evidence  being  properly  receivable  on  this  form  of  declaration ;  the 
itrst,  is  Ramsden  v.  Ambrose  (6),  where  it  was  held,  that  such  evidence 
would  not  support  such  a  declaration.  In  Butt  v.  Ttbbt  (e),  however,  the 
Court  expressed  a  strong  opinion  that  such  evidence  would  support  si.ch 
a  declaratbn  ;  it  is  submitted,  that  the  former  of  those  opinions  is  the  more 
correct.  As  to  the  other  objection,  that  the  proper  conclusion  is  not  set  out, 
it  does  not  appear  on  this  record,  that  it  was  a  case  in  which  the  sheriff  had 
iiij  jurisdiction ;  it  is  impossible,  therefore,  that  judgment  can  be  entered  up. 
It  ought  to  appear  to  be  a  case  within  the  Statute  3  &  4  fT.  4,  c.  42,  s.  17, 
in  which  the  sheriff  can  act. 

Coleridge,  J. — On  the  first  point  I  have  no  difficulty,  and  I  should  not 
hare  disturbed  the  verdict  on  that  ground.  Without  entering  into  the  cases, 
I  have  no  doubt  that  a  delivery  of  goods  to  a  third  person  may  be  a  delivery 
to  the  defendant,  so  as  to  be  recovered  under  a  count  for  goods  sold  and  de- 
livered to  him.  As  to  the  second  point,  it  is  a  more  serious  objection,  as  the 
authority  to  issue  writs  of  trial  is  a  limited  authority,  and  consequently,  the 
coDchisioD  of  them  is  not  like  the  ordinary  conclusion  in  the  case  of  a  venire 
at  the  end  of  a  comnaon  record,  where  abbreviations  are  generally  made.  Had 
nothing  been  said  as  to  the  practice,  1  should  have  thought  it  very  incorrect, 
and  1  have  no  doubt  but  that  it  is  very  wrong,  to  omit  the  words  at  the  oon- 
clasion  of  the  writs  of  trial  Now  Mr.  Roif's  affidavit  says,  that  it  is  the 
usual  practice ;  but  when  I  remember  how  objectionable  that  practice  is,  and 
how  recently  it  must  have  arisen,  and  when  the  master  moreover  informs  me 
that  an  additional  number  of  folios  is  allowed  on  the  taxation  of  costs  on  writs 
of  trial  on  account  of  this  form,  if  that  practice  has  prevailed  in  many  in- 
^ances,  the  sooner  the  practice  is  corrected  the  better.  The  rule  in  arrest  of 
judgment  must  therefore  be  made  absolute  on  that  ground. 

Rule  absolute  in  arrest  of  judgment 

{b)  1  Str.  127.  (c)  8  T.  R.  327. 


Tanner  v.  Smart. 

C  JONES,  on  the  26th  of  April,  moved  for  a  rule  to  discharge  the  in  order  to 
defendant  out  of  custody,  under  the  Small  Debtor's  Act,  48  G.  3,  c  fe^^Jt'ol' 

rule  abeolute 
in  the  fiist  instance,  for  Hii  diBchar^e  under  the  48  O.  3,  c  123, 10  days'  notice  must  be  given 
before  the  intended  day  of  application,  and  it  it  not  tui&cient  if  it  be  10  days  before  the  actual 
dayofi^lication. 
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Baa  OMtrf.  123.  Notke  had  been  g^iven  on  the  7th  of  Aprii,  that  the  application  would 
be  made  on  the  16th.  It  was  aubmitted,  that  althoug^h  there  was  not  ten 
days'  notice  before  the  16th,  yet  being  more  than  ten  days*  notice  prcTious 
to  the  day  the  rule  was  moved  for,  that  there  had  been  a  sufficient  compli- 
ance with  the  rule  of  H,  T.,  2  W,  4, 1.  90  {a),  and  that  therefore,  the  rule 
might  be  absolute  in  the  first  instance. 

Williams,  J. — That  is  not  sufficient  notice  under  the  rule  of  Court    Thii 
rule  must  therefore  be  nisi  only. 

Rule  nisi  granted  (b). 


(a)  1  Dowl.  P.  C.  195.  W«l.  &  Hodges,  53;  6  Dowl.  P.  C 

'See  Ralph    t.  Jacobs,  I  Will.      279. 


Ogle's  Bail. 

1.  8mih,  ^HIS  was  a  case  of  country  bail.     The  action  was  commenced  in  the 

pieco^headed  Court  of  the  borough  of  Newcastle-upon'TynSt  and  was  remo%ed  into 

^ntJi;Q««»'«  this  Court  by  certiorari.      The  bail-piece  was  headed,  "In  the  Queen t 

mencingr'"'*  Bench^^    It  then  began^  *'  Town  and  county  of  Neweasiie-upon-Tifne,  to 

"  town  ind  wit." 

county  of  AVw- 
eattl«'\ 


I^iuding^"         ^  ^-  Wi/*Ofi  opposed  the  bail. — There  is  an  objection  to  the  bad-piece, 

the  urest  to  because  it  states  the  arrest  to  have  been  on  a  capias,  whereas  the  cause  has 

aeapio^t  bad,  been  removed  into  this  Court  by  certiorari,  the  arrest  having  taken  place  in 

*^«.*ction  the  inferior  Court.     It  ought  to  be  stated  that  it  was  bail  on  certiorari,  or 

commenced  in  that  the  copios  was  in  the  Court  below. 

the  inferior 

2.  Semhle,  Byles,  contrd, — ^The  ordinary  method  of  proceeding  in  an  inferior  Court,  is 

to^UtJ'oHV    by  capias,  and  it  will  therefore  be  presumed  that  it  was  by  capias  in  thi» 

poetnff  bail,        instance.     If  it  had  been  stated  to  be  bail  on  certiorari,  it  would  haveap- 

jwSon?  to*"       peared  to  have  been  bail  given  on  the  certiorari,  when  the  cause  was  removed. 

thebaii-piece.     besides,  the  words  "  Town  and  county  of  Netccastle-upon'T^e,  to  wit,"  on 

the  bail- piece,  shew  it  to  have  been  an  action  in  that  Court. — lWiiii€ans,  J.— 

The  difficulty  is  this  ;   bail  is  being  given  in  this  Court,  but  it  appears  on 

the  bail-piece,  that  bail  is  being  given  in  the  Court  below.] — The  heading. 

« In  the  Queen's  Bench,''  shews  it  to  be  in  this  Court. — [  Williams,  J.— It 

appears  that  the  action  was  in  the  Court  below,  and  it  does  not  appear  on  the 

face  of  the  bail-piece,  that  it  is  now  removed  into  this  Court.]— The  objection 

to  the  bail-piece  is  now  too  late.    Notice  of  bail  was  given,  then  other  bail 

were  put  in,  and  notice  of  justification  has  been  given ;  and  after  all  those 

steps,  it  is  too  late  to  make  this  objection  to  the  bail-piece. — [WiUiams,  J.— 

The  plaintiff  had  no  opportunity  before.]— The  plaintiff,  on  notice  of  the  bwl, 

should  have  obtained  a  summons  to  set  it  aside. 

Williams,  J.— I  do  not  see  why  the  plaintiff  may  not  now  make  this 
objection  to  the  bail-piece.    It  will  be  belter,  however,  to  state  what  are 
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die  obiections  to  the  bwl  themselves,  as  that  may  be  an  answer  to  the      ^^^^^ 
whole.  OoL«*8 

An  affidavit  was  then  produced  that  one  of  the  bail,  was  bail  in  another         Bail 
actioD,  and  that  he  was  also  indemnified  by  the  defendant's  attorney,  and  time 
m  gi?eo  to  answer  this  aflUavit,  and  also  to  amend  the  bail-piece. 

Rule  accordingly. 


GlBBlN  V.  RaNDON. 

l^HIS  was  an  action  of  covenant  on  an  apprentice  deed  against  the  master,  A  J^^^T 

for  not  properly  instructing  the  apprentice  in  the  business  of  a  coach-  cauMwu 
maker.    On  the  trial,  at  the  Sittings  in  this  Term,  before  fViUumu,  J.,  aOer  P^^*^. 
examining  one  witness,  the  plaintiff  agreed  to  take  20/.  damages,  and  a  ver-  Prwt,  so  as  to 
(Set  iras  accordingly  given  for  that  amount.  o^^to  blins 

taxed  on  tbe 

Erie,  aflerwards  applied  for  a  certificate  that  the  cause  was  proper  to  be  ^i^o^gi,  J[|jy*' 
tried  at  Nm  Priut,  and  not  before  the  sheriff  under  the  Statute  3  &  4  ^.  4,  one  ^^^^ 
c  42, 8. 17,  m  order  to  prevent  the  costs  being  taxed  according  to  the  re-  when  the  par- 
duced  scale,  given  in  the  dh-ections  to  the  taxing  officers  in  H.  T  W.  4  (a). —  ^^|^e^. 
He  contended,  on  the  authority  of  Broggref  v.  HawkB  (6),  that  there  was 
power  to  grant  the  certificate ;  and  that  it  was  a  case  in  which,  under  the  cir- 
comstanoes,  it  ought  to  be  granted. 

Ji  r.  Riehardi,  eonird,  submitted  that  Wiliiamg,  J.,  had  no  power  to  grant 
it,  u  the  whole  cause  had  not  been  heard  before  him,  the  parties  having  come 
to  an  arrangement 

WaLiAMs,  J. — ^I  thmk  that  this  a  case  where  I  have  clearly  the  power  to 
grant  the  certificate;  and  that  under  the  circumstances,  I  ought  to  do  it. 

Certificate  granted. 

(a)  2  Dowl.  P.  C.  485.  (b)  3  fiing.  N.  R.  88a 


Ingram  t;.  Baldwin. 

fj  C.  JONES  shewed  cause  against  a  rule  to  set  aside  an  interlocutory  An  application 

judgment  for  irregularity,  in  an  action  on  a  bill  of  exchange.    The  demslonof  a^ 
duration  was  filed  on  the  29th  of  Marck,  notice  of  it  was  given  on  the  30th,  j^^„*^^™' 
&Dd  on  the  31  st,  the  defendant  was  ruled  to  plead.    On  the  7th  of  April,  the  tion,  as  to 
Pontiff  signed  judgment  for  want  of  a  plea,  which  was  one  day  too  soon.    On  ^,JISSun«foi 
the  9th,  a  summons  before  a  judge  at  chambers  was  obtained  for  setting  aside  irrMularity, 
this  judgment  for  the  irregularity,  which  was  dismissed  on  the  10th.    On  the  ^bird  da/of 
iSth,  being  the  first  day  of  term,  the  phiintiff  obtained  a  rule  to  compute.  ^S^u^iHtLi 
On  the  20th  this  rule  was  obtained.     It  was  submitted,  that  this  rule  areaMnah]* 
king  to  set  aside  prooaedings  for  irregularity,  was  not  moved  for  withm  a  ^^°^* 
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BattOmrt 


reasonable  time,  as  required  by  the  rule  of  H.  T,2  W.  4, 1.  33  (a) ;  and  that 
it  ought  moreover  to  have  been  moved  for  before  the  plaintiff  took  a  step  in 
the  cause,  by  obtaining  a  rule  to  compute. 

Archboldt  eontrd,  was  stopped  by  the  Court. 

Williams,  J. — ^I  cannot  say  that  the  defendant  has  been  dilatory  by  not 
applying  here  until  the  third  d&y  of  the  Term.  The  rule  must  therefore  be 
absolute. 

Rule  absolute  (b). 


'«)  1  Dowl.  P.  C.  187. 
(b)  In  FoweU  v.  /Vfre,  2  Har.  k 
Wol.  379;  5  Ad.  &  £1.  818;  5  Dowl. 


P.  r.  276;  1  Nev.  &  Per.  227;  and 
BMnt  V.  Grata,  Will.  Wol.  &  Ihr. 
373. 


It  ■uffieieotly 
^>peftrt  that  t 
party  haa  be- 
come defend- 
ant in  an  eject* 
ment  brought 
bfamortgaffee, 
to  entitle  him 
to  a  rale  under 
the  Statute 
7  G.  a,  e.  20, 
if  it  is  awom 
that  he  haa  en- 
tered th«urual 
appearance. 


Doe,  dem.  Cox  t;.  Brown. 

^HIS  was  an  action  of  ejectment  by  a  mortgagee,  and  a  rule  nisi  had  been 
obtained  under  the  Statute  7  G,  2,  c.  20,  s.  1,  calling  on  the  lessor  of  the 
plaintiff  (o  shew  cause  why,  on  payment  of  the  principal  and  interest  due  on 
the  mortgage,  the  proceedings  in  the  action  should  not  be  stayed.  The  affidavit 
on  the  part  of  the  defendant  stated  that  he  had  caused  the  usual  appearance 
to  be  entered,  but  did  not  state  that  he  had  signed  the  consent  rule. 

Wighiman  shewed  cause. — It  is  necessary  that  the  party  should  become 
defendant  in  the  ejectment,  before  he  is  entitled  to  have  this  rule  under  the 
Statute  7  G.  2,  c.  20,  s.  1.  That  was  decided  in  the  case  o(  Doe,  d.  Hvnir, 
Clifton  (a).  It  does  not  appear  on  these  affidavits,  that  this  party  has  become 
the  defendant,  a-s  it  is  not  sworn  that  he  has  entered  into  the  consent  rule, 
and  until  that  \s  done,  Richard  Ro9  still  continues  the  defendant.  By  the 
late  rule.  H,  7!,  1  Fie.(b),  it  is  also  necessary  that  the  consent  rule  should  be 
delivered  to  the  attorney  of  lessor  of  the  plaintiff  in  the  same  way  that  pleas 
are,  and  until  that  is  done  the  mortgagee  cannot  know  who  is  the  real  de- 
fendant. 

W.  H,  Watson,  eontrd, — The  practice  is,  to  sign  the  consent  rule,  and  then 
to  ent«r  the  appearance;  and  ts  it  is  sworn  that  the  appearance  has  been  en- 
tered, the  defendant  must  necessarily  have  taken  the  prior  step  of  signing  the 
consent  rule.     They  are  in  fact>  one  and  the  same  thing  in  practice. 

Williams,  J.  (after  conferring  with  Master  Bunce), — The  Master  informs 
me,  that  signing  the  consent  rule  and  entering  the  appearance,  are  as  near  as 
possible  simultaneous  acts,  and  <itre  generally  done  at  the  same  time.  Now 
when  I  find  an  allegation  on  the  part  ^f  the  applicant,  that  the  usual  api^ear- 
^nce  has  been  entered,  and  there  is  no  affidavit  cfenymg  it,  I  musi  assume 
that  all  proper  steps  prior  to  it  have  been  taken,  and  which  usually  are  taken 
at  the  same  time.    I  cannot  therefore  allow  this  objection  to  prevail. 

Rule  absolute. 


(a)  2  Har.  &  Wol.  285 ;  4  Ad.  St  £1.  814.      (b)  AnU.  144. 


•eve- 
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Ball  v.  Ball.  Bgj^. 

A  FIERI  facias  having  issued  to  the  sheriff  o(  Devon  f  to  levy  upwards  of  The  Court 

800/.,  he  seised  some  goods  and  a  vessel  on  the  5th  of  ApriL    On  the  rtheriVT?*"" 

lihf  a  notice  was  given  to  the  sheriff  by  a  person  on  the  behalf  of  the  de-  beasprrn*pt 

eodaat*s  creditors  generally,  that  he  had  committed  an  act  of  bankruptcy,  tlon"foirih0^ 

aodthata^a/  was  about  to  be  issued.    On  the  12th,  another  notice  was  enlargement 

gireo  by  a  person  as  the  petitioning  creditor,  requiring  the  sheriff  not  to  pay  for  returning 

over  the  proceeds  of  the  goods,  except  to  the  assignee  to  be  chosen  under  a  ^^^  °5  ***• 

j^  which  was  about  to  issue.     On  the  1 6th,  a  claim  was  made  by  Hurreli^  ral  claims  hav' 

stating  that  he  was  assignee  of  sixteen  sixty-fourths  of  the  vessel.     Some  to^the^ffoodif* 

fruitless  negotiations  then  took  place,  as  to  getting  an  indemnity,  either  from  feised,  as  it 

tbe  plaintiff  or  from  Hurrelly  which  terminated  on  the2l8t ;  and  on  the  same  should  be  when 

day,  tbe  sheriff  had  notice  given  him  to  return  the /./a.  on  the  29th.     On  the  \lf{^^  V?^*' 

28th,  the  sheriff  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  der  Act 
the  sheriff  should  not  have  the  time  for  returning  the  fi.  fa,  enlarged,  until 
the  first  day  of  next  Term.    On  the  3d  of  xMay,  the  usual  rule  was  obtained 
under  the  Interpleader  Act,  calling  on  Hurreil,  and  the  execution-creditor,  to 
come  in  and  state  the  nature  of  their  claims,     ^ojiat  had  as  yet  issued  (a). 

Bnttt  on  the  8th  of  May,  shewed  cause  against  the  rule  to  enlarge  the  time 
kt  letoming  the  Ji,  fa, — This  rule  is  sougiit  for  as  a  preparatory  step  to  ob- 
taiung  a  rule  directing  an  issue  under  the  Interpleader  Act,  I  &  2  fF.  4,  c.  58, 
s.  6,  and  it  is  submitted,  that  the  same  rule,  as  to  the  sheriff  making  prompt 
application  to  the  Court,  that  has  been  applied  to  motions  under  that  Act, 
must  be  applied  to  the  present  case.  In  the  cases  of  Cook  v.  Ailen  (6),  and 
Bid^ncay  v.  fiMker  (c),  a  delay  of  nine  and  of  eight  days,  was  held  to  be  a 
bar  to  the  sheriff  obtaining  relief  from  the  Court.  Here  the  delay  has  been 
stdi  greater.  At  any  rate,  the  Court  will  only  grant  the  rule  on  payment  of 
eosu,  BeaU  r.  Overton  (d). 

Crmtder,  eonird, — ^The  rule  which  is  acted  on  in  granting  relief  to  she- 
riffs under  the  Interpleader  Act,  is  not  applicable  to  this  sort  of  motion;  but 
ereo  if  it  is,  this  is  not  a  case  within  that  rule.  The  special  circumstances  of 
this  case,  which  are  set  out  on  the  affidavit,  sufficiently  account  for  the  delay 
that  there  has  been  («).  The  Court  will  not  impose  the  terms  of  payment  of 
costs  on  granting  the  rule,  as  it  is  a  fair  and  reasonable  request  which  the 
pUntiff  ought  not  to  have  opposed. 

WiuuMS,  J. — It  seems  to  me  that  I  must  consider  this  case  as  if  the 
Interpleader  Act  had  never  passed.  Applications  of  this  kind  by  the  sheriff, 
vben  placed  in  circumstances  of  difficulty,  were  always  attended  to  and 
granted  <»i  reasonable  grounds.  How  far  the  delay  that  there  has  been,  will  pre^ 

(a)  See  Kirk  v.  Ciark,  4  Dowl.  P.  C.  (d)  Mur.  k  Harl.  172 ;  5  Dowl.  P. 
363.  C.  599. 

b)  2  Dowl.  P.  C.  11.  (e)  See  Toulmin  v.  EdwartU,  Will. 


m 


,     Har.  &  Wol.  189;  3  Dowl.  P.      Wol.  k  Dav.  579. 
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vent  the  sheriff  obtaining  relief  under  the  Interpleader  Act,  is  aquentionwhich 
will  be  decided  when  the  Interpleader  rule  comes  on  to  be  argued.  At  pre- 
sent, the  sheriff  has  shewn  that  he  is  disturbed  by  claims  of  a  greater  or  leM 
degree  of  authenticity,  and  that  there  is  reasonable  ground  for  granting  the 
application.  I  shall  not  grant  the  plaintiff  his  costs,  as  he  ought  not  to  hare 
opposed  the  rule. 

Rule  alMolute. 


Separate  rules 
mutt  be  ob- 
tained for 
judgment  as 
in  case  of  a 
noniuit,  and 
for  money 
deposited  in 
lieu  of  bail 
to  be  paid  out 
of  Court. 


Taylor  t;.  Pitcher. 

J^   ADDISOX  moTed  for  judgment  as  in  case  of  a  nonsuit,  and  asked,  on 
the  same  rule,  to  have  money,  which  had  been  deposited  in  liea  of  bail, 
paid  out  of  Court  to  the  defendant 

Williams,  J.— The  latter  part  of  the  motion  must  be  the  subject  of  a 
aeparate  rule. 

Rule  acoDidiDglj. 


Rule  nm 

grantcJ  for  the 
service  of  the 
demand  of  pos- 
session left  oa 
the  premises, 
to  be  deemea 
good,  in  order 
to  obtain  the 
usual  landlord's 
rule  under  the 
Sutl  G.4,c 
87,  where  the 
tenant  was 
living  in 
Americtu 


DoHy  dem.  Seloood  «.  Rob. 

ARMSTRONG  moved  for  the  usual  landlord's  rule,  under  the  Statute  1 
(r.  4>  c.  87,  B.  1,  calling  on  the  tenant  to  enter  into  recognizances  to 
pay  the  costs  of  this  ejectment  The  tenant  had  absconded,  and  was  gone  to 
America,  and  his  wife  still  retained  possession  of  the  premises,  and  refused 
to  give  them  up.  Service  of  the  demand  of  possession  had  been  eflected  at 
the  premises,  by  putting  it  under  the  door,  the  wife  who  was  within  having 
refused  to  open  the  door  and  take  it.  The  question  was,  whether  this  was  a 
sufficient  service  under  the  Statute  1  G.  4,  c  87,  s.  I ,  which  required  a  ser- 
vice of  the  demand  at  the  **  dwelling  house,  or  usual  place  of  abode,**  of  the 
tenant ;  and  the  officer  of  the  Ckiurt  doubted  whether  it  could  be  so  con- 
sidered, when  the  tenant  was  living  in  Ameriea. 


Williams,  J. — You  may  tike  a  rule  to  shew  cause  why  the  service  of  the 
demand  of  possession  which  has  been  left,  should  not  be  deemed  good 
service. 

Rule  fim  granted. 


Doe,  dem.  Ward  v.  Roe. 


r  ADDISON  moved  for  jud^ent  against  the  casual  ejector.     The  affi- 
davit  stated  a  service  on  the  tenant  in  possession,  but  that  vrhen  the 


On  a  motion 
for  judgment 
against  the 

where  the  tenant  had  refused  to  hear  the  explanation  of  the  declaration  when  senrice  was 
♦fftfted,  th0  affidavit  shouhl  sUte  particularly  what  took  place. 
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deponent ''  attempted  to  explain'*  the  declaratioii  to  the  tenant,  **  he  reflised     BoOCmrt. 
to  allow  him."  Do,^  ^^^^ 

WAmn 

Williams,  J. — It  ought  to  be  stated  more  particularly  what  took  place  on         bab. 
the  occasion. 

/.  Addison^  on  a  subsequent  day,  renewed  the  application  on  an  affidavit 
which  stated,  that  when  the  deponent  was  about  to  explain  the  declaration  to 
the  tenant  at  the  door  of  his  house,  he  ttaid  that  he  did  not  wish  to  hear  any 
thing  about  it,  and  that  the  deponent  had  better  see  his  attorney.  It  also 
stated,  that  the  tenant  then  shut  the  door  so  that  the  deponent  could  not 
eiplain  it,  but  that  it  was  led  with  him. 

Williams,  J. — ^I  do  not  like  a  general  expression  of  "  attempted  to  explain,^ 
hot  I  think  the  affidavit  is  now  sufficient. 

Rule  absolute. 


Dob,  dem.  Mittins  v.  Rob. 

DCTTT  moved  for  judgment  against  the  casual  ejector.    Service  had  been  Ad  tcknow 

effected  on  the  daughter  of  the  tenant  in  possession  some  days  before  *  j^^^/ced 

the  Tenn,  and  before  the  Term  commenced,  a  letter  was  received  by  the  attor-  f  declaration 

oey  of  the  lessor  of  the  plaintiff,  dated  on  the  12th  of  April,  from  the  attor-  nc^t^dby^ 

ney  of  the  tenant,  acknowledging  the  receipt  of  the  declaration  and  notice,  ^^^^i^^^ 

The  case  of  Doe,  d.  Buitram  v.  Roe  (a),  was  referred  ta  of  the  plaintiff 

'  before  the 

WnxiAjis,  J.-That  U  sufficient.  St^'fJSm 

Rule  granted.       *^/ '^?™*y, 

**  of  the  tenant, 

is  sufficient 
to  gnat  a  rale  for  judgment* 

(a)  1  Will.  Wol.  &  Dav.  69. 


DoB^  dem.  Bbrobr  v.  Dogkbr. 

JJALCOMB  shewed  cause  against  a  rule  for  judgment  as  in  case  of  a  Judgment  as 
nonsuit  obtained  by  Netoman,  and  contended  that  the  Statute  14  O,  S^SSt  may 
2,  c  17,  under  which  judgment  as  in  case  of  a  nonsuit  might  be  obtained,  did  be  obtained 
Dot  extend  to  an  action  of  ejectment  rf^eS^U 

Coleridge,  J.— In  point  of  practice,  it  has  always  been  held  to  extend  to 
Ktions  of  ejectment.  The  plaintiff  must  give  a  peremptory  undertaking,  or 
the  rule  will  be  made  absolute. 

The  rule  was  then  discharged  on  a  peremptory  undertaking. 
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Bail  Court, 

The  Court  will 
allow  execu- 
tion to  be 
ifsued  under 
the  Stat.  19  G. 
3,  c.  70,  8.  4, 
on  a  verified 
copf  of  the 
juotrment  in 
an  inferior 
Court,  if  the 
original  judg- 
ment has  been 
accidental  Ir 
destroyed  ojr 
fire. 


Cheesewright  v.  Franks. 

^URNEY  applied  under  the  Statute  19  G,  3,  c.  70,  s.  4,  to  remove  a 
judgment  out  of  the  Lord  Mayor^s  Court  of  the  city  of  Lmdtm^  io 
order  to  issue  execution  thereon,  the  defendant  having  removed  himself  and 
his  goods  out  of  the  jurisdiction  of  the  Court.  The  motion  was  made  od  a 
veri6ed  copy  of  the  judgment,  which  was  annexed  to  the  affidavit,  the  original 
judgment  itself  having  been  destroyed  by  the  late  fire  at  the  Royal  Exchange, 
and  it  was  submitted,  that  under  the  circumstances,  that  copy  was  sufficient 
to  entitle  the  plaintiff  to  issue  execution  thereon. 


Williams,  J.,  granted  the  application. 


Rule  granted. 


Queen'i  Benek. 

April  25, 

1.  Evidence 
of  the  enjoy- 
ment of  a  right 
of  pasture  for 
twentf-eight 
years,  is  not 
sufficient  for 
a  jury  to  pre- 
sume an  enjoy* 
ment  for  thirty 
years,  as  sUted 
in  a  plea 
founded  on 
the  first  section 
of  the  Pre- 
scription  Act, 
2A3Fr.4, 
C.7L 

3.  Such  evi- 
dence cannot 
be  taken  to 
be  proof  of  a 
plea  of  the  en- 
joyment of  a 
right  for  twenty 
years  to  put 
and  turn  cattle 
on  the  land, 
nnder  the  se- 
cond section; 
such  a  right, 
if^oodatall, 
bemg  an  es^e- 
ment,  and  of 
a  totally  dif- 
ferent nature 
from  the  right 
offwsture, 
which  is  a 
profit  djvrmdre. 


Appleyard  v.  Bayley. 

1>  EPLEVIN  for  taking  cattle  of  the  plaintiff,  in  a  close  called  Lower  Ing,  in 
the  township  of  Thornton,  in  the  parish  of  Bradford,  in  the  county  of 
Fork.  Avowry,  that  the  close  was  the  soil  and  freehold  of  the  defendant, 
and  that  the  cattle  were  taken  therein  damage  feasant.  Pleas : — First,  that 
the  plaintiff  was  occupier  of  a  messuage,  &c.,  and  in  right  thereof,  had  for 
thirty  years  before  the  time  when,  &c.,  and  before  the  commencement  of  the 
suit,  er\joyed  a  right  of  ptteture  in  a  close  called  Toad  Holes  Lane,  that 
the  place  where,  &c.,  was  contiguous  to  that  lane,  and  that  the  defendant  and 
others,  owners,  &c.  of  the  place  where,  &c.,  have  immemorially  repaired  the 
'division  fences,  and  that  on  the  occasion  in  question  they  were  out  of  repair, 
whereby  the  cattle  entered,  &c.,  concluding  de  injuria.  Second,  similar  to  the 
first,  but  claiming  for  twenty  years  a  right  to  put  and  turn  on  the  cattle. 
Third,  similar  to  the  second,  but  laying  forty  years  as  the  time.  RepHcatiens  to 
each  of  the  pleas  denying  the  plaintiff's  right  modo  et  forma,  on  which  issues 
were  joined. 

At  the  trial  before  Patteson,  J.,  at  the  last  York  Assizes,  the  evidence 
given  in  support  of  all  the  pleas  was,  that  the  plaintiff  had  been  for  rather 
more  than  thirty  years  before  the  action  was  commenced,  in  the  constant  habit 
of  depasturing  the  lane  with  his  cattle ;  but  upon  cross-examination  of  his 
witnesses,  it  appeared  that  previous  to,  and  during  the  year  1809,  there  was 
a  "  stang*'  or  rail  placed  across  the  lane,  which  excluded  the  cattle  fit>m  pass* 
ing  into  the  upper  part  of  it.  There  was  no  evidence  to  shew  whether  or  not 
this  stang  was  adversely  erected  or  not.  On  the  part  of  the  plaintiff  it  was 
contended,  that  it  lay  on  the  defendant  to  shew  that  it  was  adversely  erected. 
The  learned  judge,  however,  held  that  it  lay  upon  the  plaintiff  to  shew  that 
the  obstruction  was  not  adverse.  In  summing  up  the  case,  he  told  the  jury, 
that  in  his  opinion  the  first  plea  was  not  proved,  inasmuch  as  only  twenty- 


EASTER  TERM,  1838.  209 

'hM  years  uninterrupted  enjojrment  had  been  prored,  and  that  as  to  the  se 
mnd  and  third,  the  evidence  oflered  did  not  support  them  at  all,  inasmuch  as 
he  considered  the  right  to  "  put  and  turn  on^  cattle  was  an  easement,  whereas 
tlie  evidence  tended  to  prove  the  existence  of  a  right  to  a  profit  d  prendre^ 
aniJ  not  of  an  easement.    A  verdict  was  then  given  for  the  defendant. 

R.  AUxtmder,  now  moved  for  a  new  trial  on  the  ground  of  misdirection. — 
It  may  be  admitted  that  these  pleas  would  have  been  bad  on  demurrer,  but  as 
i<$iie  was  taken  upon  them,  the  plaintiiT,  upon  the  facts  proved,  was  entitled 
to  the  verdict.  The  act  2  &  3  FF  4,  c.  71,  s.  1,  substitutes  the  term  of  thirty 
vears  in  place  of  the  ancient  time  "  whereof  the  memory  of  man  runneth  not 
tu  the  contrary.'"  In  doing  so,  it  does  not  require  that  an  absolute  uninter- 
nipted  enjoyment  for  the  full  period  of  thirty  years  should  be  strictly  proved, 
any  more  than  formerly  the  enjoyment  for  the  longer  period  of  time  need  ha\e 
lieen  strictly  proved.  Sufficient  is  done,  if  an  enjoyment  is  proved  to  have 
existed  for  a  considerable  period ;  and  the  jury  now,  as  formerly,  may  be  left 
to  presume  that  the  enjoyment  has  existed  for  the  whole  period  mentioned  in 
the  pleadings.  Such  evidence  was  offered  in  this  case.  The  third  plea  is  not 
in!itsted  upon,  but  as  to  the  second,  it  is  contended,  that  though  the  evidence 
given  tended  to  prove  a  greater  right  enjoyed  than  that  claimed  in  the  plea, 
yet  that  such  evidence  was  available  in  support  of  it.  The  second  plea  claims 
iin  easement  under  the  second  section  of  the  Act,  which  may  be  supported  by 
the  proof  given  of  a  greater  right.  A  party  may  prescribe  for  less  than  he  is 
entitled  to  claim.  The  Bailiffs,  S^c,  of  Tewkesbury  v.  Bricknell  (a).  Bush' 
ftwd  V.  Pond  (6).  So  in  Phillips  on  Evidence  (c),  it  is  laid  down  that  proof 
of  a  more  ample  right  will  support  a  claim  for  a  more  limited  one. — [Coleridge, 
J.— Is  this  a  question  of  a  greater  or  a  less  right  ?  It  seems  to  me,  rather  a 
question  whether  it  is  the  same  or  a  different  one.] — The  right  to  the  ease- 
ment would  be  included  in  the  right  to  the  profit  d  prendre. 

Lord  Dknman,  C.  J. — This  question  arises  upon  two  very  bad  pleas.  As 
to  the  first,  it  need  only  be  said  that  no  sufficient  proof,  as  required  under  the 
first  section  of  2  &  3  ^.  4,  c.  71,  was  adduced  in  support  of  it.  As  to  the  se- 
cond, the  right  claimed  by  it  was  not  of  a  very  intelligible  nature ;  we  need 
not  now  discuss  the  legality  of  it,  but  if  it  meant  any  thing,  it  meant  to  set 
up  a  title  to  ao  easement,  a  right  less  in  extent  and  different  in  character 
from  that  which  the  evidence  tended  to  establish.  The  cattle,  it  appeared, 
were  turned  on  for  the  purpose  of  pasture  only ;  it  is  true  that  the  exercise  of 
the  right  to  pasture  had  been  enjoyed  without  interruption  for  twenty-eight 
years,  but  the  proof  of  a  right  to  pasture,  which  is  a  profit  d  prendre,  cannot 
be  applied  in  support  of  the  second  plea,  which  claims  an  easement.  I  think» 
therefore,  that  none  of  the  pleas  were  supported,  and  accordingly  no  rule  can 
be  granted. 

LiTTLBDALB,  J. — With  regard  to  the  first  plea,  k  is  quite  clear  that  no 
sofiicient  proof  under  the  existing  Statute  was  offered.  Had  this  case 
occurred  previous  to  that  Act,  it  would  have  been  necessary,  in  support  of 
the  ^rst  olea,  to  have  shewn  the  existence  of  immemorial  usage;  and  haden- 

(a)  I  Taunt.  142.  (c)  Part  3,  ch.  1,  s.  3,  p.  857,  8th  ed« 

(4j  Cro.  Elii.  722.  »         ^       >  f        > 

^OL.  1.  p 
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Qtsew^Bnek,  /ovmeDt  been  proTed  for  a  period  of  twenty-eight  years,  that  would  have 
been  8u(Gcient  for  the  jury  to  presume  the  existence  of  the  right.  The  Act 
of  parliament  has  done  away  with  the  necessity  to  prove  immemorial  usage, 
and  in  place  of  it  has  substituted  a  period  of  thirty  years.  But  it  is  clear 
that  the  enjoyment  for  the  period  so  limited,  must  now,  under  the  Act,  be  proved 
uninterruptedly  to  the  full  extent.  In  this  case,  evidence  was  given  of  eujoy- 
ment  for  the  period  of  twenty-eight  years  only ;  the  first  plea,  therefore,  was 
not  proved.  As  to  the  third,  no  question  arises.  The  second  plea  claims 
only  an  easement  for  the  space  of  twenty  years,  to  put  on  catik  without  say- 
ing for  what  purpose.  No  doubt  the  plea  must  have  been  held  to  be  bad  if  it 
had  been  demurred  to.  But  the  question  now  is,  as  to  what  it  was  necessary  to 
prove  in  support  of  it.  It  is  clear  that  some  definite  evidence  ought  to  have 
been  given  of  the  enjoyment  of  some  particular  easement  for  the  period  of 
twenty  years  ;  such  as  turning  the  cattle  on  to  go  elsewhere,  or  of  harness- 
ing them  to  a  coach  there,  &c.  But  no  evidence  of  this  nature  was  given. 
The  cattle  were  proved  to  have  been  put  on  for  the  purpose  of  enjoying  the 
right  of  common ;  and  proof  of  the  enjoyment  of  that  right,  aflbrds  no  evi- 
dence in  support  of  the  claim  to  enjoy  one  of  another  nature. 

Coleridge,  J. — With  respect  to  the  first  plea,  some  evidence  was  given 
of  enjoyment  before  thirty  years  previous  to  the  action  being  brought; 
then  an  exclusion  was  proved  during  two  years,  and  a  subsequent  uninter- 
rupted enjoyment  lor  twenty-eight  years ;  the  question  is,  whether  that  vcas 
sufficient.  That  depends  upon  the  construction  of  the  fourth  and  sixth  sec- 
tions, as  well  as  the  first ;  and  from  them  it  is  clear,  that  the  enjoyment  must 
be  proved  to  have  been  during  the  period  of  time  next  before  the  action 
brought,  and  must  have  been  one  unbroken  period  of  time.  By  the  Act,  the 
necessity  to  prove  immemorial  usage  is  taken  away,  and  thirty  years  onlif  are 
substituted  in  the  place  of  it.  The  legislature  may,  therefore,  well  be  sup- 
posed to  have  said,  "  you  shall  now  prove  the  existence  of  the  right  during 
the  whole  of  these  thirty  years,  and  nothing  shall  be  inferred.'^  In  this  cause 
that  was  not  done,  and  the  interruption  of  the  two  years  destroys  all  the 
twenty-eight  years  enjoyment. 

As  to  the  second  plea,  the  point  in  my  opinion  is  equally  clear.  That  pica 
is  founded  on  the  second  section  of  the  Act,  which  makes  a  distinction  between 
the  time  necessary  to  establish  an  easement  and  a  profit  <2  prendre  /  and  that 
seems  to  shew  that  the  Act  considers  them  in  other  respects  distinct.  But 
here  all  the  evidence  given,  applied  to  a  right  of  pasture  under  the  first  sec^ 
tion,  and  therefore  could  not  be  considered  as  supporting  the  plea  tinder  the 
second  section.  It  has  been  contended,  that  a  claim  of  a  lesser  right  is  proved 
by  evidence  of  the  enjoyment  of  a  greater,  and  that  is  perfectly  true,  one  is 
included  within  the  other.  But  the  observation  does  not  apply  to  things 
which  are  distinct  in  their  nature. 

Patteson,  J. — ^The  Act  has,  in  truth,  kept  up  the  distinction  which  existed 
at  common  law  between  easements  and  profits  d  prendre.  It  never  was  held 
at  common  la*',  that  a  right  to  one  could  be  proved  by  evidence  of  the  enjoy- 
merji  of  the  other.  * 

Rule  refused. 
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The  Queen  v.  The  Inhabitants  of  St.  John  in  Bedwardine.   Oueen^t  Bench, 

May  2, 

AN  appeal  against  an  order  of  two  justices  for  the  removal  of  Thonuu  Bryant  A  tcttlement 
his  wife,  and  seven  children,  from  the  parish  of  Upton'upon-Severn  to  "pwiM^who 
the  parish  o{  Sl  John  in  Bedwardine,  both  'n  the  county  of  Worcester;  the  occupies  and 
order  was  con6rmed,  subject  to  the  opinion  of  this  Court  on  the  following  fwa  tenement 
case.    The  pauper,  TTiomas  Bryan,  being  legally  settled  in  the  parish  of  St,  ffj,*,?*'""^  ** 
John  ui  Bedtcardine,  did,  at  Michaelmas,  1829,  take  a  house  and  building,  the  landlord  ' 
two  gardens  and  orchard,  in  Upton-upon-Severn,  for  a  year,  of  one  Edward  pfy^iJ^f^^es 
Perrint,  at  ten  pounds,  the  landlord  agreeing  to  discharge  all  taxes  and  pay-  and  payments, 
ments  for  that  period.     Previously  to  entering  into  this  arrangement,  Perrtns  la^Sford  is 
had  offered  the  premises  to  the  pauper  for  nine  pounds,  the  latter  satisfying  thereby  obliged 
the  taxes  and  payments,  but  the  tenant  preferred  to  take  it  at  10/.  upon  the  for  tithes. 
terms  above  stated.     The  premises  were  occupied  for  a  year  under   that 
hiring,  and  the  sum  of  10/.  paid  to  the  landlord  in  respect  of  them.     Under 
•re  head  of  payments,  the  landlord  satisfied  a  claim  for  tithes,  becoming  due 
in  the  course  of  the  year,  to  the  amount  of  6#.     If  the  Court  shall  be  of 
opinion  that,  under  the  above  circumstances,  the  pauper  Bryan  obtained  a 
i^ttiement  in  the  parish  of  Upton-upon-Sevem,  then  the  order  of  removal  is 
to  be  quashed ;  but  if  the  Court  shall  be  of  the  contrary  opinion,  such  ordei 
is  to  be  confirmed. 

Whitmo^e,  in  support  of  the  order  of  sessions. — It  is  true  that  a  settlement 
n.av  be  gained  by  i«nting  a  tenement  at  10/.  only,  although  the  rates,  taxes, 
w'ld  levies  are  paid  by  the  landlord,  Rex  v.  Framlingham  (a),  Rex  v.  St. 
PauTs,  Deptford  (h),  Rex  v.  Thurmaston  (c).  But  the  present  case  stands 
up.jn  a  difierent  footing;  the  rates,  taxes,  and  levies,  mentioned  in  those 
cases,  are  connected  with  the  land  only ;  tithes,  on  the  contrary,  are  levied 
upon  the  produce  of  personal  industry.  Great  inequality  in  the  real  value  of 
tenements  which  will  confer  a  settlement  will  be  introduced,  if  it  is  held  that 
this  pauper  has  gained  a  settlement,  for  the  same  landlord,  in  the  same  parish 
may  have  to  pay  a  very  difierent  amount  of  tithe  for  each  of  many  tenements 
nominany  let, for  10/.  a  year,  as  the  tithe  will  vary  according  to  the  different 
cultivation  by  each  tenant. 

W.  J.  Alexander,  conlrd. — This  case  is  not  to  be  distinguished  from  Rex 
^'  TkurmaHony  which  was  very  fully  discussed  and  considered.  Rates,  as 
veil  as  tithes,  are  derived  from  personal  industry,  for  if  land  is  uncultivated, 
no  rates  are  payable  for  it.  The  criterion  which  the  different  Statutes  have 
^tablished  is  the  amount  which  the  tenant  pays,  not  the  net  amount  which 
is  ultimately  received  by  Che  landlord. 

LiTTLEDALB,  J. — ^I  think  that  a  settlement  was  gained.  There  is  no  reason 
^Ht  tithes  should  not  be  considered  in  this  respect,  to  stand  upon  the  same 
^ting  as  rates  and  taices. 

la)  Bnr.  S.  C.  748.  (c)  1  B.  &  Ad.  731. 

(i)  13  £a%t,  320. 
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Que^^Pendu  Patteson,  J. — It  is  impossible  to  distingfuish  the  present  from  the  case  of 
Rex  V.  Thurmtulon,  The  later  AtU  (rf),  have  not  required  the  value  of  the 
tenements  to  be  ascertained ;  they  mention  the  rent  only,  and  in  this  caiie 
10/.  rent  was  paid.  Suppose  the  land  to  have  been  tithe  free,  there  can  be 
no  doubt  but  that  the  sum  paid  by  the  tenant  would  have  been  entirely  rent. 


The  Queen 

r. 

The  Injiadit- 

ANT8  of  St. 
John  in  Bed- 

WARDINB. 


GoLBRiOGB,  J. — I  am  of  the  same  opinion.  I  should  be  extremely  unwill- 
ing to  introduce  any  nice  distinction,  especially  as  the  question  is  one  of 
settlement  law. 

Order  of  sessions  quashed. 

'</)  51  Geo.  3,  c.  50;  6  Geo.  4,  c.  57,  k  I  fT.  4,  c.  18. 


April  3a 


The  Queen  v.  Thomas. 


^FR  /.  CAMPBELL,  A.  G,,  had  obtained  a  rule  nisi  calling  «pon  Joshua 
Thomas  to  shew  cause  why  an  information  in  the  nature  of  a  quo  warranto 
should  not  be  exhibited  against  him,  to  shew  by  what  authority  he  claimed  to 
be  town-clerk  and  clerk  of  the  peace  for  the  borough  of  Teukesbwry,  on  the 
grounds  :— first,  that  he  had  not  been  duly  elected  to  those  offices,  or  either  of 
them ;  second,  that  7!  /.  Sandilands  was  legally  elected  to  those  offices  and 
never  legally  removed;  thirds  that  both  the  said  offices  were  full  at  the  time  of 
the  supposed  election  of  the  said  Joshua  Thomas;  fourth,  that  the  said  Joshua 
nomas  had  never  l)een  elected  or  appointed  to  the  office  of  clerk  of  the  peace. 
The  affidavits  in  support  of  the  application  stated,  that  on  the  20thof /v/y, 
1836,  Sandilands  consented  to  accept  the  office  of  town-clerk  of  the  borough ; 
that  at  an  adjourned  quarterly  meeting  of  the  town  council,  held  subsequently 
on  that  day,  a  letter  was  received  from  Williams,  who  had  previously  held 
both  the  offices  in  question,  resigning  the  office  of  town-clerk,  which  resigna- 
tion was  accepted;  that  it  was  resolved  that  the  gentleman  succeeding 
Williams  should  hold  the  several  offices  held  by  him  at  a  salary  of  50/. ;  and 
that  the  same  day  it  was  resolved  that  Sandilands  should  be  elected  iowd- 
clerk,  it  being  understood  that  Williams  should,  for  the  present,  be  requested 
fn^fcrr  in  forma-  to  continue  to  discharge  the  duties  of  the  office;   the  meeting  was  then 

tion  in  the 
nature  of  a 
Tito  VMnnntOf 

or  exccrcising 

he  officp  of 

!>wn-clerk 
.inder  an  elec- 
tion at  a  meet- 
ing of  the 
council,  it  will 
be  presumed 
nroper  notices 
ot  the  meetings 
had  been 


1.  If  a  person 
is  elected  to 
the  ofBce  of 
clf^rk  of  the 
peace  of  a  bo- 
rouuh,  though 
no  such  office 
actually  exists, 
and  the  cirice 
is  oftcrwards 
created,  and 
the  person 
lejjally  e'erted 
to  it.  It  will 
be  presumed, 
on  a  rule  for 
an  information 
in  the  nature 
of  a  qtm  voar- 
ranto,  that  he 
claims  under 
the  last  valid 
election, 
unless  it  is 
shewn  that  be 
claims  under 
the  former 
inv.ilid  one. 

2.  On  a  rule 


adjourned.  Previous  to  the  adjourned  meeting,  Sandilands  was  requested  to 
relinquish  the  office,  and  eventually  agreed  to  put  himself  into  the  hands  of 
his  friends ;  but  aOerwards,  and  before  the  meeting,  wrote  to  nine  of  the  ten 
members  of  the  town  council  who  had  elected  him,  requiring  to  be  invested 
with  the  office.  At  the  adjourned  meeting  on  the  25th  of  Jti/y,  the  resolution 
of  the  last  meeting,  whereby  Sandilands  was  appointed,  was  rescinded,  and 
Joshua  Thomas  was  appointed  town-clerk,  and  acted  as  town-clerk  and  cWrk 
of  the  peace  from  that  time.     Several  members  of  the  town  council  who  voteil 


piven,  accord- 
ing to  the  69th  section  of  5  &  6  W.  4,  c.  7C,  unless  the  contrary  appears  on  the  affidavits. 

3.  Rescinding  a  resolution  for  the  appointment  of  a  town  clerk,  is  a  valid  displacing  of  him 
from  the  office. 

4.  The  me(>tinff  at  wh'ch  the  new  town-clerk  was  appointed  and  the  old  one  displaced, 
having  been  an  aajnurnment  of  the  meeting  at  which  the  old  town-clerk  had  been  appointed, 
quare^  whether  it  was  necessary  that  notice  should  have  been  given  to  the  old  town-clerk,  or 
to  the  members  of  the  town  council. 


Thomas. 


EASTER  TERM,  1888.  213 

in  r^Tour  of  Sandilands*s  appointment  on  the  20th  of  Jufy^  voted  in  favour  of   Q«m»*«  BokK 
Thomas^ g  appointment  on  the  25th,  and  one  member  of  the  council  who  bo     j^^  queen 
voted  on  tfie  20th,  was  absent  on  the  25th. 

The  affidavits  in  answer  stated,  that  the  office  of  clerk  of  the  peace  was  a 
distinct  office  from  that  of  town-clerk,  though  both  had  been  usually  held  by 
(he  same  person,  and  that  neither  on  the  20th  nor  the  25th  of  Juiy,  was  it 
ever  intended  to  appoint  to  the  office  of  clerk  of  the  peace;  that  on  the  1st  of 
May  previous,  the  office  of  clerk  of  the  peace,  which  was  incident  to  the  right 
to  hold  a  Court  of  Quarter  Sessions,  had  ceased,  pursuant  to  the  provisions 
of  5  &  6  W,  4,c.  76,  s.  107,  and  though  an  application  had  subsequently 
been  made  under  sec.  103,  for  a  separate  Court  of  Quarter  Sessions,  yet  that 
application  had  not  been  acceded  to,  and  neither  on  the  20th  nor  the  25th  of 
Jufy  bad  the  town  council  any  assurance  that  it  would  be  acceded  to ;  and  that 
it  was  only  on  the  15th  of  August  following,  the  council  were  informed  that  a 
grant  of  Quarter  Sessions  had  issued.  They  also  stated,  that  on  that  day 
Tkomas  was  unanimously  elected  clerk  of  the  peace,  at  a  meeting  of  the  town 
council;  that  although  it  was  resolved  on  the  20th  of  July,  that  the  person 
who  succeeded  Willianu  should  hold  the  offices  held  by  him,  such  resolution 
was  for  the  purpose  of  settling  the  salary  only,  and  not  with  the  intention  of 
then  electing  Sandilands  to  the  office  of  clerk  of  tlie  peace ;  and  that  on  the 
1 9th  of  Auffustf  Thomof  had  qualified  himself  to  act  as  clerk  of  the  peace,  and 
had  bince  regularly  acted  in  that  office. 

Sr  W.  W.  FolUtt  now  shewed  cause. — ^A  good  objection  to  this  rule  exists 
upoa  the  lace  of  it.  It  calls  upon  the  defendant  to  shew  cause  by  what 
authority  he  exercises  two  offices,  which  are  perfectly  distinct  and  independ- 
ent of  each  other.  That  cannot  be  done  by  one  application  only.  But  there 
is  abundant  answer  to  it  upon  the  merits  also.  As  to  that  part  which  relates 
to  the  office  of  clerk  of  the  peace,  Sandilands  could  not  legally  have  been 
elected  to  that  office,  and  to  the  office  of  town-clerk  by  one  and  the  same 
election.  And  moreover,  it  clearly  appears  from  the  affidavits,  that  neither  on 
the  20th  nor  the  25th  of  July,  was  any  such  office  as  clerk  of  the  peace  in 
existence.  There  could,  therefore,  be  no  election  to  it  at  either  of  those 
periods.  It  is  true  the  affidavits  on  behalf  of  the  relator  state  that  ThornaM 
exercised  the  office,  but  since  they  do  not  set  out  any  one  act  that  he  did  as 
clerk  of  the  peace,  the  mere  vague  assertion  cannot  be  taken  as  proof  that  he 
»  acted  before  the  1 9th  of  August .  At  that  time  he  had  been  regularly  elected^ 
and  had  cpialified  himself  for  the  office ;  no  objection,  therefore,  can  be  taken  to 
hffi  subsequent  exercise  of  it. 

Next,  with  respect  to  the  office  of  town-clerk,  the  Statute  5  &  6  W.  4. 
c  7B,  s.  58,  authorises  the  town  council  to  appoint  a  town-clerk,  who  is  to 
bold  his  office  during  pleasure  only,  and  the  Act  empowers  them  to  discon- 
tinue his  appointment.  Assuming,  therefore,  that  Sandilands  was  regularly 
appointed  on  the  20th  of  July,  there  was  nothing  to  prevent  the  town  council 
from  letting  aside  his  election  at  a  subsequent  meeting,  and  that  without 
giving  any  reason  whatever.  Here,  however,  it  is  not  necessary  to  go  so  far. 
The  meeting  of  the  20th  o(July  having  been  adjourned,  it  must  be  considered 
with  respect  to  the  business  done  on  that  day  and  on  the  25th,  as  one  and 
the  same  meeting.  No  notice  therefore  to  Sandilands  would  be  necessary, 
evai  if  the  proceedings  be  held  to  have  been  done  in  invitum.    However,  that 


214  TERM  REPORTS  in  the  QUEEN'S  BENCH. 

Queen* t  BenOi.  dearl  J  was  not  80,  for  upon  his  own  shewing,  he  conFented  to  place  himself  in 
the  hands  of  his  friends ;  and  his  friends  voted  against  him,  and  in  favour  of 
the  election  of  Thomas.  There  is,  therefore,  no  ground  for  this  motion,  even 
on  the  shewing  of  the  relator  himself. 

Sir  /.  Campbell,  A.  G.,  and  R.  F.  Riehardt^  contrd. — ^The  objection  to  the 
form  of  the  rule  is  invalid ;  nothing  is  more  common  than  to  apply  for  one 
single  quo  warranto,  against  a  person  for  excercising  the  two  offices  of  major 
and  of  justice  of  the  peace.  The  arguments  on  the  other  side  are  directed 
against  the  validity  of  Sandilandtl*  title;  that  is  beside  the  question.  The 
only  answer  T%omas  can  give  to  this  application,  is  by  shewing  the  goodness 
of  his  own  title.  As  to  the  appointment  to  the  office  of  clerk  of  the  peace,  it 
is  clear  from  the  aflidavits  on  both  sides,  that  the  intention  of  the  town  coun- 
cil  was  to  appoint  Sandilandn  on  the  20th  of  /w/y,  and  Thanuu  on  the 
27th,  to  that  office.  It  is  true,  that  neither  were  in  fact  appointed,  since  the 
office  did  not  then  exist ;  still,  whether  it  existed  or  not,  a  quo  warranto  will 
equally  lie  against  Thomas,  because  the  affidavits  positively  state  that  after 
the  25th  of  July,  and  before  the  15lh  oX  August,  he  acted  in  that  office.  It 
may  be  true  that  there  was  a  valid  election  of  him  on  the  latter  day,  but  he 
chose  to  act  under  the  invalid  election,  and  has,  therefore,  no  answer  to  this 
application.  As  to  the  other  office,  it  is  true  that  it  is  held  only  during  pleasure, 
still  it  must  be  duly  put  an  end  to ;  a  mere  statement  or  resolution  that  the 
office  is  at  an  end  is  not  sufficient.  In  this  respect  it  is  analogous  to  the  office 
of  attorney-general ;  it  is  necessary  there  should  be  a  supersedeas  of  the  out- 
going attorney-general,  previous  to  a  new  appointment  being  made.  There 
ought  to  have  been  a  notice  to  Sandilands  that  he  might  come  forward  and 
be  heard  in  his  own  defence.  In  Rex  v.  Harris  (a\  notice  to  the  town-clerk 
intended  to  be  displaced,  was  only  dispensed  with  on  the  ground  of  his  absence 
from  the  kingdom.  Although  Sandilands  consented  to  place  himself  in  the 
hands  of  his  friends,  he  still,  up  to  the  time  of  sending  ina  fcurmal  resignation, 
retained  a  right  to  keep  his  appointment.  It  is  impossible  at  an  adjourned 
meeting  to  rescind  what  has  been  done  at  the  previous  one,  especially  when 
all  the  same  parties  are  not  present ;  all  those  parties  ought  to  have  been 
summoned,  Rex  v.  Liverpool  {6),  Rex  v.  Danoaster  (o). 

LiTTLEDALE,  J. — I  am  of  Opinion  that  this  rule  must  bo  discharged;  and 
first,  with  respect  to  the  office  of  the  clerk  of  the  peace,  it  is  clear  that  on  the 
25th  of  July,  1S36,  when  the  first  supposed  election  took  place,  no  such  office 
was  in  existence.     Still  that  alone  would  be  no  sufficient  answer  to  this  . 
application,  because  the  defendant  may  have  made  himself  legally  liable,  by  ' 
acting  as  if  there  were  such  an  office.     However,  it  is  equally  clear  that  the 
defendant  was  legally  elected  on  the  15th  of  August,  and  this  rule  calls  upon 
him  to  shew  by  what  authority  he  now  exercises  that  office.     In  support  of  I 
the  application  it  is  said,  that  he  has  claimed  to  act  under  the  first  election. 
But  nothing  whatever  is  offered  to  shew  us  that  the  defendant  either  relied 
on  the  first  election,  or  disclaimed  in  any  way  the  second*     Now  if  a  man  be 

(a)   1  B.    &  Ad.  936,  which    case  the  members  of  the  corporation  is  ne- 1 

also   decitles,  that    in   the    case  of   a  cessary. 

meeting  being  adjourned  from  one  of  (A)  2  Bur.  723;  2  Ld.  Ken.  424. 

the  grand  conimuu  days,  no  notice  to  \c)  2  Bur.  738;  2  Ld.  Keo.  3i^l. 
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po9sefi9ed  of  two  aatfaorities,  one  of  which  is  legal  and  the  other  not,  it  will    Qustj^^^. 

he  presuoHHl,  in  the  absence  of  all  proof  to  the  contrary,  that  he  has  acted 

nnder  the  legal  aathority.     This  is  shewn  in  the  case  of  the  sheriff,   in 

Lucas  T.  Nockeils  {<£),  and  the  same  principle  also  appears  in  Dr,  Groenveli  r. 

Bttrnell  and  other 9  («).     Applying  that  principle  to  the  present  case,  we 

must  therefore  presume  that  the  defendant  has  acted  under  the  election  of  the 

IMh  of  AftguMt.     As  to  the  office  of  the  clerk  of  the  peace,  there  is  no  ground 

therefore  for  this  application. 

With  respect  to  the  office  of  town^lerk,  there  is  perhaps  more  doubt. 
Sandiiands,  it  is  said,  has  never  been  legally  removed  from  it,  because  the 
meeting  was  irregular,  no  notice  of  it  nor  of  the  object  of  it  having  been  given 
pursuant  to  the  provisions  of  the  69th  section  of  the  Municipal  Reform  Act 
But  the  affidavits  as  to  this  point  are  defective ;  it  is  not  stated  that  there  was 
not  any  notice,  and  we  are  therefore  bound  to  assume  that  there  was.  The 
only  point  then  that  remains  to  be  considered  is,  whether  Sandilanda  was  pro- 
perly displaced  at  that  meeting.  Certainly  there  was  no  formal  displacing 
of  him,  but  the  resolution  under  which  he  was  elected  was  rescinded,  and 
that  I  think  was  virtually  the  same  thing.  The  rule  must  therefore  be  dis- 
chai^gedy  and  as  it  relates  to  the  ofSce  of  clerk  of  the  peace,  on  which  point  there 
is  no  doubt,  it  must  be  discharged  with  costs. 

Pattbsow,  J.,  (after  stating  the  grounds  of  the  motion). — Nothing  has  been 
urged  against  the  validity  of  the  election  of  the  defendant  as  clerk  of  the 
peace  which  took  place  in  Augu^t^  but  it  has  been  said  that  the  defendant 
has  necessarily  acted  under  the  previous  illegal  election,  because  he  acted 
during  the  pe'*iod  between  the  two  elections.  But  nothing  is  stated  to  have 
been  done  by  him,  and  no  reason  is  offered  to  make  us  suppose  that  he  did 
act  at  all.  The  corporation  seem  to  have  supposed  that  the  election  to  the 
office  of  clerk  of  the  peace  was  incidental  to  the  election  as  town-clerk ;  but 
that  is  not  so,  there  is  nothing  to  warrant  any  such  conclusion.  As  to  the 
other  ground,  it  is  clear  that  the  office  of  town-clerk  was  not  full  when 
nomas  was  appointed.  Section  58  requires  security  to  be  taken  from  the 
party  elected,  and  till  that  is  done  the  office  cannot  be  said  to  be  full,  and  there 
is  nothing  to  shew  that  any  security  had  in  fact  been  taken  from  Sandilands. 
The  question  whether  he  was  properly  removed,  depends  upon  whether  or 
not  due  notice  of  the  meeting  on  Uie  25th  of  July  was  given.  Section  69 
seems  to  make  a  distinction  between  the  meetings  summoned  by  the  mayor, 
and  those  summoned  by  ^we  members  of  the  council,  and  only  to  require  a 
statement  of  the  object  of  the  meeting  in  the  latter  case.  I  think  it  must  be 
taken  also,  that  Sandilands  was  entitled  to  notice  of  the  meeting.  But 
masmnch  as  it  is  not  distinctly  stated  that  no  notices  were  sent,  I  think 
we  most  presume,  as  was  admitted  by  the  Attorney -General  when  applying 
ftir  the  rule  nisi,  that  every  thing  was  done  regularly,  and  therefore  that  all 
due  notices  were  sent.  This  rule  therefore  must  be  discharged,  and  as  it 
relates  to  the  office  of  clerk  of  the  peace,  on  which  point  there  could  be  no 
doubt,  it  must  be  discharged  with  costs. 

(#/)  4  BiDjr.  729;  10  Bing.  157;  3  (c)  S.  C.Z>r.  GrenmUev.  TheColUf^e 
M.  &  Scott,  6J7 ;  2  Y.  &  Jerv.  304 ;  I  of  Physicians.  Com.  76 ;  12  Mod.  386  ; 
M.  &  Pajae,  783.  Oarth.  491 ;  1  Salk.  396;  3  Salk.  354; 

Holt,  536. 
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CoLBRiDGB,  J. — ^I  mm  of  the  same  opinioo.  Ab  fiu-  as  relates  to  tKe  office 
of  clerk  of  the  peace,  ihete  can  be  no  doabt  Immediatelj  afler  the  grant  of  a 
Court  of  Quarter  Sesskms,  a  Talk)  election  took  place,  and  no  one  act  is 
shewn  to  have  been  done  by  Thomas  under  his  invalid  election,  assuming 
even  that  preTiously  there  had  been  any  inteotbn  to  elect  him  at  all.  As  to 
the  other  office,  it  is  contended,  that  there  was  no  good  removal  of  Sandilands, 
and  that  no  due  notice  was  given  of  the  meeting  on  the  25th  of  /«/y.  The 
appointment  at  the  first  meeting,  even  in  the  opinion  <^  the  party  himself,  was 
incomplete.  We  can  hardly  say  therefore,  that  there  was  a  formal  removal. 
However,  I  think  the  rescinding  the  previous  resolution  was  virtually  a 
removal,  provided  the  meeting  was  a  regular  one.  As  to  that,  I  have  felt  some 
difficulty  on  the  subject  of  notice.  Had  it  been  shewn  that  there  was  no 
notice,  I  should  have  been  inclined  to  consider  the  proceedings  invalid.  But 
I  think  that  it  is  not  open  to  the  parties  now  to  take  the  objection.  Those 
who  come  forward  to  make  applications  of  this  nature,  ought  distinctly  to 
state  the  facts  upon  their  affidavits.  They  ought  to  insert  the  objection  in 
the  mle,  and  to  shew  plainly  that  they  mean  to  rely  on  it  (/). 

Rule  dischaj^ed  with  costs. 

(/)  See  Beg.  Gen.  U.  T.  7  &  8  Geo.  4;  6  B.  &  Cress.  267- 


Jan.  22, 


1.  QiMemrhe- 
t  her  A  joint 
action  can  be 
maintained 
by  two  oartiet, 
one  a  aolicitor 
and  the  other 
an  attorney, 
a^^ainst  another 
attorney,  for 
a^^ency  busi- 
ness oone  by 
the  plaintifls 
in  the  Court 
of  Chancery. 
2.  The  de- 
fendant  in 
auch  a  case 
cannot  avail 
himself  of  the 
defence  of  ille- 
gality upon 
the  plea  of 
•on  auwnftU, 


Hill  and  another  r.  Sydney,  Knt. 

A  SSUMPSIT.  The  declaration  sUted  that  the  defendant  was  indebted  to 
the  plaintiffs  in  the  sum  of  200/.  for  work  done  and  performed  as  the 
agents  of  and  for  the  defendant,  and  materials  provided  by  the  plaintiffs  for 
the  defendant  upon  his  retainer  and  at  his  request,  and  for  fees  due  and  pay- 
able to  the  plaint ifls  in  respect  thereof.  I^a : — A^on  assumpsit.  At  the 
trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  Sittings  after  Trinity 
Term,  the  following  facts  appeared  in  evidence.  The  plaintiffs  Hill  and 
Randall  were  partners,  the  former  being  a  solicitor  in  Chancery,  the  latter  an 
attorney  at  law ;  the  defendaiit  was  also  an  attorney.  The  action  was 
brought  to  recover  the  amount  of  a  bill  of  costs  for  agency  business  done  for 
the  defendant  in  the  Court  of  Chancery.  The  defendant  contended  that  the 
plaintiffs  ought  to  be  nonsuited,  on  the  ground  that  an  attorney  who  has  not 
been  admitted  in  Chancery,  cannot  join  with  a  solicitor  in  bringing  an  action 
for  business  done  in  that  Court.  Another  objection  was  made,  that  a  signed 
bill  had  not  been  delivered  to  the  defendant.  The  learned  judge  overruled 
both  objections,  and  the  jury  found  a  verdict  for  the  plaintiffs  with  53/.  Is.Sd. 
damages.  A  rule  nut  having  been  obtained  to  enter  a  nonsuit,  upon  the  ob- 
jections made  at  the  trial,  in  pursuance  of  leave  reserved : 

Plait  and  Godson  shewed  cause. — Attornies  in  partnership  may  join  in  an 
action  for  business  done  in  any  Court  in  which  either  of  them  is  qualified  to 
practice,  Arden  v.  Tucker  (a),  Elkins  v.  Harding  (6),  is  also  an  authority  to 


(a)  4  B.  &  Adol. 
Rob.  191. 


815 ;   1  Mood.  &  (h)  1  Tyr.  274 ;  I  Cr.  &  Jer.  345. 
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this  eflect  Brandon  ▼.  Hubbard  {c),  will  be  cited  on  the  other  side.  But  in 
that  case  only  one  of  the  plaintiffs  had  been  employed  ;  here  it  is  admitted 
that  both  the  plaintiffs  were  retained  by  the  defendant  as  his  agents. 
Jones  V.  Jones  (i/)>  ^nd  the  Aitomey^General  t.  Malin  {e),  are  also  in  point. 
The  Stat.  2  (r.  2,  c  23,  s.  24,  imposes  a  penalty  of  501  on  all  persons  who 
practise  in  the  Courts  of  law  and  equity,  without  being  duly  enrolled.  That 
act  was  framed  to  protect  the  public  against  the  malpractices  of  attornies ; 
but  has  no  application  to  the  present  case,  where  all  the  parties  are  pro- 
fessional men.  This  is  evident  by  reference  to  the  12  G.  2,  c.  13,  s.  6, 
which  enacts  that  the  2  G,  2,  c.  23,  shall  not  extend  to  any  fees  or  charges 
becoming  due  from  one  attorney  or  solicitor  to  another  (/).  But,  supposing 
the  Court  to  be  of  opinion  that  the  latter  act  has  not  taken  the  case  out  of  the 
operation  of  the  former,  it  will  be  necessary  to  advert  to  the  2  G.  2,  c.  23,  by 
the  10th  section  of  which  Statute  attornies  who  obtain  the  consent  of  other 
attornies  and  solicitors  are  at  liberty  to  practise  in  Courts  in  which  they  are 
not  admitted.  In  the  present  case  it  is  reasonable  to  presume,  from  the  very 
fact  of  the  partnership,  that  the  plaintiff  who  was  the  attorney  had  obtained 
The  consent  of  his  partner,  the  solicitor,  to  practise  in  the  Court  of  Chancery. 
But  at  all  events  the  defendant  cannot  avail  himself  of  this  objection,  under 
the  ^ea.  oi  non  aesumpiit.  In  order  to  support  the  objection,  it  must  be 
contended  that  this  contract  is  illegal,  and  that  circumstance  is  a  matter  of 
excuse,  and  ought  to  be  specially  pleaded  (ff). 

Mangel  ciMfr£— -The  Stat.  2  G.  2,  c.  28,  s.  24  (A),  imposes  a  penalty  of 
50^  OD  all  persons  who  practise  in  the  Courts  of  law  or  equity,  without  being 
duly  admitted.  The  case  of  Arden  v.  Thicker,  related  to  business  done 
in  the  Palace  Court,  and  therefore  does  not  apply,  because  no  Statute  or  rule 
of  Court  prevents  attornies  of  the  superior  Courts,  from  practising  in  the 
Courts  below ;  on  the  contrary,  they  are  expressly  allowed  by  the  Stat.  6  6r. 
2,  c.  27,  s.  2,  to  transact  business  in  the  inferior  Courts.  It  has  been 
argued  that  an  attorney  may  practise  in  the  Court  of  Chancery,  in  the  name 

(e)  2  Brod.  it  Bing.  11 ;  4  Moore,         (g)  Potts  v.  Sparrow,  1  Bing.  N.  C. 

367.  594;  3  Dowl.  P.  C.  630 ;  1  Hodg.  135. 

(d)  Mar.  &  Hurl.  53;  5  Dowl.  P.  (A)  «<  And  be  it  further  enacted,  that 
C  ^4.  from  and  after  the  Ist  dar  of  December, 

(e)  2  Cr.  &  Jer.  500;  2  Tyr.  512.  1730,  in  case  any  person  shall  in  his 
(/)  ^  And  be  it  further  enacted  by      own  name,  or  in  the  name  of  any  other 

the  aathority  aforesaid,  that  from  and  person,  sue  out  any  writ  or  process,  or 
after  the  said  24th  day  of  June,  1739,  commence,  prosecute,  or  defend  any  ac- 
the  taid  Act  of  the  second  year  of  His  tion  or  suit,  or  any  proceedings  in  any 
present  Majesty,  for  the  better  regula-  of  the  Courts  of  law  or  equity  aforesaid, 
tien  of  attornies  and  solicitors,  or  any  as  an  attorney  or  solicitor,  for  or  in  ex- 
clause,  matter,  or  thing  therein  contain-  pectation  of  any  gain,  fee,  or  reward, 
cd,  shall  not  extend  to  any  bill  of  fees,  without  being  admitted  and  inrolled  as 
charges,  and  disbursements  that  are  now,  aforesaid,  every  such  person  for  erery 
or  s^dl  hereafter  become  doe,  from  any  such  offence  shall  forfeit  and  pay  50/.  to 
attorney  or  solicitor  to  any  other  attor-  the  use  of  such  person  who  shall  prose- 
aey  or  solicitor,  or  clerk  in  Court ;  but  cute  him  for  the  said  offence,  and  ie 
that  erery  such  attorney,  solicitor,  or  hereby  made  incapable  to  maintain  and 
clerk  in  Court,  may  use  such  remedies  prosecute  any  action  or  suit  in  any 
for  the  recovery  of  bis  fees,  charges,  and  Court  of  law  or  equity,  for  any  fee,  re- 
disbursements,  against  such  other  attor-  ward,  or  disbursements,  on  account  of 
ney  or  solicitor,  as  he  might  have  done  prosecuting,  carrying  on,  or  defending 
before  the  making  of  the  said  Act. '  any  such  action,  suit,  or  proceeding.'* 
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QuMn*it  Benth.  of  a  Solicitor,  provided  he  obtain  his  consent ;  but  the  Stat.  2  G.  2,  c.  23,  s. 

IliLi.         ^ ^  i*^*  gives  no  such  authority.    It  permits  attomies  and  solicitors  to  practise  in 

V.  the  common  law  Courts,  but  does  not  authorize  attomies  to  act  as  solicitors. 

Sydney    Knt 

'  *  Vincent  v.  Holt  (j),  decides  that  a  solicitor  of  the  equity  side  of  the  Ex« 
chequer,  is  not  entitled  to  practise  in  the  Court  of  Chancery,  and  that  if  he 
does  so  he  cannot  maintain  an  action  for  his  bill.  Latham  v.  Hide  (A),  shews 
that  if  an  attorney  practises  in  a  Court  in  which  he  has  not  been  admitted, 
he  cannot  maintain  an  action  for  his  fees,  nor  even  for  money  out  of  pocket. 
Besides,  no  consent  was  proved  at  the  trial,  and  by  the  terms  of  the  Statute, 
a  consent  in  writing  is  required.  The  result  of  the  whole  is,  that  no  legal 
contract  could  be  made  with  Randall^  for  he  was  not  in  a  condition  to  be 
retained  on  account  of  business  to  be  done  in  Chancery.  Hill  was  employed 
by  the  defendant,  and  was  bound  to  sue  alone.  Such  being  the  case  there 
is  a  clear  mis-joinder,  and  the  plaintiff  ought  to  be  nonsuited. 

Cur.  adv.  vnit. 

Lord  Denman,  C.  J.,  on  a  subsequent  day,  {January  30)  (/),  delivered  the 
judgmt^r.t  of  the  Court. — This  is  an  action  brought  by  an  attorney  and 
solicitor  who  are  partners,  against  another  attorney,  and  the  plain tifls  seek  in 
recover  from  the  defendant  the  amount  of  their  bill  of  costs,  for  business  done 
by  them  in  the  Court  of  Chancery.  The  defence  is  that  one  uf  the  plaint itfs 
not  having  been  admitted  in  that  Court  is,  by  the  Statute  2  G.  2,  c.  23, 
rendered  incapable  of  suing  upon  his  bill.  We  may  observe  that  the  act 
does  not  require  the  delivery  of  a  signed' bill,  and  the  que^ion  therefore  is, 
whether  the  two  plaintiffs  can  join  in  the  present  action.  We  are  not  bound 
however  to  decide  that  question,  because  we  think  that  such  a  defence  cannot 
be  made  available  without  being  specially  pleaded.  This  rule  therefore  musl 
be  discharged  (m). 

Rule  discharged. 

(i)  '<  Provided  also,  and  it  is  herebv  Palatine  of  Chester^  Lancaster^  and 
fiirther  enacted,  That  it  may  be  lawful,  Durham,  Courts  of  Exchequer  at  Cftes- 
froni  and  after  the  said  Ist  day  of  De-  ter,  and  Courts  of  the  Great  Sessions  in 
cemher,  1730,  for  any  person,  who  shall  fFale9,  such  consent  being  in  writing, 
be  sworn,  admitted,  and  inrolled,  to  be  signed  by  such  attorney,  and  in  the 
an  attorney  in  any  of  the  said  Courts  of  name  of  such  attorney  to  sue  out  any 
King*8  Bench,  Common  Pleas,  Exche-  writ  or  process,  or  to  commence,  cariy 
quer.  Courts  of  great  Sessions,  Counties  on,  prosecute,  or  defend  any  action  or 
Palatine  of  Cketter,  Lancaster,  and  actions,  or  any  other  proceedings  in 
Durham^or  who  shall  be  sworn,  admit-  such  Court,  notwithstanding  such  per« 
ted,  and  inrolled,  to  be  a  solicitor  in  the  son  is  not  sworn  or  admitted  to  be  an 
said  Court  of  Chancery,  Court  of  Equity  attorney  of  such  Court,  any  law  or  Sta- 
in the  Exchequer  Chamber,  Court  of  tute  to  the  contrary  notwithstanding/' 
the  Dutchy  Chamber  of  Lancaster  at  (J)  4  Taunt.  452. 
rVestminster,  Courts  of  Equity  of  the  (k)  1  Dowl.  P.  C.  594. 
Counties  Palatine  of  C^e«/er,  Laitca^/tfr,  (/)  This  case  was  argued  in  Hilary 
and  Durham,  and  of  the  great  Sessions  Term  last. 

in  IFaks,  or  any  of  them,  as  herein  be-  (m)  See  Lane  v.  Glenny,  Will.  Wol. 

fore  is  directed,  by  and  with  the  consent  &  Dav.  479 ;  2  Nev.  &  Per.  258 ;  and 

and  permission  of  any  attorney  in  any  Robinson  v.  Roland,  1  Will.  Wol.  & 

of  the  said  other  Courts  of  record  ar  Hod.  74. 
IVestmintter,  Courts  of   the  Counties 
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Levy  v,  Yates.  Ouee^s^gneh. 

A  SSUMPSIT.     The  declaration  stated  that  the  plaintiff  being  possessed  of  1.  it  is  ine^al 
the  Fieloria  Theatre,  it  was  agreed  between  him  and  the  defendant  gai^\he*o^u. 
that  the  defendant  should  open  the  said  theatre  at  a  certain  time,  and  with  nary  theatrical 
certain  performers,  on  certain  terms,  (setting  out  the  time  and  the  names  of  It^Jny^pUce°°* 
the  parties,  and  the  terms,  &c.)     Breach,  non-performance,  &c.,  to  the  damage  ^'^}}^^^  twenty 

r^    77     .^    «  „-  ^  „.  ^  rv  ,      .  ,  .,    miles  of  Lon- 

of  the  piamtiff,  &c.     Pleae : — Firet,  non  assumpsit ;  Second,  that  the  said  don  or  IVett^ 
theatre  is  situate  in  the  parish  of  St.  Mary,  Lambeth,  in   the  county  of  p^^e'^;,*''^^ 
Surrey,  and  within  less  than  twenty  miles,  that  is  to  say,  within  two  miles  of  oeinK  in  Weti- 
the  cities  of  London  and  Westminster  respectively,  and  not  in  the  city  of  Ubert?  thereof, 
Westminsier,  nor  within  the  liberties  thereof,  nor  in  any  place  where  His  late  *"**  not  being 

-_  .  --  --  .  ,  •111.  •  «    «        .  the  residence 

Majesty  or  Her  present  Majesty  has  resided  durmg  any  portion  of  the  time  of  Her  Majesty. 
during  which  the  supposed  agreement  was  to  be  acted  upon,  or  to  be  in  force ;  ajf  fjj  "e""*^ 
and  that  neither  the  plaintiff,  nor  the  defendant,  nor  any  other  person  or  per-  breach  of  an 
sons,  had  been,  nor  were,  nor  was  during  such  time  duly  licensed  or  autho-  perform  at  a 
rixed  under  or  by  virtue  of  letters-patent  or  otherwise  from  His  or  Her  Je^J|J^,'^**r^^ 
Majesty,  or  by  licence  of  the  Lord  Chan^berlain  of  His  or  Her  Majesty's  cence,  but  for 
household  for  the  time  being,  nor  by  any  other  competent  authority  what  so-  7annot*lpgaUy* 
ever,  to  act,  represent,  or  perform  for  hire,  gain,  or  reward,  any  interlude,  be  obtained, 
tragedy,  comedy,  play,  farce,  or  other  entertainment  of  the  stage,  or  any  part  that^defence  ^ 
or  parts  therein*  in  or  at  the  said  theatre  as  by  law  required,  nor  was  the  said   \*f^^  ^^^  V®^ 

,  t     '  «i  .1  ^11.  ii.1  *^*'  *^®  plain- 

theatre  during  any  part  of  the  said  year  duly  licensed  for  such  representa-  tiff  did  not 
tions,  performances,  or  entertainments  as  aforesaid;  and  that  neither  the  fi^c»iceV"^^ 
plaintiff  nor  the  defendant,  nor  any  other  person  on  their  or  either  of  their 
behalC  could  nor  would  have  procured  such  licence  or  authority  as  was  and  is 
by  law  required  for  such  representation,  performances,  and  acting  as  afore- 
said, during  the  whole  or  any  part  of  the  time  aforesaid,  to  wit,  &c. ;  nor  did 
the  plaintiff  at  any  time  tender  or  offer  to  procure  such  licence  or  authority. 
And  the  defendant  says,  that  the  pieces,  representations,  &c.,  intended  to 
be  acted,  &c.,  in  pursuance  of  the  supposed  agreement,  were  interludes, 
tragedies,  &c.,  for  the  acting,  &c.,  whereof  such  licence  or  authority  is  so  re- 
quired by  law  as  aforesaid ;  and  that  the  pieces  in  the  said  supposed  agree- 
ment mentioned,  were  such  interludes,  tragedies,  &c.,  and  were  to  be  acted,  &c., 
at  the  said  theatre  for  hire,  gain,  and  reward ;  of  all  which  the  said  plaintiff 
before  and  at  the  time  of  the  making  of  the  said  supposed  agreement,  to  wit, 
&c.,  had  notice,  and  this  the  defendant  is  ready  to  verify,  &c.  Issue  was 
joined  on  the  first  plea,  and  on  a  replication  of  de  injuria  to  the  second. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  Sittings  after  last 
Term,  it  appeared  that  the  Victoria  Theatre  was  licensed  under  the  stat.  25 
Geo.  2,  c.  36,  by  the  magistrates,  and  that  the  pieces  intended  to  be  acted  were 
comedies,  melo-dramas,  and  burlettas,  which  consisted  of  dialogue,  songs,  and 
fiome  dancing.  A  verdict  was  found  for  the  defendant  on  the  second  issue, 
with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict. 

SirF.  Poiloek  now  moved  to  enter  a  verdict  accordingly,  or  for  judgment  non 
obstante  veredicto, — ^The  theatre  in  question  has  hitherto  been  open  under  a 
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Yates. 


QttMti*«  Bench,  licence  from  the  magistrates,  pursuant  to  the  stat.  25  Geo.  2,  c  36,  and  no 
Lkvy  objection  has  ever  been  before  taken  to  the  performances  being  carried  on  under 
such  a  licence.  It  must  be  presumed,  therefore,  that  the  interpretation  of  that 
Stafute,  and  of  the  10  Geo.  2,  c.  2d,  under  which  the  magistrates  have  acted 
in  granting  the  licence,  is  correct,  and  that  the  defendant  was  not  prevented 
by  law  from  performing  his  agreement  (a).  In  Rex  v.  Handy  (b).  Lord 
Kenyon  observed  that  the  stat.  10  Geo.  2,  c.  28,  is  rather  to  be  limited  than 
extended  in  its  interpretation.  In  Galline  v.  Laborie  (c),  the  contract  was 
for  dancing,  which  clearly  came  within  25  Geo.  2,  c.  36.  Ewing  v.  Qebai" 
dieton  (d),  is  a  decision  of  the  Court  of  Chancery,  apparently  opposed  to  the 
present  application,  but  is  not  conclusive.  The  plaintiff  is  also  entitled  to 
judgment  non  obstante  veredicto,  the  plea  being  bad  for  the  want  of  an  aver- 
ment that  it  was  the  duty  of  the  plaintiff  to  procure  a  licence,  and  that  be 
had  not  procured  one. 

I^ord  Denman,  C.  J. — If  there  were  any  thing  like  a  reasonable  doubt  in 
this  case,  the  Court  would  grant  a  rule.    But  there  can  be  no  doubt  whatever. 


(a)  By  the  10  G.  2,  c.  28,  8.  1,  it  is 
enacted,  that  ''every  person  who  shall, 
for  hire,  gain,  or  reward,  act,  represent, 
or  perform,  or  cause  to  be  acted,  repre- 
sented, or  performed,  any  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any 
part  or  parts  therein,  in  case  such  per- 
son shall  not  have  any  legal  settlement 
in  the  place  where  the  same  ehall  be 
acted,  represented,  or  performed,  with- 
out authority  by  virtue  of  letters-patent 
from  His  Majesty,  his  heirs,  successors, 
or  predecessors,  or  without  licence  from 
the  Lord  Chamberlain  of  His  Majesty's 
household  for  the  time  being,  shall  be 
deemed  to  be  a  rogue  and  vagabond.'' 

By  sec.  2,  a  penalty  of  50/.  is  imposed 
for  so  acting. 

By  sec.  5,  it  is  provided,  "  that  no 
person  or  persons  shall  be  authorised 
Dv  virtue  of  any  letters-patent  from  His 
Majesty,  his  heirs,  successors,  or  prede- 
cessors, or  by  licence  of  the  Lord  Cham- 
berlain of  His  Majesty's  household  for 
the  time  being,  to  act,  represent,  or 
perform  for  hire,  gain,  or  reward,  any 
interlude,  tragedy,  comedy,  opera,  play, 
farce,  or  other  entertainment  of  the 
stage,  or  any  part  or  parts  therein,  in 
any  part  of  Great  Britain^  except  in  the 
city  of  fFestminster,  and  within  the 
liberties  thereof,  and  in  such  places 
where  His  Majesty,  his  heirs,  or  succes- 
sors shall  in  their  roval  persons  reside, 
and  during  such  resiaence  only." 

By  the  25  G.  2,  c.  36,  s.  2,  it  is 
enacted  that "  any  house,  room,  garden, 
or  other  place  kept  for  public  dancing, 
music,  or  other  public  entertainment 
of  the  like  kind,  in  the  cities  of  London 
and   fF^stminster,    or   within    twenty 


miles  thereof,  without  a  licence  had  fur 
that  purpose  from  the  last  prtfceding- 
Michaelmas  Quarter  Sessions  of  the 
peace,  to  he  holden,  &c.,  shall  be  deemed 
a  disorderly  house." 

By  sec.  4,  it  is  provided,  "  that  no- 
thing in  this  Act  contained,  shall  ex- 
tend, or  be  construed  to  extend,  to  the 
Theatres  Royal  in  Drury  Lane  and 
Covent  Garden^  or  the  theatre  commonly 
called  the  King"*  Theatre^  in  the  Hay- 
Market,  or  any  of  them,  nur  to  such 
performances  and  pu)>iic  entertainments 
as  are  or  shall  be  lawfully  exercised  and 
carried  on  under  or  by  virtue  of  letters 
patent  or  licence  of  the  crown,  or  the 
licence  of  the  Lord  Chamberlain  of  His 
Majesty's  household." 

This  last  Act  was  made  perpetual  by 
the  28  0.2,  c.  19,8.  1. 

By  the  28  G.  3,  c.  30,  power  is  given 
to  the  justices  at  general  or  Quarter 
Sessions  to  grant,  under  particular 
restrictions,  a  licence  to  any  person  for 
the  performance  of  such  tragedies,  come- 
dies, interludes,  operas,  plays,  or  farces, 
as  are  acted  at  either  of  the  patent 
or  licensed  theatres  in  the  city  of  West- 
minster,  or  as  shall  have  been,  in  the 
manner  prescribed  by  law,  submitted  to 
the  inspection  of  the  Lord  Chamberlain, 
at  any  place  within  their  jurisdiction,  so 
that  it  be  not  within  twenty  miles  of  the 
cities  of  London  and  fFestminster  or 
Edinburgh,  or  eight  miles  of  any  patent 
or  licensed  theatre,  or  ten  miles  of  the 
residence  of  His  JVlajestv,  or  within  oer* 
tain  other  places  named. 
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It  !S  clear]/  settled  by  the  decision  of  the  Lord  Chancellor  in  Ewing  T. 
Osbaidiston,  and  is  plain  from  the  diflerent  Acts  of  Parliament,  that  the  per- 
formances in  question  are  within  the  10  G,  2,  c.  28,  and  that  letters  patent 
from  the  Queen,  or  a  licence  from  the  Lord  Chamberlain  or  the  sessions, 
could  not  be  granted  to  license  the  performances  at  the  place  in  question. 
(His  lordship  then  stated  the  plea).  It  is  quite  clear  from  this  plea,  that  the 
agreement  could  not  be  carried  inloeflect  without  a  contravention  of  the  law. 
If  it  had  been  doubtful  whether  a  licence  could  be  procured,  and  which  party 
was  bound  to  procure  it,  and  there  had  been  no  statement  that  such  licence 
had  not  been  prociured,  the  circumstances  might  not  have  been  sufficient  to 
eicuse  the  defendant  for  the  breach  of  his  agreement.  But  the  plea  directly 
asserts  that  no  licence  had  been  procured  by  any  one ;  and  it  is  clear  by  the 
ter IS  of  th J  Stat.  25  Geo.  2,  that  no  licence  could  be  procured.  The 
agreement  therefore  is  shewn  to  be  one  upon  which  no  action  could  be 
maintained. 

LiTTLEDALE,  J.,  Concurred. 

Patteson,  J. — lean  entertain  no  doubt  upon  this  question.  It  is  admitted 
Gat  no  licence  could  be  obtained  under  the  stat.  10  Geo.  2.  The  question  then 
is,  whether  a  licence  by  the  magistrates,  under  the  stat.  25  Geo.  2,  was  suffi- 
cient Now  looking  at  that  Act,  it  is  quite  plain  that  the  magistrates  have  no 
authority  to  grant  a  licence  for  ordinary  theatrical  entertainments  in  this 
Iheatfe.  That  has  been  already  decided  by  the  Lord  Chancellor  in  the  case 
of  Ewing  v.  OebalcUston.  But  we  are  asked  to  grant  a  rule  for  judgment 
non  obstante  veredicto,  on  the  ground  that  the  plea  is  bad.  It  is  clear  from 
the  contract  that  this  theatre  was  to  be  opened  for  gain,  and  the  plea  shews 
its  situation  to  be  such,  that  no  licence  for  the  representation  of  theatrical 
entertainments  within  it  could  be  legally  obtained.  I  think,  therefore,  that  it 
was  unnecessary  to  aver  that  no  licence  had  been  obtained.  However  it  is  so 
averred,  and  the  consequence  is,  that  the  agreement  was  to  do  an  act  which 
must  have  been  illegal. 

Coleridge,  J. — I  am  of  the  same  opinion,  and  I  think  that  the  plea  is 
good.  The  facts  here  shew  that  this  theatre  falls  within  the  operation  of 
the  stat.  10  Geo.  2.  That  disposes  of  the  first  point.  As  to  the  next,  the 
question  whose  duty  it  was  to  obtain  the  licence,  seems  to  me  not  to  arise. 
In  this  case  no  letters-patent  or  licence  could  have  been  granted,  either 
bj  Her  Majesty  or  the  Lord  Chamberlain,  and  it  is  clear  that  the  magis- 
trates had  no  authority.  Therefore  the  agreement  was  to  do  an  act 
which  was  unlawful  at   the  time,  and  could  not  be  afterwards  rendered 

bfrful. 

Rule  refused 


^5J2  TERM  REPORTS  w  tbb  QUEEN'S  BENCfl. 


Queen*t  Be^ch.  Thc  QuEfiN  V.  The  RECORDER  of  CaBRMARTHEN. 

The  town  clerk  A    RULE  had  been  obtained  for  a  mandamus,  directing  the  recorder  of 

representaUTe  Carmarthen  to  enter  continuances   and   hear  an   appeal  against  a 

•councirrnd  ^""ough  ijate.     The  notice  of  appeal  was  lodged  at  the  Quarter  Sessions 

therefore  for  the  bofough,  in  February ^  1838,  and  came  on  to  be  heard  in  May,    The 

pe»*?8  ma*£^  appellant  being  called  on  to  prove  his  notice  of  appeal,  gave  evidence  that 

b?**"*h*  notice  had  been  served  on  the  mayor,  the  town  clerk,  the  high  constable 

the  noticrof*  ^^  ^^  borough,  and  the  late  and  present  officers  of  the  appellant^s  parish. 

•fPf'^  "*"t-  ^  ^t  was  objected  that  under  the  65  Geo.  3  c.  51,  s.  14,  and  the  67  Geo.  3, 
■•"tw  on  niDi,  •  1  1  ••  fi        • 

and  not  on  the  c.  94,  8.  2,  a  notice  ought  to  have  been  likewise  served  on  the  clerk  of  the 
^YcVfornJe  I*®**^®  °^  ^^^  borough  of  Caermarthen.  The  65  Geo.  3,  c.  61,  s,  14,  directs 
^<>rouffh ;  for  that  an  appeal  against  a  county  rate  might  be  made  to  the  Quarter  Sessions. 
Mun^cipafAct  "^^  provisions  there  made  regarding  the  appeal,  were  repealed  by  the 
TOTOwtetthr  ^^  ^*^*  ^'  ^*  ^^'  '*  ^'  ^'''^^  enacts  "  that  fourteen  days  clear  notice  in 
provisions  of  writing  shall  be  given  by  the  parties  intending  to  appeal  against  any  rate  ^r 
ing  to  county'"  assessment,  to  the  parties  against  whose  rate  the  appeal  is  to  be  made,  to  the 
rates,  it  does  clerk  of  the  peace  of  the  county,  and  the  hundred  constable,  of  tie  intention 
only,  and  not^*  ^  ^^  ^^^^  appeal  at  the  next  General  Quarter  Sessions  of  the  peace.'^  The 
hterally.  5  &  6  fF.  4,  c.  76,  8.  92,  after  giving  directions  as  to  the  raising  of  a  borough 

fund,  empowers  the  town  council  to  supply  any  deficiencies  in  such  fund 
by  the  imposition  of  a  rate,  and  for  this  purpose  gives  the  town  council ''  all 
the  powers  which  any  justices  of  the  peace  assembled  at  their  General 
or  Quarter  Sessions  in  any  county  in  England^  have  within  the  limits  of  their 
commission  by  virtue  of  the  66  Geo,  3,  c.  61,  or  as  near  thereto  as  the 
nature  of  the  case  will  admit,  except  as  is  hereinafter  excepted ,^'  and  it  is  after- 
wards provided,  "  that  such  council  shall  not  be  empowered  to  receive,  hear, 
or  determine  any  appeal  against  any  such  rate,  and  if  any  person  shall  think 
himself  aggrieved  by  any  such  rate,  it  shall  be  lawful  for  him  to  appeal  to  the 
recorder  hereinafter  mentioned,  at  the  next  Quarter  Sessions  for  the  borou^rh 
at  which  such  rate  has  been  made,  or  in  case  there  shall  be  no  recorder  within 
such  borout^h,  to  the  justices  at  the  next  Court  of  Quarter  Sessions  for  the 
county  within  which  such  borough  is  situate,  or  whereunto  it  is  adjacent, 
and  such  recorder  or  justices  respectively  shall  have  power  to  hear  and  detei^ 
mine  the  same,  and  to  award  relief  in  the  premises  as  in  the  case  of  an  appeal 
against  any  county  rate.^^  As  the  notice  required  had  not  been  served 
according  to  the  provisions  of  the  66  &  67  Geo.  3,  which  it  was  contended 
must  be  considered  as  embodied  in  the  6  &  6  W.  A^  c.  76,  it  was  objected 
that  the  recorder  had  no  jurisdiction  to  hear  the  appeal.  The  recorder 
adopted  the  objection  and  refused  to  hear  it.  The  rule  for  a  mandamus 
was  consequently  obtained. 

ChiUon  shewed  cause. — The  objection  to  this  notice  of  appeal  is  fatal. 
The  66  Geo.  3,  c.  61,  is  in  terms  referred  to  by  the  Municipal  Corporation 
Act,  but  some  of  the  provisions  of  the  65  Geo.  3,  have  been  altered  by  tbe 
67  Geo.  3,  and  so  far  as  the  subject  of  appeal  is  concerned,  both  these  Su- 
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tntes  must  be  considered  as  embodied  in  the  Municipal  Act.      It  will  then    QueefC$  Reneft, 

appear  that  thMJerk  of  the  peace  is  expressly  named,  as  an  oflScer  to  whom 

Dotice  of  appeal  is  to  be  given.     It  may  be  said   the  provision  as  to  the  clerk 

of  the   peace  applies  only  to  counties,  but  the  clerk  of  the  peace  of  a 

borough,  when  such  borough  is  for  certain  purposes  put  on  the  footing  of  a 

county,  must,  so  far  as  such  purposes  are  concerned,  stand  in  the  place  of  the 

county  officer.     There  is  a  clerk  of  the  peace  in  the  borough  of  Caermartken, 

and  to  him  notice  ought  to  have  been  given. — [Coleridge^  J. — The  clerk  of  the 

peace  in  a  county  is  the  officer  of  the  Sessions  by  whom  the  rate  is  made,  but 

in  a  borough,  the  rate  is  made  by  the  town  council.     The  town  clerk  is  the 

officer  of  the  town  council.     Is  he  not  therefore  the  person  indicated  by  the 

Statute  ?] — He  is  not  named,  but  the  clerk  of  the  peace  is  named  in  the 

Statute,  and  when  such  an  officer  exists  the  notice  should  be  served  on  him. 


E.  V,  Williams  in  support  of  the  rule. — It  may  be  conceded  that  the  pro- 
visions of  the  Statutes,  55  &  57  Geo.  3,  are  to  a  certain  extent  embodied  in 
the  Municipal  Corporation  Act ;  that  is,  just  so  far  as  to  carry  out  the  object 
of  the  legistature,  which  was  to  enable  the  town  council  to  make  a  borough 
latc,  and  to  alk>w  a  person  aggrieved  to  appeal  against  it,  giving  notice  to  the 
parties  concerned  in  making  or  enforcing  it ;  now  the  clerk  of  the  peace  in  a 
borough  is  not  a  party  concerned  in  making  or  enforcing  it.  The  provisions 
of  the  Statutes  referred  to  cannot  always  be  complied  with.  A  rate  may  be  made 
in  a  borough  where  there  is  no  recorder  nor  clerk  of  the  peace.  The  Muni* 
cipal  Corporation  Act  has  in  one  instance  contemplated  such  a  case,  and 
has  directed  that  where  there  is  no  recorder  the  appeal  shall  be  heard  at  the 
county  Quarter  Sessions :  neither  can  the  words  of  the  57  Geo.  3,  c.  94,  be 
carried  exactly  into  effect  in  another  instance,  for  in  most  boroughs  there 
is  no  constable  of  the  hundred.  Yet  it  cannot  be  contended  that  in 
boroughs  where  there  is  do  clerk  of  the  peace,  nor  any  constable  of  the 
hundred,  the  inhabitants  are  on  that  account  to  be  deprived  of  the  right  of 
appealing  against  a  rate.  As  it  is  impossible  with  regard  to  a  borough 
rate,  that  all  the  provisions  of  the  previous  Statutes  can  be  complied  with, 
it  is  more  reasonable  to  believe  that  they  are  altogether  dispensed  with, 
than  that  they  are  to  be  enforced  so  as  to  take  away  the  right  of  appeal. 

Lord  DsNMAN,  C.  J.— I  think  that  the  notice  was  sufficient,  and  that  the 
recorder  ought  to  have  heard  the  appeal.  The  object  of  the  Statute  is  io 
give  notice  to  the  parties  who  make  the  rate.  The  rate  is  made  by  the  town 
council.  The  town  clerk  is  the  servant  of  the  town  council.  The  notice  to 
him,  therefore,  was  a  notice  to  the  parties  who  made  the  rate.  In  constru- 
ing a  provision  of  this  kind,  we  must  not  look  with  too  much  nicety  at  the 
vords  by  which  a  person  may  be  described,  but  at  the  principle  and  reason 
of  the  thing.  The  town  clerk  of  a  borough  is  for  this  purpose  the  same  per- 
son as  the  clerk  of  the  peace  in  a  county.  I  am  sorry  that  a  doubt  should 
ever  liaTe  been  entertained  whether  any  notice  of  appeal  was  necessary.  I 
think  it  clear  that  a  notice  is  necessary,  but  in  this  case  I  think  the  notice 
vas  sufficient  to  entitle  the  party  giving  it,  to  have  his  appeal  heard. 


LiTTLEDALi,  J. — I  am  of  the  same  opinion.    I  think  that  a  notice  is  neces- 
ary  and  must  be  given ;  with  respect  to  a  county  rate  it  is  clear  that  as  the 
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Qneen'a  BendL  justices  in  Session  make  the  rate,  the  clerk  of  the  peace  is  their  representa- 
tive to  receive  notice  of  an  appeal  against  it.  In  a  borough  rate  which  is 
made  by  the  town  council,  the  town  clerk  is  the  proper  representative  of  that 
body  to  receive  notice.  It  may  be  true  that  there  is  a  clerk  of  the  peace  in 
this  borough,  but  we  must  look  to  the  intention  of  the  legislature,  and  not 
defeat  that  intention  by  adhering  too  literally  to  the  words  of  the  Act.  The 
clerk  of  the  peace  of  a  borough  does  not  act  in  the  same  respect  as  the 
clerk  of  the  peace  of  a  county,  for  he  is  not  the  servant  and  officer  of  the 
persons  who  make  the  rate.  The  town  clerk  is  their  servant  and  oflicer,  and 
to  him  the  notice  must  be  given. 


Williams,  J. — I  am  of  the  same  opinion.  It  is  dear  that  a  notice  is  re- 
quired. A  proper  notice  has  been  given  here.  Some  parts  of  the  old  Sta- 
tutes are  necessarily  inapplicable,  as  some  of  the  officers  mentioned  in  them 
do  not  exist  in  a  borough.  The  proceedings  in  the  case  of  an  appeal  against 
a  borough  rate,  must  approximate  as  nearly  as  possible  to  those  in  the  case 
of  an  appeal  against  a  county  rate.  They  do  so  here,  for  a  proper  notice  has 
been  given  to  all  the  other  parties,  and  with  respect  to  the  town  clerk,  I  think 
that,  for  this  purpose,  he  stands  in  the  same  situation  with  regard  to  a 
bcrough,  as  the  clerk  of  the  peace  does  with  regard  to  a  county. 

GoLBRiDOB,  J. — I  think  that  the  Act  requires  that  a  notice  should  be 
given,  and  that  a  proper  notice  has  been  given  in  this  case.  The  words 
which  wind  up  the  provisions  as  to  appeal  in  the  Municipal  Corporation  Act 
"  as  in  the  case  of  an  appeal  against  any  county  rate,^'  must  be  taken  to  in- 
clude the  condition  of  a  notice  which  is  necessary  in  such  an  appeal.  There 
must  therefore  be  a  compliance  with  the  provisions  of  the  former  Act,  but  that 
compliance  must  be  not  in  terms,  but  in  substance,  as  there  are  some  provi- 
sions in  the  one  case,  which  it  is  impossible  to  apply  to  the  other.  In  this 
case  the  proper  person  to  whom  to  give  notice  was  the  town  clerk,  who  for 
this  purpose  is  the  same  as  the  clerk  of  the  peace  in  a  county :  he  is  tlie 
officer  and  representative  of  the  persons  who  make  the  rate.  This  Act  of 
Parliament  separates  the  town  council  from  the  Quarter  Sessions  for  the  pur- 
poses of  rating.  The  authority  to  make  a  rate  which  is  ordinarily  vested  in 
the  justices  of  a  county,  assembled  in  Sessions,  is  here  given  to  the  to;rn 
council.  Then  to  whom  is  notice  of  appeal  against  that  rate  to  be  given  s« 
well  as  to  the  officer  of  those  who  make  it.  The  town  clerk  is  that  officer. 
The  notice  here  is  therefore  correct ;  there  has  been  a  proper  compliance  with 
the  Act,  and  the  appeal  ought  to  have  been  heard. 

Rule  absolute. 


May  10. 


The  Queen  v.  Burgess. 


1.  A  prisouer 
was  taken  into 
custody  upon  an 
attachment  for 


ARCHBOLD  obtained  a  rulentW  on  the  28th  April  to  discharge  the 

prisoner  out  of  the  custody  of  the  sheriflT.    It  appeared  that  he  had 

been  taken  under  a  writ  of  attachment  for  nonpayment  of  costs,  on  the 

son  payment 
of  costs  on  the 

3d  F^rrtuxry^  and  on  the  28th  of  AprH  an  application  was  made  to  discharge  him,  upon  the 
ground  of  an  irregularity  in  the  execution  of  tne  writ  .* — Held^  that  the  application  was  too  Iste. 
2.  It  is  no  ground  of  objection  that  the  application  for  his  discharee  was  made  at  the  instance 
of  a  person  who  took  out  the  rule  in  the  name  of  an  attorney,  without  any  authority  from  the 
attorney. 
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3d  of  February,  1838.     The  ground  of  the  motion  was  that  Burgeu  had    QitWf^BaiM. 
been  improperly  taken  into  custody  whilst  he  was  leaving  the  prison,  afler 
being  ordered  to  be  discharged  fmr  an  irregularity  in  a  former  writ  of  attach- 
ment (a). 

Kruncles  shewed  cause. — He  objected  that  the  rule  »m  had  been  obtained 
at  the  instance  of  one  Rogers,  in  *the  name  of  Mr.  Pepper,  an  attorney  of  the 
Court,  and  that  it  appeared  by  Pepper*9  affidavit,  that  Rogert  was  not  an 
attorney,  and  that  he  had  used  Peppefe  name  without  having  obtained  his 
permissioii  to  do  so. 

ArchbML — This  application  might  have  been  made  by  the  prisoner  with- 
out  the  intervention  of  any  attorney ;  and  although  proceedings  may  be 
taken  against  Rogere  if  he  has  misconducted  himself,  the  rule  is»  that  the 
misoonduct  of  a  person  who  represents  himself  to  be  an  attorney,  shall  not 
afiect  an  innocent  client. 

Lord  Denmam,  C.  J. — That  is  certainly  the  distinctkm. 

Knawlee. — There  is  another  objection :  this  application  was  made  too  late. 
The  defendant  was  taken  into  custody  on  the  3d  of  February,  and  the  rule 
fdn  was  not  obtained  until  the  28th  of  ApriL  In  Primrose  v.  Baddeley  (b), 
it  was  held  that  the  rule  as  to  api^cations  respecting  irregularities,  was  ap- 
plicable to  persons  in  custody,  as  well  as  to  other  persons*. 

Arckboid, — There  is  a  distinctbn  between  irregularities  in  meene,  and 
final  process.  In  the  former  case,  a  defendant  must  apply  within  a  reason- 
able time,  but  if  he.  is  in  custody  under  final  process,  then  he  may  apply  for 
his  discharge  at  any  time  (c). 

Lord  Dkim AN,  C.  J. — ^It  appears  to  me  that  this  application  is  made  too  . 
late.    The  objection  made  to  the  execution  of  the  writ  of  attachment,  is  one 
of  all  othov  the  most  within  the  knowledge  of  the  defendant* 

LiiTLKDALB,  J.,  ooucurred, 

Pattbson,  J.— In  the  course  of  the  last  Term,  I  held  that  an  application 
to  dischai^  a  defendant  taken  in  execution  under  final  process^  was  made 
too  late  (lO- 


CoLBRnwB,  J.«  concurred. 


Rule  discharged. 


(«)  Sec   The    Queen   v.   Burgeu,         (c)  See  FUewood  v.  ClemenU,  anie 
{i)  2  Dow.  P.  C.  3Sa  (d)  EidaOe  v.  Davis,  anie,  35. 
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Queen*$BmdL 

May  10. 
1.  Tretpjin 
for  break  loff 
down  a  wall  of 
the  plaintiff's, 
bounded  on 
the  north  bf 
a  workshop  of 
the  defendant's. 
Pleaa:  Fint, 
not  guilty ; 


wall  was  not 
plaintiff 'b 
wall;  Third, 
that  the  wall 
was  the  wall  of 
the  defendant ; 
and  Fourth,  that 
the  wall  was  a 
'  wall, 


MURLBT  t;.   M^DfiRMOTT. 

rpRESPASS.  This  cause  was  tried  before  Bo$mqu4t,  J.,  at  the  kst 
Assises  for  SomerieUkire,  The  declaration  stated  that  the  defendant 
broke  and  prostrated  a  certain  wall  of  the  plaintiff,  bounded  towards  the 
north  by  a  workshop  of  the  defendant,  and  towards  the  south  by  a  building 
of  the  plaintiff,  and  carried  away  the  materials.  The  defendant  pleaded, /r«/, 
not  guilty ;  Seeondiy,  that  the  wall  was  not  the  wall  of  the  plaintiff;  Jiurdfy, 
&ca^."tl^at  the  ^^^  ^^  "^^^  ^"^  ^^  ^^^  ^^f  "^  freehoM  of  the  defendant ;  and  Emrthfy, 
that  at  the  time  of  the  trespass,  the  wall  was  a  party  wall,  standing,  being, 
erected  and  built,  partly  on  land  of  the  plaintiff,  and  partly  on  laad  of  the 
defendant.    Issues  were  joined  on  these  pleas* 

At  the  trial  both  parties  claimed  the  entire  wall,  which  was  bounded  on  tbe 
north  and  south,  as  stated  in  the  declaration.     The  trespass  complained  of 
was,  that  the  defendant  had  stripped  off  some  thatch  ttom  the  top  of  the  wall. 
It  appeared  that  in  1837  the  plamtiff  and  defendant  had  purchased  the  pre- 
mises on  either  side  of  the  wall  by  public  auction,  from  the  same  render. 
The  plaintiff *s  conveyance  described  the  property  which  he  purchased u 
'*all  that  messuage  and  dwelling-house,  with  the  garden,  workshop,  and 
buildings  behind  the  same,  situate  in  Sheep^Markei  Street,  Crewkeme^  many 
years  in  the  possession  of  John  WiUe,  and  now  in  the  occupation  of  Crtergi 
Howe  as  tenant  thereof,  together  with  all  houses,  out*houses,  &c.,  known  or 
reputed  to  be  parcel  thereof.*     The  description  in  the  defendant's  convey- 
ance was  in  the  same  form  of  words,  describing  his  premises  as  being  then 
in  the  occupation  of  one  Priddle.    Many  witnesses  were  examined  cm  both 
bides,  to  prove  acts  of  ownership  by  the  former  owners  of  the  respective  pre- 
mises.    The  plaintiff  proved  that  a  building  had  been  supported  by  the  wall 
on  his  side,  upwards  of  forty  years ;  the  defendant  proved  that  the  roof  of  his 
workshop  rested  on  the  wall  for  upwards  of  twenty  years.   For  the  purpose  of 
shewing  the  extent  of  the  premises  which  were  conveyed  to  him  in  1837,  the 
housefl  on  each   defendant  oflered  in  evidence,  a  hand-bill  which  announced  the  sale  of  the  pro- 
bV  auction  of*^^   V^^^J  by  auctbn,  and  which  had  been  circulated  before  and  at  the  time  of  the 
sale,  and  was  seen  at  the  auction  room  by  the  agent  who  bid  for  the  plaintiff 
The  bill  described  lot  1,  which  was  purchased  by  the  defendant,  as  being 
in  the  occupation  of  Priddle,  and  as  containing  twenty-nine  feet  in  length  on 
the  south  boundary;  and  lot  2,  being  the  plaintiff *s  house,  as  in  the  occu- 
pation ofHowet  and  containing  forty-seven  feet  on  the  south.   This  evidence 
was  objected  to,  as  tending  to  explain  and  alter  the  description  of  the  pro- 
mises in  the  conveyance  to  the  plaintiff,  but  the  learned  Judge  overruled  tbe 
objection.     The  jury  found  a  verdict  for  the  plaintiff  on  the  first  and  third 


standing  partly 
on  land  or  the 
plaintiff,  and 
partly  on  land 
of  the  defend- 
ant^   The  jury 
having  found 
the  fourth  issue 
for  the  defend- 
ant:—HeW. 
that  he  was 
also  entitled 
to  the  verdict 
on  the  second 
issue. 

2.  In  an 
action  respect- 
ing the  right 
to  a  wall,  it 
was  in  evi- 
dence that  the 
Slaintiff  and 
efendant 
bought  their 
respective 


one  vendor, 
and  the  plain- 
tiff's deed  of 
assignment 
conveyed  to 
him  a  mes- 
suage in  the 
occupation  of 
one  G,  Howe, 
together  with 
all  outhouses, 
&c.  known  and 
reputed  as  par-       "  •*    "  i       i.        t_    /  i  »       «  i 

eel  thereof.  For  issues,  and  foT  the  defendant  on  the  fourth  issue;  whereupon  the  learned 
o^  sfewinMhe  ^^^S^f  afterwards,  ordered  a  verdict  to  be  entered  for  the  defendant  on  the 
extent  of  the      second  issue  also. 

plamtiff  s  pre- 
mises, the  defendant  put  in  evidence  a  hand  bill  which  was  circulated  at  the  ouction  room, 
and  seen  there  by  the  plaintiff's  agent,  in  which  the  plaintiff's  premises,  as  lot  2,  in  the  occu- 
pation of  G.  Howe,  were  described  by  admeasurement: — Held,  that  the  bill  was  admissible  in 
evidence  to  shew  what  it  was,  that  at  the  time  wu  known  or  reputed  to  be  parcel  of  the  pre- 
mises m  O,  Bno€*t  occupation. 
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Fitst  Point. 


Erb  moved  for  a  rale  to  shew  cante  why  the  verdict  for  the  defendant  en    Qbmu'j  BmnA. 
the  second  issue  should  not  be  set  aside,  and  entered  for  the  plaintiff;  and 
why  judgment  on  the  fourth  issue  should  not  be  entered  for  the  plaintiff 
ftOfft  o^tiani0  vertdieto;  and  why  there  i^uld  not  be  a  new  tnal,  upon  the 
ground  that  of  the  hand-bill  was  improperly  received  in  evidence. 

The  plaintiff  is  entitled  to  a  verdict  on  the  second  issue,  because  the  de- 
fendant's plea  that  the  wall  was  not  the  plamtiff 's  wail  is  negatived  by  the 
evidence.  Upon  the  finding  of  the  jury  on  the  fourth  issue,  that  the  wall 
iras  partly  on  the  land  of  the  plaintiff,  and  partly  on  the  land  of  the  defend- 
ant, it  follows,  with  reference  to  the  second  issue,  that  two  walls  were  in  ex- 
istoice,  one  on  the  plaintiff's  land,  and  the  other  on  the  land  of  the  defend- 
ant ;  and  as  the  thatch  which  was  stripped  off,  extended  over  the  entire  wall, 
ind  consequently  over  that  portion  of  the  land  which  belonged  to  the  plain- 
tifl^  it  must  be  taken  that  a  trespass  was  proved  upon  the  plaintiff's  wall. 
And  this  would  be  quite  consistent  with  the  statement  in  the  declaratbn,  that 
the  wall  was  bounded  on  the  north  by*  the  defendant's  workshop.  As  the 
faorth  plea  alleges  that  the  wall  was  built,  partly  on  the  land  of  the  plaintiff, 
sod  partly  on  the  land  of  the  defendant,  MaUs  v.  Hawkins  (a),  is  an  express 
tathority  to  shew  that  in  such  a  case  the  parties  are  not  tenants  in  common, 
and  that  eadi  party  may  maintain  trespass,  for  any  injury  done  to  the  part 
vhieh  stands  on  his  own  land  ;  Cubitl  v.  Porter  (6),  supports  this  doctrine. 

The  Iburth  plea  affords  no  answer  to  the  action,  and  the  plaintiff  is  entitled  Second  PoLct. 
to5udgment  nen  ahttanU  veredicto  on  that  issue.  The  plaintiff  complains  of 
a  trespass  upon  the  entire  wall,  and  the  defendant  justifes  the  trespass  as  to 
half  of  it  only. — [Pait€9<m^  J. — ^The  plea  may  be  demurrable;  but  when  a 
plea  is  pleaded  to  the  whole  declaiation,  and  answers  only  a  part  of  it,  can 
you  have  judgment  ncm  cbetante  veredicto  ?  I  should  doubt  that  proposi- 
tion ] — ^The  plea  is  bad  upon  the  face  of  it 

The  evidence  as  to  the  hand-bill  was  not  admissibfe.  It  was  offered  to 
expfain  the  deed  whereby  the  plaintiff's  property  was  conveyed  to  him,  and 
would  Tary  the  description  of  the  premises  as  stated  in  the  deed.  There  was 
no  evidence  to  show  that  the  bill  was  seen  by  the  plaintiff  before  or  at  the 
time  of  the  sale. 

Cur,  adv,  vtilt. 


Third  Point 


Lord  DsinfAiv,  C.  J.,  delivered  judgment  After  stating  the  pleadings , 
hifrlordahip  continued  thus: — The  foundation  of  the  motion  as  to  the  second 
issue  is,  tbat  r^ard  being  had  to  the  finding  on  the  fourth,  it  must  be  taken 
that  there  are  two  walls,  one  on  the  plaintiff's  land,  and  his  property, 
the  other  on  the  defendant's  and  his  property,  and  as  a  trespass  has 
been  proved  on  that  wall,  or  that  portion  of  the  two  united  walls  which 
stands  on  plaintifl'^a  land,  and  is  his  property,  the  second  plea  is  ne- 
gatived,  and  the  issue  should  be  found  for  him  ;  and  it  is  said  the  abuttals 
in  the  dedaration  present  no  difficulty  in  the  way  of  this  finding,  for  that  the 
portion  of  wall  on  the  north  of  the  plaintiff's  wall,  is  only  the  bock  wall  of 
the  defendant'a  workshop  and  building.  But  we  are  of  opinion  that  this  rea- 
soning cannot  prevail.  It  is  clear  that  the  plaintiff  brought  his  action  for  an 
alleged  trespass  oa  the  whole  of  that  which  the  jury  have  found  to  be  a  party 


(a)  5  Taant  2a 


(b)  1  B.  &  Cress.  257. 
Q2 
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wan,  as  one  entire  buildib^^^  erected  on  his  own  land,  and  the  atrnggle  m  the 
caiue  was»  as  to  the  property  in'  the  whole  wall ;  and  assuming  that  from  the 
jury's  finding  we  must  takb  it  there  are  two  walls,  one  on  the  land  of  each 
party,  that  same  finding  sfasews  that  these  two  walls  abut  on  each  other,  and 
the  plaintiff  consequently  has  failed  to  prove  his  property  in  the  wall 
described  by  its  abuttals  in  the  declaration.  The  fact  that  the  defendaot's 
workshop  and  other  building  of  th^  defendant  nientbned  in  the  declaratioo, 
are  built  against,  with  the  roof  resting  on,  the  top  of  the  united  walls,  does 
not  make  that  wall  which  stands  on  the  defendant's  land,  a  portion  of  them- 
selves, they  are  not  there/ore  the  abuttals,  but  the  wall  itself  is  the  abutUl 
to  the  plaintiff's  wall.  If  the  verdict  is  rightly  entered  on  the  second  issue, 
it  is  unnecessary  to  grant  any  rule  for  the  purpose  of  considering  whether  the 
fourth  be  a  good  plea.  Nothing  would  depend  on  that  plea  but  the  oosU  of 
the  issue,  which  must  be  inconsiderable,  as  all  the  evidence  applicable  to  it  is 
also  material  to  the  second.  Upon  the  defendant's  albwingthe  plaintiff  the 
costs  of  this  issue,  tl)6re  will  therefore  be  no  rule  on  this  point. 

Motion  was  also  made  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  evidence,  and  that  some  evidence  had  been  improperly  received. 
We  have  seen  th6  learned  judge's  note ;  there  appears  to  have  been  much 
evidence  offered  on  both  sides,  and  he  is  satisfied  with  the  verdict.  The 
evidence  said  to  have  been  improperly  received,  was  a  hand-bill  advertising 
the  properties  both  of  the  plaintiff  and  defendant  for  sale,  and  it  was  urged 
that  this  was  received  in  order  to  construe  the  deed  by  which  the  plaintiff's 
property  was  conveyed  to  him.  The  plaintiff  and  defendant  had  purchased 
of  the  same  owner ;  the  lot  which  each  purchased  was  described  in  his  deed,  by 
a  reference  to  the  occupation  of  the  then  tenant,  and  there  were  words  to 
pass  all  that "  was  known  or  reputed  to  be  parcel"  of  such  occupation.  There 
was  evidence  to  shew  that  the  hand- bill  in  questbn,  was  circulated  in  the  sale 
room  before,  and  at  the  time  of  the  sale,  and  that  it  was  seen  by  the  person 
who  attended  as  the  phiintiff's  agent,  and  bid  and  bought  for  him.  Looking 
then  at  these  facts,  and  the  language  of  the  deed,  we  think  this  hand-bill 
properly  received,  not  to  control  the  language  of  the  deed  or  to  construe  it, 
but  to  apply  it.  It  was  evidence  to  shew  what  it  was,  that  at  the  time  of  the  sale, 
was  known  or  reputed  to  be  parcel  of  that  tenants  occupation  which  the  pbiintiff 
purchased,  and  which  was  conveyed  to  him  by  the  deed.  For  these  reasons 
we  think  there  should  be  no  rule,  on  any  of  the  grounds  taken  by  Mr.  £irfe. 

Rule  refused. 


Apnl2i. 


Do£^  dem.  Nealb  v.  Samples. 


Jg JECTMENT  tried  before  Lord  Dennum,  C.  J.,  at  the  last  Winehetier 
Assizes.  The  lessor  of  the  plaintiff  claimed  as  mortgagee  of  a  house  and 
premises  in  the  county  of  Southampton,  The  mortgage  deed,  dated  29th 
of  October y  1821,  was  proved,  whereby  the  father  of  the  defendant  mortgaged 
the  premises,  in  fee  for  300/.,  to  the  lessor  of  the  plaintiff.    The  mortgagor 


It  being  proved  that  the  deed  was  found  among  the  papen  of  the  mortgagor : — HUrf, 
that  although  thin  waa  not  strictly  the  proper  cuatody  the  aeM  was  neyetthelees  admiaaible 


In  ejectment 
by  mort- 
gagee against 
the  son  of 
mortffaffor, 
the  defendant 
produced  a 
marriage  set- 
tlement, more 

than  thirty  years  old,  made  prior  to  the  mortngor's  maniage,  whereby  be  oonveved  the 
premises  to  trustees,  upon  trust  for  himself  for  life,  with  remainder  to  the  issue  of  the  mar- 
riage.   •  •   • 

that 

without  moof  of  its  execution. 
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died  in  1830,  wiihoat  payings  the  money  lent.    For  the  pnrpose  of  shewing    Qutm^t^BmA. 

that  the  mortgagor  had  only  a  life  estate  in  the  premises,  the  defendant  pro-     j^^^  ^^^ 

duced  a  deed  of  settlement,  bearing  date  the  9th  of  November,  1785,  which         Nbalb 

purported  to  be  made  on  the  intended  marriage  of  the  mortgagor  with  one       Samplib. 

Sarah  Huni,  the  defendant's  mother.     By  that  deed,  the  mortgagor  conreyed 

the  premises  to  trustees,  upon  trust  fbr  himself  for  life,  with  remainder  to  the 

issue  of  the  marriage,  in  fee ;  and  it  contained  a  proviso  that  if  the  marriage 

did  not  take  effect  within  six  months  from  the  date  thereof,  then  that  the 

deed  should  be  void.   Evidence  was  giren  that  the  marriage^was  solemnized 

within  six  months.    No  proof  of  the  execution  of  the  deed  was  oflered,  but  a 

vitaess  proved  that  it  was  found  among  the  papers  of  the  mortgagor,  after 

bis  death.    It  appeared  that  the  trustees,  and  all  the  other  persons  whose 

mines  appeared  on  the « settlement,  had  been  dead  many  years.    It  was 

objected  for  the  lessor  of  the  plaintiff,  that  proof  of  the  execution  of  the 

deed  was  necessary,  inasmuch  as  it  did  not  come  out  of  the  proper  custody, 

and  could  not  therefore  be  received  as  a  deed  more  than  thirty  years  old, 

which  proved  itself.    The  learned  judge  reserved  the  point,  but  received  the 

eridenoe,  and  the  defendant  had  a  verdict. 

Erie  now  moved  to  enter  a  verdict  for  the  lessor  of  the  plaintiff.  It  is 
trae  that  a  deed  may  be  received  without  proof  of  the  execution,  when  it  is 
nxxe  than  thirty  years  old,  provided  it  comes  out  of  the  proper  legal  custody ; 
as  when  a  bond  is  found  among  the  other  papers  of  the  obligee,  Chelsea 
Water  JVarke  v.  Cowper  (a).  But  if  there  is  any  thing  suspicious  about  the  ap- 
pearance of  the  deed,  as  a  raisure  or  interlineation,  then  some  better  account 
mast  be  given  of  it ;  and  in  Buttle  Ntei  Priue,  page  255,  it  is  said,  **  that  this 
ought  more  especially  to  be  done  if  the  deed  import  a  fraud,  as  where  a  man 
oonreys  a  reversion  to  one,  and  after  conveys  it  to  another,  and  the  second 
purchaser  proves  his  title ;  because  in  such  case  the  presumption  arising  from 
the  antiquity  of  the  deed  is  destroyed  by  an  opposite  presumption ;  for  no 
man  shall  be  supposed  guilty  of  so  manifest  a  fraud.**  The  same  rule  is  also 
kid  down  in  Bac.  Abr.  Tit.  Evidence  F.  and  Forbee  v.  WaU  (5).  Here  the 
deed  was  found  in  the  worst  possible  custody.  If  the  mortgagor  had  in- 
tended a,  fraud,  the  &brication  of  such  a  deed  would  have  been  a  very 
obvious  mode  of  carrying  it  into  effect.  [Lord  Denman,  C.  J. — ^I  took  the 
opioioo  of  the  jury  as  to  the  question  of  fraud.]  There  was  enough  to  throw 
suspicion  upon  the  deed,  and  to  call  for  proof  of  the  hand  writing  of  the 
parties.  In  some  cases  the  possession  of  the  tenant  for  life  may  be  a  proper 
custody  enough,  but  it  was  not  so  in  the  present  instance. 

LnrruBDALB,  J. — ^The  deed  was  not,  perhaps,  in  the  best  custody,  but  it 
appears  to  me  upon  the  whole,  that  the  custody  was  not  so  improper  as  to 
make  it  necessary  to  give  proof  of  the  execution. 

Pattbsow,  J. — There  does  not  seem  to  have  been  any  suggestion  of  fraud  in 
this  case^  because  the  deed  was  dated  in  1 785,  and  a  marriage  was  proved  to  have 
taken  place  within  six  months  from  its  date.  The  trustees  and  their  repre- 
sentali  ves^  were  perhaps  the  fittest  persons  to  have  the  custody  of  such  a  deed» 

(«)  1  Bsp.275.  <4)  I  W.  Black.  53i 
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QmmV  BmdL  but  I  faaTe  always  understood  that  proper  custody^  does  not  mean  the  cm- 

P^^^""^^  tody  of  the  very  person,  who  is  entitled  in  point  of  law  to  hold  the  document. 

Nealk  One  kind  of  custody  may  not  be  so  strictly  regular  as  another^  and  stUi  be 

Samples.  proper  enough. 

CoLBRiDOB,  J. — ^I  am  of  the  same  opinion.  It  seems  to  me  that  this  vu 
such  a  custody^  as  under  all  the  circumstances  of  the  case,  was  sufficient  to 
dispense  with  proof  of  the  deed.  In  The  Bishop  of  Meath  v.  MarqtUs  of 
Winchester  (c),  a  document  belonging  to  the  see  of  the  bishop  was  found 
with  his  private  papers,  and  it  was  held  in  the  House  of  Lords  that  it  was 
admissible  in  evidence^  now  that  was  clearly  not  the  proper  custody. 

Rule  refiised 

(0  3Bhig.N.ai83. 

diay,  10.  Wright  v.  Goddard  aod  others. 

1.  AdecUri^  /^OVENANT  on  an  indenture  of  lease  of  a  brewery  for  seven  years.    The 

tion  in  cove-  declaration  set  out  three  covenants  ;   Firsts  a  general  covenant  to  re- 

nant  Mt  out  .  .<«.i  4.1 

three  core-       pair  the  premises  durmg  the  oontmuance  of  the  term»  reasonable  use  and 

repifr  gOTe-***  ^^^  thereof  only  excepted ;  Secondly 9  a  covenant  to  yield  up,  upon  the  ex- 

nhy,  lecond,  piration  or  other  sooner  determination  of  the  term,  all  the  premises,  in  good 

premiies^m  and  Substantial  repair,  reasonable  use  and  wear  thereof  only  exoepled ; 

repair  ftt  the  Thirdly,  a  covenant  that  the  plaintiff  should  be  at  liberty  to  enter  and  view 

the  term,  and  the  State  of  the  premises  during  the  term,  and  in  case  of  defects  and  want  of 

Mirfvithinone  ^^P^r  ^s  aforesaid,  that  the  defendants,  within  one  calendar  month  next  after 

month  after  notice  thereof  in  writing,  should  have  been  given  to  them,  should  cause  the 

ing!^*Bmu£ '  repairs  to  be  done.    Averment,  that  by  the  said  indenture,  it  was  provided 

fendantdlrnot  ^^^^°  ^®  parties,  that  if  the  defendants  should  be  desirous  of  put^ 

within  one  ting  an  end  to  the  demise,  at  the  expiration  of  the  first  three  years  <^  the 

mnioe^^'at  ^^^  ^^  seven  years,  and  should  for  that  purpose  deliver  to  the  plaintiff,  six 

any  othertime  calendar  months'  previous  notice  in  writing,  of  their  intention  to  do  so,  that 

premfaea,^ior  then,  at  the  expiration  of  the  said  three  years,  the  said  lease  and  every  thing 

did  he  leave  therein  contained,  should  cease  and  be  absolutely  void,  to  all  intents  and  pur- 

the  premiaes  «,.-.,.        1  11         iji.^  •it  • 

in  ffood  repair  poses.  The  declaration  then  stated  that  the  aefendants  occupied  the  premises 
miMU'on^of '  ^^'1  ^^®  ^  1^  ^f  October,  1837,  when  the  said  demise  was  ended  and  deter- 
the  term.  The  mined,  according  to  the  intent  and  meaning  of  the  indenture  of  demise,  they 
pfe^dedapay.  the  defendants  having  given  six  calendar  months'  notice,  to  determine  the 
into  Couit^and  ^^^^^^^^  ^^  ^^®  expiration  of  the  first  three  years  of  the  said  term ;  and  that 

that  the  plain- 
tiff had  not  sus- 
tained damages  to  a  greater  amount,  in  respect  of  the  cabmi  of  action  in  thedoelaration  mentioned. 
After  a  veitlict,  for  the  plaintiff,  U]K)n  motion  in  arrest  of  judgment,  it  was  objected  that  it 
was  not  averred  that  notice  to  repair  had  been  given  in  writtDg,  and  other  similar  oniasiona 
were  pointed  out:— £&M,  that  the  general  plea  of  payment,  most  be  t«ken  to  admit  some  da- 
mage upon  every  part  of  the  breach  of  covenant,  and  that  the  allegation  as  to  the  notice,  Ac. 
must  be  taken  to  be  admitted : — Held,  Secondly ,  that  as  the  breach  on  the  special  contract  to  re- 
pair after  notice,  waa  mixed  up  with  and  not  distinguished  from  the  damajges  claimed  by  the 
general  breach  of  covenant,  the  assignment  of  breaches  would  have  been  bad  on  special  demur- 
rer, but  that  the  objection  could  not  be  made  after  verdict. 

2.  IV  here  a  lease  was  made  determinable  at  the  end  of  three  years,  on  giving  six  months*  notice, 
in  writing,  and  where  th<*  lessee  was  bound  after  receiving  one  month's  notice,  in  writing,  to 
repair  the  premises  :~JEEeU,  in  an  action  of  covenant  for  not  repairing  after  the  expiration  of 
the  three  years,  that  an  omission  to  sUte  in  the  declaration  that  the  notices  were  given  in  isrit- 
ti^  was  ground  of  special  demurrer. 

3.  Where  a  covenant  to  repair  makes  an  exception  of  reasonable  use  and  wear,  but  the  assign- 
ment of  the  breach  takes  no  notice  of  thift  exception,  the  t^f^Haxatlon  would  be  bad  upon  demur- 
rer, but  would  probably  be  good  after  verdict. 
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the  plaintiff  did  daring  the  continuance  of  the  demise,  to  wit,  on,  &c.  give  to  the    QueenU  Bendi. 
defendants  one  calendar  month's  notice  of  the  want  of  repairs.     Breaek^       wsionT 
that  the  defendants  did  not  within  one  calendar  month  after  such  notice,  or  at  «• 

any  other  time,  well  and  soflkiently  repair  the  premises,  nor  did  they  leave 
the  premises  m  good,  substantial,  and  tenantable  repair,  at  the  determination 
of  the  said  term  aforesaid,  but  on  the  contrary  thereof,  the  same  were  out  of 
repairy  &c 

Plea  r — ^A  payment  of  12/.  into  Court,  and  that  the  plaintiff  had  not  sus- 
tained damages  to  a  greater  amount  than  the  said  sum,  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned.  Repiicaiion,  that  the  plaintiff 
bad  sustained  greater  damages,  and  issue  thereon. 

At  the  trial,  before  Park,  J.,  at  the  last  Norfolk  Assizes,  the  plaintiff  had 
a  verdict)  with  23L  damages. 

Byles  moved  to  arrest  the  judgment. — Fint,  there  is  no  averment  in  th<^ 
d<!claratioa,  that  the  month's  notice  to  repair  was  given  in  writing.  There- 
fore, as  damages  are  sought  to  be  recovered  for  the  breach  of  that  covenant, 
the  omission  is  fatal,  it  might  have  been  cured  after  verdict,  if  an  issue 
had  been  raised  upon  it,  but  not  otherwise.  There  is  another,  and  a  similar 
objection  to  the  averment,  that  the  demise  was  determined  at  the  expiration 
of  the  three  years.  That  notice  is  not  stated  to  have  been  given  in  writing, 
although  by  the  terms  of  the  covenant,  the  notice  was  required  to  be  given  in 
writing.  Tkirdly^  the  proviso  for  determining  the  lease  by  notice,  at  the  ex- 
piration of  the  first  three  years  of  the  term,  declares  that  the  term  shall  then 
cease  and  be  absolutely  void  to  all  intents  and  purposes  whatsoever.  But 
the  covenant  to  yield  up  the  premises  in  repair,  is  a  general  one  to  yield  them 
up  at  the  expiratbn  of  the  term  of  seven  years. — [Litdedak,  J. — ^As  to  your 
first  objection,  there  is  a  payment  of  money  into  Court.  Does  not  that 
admit  the  breach  which  is  assigned  in  the  declaration  ?] — There  are  various 
breaches  assigned ;  one  for  not  repairmg  generally  ;  another  for  not  yielding 
up  the  premises  in  repair  at  the  expiration  of  the  term ;  and  a  third,  for  not 
repairing  after  notice.  The  plea  of  payment  does  not  admit  all  the  breaches. 
It  merely  admits  the  declaration,  and  that  some  damages  have  been  sustained 
in  respect  of  the  breaches  which  are  properly  assigned  (a). — [Coieridge,  J. 
—In  RatuUdl  v.  Lynch  (6),  where  the  defendant  had  paid  money  into  Court 
on  one  of  several  breaches,  it  was  held  to  be  unnecessary  to  prove  the  deed.] 

Cur,  ado.  vuU. 

Lord  DxNMAif,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court 
After  stating  the  pleadings,  he  proceeded  as  follows.  One  of  the  objections 
to  the  declaration  is,  that  the  covenant  as  to  leaving  the  premises  in  repair, 
does  not  apply  where  the  lease  is  put  an  end  to  before  the  end  of  the  seven 
years,  but  by  reference  to  the  words,  "  or  other  sooner  determination"'  of  the 
lease  that  objection  falls  to  the  ground  Another  objection  is  that  though 
the  special  covenant  to  repair  after  notice  is  brought  forward  as  a  ground 
to  dainn  damages,  it  is  mixed  up  with,  and  not  distinguished  from,  the 
damages  claimed  by  the  general  breach  of  covenant.  We  think  this  a  good 
odjectioD,  and  that  it  might  have  been  taken  advantage  of  on  special  demur- 

(a)  See  Snion  v.  Benedict,  5Bing.      &  Laeeyv,  fFalrond, SBing,  N.  S.  841  * 
32 ;  Meager  v.  Smia,  4  B.  &  Ad.  673 ;      3  Hodges,  215. 

(6)  2  Camp.  357- 
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QMraV  Bemek* 


Wbxoht 

V. 
GOOA/AKO. 


rer,  but  not  after  verdict    But  there  are  tome  more  prominent  defects  in  the 
declaration.    The  covenant  to  repair^  and  also  the  covenant  to  leave  in  re- 
pair, make  an  exception  of  reasonable  use  and  wear.    The  covenant  to  re- 
pair after  notice  does  not  mention  the  exception  in  express  terms,  but  it  says, 
that  in  case  of  any  defects,  or  want  of  repair  as  aforesaid,  the  defendants  are 
to  do  them,  that  exception  therefore  is  embodied  in  the  covenant ;  but  the 
assignment  of  the  breach  takes  no  notice  of  this  exception,  and  the  declara- 
tion would  be  bad  upon  demurrer.  But  it  probably  would  be  good  after  ver- 
dict, according  to  an  anonymous  case  in  Sir  T%oma§  JoMt,  125.  Another  de- 
fect in  the  declaration  is,  that  it  does  not  state  that  the  term  was  determined 
at  the  end  of  three  years,  by  a  notice  in  writing,  and  as  damages  are  claimed 
for  not  leaving  the  premises  in  repair,  it  ought  to  be  shewn  that  the  term  is 
well  determined.    That  also  would  be  bad  on  demurrer.     Another  defect  is 
that  it  is  not  stated  that  the  notice  to  repair  at  the  end  of  one  month,  was  m 
writiilg,  and  as  damages  are  claimed  fer  the  breach  of  covenant  upon  that 
branch  of  the  lease,  that  also  would  be  bad  upon  demurrer.    But  the  defend- 
ants pleaded  payment  of  12/.  into  Court,  and  that  the  plaintiff  has  not  sus- 
tained damages  to  a  greater  amount  than  the  said  sum,  &c.,  in  respect  of  the 
causes  in  the  said  declaration  mentioned,  or  any  of  them.     To  whkh  the 
plaintiff  has  replied,  that  he  has  sustained  damages  to  a  greater  amount 
than  the  said  sum  of  12/.  in  respect  of  the  causes  of  action  in  the  dedaia- 
tion  mentioned.   Upon  the  whole,  we  think  that  this  general  plea  of  payment 
of  money  into  Court,  must  be  taken  to  admit  some  damage  upon  every  part 
of  the  breach  of  covenant  in   the  declaration,  and  that  the  allegatioD  as 
to  the  diflerent  notices,  and  as  to  the  exception  of  reasonable  use  and  wear, 
must  be  taken  to  be  admitted,  and  that  therefore  there  should  be  no  rule 
to  shew  cause  for  arresting  the  judgment. 

Rule  refused. 


May  5. 


ROUTLEDGE  V.   RaHSAY. 


The  following 
letter  written 
by  a  debtor  to 
A  creditor,  and 
encloting 


due  t)  the 
debtor,  ii  not 
sufficient  to 
avotd  the  ope- 
ration of  the 
Statute  of  Li- 
mitatioQi,  9  O. 
4,  c.  14,  "  I 
give  the  above 
accounts  to 
you,  so  vou 
must  collect 
them  and  pay 
yourself,  ana 
fou  and  me 
irill  be  clear.** 


A  SSUMPSIT  on  a  promissory  note  for  40/.,  payable  to  the  plaintiff  on 
demand ;  and  for  goods  sold,  and  money  due  on  an  account  stated, 
i^o,  That  the  causes  of  action  in  the  declaration  mentioned,  did  not  accroa 
within  six  years  before  the  commencement  of  the  suit,  and  issue  thereon. 

At  the  trial,  before  Coleridge^  J.,  at  the  Cumberland  Summer  assixes, 
in  1836,  the  pUintiff  put  in  evidence  the  following  letter,  for  the  purpose  of 
taking  the  case  out  of  the  operation  of  the  Statute  of  Limitations  : 

Ahton,  1  /nAtf,  1886. 
"*  Mr.  John  Routhdge.—l  give  the  above  accounts  to  you;  so  you  mast 
collect  them,  and  pay  yourself,  and  you  and  me  will  be  clear. 

John  RamMc^.^ 

The  letter  enclosed  a  list  of  debts  due  to  the  defendant,  from  various 
persons,  to  the  amount  of  47/.  14«.  7d.  It  was  contended,  for  the  defendant, 
that  this  letter  was  insufficient  to  take  the  case  out  of  the  Statute,  as  it  did 


Ramsat. 
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not  ooAtaln  any  express  or  implied  promise  to  pay  the  debt,  but  merely  an  Qmm*<  BML 
ofler  to  pay  in  a  particular  manner.  A  verdict  was  found  for  the  plaintiff;  rootlkdos 
but  the  learned  judge  reserved  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  upon  the  above  objection.    A  rale  nisi  having  been  obtained  accord- 

Ktuncles  shewed  cause. — The  letter  contains  an  unqualified  admifision  of 
the  debt ;  and  when  there  is  a  direct  admission,  the  law  will  imply  a  promise 
to  pay.  That  is  expressly  decided  in  Tanner  v.  Smart  (a)»  and  the  ground 
upon  which  the  Court  held  the  letter  to  he  insufficient  in  that  case  was,  that 
the  defendant  had  promised  to  pay  the  debt  as  soon  as  he  could,  and  no 
evidence  was  offered  of  his  ability  to  pay.  Lord  Kenyan  decided  that  a 
general  acknowledgment  was  sufficient  in  BaUlie  v.  Inckiquin  (Jb),  Whippy 
V.  HiUary  (c),  is  distinguishable,  because  there  the  acknowledgment  did 
not  charge  the  defendant,  but  he  referred  to  a  third  party  as  having  assets 
to  pay  the  debt. — [Pattesont  J. — So  in  this  case,  the  defendant  says,  here 
is  a  list  of  debts  due  to  me.  If  you  can  collect  them,  you  may  pay  your« 
self.] — The  eflect  of  the  letter  is  that  the  writer  admits  that  he  is  indebted 
to  the  plaintiff,  and  he  points  out  the  mode  in  which  he  intends  to  pay  him ; 
as  if  he  had  said,  "  Here  is  the  money  on  my  table ;  come  and  take  it.'^ 
Dodson  V.  Ma^kay  {d),  Dctbhs  v.  Humphries^  («),  are  also  in  point.  It  was 
not  necessary  that  the  acknowledgment  should  state  the  amount  of  the  debt, 
Leehmert  /.  Fletcher  (/). 

Wi  JU.   Waisonf  eontrd,  was  stopped  by  the  Court. 

Lord  DBNMAif,  C.  J. — It  appears  to  me  that  this  rule  must  be  made  abso* 
lute.  The  question  is,  whether  the  party  who  wrote  this  letter,  charged  him- 
sdf  with  the  payment  of  the  debt ;  but  instead  of  doing  that,  he  says,  here  is 
a  list  of  debts  owing  to  me ;  collect  them,  and  pay  yourself.  It  is  similar  to 
the  case  of  Whippy  v.  Hillary,  where  the  objection  was,  that  the  acknowledg- 
oieDt  did  not  chai^  the  party  himself.  As  to  Baillie  v.  Jnehiquin,  that  must 
now  be  taken  as  being  overruled. 

Uttlbdale,  J. — I  am  of  the  same  opinion..  Perhaps  this  was  so  far  an 
acknowledgment,  that  the  defendant  did  not  deny  that  he  owed  the  debt ;  but 
as  tu  paying  it,  he  merely  says,  collect  these  accounts  due  to  me,  and  pay 
yourself. 

Pattbk>n,  J. — 1  do  not  mean  to  say  that  a  mere  acknowledgment  of  a 
fcbt,  without  more,  may  not  raise  a  promise  to  pay,  but  when  something  is 
>^ed,  besides  the  acknowledgment,  that  must  be  considered.  Here  the  de- 
fendant evidently  intended  to  refer  to  the  mode  of  payment  which  he  pointed 
^U  and  it  is  exactly  like  the  case  of  Whippy  v.  Hillary.  Baillit  v.  Jnehi* 
^ttui,  was  decided  before  the  9  Geo.  4,  c.  14. 

CoLuiiDGE,  J. — It  if  admitted,  that  the  acknowledgment  is  only  evidence 
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Qufn^tB^  of  a  debt  from  which  a  promise  to  pay  may  be  inferred,  and  therefore  the 
Bounsooi      ^*»>e  of  the  statement  made  by  the  defendant  must  be  taken  together. 
Here,  although  the  defendant  admitted  the  existence  of  tlie  debt,  he  referred 
to  the  accounts,  as  the  fund  out  of  whidi  the  plaintiff  was  to  obtain  payment. 
I  am  now  satisfied,  that  what  was  done  at  the  trial  was  wrong. 

Rule  absolute  (^). 

(g)  See  LinUy  y.  Bomor,  2  Bing.  N.  C.  241 ;  1   Hodges,  305;  and  Bird  t 
Gammon,  3  Hodges,  224. 


May  10. 


WlMreamftii- 
damus  had 
iftsued,  direct- 
ed to  the  wai^ 
dens,  orer- 
■eers,  and  in- 
habitants of  a 
parish,  requir- 
ing them  to 
make  a  rate  for 
the  payment 
of  salaries  due 
to  the  chaplains 
of  the  parish, 
the  Court  in  the 
eiercise  of  their 
discretion, 
under  1  W.  4, 
c.  21,  granted 
cosU  to  the 
prosecutors, 
anu  made  the 
rule  absolute 
for  the  costs 
asainst  such 
of  the  inhabit- 
ants as  had 
made  a  return 
to  the  manda* 


The  Qu£EN  V.  The  Wardens  and  Overseers  of  the  Poor 
and  Inhabitants  of  St.  Saviour's,  Southward 

filR  F.  PoUoek  had  obtained  a  rulentit  calling  upon  the  defendants  to  shew 
cause,  why  they  should  not  pay  the  prosecutors  their  costs  of  applying 
for  two  writs  of  mandamus,  and  also  the  costs  of  the  writs,  and  of  this  applica- 
tion, under  the  provisions  of  the  1  ff;  4,  c.  21.  Ihe  writs  had  l>een  issued, 
after  cause  being  shewn,  for  the  purpose  of  compelling  the  defendants  to  make 
a  rate,  for  the  payment  of  the  stipends  due  to  the  chaplains  of  the  parish  (a). 

Sir  /.  Campbell,  A.  G.,  and  E,  Perry,  shewed  cause  for  the  inhabitants  who 
signed  the  return. — The  question  which  was  argued  before  this  Court,  was 
one  of  considerable  difficulty,  and  whenever  the  point  in  issue  has  been  a  very 
doubtful  one,  the  Ck)urt  have  always  refused  to  grant  costs.  In  The  King  v. 
T%e  Lord  of  the  Manor  of  Oudle  (&).  where  the  question  was,  whether  an  ap- 
pointment of  copyholds  was  good  before  admittance,  the  costs  of  a  mandamus 
were  refused  ;  and  in  Rex  v.  J%e  Commisnoners  of  Rye  (e),  the  Court  refused 
to  compel  the  commissioners  of  a  harbour  to  pay  the  costs  of  a  mandamus, 
which  had  issued  to  compel  them  to  pay  certain  charges  incurred  in  protect- 
ing the  rights  of  the  harbour.  Rex  v.  Commiesioners  of  the  Thamee  and  /tt « 
Navigation  (jd)  is  also  in  point.  And  if  this  application  should  be  granted^ 
every  single  inhabitant  would  bo  liable  to  pay  the  costs,  and  the  prosecutors 
may  single  out  any  person  they  please,  and  proceed  against  him  to  recover 
the  whole  amount.  The  opinion  of  the  parish  has  been  divided  as  to 
whether  these  salaries  ought  to  be  paid  out  of  the  rates  or  not.  Are  the  prose- 
cutors to  be  at  liberty  to  obtain  the  costs,  from  inhabitants  who  akvays  voted 
in  favour  of  the  prosecutors  ?  But  the  effect  of  making  this  rule  absolute, 
would  be  to  give  them  that  power.  And  the  inhabitants  succeeded  on  the 
main  ground  of  their  opposition  to  the  writ :  because  it  was  sought  to  com 
pel  them  to  make  a  rate  for  the  repairs  of  the  church,  as  well  as  to  pay  the 
salaries :  but  the  judgment  of  the  Court  proceeded  solely  on  the  ground  that 
the  salaries  ought  to  be  paid  (a). 


(a)  See  The  Queen  v.  The  fFardene         fc)  5  B.  &  Add.  1094,  n. ;  3  Nev.  & 
0/  Si,  Saviour's,  ante,  105 ;  3  N.  &  P.      M.  484. 
KG, 

(b)  I  Ado.  &  EHis,  299,  n. 


(O  5Ado.&  Ellis.  817: 
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Sir  F.  Pollock  in  snpport  of  the  rule. — The  chaplains  ought  not  to  bear  the  Queen's  Heneh, 

expences  of  compelling  the  defendants  to  do  an  act,  which  tliey  were  bound  by  xheGoKEN 
lav  to  da     The  oppositbn  was  altogether  vexatious,  and  was  carried  on  for  r. 

the  purpose  of  harassing  the  prosecutors.     The  costs  ought  to  be  paid  by      dens,  Ac." 

those  who  have  opposed  the  issuing  of  the  writ,  and  there  will  be  no  difficulty  «    c  ^^ 

ia  enforciog  the  payment  of  them,  because  those  inhabitants  who  signed  the  Soutuwark. 
return  are  at  all  events  liable.    No  doubt  the  wardens  have  ample  funds  out 
of  which  to  pay  the  costs. 

Lord  Denman,  C.  J. — ^We  have  felt  some  difficulty  in  seeing  against  whom 
this  rule  ought  to  be  made  absolute,  but  upon  consideration  we  think  it  may 
be  moulded  so  as  to  meet  the  case.  It  would  be  the  greatest  possible  in- 
justice, if  individuals  who  were  seeking  their  rights,  were  permitted  to  be 
run  down  by  a  large  body  of  persons,  who  could  act  without  any  risk  to 
themselves.  The  chaplains  were  clearly  entitled  to  be  paid  their  salaries  out 
of  the  rates,  and  although  other  points  were  made,  the  defendants  contested 
their  liability  to  pay  these  salaries.  It  seems  to  me  therefore,  that  as  the 
Statute  gives  us  a  discretionary  power  to  say  by  whom  the  costs  should  be 
paid,  we  ought  to  make  this  rule  absolute  against  all  the  inhabitants  who 
made  a  return 

LfTTLEDALB,  Patteson,  and  Coleridge,  Js.,  concurred. 

Hindmarch  on  behalf  of  the  wardens  and  overseers,  subsequently  applied 
to  the  Court,  and  prayed  that  they  might  not  be  made  liable  to  pay  the  pro- 
secutors' costs  in  their  personal  character.  He  submitted,  that  they  were 
compelled  to  appear,  and  that  the  only  objection  made  on  their  behalf,  was 
that  the  mandamus  was  not  properly  directed. 

Lord  Denm AN,  C.  J. — ^We  think  your  clients  ought  not  to  be  liable  per- 
sonally.    The  rule  must  be  moulded  accordingly. 

Rule  absolute  (/). 

(/)  By  the  rule  it  was  ordered,  that      that  the  churchwardens  and  overseers 
the  defendants  do  pay  to  the  prosecutors      shall  not  he  personally  liable  as  such.'* 
» their  attorney  their  costs,  &c.,  ^  but 

Brisco  V.  LoMAX  and  another.  ^  ^ 

^RESPASS  for  breaking  and  entering  the  plaintiffs  close,  and  breaking  Upon  an  iatut 
down  posts,  and  boundary  stones  of  the  phiintiff,  then  being  on  the  said  ^oun^arr  be* 

tirefin  the 
manors  cf  Rodidale  uadWakeJield,  a  commisiion  and  return  i&sned  hj  the  duchj  Court  of  La«ra«- 
tCT-,  in  the  13  Car,  1 ,  was  oflered  in  evidence,  wh  ich  reci  ted  that  the  lords  of  the  manors  of  Rodidale 
%nd  Rithmorih^  had  petitioned  the  crown,  shewing  that  the  boundaries  between  the  manors  were 
uncertain,  and  that  suits  werelikeW  to  arise;  for  the  prevention  whereof  certain  commissioners 
were  directed  to  hear  evidence,  ana  ascertain  and  set  out  the  boundaries  between  those  manors, 
and  the  sheriff  of  the  county  was  ordered  to  impanel  a  jury  for  the  purpose  of  assisting  the 
cc~.n::fi8ioners.  The  commissioners  stated  in  their  return,  that  they  had  examined  witnesses, 
and  that  a  jury  had  been  sworn,  and  the  return  set  out  a  natural  boundary  on  a  ridpe  of  hills 
.between  RoduUUe  and  EishworUi,  The  manor  of  Wtkefield  was  adjoining  to  Riihworlh,  »nd  as 
the  same  naiural  boundary  ezti^nded  between  Rodtdaie  and  Wakefield^  this  document  was  offered 
in  evidence  to  shew  that  it  was  also  the  probable  boundary  between  those  manors : — 
Hcldt  1.  That  the  evidence  was  relevant  to  the  matter  in  issue 

2.  That  the  Court  had  jurisdiction  to  issue  the  commission. 

3.  That  the  evidence  waa  admissible  as  a  verdict,  in  a  case  where  reputation  was 
receivable. 

4.  That  it  was  not  objectionable  on  the  ground  that  the'eommistion  was  issued  pos 
If /em  motam^  or  because  it  did  not  appear  that  a  decree  had  been  ma4e* 

r2 
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QuM^SeBch,    doBe.     Pleai : — Ftr$t,  that  the  close  was  not  the  close  of  the  plaintiff; 
Sewndly,  as  to  destroying  the  posts,  that  the  defendants  did  not  destroy  them; 
Thirdly y  as  to  all  the  trespasses,  except  destroying  the  posts,  that  the  said  clo&e 
was,  and  from  time  immemorial  had  been  within  and  parcel  of  the  manor  of 
Rochdale  ;  and  that  the  said  close  was  the  close,  soil,  and  freehold  of  one 
JaanMi  Dearden^  lord  of  the  said  manor ;  whereupon  the  defendants,  os  the 
servants  of  the  said  James  Dearden,  committed  the  said  several  trespasses. 
The  replication  took  issue  on  the  first  and  second  pleas,  and  traversed  the 
third  plea,  whereupon  issue  was  also  joined.     At  the  trial,  before  Parke,  B., 
at  the  York  Summer  Assizes,  1836,  it  appeared  that  the  action  was  brought 
to  try  the  right  to  a  large  tract  of  moor  land,  parcel  of  the  duchy  of  Lancaster, 
and  situated  on  a  range  of  hills,  which  divided  the  counties  of  York  and 
Lancaeter.     The  plaintiff  was  a  copyhold  tenant  of  the  manor  of  Wakefield, 
and  his  tenement  extended  to  the  limits  of  the  manor,  on  that  side  which  was 
bounded  by  the  manor  of  Rochdale.     The  defetidants  were  the  servants  of 
Mr.  Dearden,  the  lord  of  the  manor  of  Rochdale ;   and  the  question  was, 
whether  the  locue  in  quo  was  within  Wakefield  or  Rochdale.     Adjoining  to 
the  manor  of  Wakefield  was  the  manor  of  Riehworth,  which,  like  Wakefield, 
was  bounded  on  the  west  by  the  manor  of  Rochdale.    An  attempt  was  made 
to  prove  that  the  manor  of  Riehtcorth  was  a  subinfeudation  of  the  manor  of 
Wakefield ;  and  the  plaintiff  tendered  evidence  to  shew  that  the  boundary 
between  the  manors  of  Rishworth  and  Rochdale,  was  a  natural  boundary,  on 
the  summit  of  a  ridge  of  hills,  which  divided  the  two  manors ;  and  as  the  ridge 
also  formed  a  continuous  natural  boundary  between  Wakefield  and  Rochdale, 
the  result  of  adopting  that  boundary  would  be,  to  shew  that  the  loctis  in  quo 
was  within  the  manor  of  Wakefield.     The  following  sketch  explains   the 
situation  of  the  lands.    The  dotted  line  shews  the  boundary  claimed  by  the 
defendants : 

East. 


Manor  of  Wakefield, 
Yorksmre. 


North. 


Manor  of  Riehworth, 
Yorkshire. 


Continuous  natural  boundary  on  a  ridge  of  hills. 

Manor  of  Rochdale, 
Lancashire. 

West. 


South 


It  was  objected  fur  the  defendants,  that  evidence  of  the  boundary  be- 
tween Rdshworth  and  Rochdale  could  not  be  received,  as  it  was  irrelevant 
to  the  ({uestion  at  issue  between  the  parties ;  but  the  learned  judge  overruled 
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the  objection.  The  plaintiff  then  tendered  in  evidence  an  examined  copy  of  Qtut^Bmoh, 
a  royal  commission  and  return,  deposited  in  the  duchy  of  Laneaster  Offioe. 
The  commission  was  issued  by  king  Charlet^  the  First,  in  right  of  his  duchy, 
for  the  purpose  of  ascertaining  the  boundaries  between  the  manors  of  RM- 
warth  and  Rochdale,  No  decree,  founded  upon  the  commission,  was  pro- 
duced (a).  Mr.  Dearden  claimed  title  to  the  manor  of  Rochdale,  through 
Sir  John  Byron,  whose  name  is  mentioned  in  the  commission.  On  behalf  of 
the  defendants,  it  was  objected,  that  these  documents  were  not  evidence,  in- 
asmuch as  the  owner  of  the  manor  of  Wakefield  was  no  party  to  the  inquiry. 


(a)  The  following  is  a  copy  of  the 
cotniiiiMion,  and  an  Hb^it^act  of  the 
return  made  by  the  corouiissioners. 

Dtichi  of  Lan easier. 

Charles,  by  the  grace  of  God,  &c.— • 
To  our  tru&tie  abd  well-beloved  John 
Farrer  zmA  other*,  greeting:  Whereas 
Sir  n^iUiam  Savill^  bart.,  and  Sir  John 
Byron^  knight  of  the  Bath,  fiare  made 
their  humble  petition  to  our  right  trns- 
tie  and  well>bclored  Chancellor,  Ed' 
ward  Lord  J^ewburghe,  Chancellor  of 
said  duchi  of  Lancaster,  .showing  there- 
br»  that  whereas  Sir  fVilUam  SaviWe 
riiaiuir  of  Rishworth,  in  the  county  of 
lorAre,  and  the  lands,  wastes,  and  com- 
mons thereof,  are  adjacent  and  bordering 
apon  the  s»td  John  Byron  s  manor  of 
RatehdaleundButi€rworth,m  the  countjr 
of  Lancaster^  and  upon  divers  of  landg, 
wastes  commoDt,  ot  said  Sir  John  By- 
roA,  within  his  said  manor  of  the  parish 
uf  RatchdaU  respect]-,  ely,  the  boundaries 
whereof  being  uncertain',  suites  are  likely 
to  grow  between  the  said  parties  and 
their  tenants;  for  prevention  whereof 
oar  said  Chancellor  taking  the  premises 
into  due  consideration,  and  willing  the 
bontidarirg  thereof  may  be  discovered 
and  made  known^  have  assigned  and 
appointed  you,  and  hereby  do  give  unto 
joQ  full  power  and  authority  to  repaire 
yourselves  to  the  said  manors,  lands, 
and  premises,  or  to  any  other  place  or 
places,  and  then  and  there  to  call  before 
yoQ,  or  any  two  or  more  of  you,  the  par- 
ties interested  in  the  said  manors,  land^, 
and  premises,  as  is  aforesaid,  and  all 
such  person  and  persons  as  you  shall 
tlunk  right,  and  diligently,  circum* 
apectly  and  advisedly  to  inquire,  searche, 
trie,  and  6nd  out,  as  well  by  surveye, 
▼irv,  oath,  evidence,  perambulation, 
account,  examination  of  witnesses,  im- 
Fuincllinge  and  swearing  of  a  substan- 
tial jury  or  juries,  or  by  all  other  good 
vajes  and  means  to  you  seeming;  meete, 
tbetme  metmaod  boundaries  ofthe  said 
nuoTS  and  lands  above  mentioned ;  and 
the  ssBie  to  set  forth  with  metes,  stones, 
•r  otha  mounds  and  notorious  marks, 


in  such  manner  and  sort  as  the  same 
mav  evidently  be  known,  disringuihhed, 
and  severed  one  from  the  other  for  the 
time  to  come ;  and  for  the  better  and 
more  sure  accomplishment  of  our  will 
and  pleasure  in  the  premises  and  execu- 
tion hereof,  we  call  and  command  our 
sheriffe  of  our  said  county  of  Yorke,  that 
at  such  day,  tyme,  and  place,  as  vou  shall 
give  hiui  notice  of,  under  your  hands,  to 
cause  to  come  before  vou  such  and  so 
many  lawful  men  of  his  bailiwicke  as 
will  make  up  a  substantial!  jury  or  juries 
for  the  better  effecting  and  setting  forth 
ofthe  said  boundaries  aforesaid,  and  of 
vour  facts,  doings,  and  proceedings 
herein,  with  these  our  letters,  and  all 
surveys,  interrogatories,  examinations, 
and  depositions  taken,  we  will  and  require 
you  to  certify  our  Chancellor  and  coun- 
sell  of  our  said  duohi,  in  our  duchi  cham- 
ber, at  o.ur  palace  of  JVestminster,  on, 
&c.  Given  at  our  said  palace,  under 
the  seal  of  our  said  duchi,  the  first  day 
of  July^  in  the  thirteenth  of  our  reigne. 
Gerard, 

The  commissioners  set  out  in  their 
return  that  ihey  had  impannelled  a  jury, 
and  examined  *'  divers  and  sundry  cre- 
dible and  ancient  witnesses,"  to  give 
evidence  to  the  jury  touching  the  boun^ 
daries,  and  had  themselves  examined 
witnesses  upon  interrogatories,  and  then 
required  the  jurors  to  give  in  their  ver- 
dict, which  they  had  caused  to  be  in- 
grossed.  *<  And  also  we  the  said  com- 
missioners do  humbly  certifie,  that, 
accordinge  to  the  best  and  most  preg- 
nant and  authenticque  evidence  and 
profTs  ^iven  and  made  before  us,  as  also 
according  to  the  verdict  of  the  said 
jurors,  wb  have  caused  the  said  com- 
mons, wasts,  and  moores,  lying  and  bor- 
deringe  betwixt  either  of  the  manors  in 
the  commission  specifyed,  and  accordinge 
to  the  authoritie  to  us  thereby  given,  to 
be  set  forth,  divided,  and  distinguished 
with  apparent  and  remarkable  stones, 
mounds,  and  other  notorious  markes,  in 
such  manner  and  sort  as  the  same  may 
evidently  be  kiiowne,  distinguished,  and 
severed  'one  from  the  other  in  tyme  to 


238  TE31M  REPORTS  in  thk  QUEEN'S  BENCR 

Qtu$i<tBmtk,    The  learned  judge  received  the  eyidenoe  upon  the  authority  of  TooAer  ?.  Tkt 
Beisco         Duke  of  B0€tti/ort  (6),  and  a  verdict  was  found  for  the  piaintifll 


V. 
LOMAX. 


In  Miehaelmas  Term,  1836,  Coliman  obtained  a  rule  hM  for  a  new  trial, 
upon  the  objections  taken  to  the  evidence. 


First  point.  CresnoeU,  Starkie,  and  Addiion  shewed  cause.— FtVtf,  this  evidence  was 

relevant  to  the  matter  in  issue  between  the  parties.  The  plaintiff  was  dearly 
entitled  to  shew  the  extent  of  the  manor  of  Rochdale,  because  the  defendants 
claimed  the  locus  in  quo,  as  being  a  portion  of  that  manor.  Suppose  proof 
of  a  perambvlation  of  Rochdale  had  been  ofiered,  a  witness  would  be  allowed 
to  shew  the  whole  perambulation  of  the  manor,  and  could  not  be  restricted 
to  the  statement  of  the  boundary,  at  the  particular  spot  where  the  trespass 
was  committed.  That  test  is  conclusive ;  and  the  evidence  was  admissible, 
without  resting  it  upon  the  circumstance  that  Riehworlh  was  a  subinfeuda- 
tion of  the  manor  of  Wakefield,  It  was  very  material  for  the  plaintiff  to  show 
that  the  natural  boundary  divided  Rishworth  from  Rochdale,  because  the 
consequent  inference  was,  that  the  same  natural  boundary  formed  the  limit 
between  Wakefield  and  Rochdale. 

Seoond  point.  Secondly,  assuming  that  the  evidence  was  relevant,  it  was  admissible.  The 
real  defendant  in  the  cause,  claimed  title  to  the  manor  of  Rochdale,  under 
Sir  John  Byron,  at  whose  prayer  the  commission  issued.  In  a  case  tried  at 
Durham,  some  years  ago,  before  Mr.  Justice  Littledale,  respecting  the  right 
to  a  modus,  the  evidence  against  the  modus  consisted  of  depositions  taken 
in  the  Ecclesiastical  Court,  in  a  suit  between  the  vicar  and  one  of  his  parish- 
ioners ;  and  they  were  received,  although  the  libel  and  answer  could  not  be 
found  ;  and  the  Court  of  Exchequer  afterwards  refused  a  rule  for  a  new  trial, 
upon  a  motion  being  made  on  the  ground  that  the  evidence  was  not  admis- 
sible. Richarde  v.  Baeseti^c)  is  quite  distinguishable  from  the  present  case, 
because  there  the  question  related  to  a  private  right,  in  which  reputation  is 
not  receivable ;  but  evidence  of  reputation  is  clearly  admissible  to  show  the 
Iraundaries  between  manors.  That  was  expressly  decided  in  NichoUe  v. 
Parker (d).  Then  it  is  objected  that  the  documents  were  inadmissible,  be- 
cause the  commission  issued  poet  litem  motam.  But  that  is  not  so ;  because 
the  commission  was  granted  upon  the  petition  of  the  owners  of  the  two  manors, 
for  the  very  purpose  of  preventing  suits ;  at  all  events,  it  was  not  this  Hi ; 
and  in  all  cases  where  verdicts  are  used  against  parties  who  were  not  parties  to 
the  suit  on  which  they  proceeded,  the  objection  that  they  were  found  poet  litem 
motam  would  be  applicable.   Reed  v.  Jackeon  (e).    And  in  this  case  the  Court 

eome.*'    The  verdict  of  the  Jary  was  as  parcel  of  the  manor  of  Ratehdale  and 

follows: — ^><  The  jury,  upon  UiU  evidence  Butterworth;  and  for  such  part  of  the 

on  both  parts,  and  view  of  the  commons  said  wasts  as  the  said  rayne-water  de- 

and  wasts  in  queation,  do  find  and  say,  acendeth  and  passeth  through  towards 

upon  their  oaths,  that  the  rayne  water  the  east  sea,  the  same  wasts  are  parcel 

falling  on  the  mountains,  wasts,  and  of  the  manor  of  Ai^AtoorM ;  and  we  also 

hills  betwixt  the  manor  of  Rishworth  find,  that  one  heape  of  stones,  at  the 

and  the  manor  of  Ratehdale  and  But  upper  end  of  Blage-gaie  is  a  bonndary 

terwortk,  is  or  caiiseth  the  bounder  be  between  the  said  manors.'* 

twixt  the  said  manors ;  that  is  to  say,  foi  (b)  I  Burr.  146. 

so  much  of  the  said  commons  as  through  (c)  10  B.  &  Cress.  657. 

which  the  said  rayne-water  descendeth  (d)  14  East,  331,  n. 

toward  the  west  sea,  the  same  wasts  are  (e)  1  East,  355. 
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had  jarisdiction  to  issae  the  commiBsion,  as  the  Jands  were  parcel  of  the  Qaeeu'i  Bemk. 
duchy ;  and  the  objections  made  to  the  reception  of  the  documents,  in  RogerM       beibco 
V.  Wood{f\  are  not  applicable. — [Coleridge^  J. — In  MaddocKi  Praciiee  of  ». 

Chancery,  it  is  said  that  the  bsuing  of  these  commissions  is  a  very  ancient  "**" 

branch  of  the  equitable  jurisdiction  of  the  G)urt] — ^At  all  events,  there  could 
be  no  objection  to  the  present  commission,  because  it  was  issued  upon  the 
petition  of  both  the  parties  who  were  interested  in  the  manors ;  and  it  would 
be  good  as  an  award. 

Starkie  and  Additan  were  stopped  by  the  Court. 

Alexander  and  TomUneon,  in  support  of  the  rule. — ^The  third  issue  was,  Pint  point, 
whether  the  locus  in  quo  was  a  parcel  of  the  manor  of  Rochdale  or  not ;  and 
the  inquiry  ought  to  be  confined  to  that  precise  point  The  plaintiff  was  not, 
therefore,  entitled  to  give  evidence  of  the  boundary  of  the  manor,  at  a  point 
which  was  remote  from  the  locue  in  quo.  In  Doe,  d.  Foster  v.  Siseon  (j)  it 
was  held*  that  proof  of  a  custom  in  an  adjoining  manor,  was  no  evidence  of  the 
custom  of  the  particular  manor.  And  even  if  the  plaintiff  had  succeeded  in 
proving  that  Riehworth  was  a  subinfeudation  of  Wakefield,  that  would  have 
made  no  difference,  because  the  evidence  applied  to  a  time  which  was  subse- 
quent to  the  subinfeudation.  Then,  was  the  evidence  of  such  a  nature  as  to  Second  puint. 
make  it  admissible  ?  There  are  several  objections  to  it.  First,  the  proceed- 
ings were  instituted  between  the  lords  of  Rishworth  and  Rochdale ;  and  the 
owner  of  the  manor  of  Wakefield  was  no  party  to  them,  and  he  had  no  oppor- 
tunity to  cross-examine  witnesses.  Even  in  a  suit  between  the  lords  of 
Rishworth  and  Rochdale,  it  would  not  be  admissible;  because  it  was  an 
imperfect  instrument,  Rogers  v.  Wood(/).  But,  at  all  events,  it  was  inad- 
missible in  the  present  suit,  Richards  v.  Bassett  (t),  Doe,  dem.  Foster  v. 
Earl  4^  Derby  {k).  Then  it  was  a  proceeding,  which  was  instituted  post 
litem  moiam.  The  commission  recites,  that  the  boundaries  of  the  manors  had 
become  uncertain,  and  that  suits  were  likely  to  grow  between  the  parties ; 
that  is  a  sufficient  lis  to  make  the  evidence  inadmissible.  In  I^llips  on 
Evidence  (I),  the  time  of  Us  mota  is  said,  by  Lawrence,  J.,  to  be,  *'  not 
merely  afler  the  commencement  of  the  law  suit,  but  after  the  dispute  has 
arisen."  Rex  v.  Cotton  (m),  Richards  v.  Basset  (t).  Then,  it  is  not  receivable 
ss  evidence  of  reputation,  because  the  jurors  who  returned  the  verdict,  were 
taken  from  the  body  of  the  county  of  York,  and  they  could  know  nothing  of 
the  question  as  of  their  own  knowledge.  In  Weeks  v.  Sparke  (n),  Lord  El" 
lenborough,  C.  J.,  observes,  that  the  admission  of  evidence  of  reputation  at  all, 
is  an  anomaly,  which  ought  not  to  be  extended  in  practice.  Nor  can  the 
evidence  be  received  as  an  award  between  the  parties,  because  the  owner  of 
the  manor  of  Wakefield  was  altogether  a  stranger  to  the  proceeding ;  nor  as 
s  verdict,  because  no  decree  was  produced,  and  therefore  the  verdict  may  have 
been  aAerwards  set  aside.  In  Bull,  Nisi  Prius,  23-1,  the  rule  as  to  the 
admissibility  of  verdicts  is  thus  laid  down : — *'  A  verdict  will  not  be  admitted 
m  evidence,  without  likewise  producing  a  copy  of  the  judgment  founded 

{/)  2  R  &  Ado.  245.  (/)  Vol.  I,  p.  245,  7th  edit. 

(^)  12  East,  62.  (m)  3  Cnnip.  444. 

{{)  10  B.  &  Cress.  657.  (n)  1  M.  &  Sel.  686. 
(k)  1  Ado.  &  Ellis,  782 
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Quemfi  Benek  upon  it,  because  it  may  happen  that  the  judgment  waa  arrested,  or  a  new 
trial  granted ;  but  this  rule  does  not  hold  in  the  case  of  a  verdict  on  an  issue 
directed  out  of  Chatieery,  because  it  is  not  usual  to  enter  up  judgment  m 
such  case ;  and  the  decree  of  the  Court  of  Chancery  is  equally  proof  that  the 
▼erdict  was  satisfactory,  and  stands  in  force.**  Tooker  v.  7%«  Duke  of  Beav- 
fart  is  not  reported  at  any  length ;  and  it  does  not  appear  that  the  Court 
delivered  any  final  judgment,  as  the  defendant  died  whilst  the  matter  vas 
pending. 

Sacond  point.         LiTTLBDALB,  J.  (o) — On  the  question  as  to  the  admissibility  of  the  evidence, 
the  case  of  Tooker  v.  Duke  of  BeauforU  upon  the  authority  of  whidi  it 
was  admitted,  is  very  similar.     It  has  always  been  competent  for  the  Court 
of  Chancery  to  issue  such  commissions  as  this,  to  ascertain  the  boundaries  of 
manors ;  and  therefore  I  think  it  is  also  competent  to  the  duchy  Court  of  Loa- 
easter  to  do  so.  The  commission  was  directed  to  commissioners,  and  the  sheriff 
of  York  was  required  to  impanel  a  jury  of  that  county.     It  is  true  that  this 
commission  was  not  Ibl lowed  up  by  a  decree,  but  it  is  nevertheless  admisst* 
ble  as  between  the  lord  of  the  manor  of  Rishworth  and  the  lord  of  the  manor 
of  Rochdale,    If  it  was  evidence  between  them,  it  would  be  also  evidence 
between  the  lords  of  Wakefield  and  Rochdale,    It  seems  to  me,  that  it  is 
analagous  to  evidence  of  reputation.    It  is  an  inquiry  made  by  competent 
persons,  as  to  the  boundaries  of  the  two  manors,  and  is  in  the  nature  of  a 
verdict ;  and  it  is  clear   that  reputation  would  be  evidence  in  this  case. 
In  Reed  v.  Jackson^  where  a  verdict  had  been  received,  Lawrenee,  J.,  puts 
his  judgment  on  the  ground  that  it  was  a  case  in  which  reputation  was 
receivable.     He  says,  **  Reputation  would  have  been  evidence  as  to  the  right 
of  way  in  this  case ;  d  fortiori,  therefore,  the  finding  of  twelve  men  upon  their 
oaths.'*    But  it  is  said  not  to  be  analagous  to  evidence  of  reputation,  because 
this  was  a  return  made  after  lis  mota  ;  and  that  here  the  witnesses  who 
were  examined,  spoke  under  a  bias  or  influence.    But  the  same  may  be  said 
of  a  verdict,  which  is  always  founded  upon  contradictory  statements,  made  by 
interested  witnesses.     This,  however,  is  not  a  case  of  lie  mota;  there  was 
no  suit  pending  between  the  parties,  but  the  commission  issued  for  the  very 
purpose  of  preventing  disputes ;  and  it  is  usual  in  Chancery  to  issue  such  a 
process,  whenever  parties  think  it  desirable  to  settle  the  boundaries  of 
estates. 

First  point  Then  if  this  is  evidence  on  an  issue  as  to  the  boundaries  between  Rieh^ 

worth  and  Rochdale^  it  is  also  evidence  as  between  Wakefield  and  Rochdale. 
If  a  dispute  arises,  as  to  whether  waste  land  on  the  side  of  a  road  belongs  to 
the  lord  of  the  manor,  or  the  owner  of  the  adjoining  enclosure,  evidence  is 
allowed,  to  shew  acts  of  ownership  by  the  lord,  all  along  the  line  of  the  waste 
land,  although  it  may  extend  beyond  the  enclosure :  and  a  late  case  in  the 
Court  of  Common  Plea*  has  carried  that  doctrine  further  than  it  was  before  (p). 
Here  there  is  a  natural  boundary,  which  extends  along  the  whole  line  of  the 
manor  of  Rochdale,  The  manors  otRishworth  and  Wakefield  are  contiguous ; 
and  if  it  is  shewn,  that  the  natural  boundary  divides  Rishworth  from  Ro^ 

(o)  Lord  Deniuan,  C.  J,  waa  engaged      Hodges,  231 ;  2  Bing.  N.  C.  102;  and  see 
at  another  place.  Jones  v.  WiUiamSy  Mur.  U  Hurl.  51  ; 

Oi)  Docy  dem.  Barrett  v.  Kemp^  1      2  Mee.  &  Wei.  326. 
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Jaie,  it  is  %  question  for  the  jury,  whether  it  is  not  very  probable  that  it  is    QtttfrU  Bmclu 
also  the  boundary  between  Wakefield  and  Rochdale,    But  whatever  may  be 
the  eflect  of  the  evidence,  it  appears  to  me  to  be  admissible. 

Patteson,  J. — The  first  question  is,  whiether  this  document  is  evidence  at  First  point, 
ally  to  shew  Che  boundaries  between  the  manors  of  Riekworth  and  Rochdale. 
It  cannot  be  receivable  upon  the  ground  that  Rishtoorth  was  a  subinfeudation 
of  Wakefield,  because  it  is  clear  that  all  the  evidence  was  subsequent  to  the 
separation.  But  it  was  a  \ery  strong  fact  to  shew  what  the  line  of  boundary 
was«  between  Riekworih  and  Rochdale,  at  a  time  when  the  boundary  of  Rock- 
daie  in  that  direction  was  in  question ;  and  I  feel  a  difficulty  in  saying  that 
any  part  of  this  evidence  ought  to  be  rejected.  As  it  was  well  put  in  the 
arguinenty  it  is  like  the  case  of  a  perambulation.  When  witnesses  prove  a 
perambulation,  you  cannot  bring  them  to  the  spot  at  once ;  you  may  allow 
them  to  trace  out  the  boundary,  until  they  arrive  at  ih^  locus  in  quo.  I  there* 
lore  think  the  evidence  was  admissible. 

On  the  other  question,  whether  this  was  evidence  as  between  these  parties,  Second  point. 
Tooker  v.  The  Duke  of  Beaufort  is  a  very  strung  case,  and  it  is  difficult  to 
distinguish  it.  It  can  scarcely  be  sai^,  that  this  verdict  or  inquisition  can  be 
received  merely  on  the  ground  of  reputation,  because  the  jury  were  summoned 
from  the  body  of  the  county  of  York,  and  they  could  not  find  the  facts  of  their 
own  knowledge ;  but  that  observation  applies  to  every  case  of  a  verdict,  and 
verdicts  have  been  often  received,  as  evidence,  in  the  nature  of  reputation. 
When  the  matter  may  be  proved  by  reputation,  then  a  verdict  on  which 
rqyatation  has  been  received,  is  evidence.  I  am,  therefore,  of  opinion  that 
according  to  Tooker  ▼.  T%e  Duke  of  Beaufort,  and  other  authorities,  this 
endence  was  properly  received 

CoLSRiDOB,  J. — I  am  of  the  same  opinion.  The  question  was,  as  to  the 
boundary  between  Rochdale  and  Wakefield.  Now,  some  facts  prove  an  issue 
directlj,  and  some  prove  it  indirectly;  but  any  fact  is  admissible  which 
throws  light  upon  the  question  to  be  tried.  For  example ;  we  had  a  case 
before  us  the  other  ^j{q),  where  the  issue  was  as  to  the  boundary  of  a  private 
estate,  and  it  being  proved  by  a  witness,  that  the  boundary  was  identical  with 
that  of  a  hamlet,  hearsay  evidence  of  the  boundary  of  the  hamlet  was  held  to 
be  receivable.  So  here,  the  issue  being  as  to  the  boundary  between  Wake^ 
field  and  RoehdalCf  did  the  evidence  of  the  boundary  o(Rishworth  and  Rock- 
daie  throw  light  upon  the  question  ?  It  is  clear  that  it  did  ;  and  there  are 
many  cases  which  shew  that  the  boundary  between  A.  and  C  may  be  proved 
in  an  issue,  as  to  the  boundary  between  A.  and  B. ;  as,  if  a  navigable  river 
formed  a  continuous  boundary  between  A,  and  C,  and  A,  and  B.,  so  as  to 
render  it  very  probable  that  it  was  the  boundary  of  both.  So  here,  there  was 
evidence  that  a  natural  boundary  separated  Riehworth  from  Rochdale,  which 
would  go  far  to  shew  that  the  same  natural  boundary  was  extended. 

The  next  point  must  be  determined,  as  if  this  collateral  inquiry  had  been  the  Second  point 
primary  one.    It  appeared,  by  the  commission,  that  the  boundaries  between 
Riskacorth  and  Rochdale  had  become  uncertain,  and  that  disputes  werelikel/ 

(«)  Thomas  v.  Jenkins,  Wil.,  Wol  &  Dav.  265 ;  I  Ncv.  &  P.  587- 
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QutmU  B£K^  to  arise,  and  thereupon  the  commissioners  were  directed  to  ascertain  thebonn- 
Baiaco  daries,  and  the  sheriff  was  directed  to  impanel  a  jury.  I  conceive  that  in  all 
cases,  where  reputation  is  admissible,  verdicts  between  third  prties  are 
admissible  also.  This  observation  disposes  of  Doe,  dem.  Foster  v.  7%^  Earl 
of  Derby ;  &nd  if  the  evidence  was  admissible,  as  being  in  the  nature  of 
reputation,  it  is  equally  good  whether  it  was  followed  by  a  decree  or  not. 
Then,  did  this  amount  to  a  verdict,  or  was  it  the  mere  unauthorized  declaia- 
tbn  of  a  certain  number  of  men  ?  It  seems  to  me,  that  the  Court  had  juris- 
diction to  issue  the  commission,  and  that  the  return  is  in  the  nature  of  a  verdict. 
Therefore,  the  inquiry  was  relevant  to  the  matter  in  issue,  and  the  evidence 
was  receivable,  as  a  verdict  in  a  case  where  reputation  was  admissible. 

Rule  discharged  (w). 


(w)  See  Jones  v.  fPtUiams,  Mur.  & 
Hurl.  51 ;  2  Mec.  &  Wei.  326,  as  to  the 
relevancy  of  the  evidence ;  and  Barrow- 


ctouffh  V.  Johnson^  ante,  163,  as  to  its 
adiniBsibility. 


JoHuairy  30. 

An  indenture 
was  mptfMl 
for  binaing  an 
apprentice  for 
fire  years,  and 
before  execu- 
tion, it  was  ante- 
dated, for  the 
purixwe  of  mak- 
ing it  appear 
that  the  term 
waa  seven 
vears.    The 
Scuiona  sUted 
these  facts,  and 
found  that  the 
alteration  had 
been  fraudu- 
lently made,  to 
give  thi  ap- 
nrenticfl  Me 
benefit  of  the 
5  EUz,  C.4  >- 
HOd,  that  the 
Sessions  were 
entitled  to  find 
the  fraud;  that 
the  factr  stated 
justified  the 
finding;  and 
that  an  inden- 
ture thus  frau- 
dulently alter- 
ed, was  Toid, 
and  no  settle- 
ment could  be 
gained  by  ser- 
vice under  it. 


The  Queen  v.  The  Inhabitants  of  Barmston  (a). 

'T^WO  Justices  had  made  an  order,  whereby  Jane  AUman,  widow,  and  her 
six  children,  were  directed  to  be  removed  from  the  parish  of  Beeford  to 
the  parish  of  Barmston,    The  Sessions,  on  appeal,  confirmed  the  order,  sub- 
ject to  the  following  case  : 

Gregory  Ailman,  the  pauper's  late  husband,  was  the  son  of  WilUam  AH* 
man,  the  elder,  of  the  township  of  Lissett,  tailor.  At  Martinmas,  181 1,  the 
said  Gregory  AUman  hired  with  one  James  Wyde,  a  farmer,  of  the  parish  of 
Barmston,  for  one  year,  at  yearly  wages,  and  served  the  entire  year  in  that 
parish.  He  afterwards  received  a  serious  injury  from  the  kick  of  a  horse, 
which  disabled  him  from  performing  the  duties  of  a  farmer's  servant,  and  went 
back  to  his  father's  house  at  Lissett.  Afterwards,  by  an  indenture  of  appren- 
ticeship, the  said  Gregory  AUman,  then  a  minor,  put  himself  apprentice  to 
his  father,  to  learn  his  trade  of  a  tailor.  The  indenture  was  produced  at  the 
trial ;  it  appeared  to  be  attested  by  two  witnesses,  one  of  whom  was  called. 
At  the  time  of  the  execution,  nothing  passed  with  respect  to  the  hereinaAef 
mentioned  alterations.  The  indenture,  at  first,  bore  date  the  12th  December, 
1818,  and  was  for  seven  years;  but  afterwards,  and  before  it  was  executed 
(but  how  long  before  it  was  executed  did  not  appear),  the  parties,  for  the 
fraudulent  purpose  of  enabling  Gregory  AUman  to  exercise  the  trade  of  a 
tailor,  and  have  the  full  benefit  of  the  Statute,  6  Eliz.  c.  4  {b)  (then  in 
force),  in  that  respect,  aAer  a  five  years'  apprenticeship,  as  fully  as  if  he  had 
served  seven  years,  as  required  by  that  Statute,  caused  the  daie  of  the  inden- 
ture to  be  altered,  the  year  of  the  reign  of  King  George  the  Third,  from  the 
"  63d "  to  the  "  Slst,"  and  the  year  "  1813"  to  the  year  "1811 ;"  and  the 


(a)  This  case  was  heard  and  decided 
in  Hilanf  Term, 

(b)  That  Statute  declares,  that  ap- 
prentices shall  be  taken  for  seven  yeare 
at  the  least ;  and  after  pivinc"  directions 


as  to  manv  different  matters,  it  declares 
(8.  41),  tfiat  all  indentures  made  con- 
trary to  that  Act  "  shall  be  cleariy  void 
in  law,  to  all  intents  and  purposes." 
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V. 

Inhabitants  of 
BABM8T0K. 


Ifgures  "  181 1,**  in  the  body  of  the  said  indenturei  were  written  over  a  line  Owm't  Bemk. 
which  had  previously  occupied  the  blank  space  io  which  they  were  intro- 
duced. Gregory  AUman  served  his  father  in  Lutett,  under  this  indenture 
6r  five  years,  and  afterwards  served  him  as  a  journeyman  at  intervals,  until 
his  father's  death,  in  1 820.  There  was  no  evidence,  at  the  trial  of  the  appeal, 
to  shew  that  the  appellant  parish  was  a  party  to  the  alteration  of  the  indenture. 
From  the  circumstances  above  stated,  the  Court  of  Quarter  Sessions  held  this 
ifldeoture  to  be  fraudulent  and  void. 

The  question  for  the  opinion  of  the  Court  was,  whether  Gregory  AUman 
gained  any  settlement  in  Liseett,  by  serving  his  father  there,  under  the  cir- 
cumstances above  mentioned.  If  he  did,  then  the  original  order,  and  the 
order  of  Sessions,  are  to  be  quashed  ;  if  he  did  not,  then  the  order  of  Sessions 
is  to  be  confirmed. 


Alexander  and  Arehbold,  in  support  of  the  order  of  Sessions. — The  pau- 
per gained  no  settlement  under  the  indenture,  for  it  was  absolutely  void.  It 
is  found  by  the  Sessions  to  have  been  made  in  direct  fraud  of  the  provisions 
of  a  Statute ;  it  is  therefore  void,  Barllelt  v.  Vinor  (c) ;  Rex  v.  Hip8well{d), 
In  the  latter  of  these  cases,  the  child  bound,  was  under  the  age  permitted  by 
the  Statute;  and  though  the  binding  was  bondfide^  and  the  apprentice  served 
his  full  term,  the  Court  held  the  indentures  void,  and  declared  that  no  settle- 
ment was  gained  thereby.  The  case  of  Rex  v.  St.  Nicholas,  Ipswich  («),  was 
cited  in  that  case.  Rex  v.  Hipswell,  was  considered  and  confirmed  in  Rex  v. 
Gravesend(/)  ;  and  there  again,  an  indenture,  though  made  and  carried  into 
eflect  bond  fide,  was  held  not  to  give  a  settlement,  but  to  be  void.  The  same 
rule  has  been  adopted  in  cases  under  the  8  Ann,  c.  9,  where  the  proper  stamp 
bas  not  been  affixed.  Thus  Jackson  v.  Warwick (g),  is  a  very  strong  case; 
for  there  it  was  held,  that  the  plain  tlfi*  could  not  recover  on  a  note  given 
bim,  as  an  apprentice  fee,  the  indenture  of  apprenticeship  being  void  for 
»w]l  of  a  sUmp.  The  cases  of  Rex  v.  Sl  Nicholas,  Ipswich,  Rex  v.  St. 
Petrox{h),  Rex  v.  Stoke  (i),  and  Gray  w,Cookson  (f),  will  be  cited  on  the 
other  side,  as  shewing,  that  where  the  provisions  of  the  Statute  of  Elizabeth, 
»ith  respect  to  the  binding  of  apprentices,  have  not  been  strictly  complied 
^th,  the  indentures  have  nevertheless  been  merely  voidable,  and  not  void.  The 
aathority  of  the  last  of  these  cases  may  be  distinctly  denied,  but  that  is  not 
necessary  here,  for  the  answer  is,  that  in  none  of  them  does  the  binding 
^pear  to  have  been  fraudulent.  Here  it  is  expressly  found  to  be  so;  and 
wy  party  is  therefore  at  liberty  to  object  to  its  legality. 

R.  C  Hildyard,  eontrd. — The  question  here  is  purely  upon  the  construe* 
fai  of  Che  Statute ;  and  the  alleged  fraud  of  the  parties  has  nothing  to  do 
'rth  it.  Upon  the  face  of  the  instrument,  it  was  a  good  indenture  for  seven 
jcare,  and  was  therefore  binding  and  valid  for  that  period.  The  statements 
nade  in  the  case,  cannot  be  taken  into  consideration  to  impeach  an  instrument 


(r)  Carth.  252. 

(rf)8B.&C.466. 

{0  Bar.  S.  C.  91 ;  2  Str.  1060. 

(/)  3  R  &  Ad.  240. 


(g)  7  T.  R.  121 ;  and  see  Prole  r. 
Wiggins,  2  Hodges,  204. 
(A)  Bur.  S.  C.  248. 
(ij  1  Wils.  96. 
0)  16  East,  la 
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Qii0m*«  BeneK    good  on  the  face  of  it    This  instrument,  even  considered  meiely  as  a  binding 
The  QuiKN     ^^  ^^^  years,  cannot,  at  all  events,  be  more  than  voidable.     On  that  point 
«  1.  «..?'       «    ^^  ▼•  Si.  Nicholas,  Ipstctckt  is  a  distinct  authority ;   and  that  case  has 
Baemstoii.     been  frequently  recognized,  Reac  v.  lY/.  Petrox,  Rex  v.  lYfo^,  and  icex  v. 
Gravesend,     In  (rray  v.  Cookion,  this  point  was  expressly  decided.    In  Res 
T.  Stoke  Damerel (k),  Holroyd,  J.,  points  out  a  distinction,  which  must  be 
attended  to  in  the  present  case.     The  Statute  there  under  consideration, 
'was  the  56  Geo,  3,  c.  139,  passed  to  give  eflect  to  the  43  Eliz.,  which  had 
before  that  time  been  frequently  evaded.     The  56  Geo,  3,  declared,  that  no 
indentures,  except  executed  as  therein  directed,  should  be  "  valid  and  eflec- 
tual ;"  and  it  was  argued,  that  that  would  make  indentures  not  so  executed 
voidable,  but  not  void.     Mr.  Justice  Holroyd  was  struck  by  that  argument, 
and  founded  his  judgment  in  that  case  on  the  fact,  that  there  the  indentures 
had  been  actually  avoided.     Rex  v.  Hip^welKJ)  depended  on  the  28  Geo,  3, 
c.  48,  s.  4,  where  the  words  used  are,  ^*  absolutely  void.'*     That  case,  there- 
fore, cannot  be  an  authority  to  govern  the  present,  except  so  far  as  it  gives 
rise  to  the  argument,  that  where  the  expression  is  less  strong,  the  indentures 
will  only  be  voidable,  not  void.   Rex  v.  St  Nicholas^  Ipsicich,  was  referred  to 
in  Rex  v.  Gregory  (m) ;  and  Lord  Denman,  C.  J.,  there  adopted  the  principle 
laid  down  in  the  former  case(n).     But  even  if  it  could  be  contended  that  the 
language  of  the  5  Eliz,  c.  4,  was  sufficient  to  make  these  indentures  void,  the 
question  would  arise,  whether  the  objection  was  not  cured  by  the  54  Geo.  3, 
c.  96,  which  repealed  the  earlier  Statute,  and  which  seemed  to  intend  to  make 
lalid  any  indenture  of  apprenticeship,  the  validity  of  which  might  be  doubtful 
under  the  5  Eliz.    As  to  the  alleged  fraud  in  this  case,  the  finding  of  the 
Sessions  is  not  binding  on  the  Court.     In  the  first  place,  the  justices  had  no 
jurisdiction  to  consider  a  case  of  fraud  of  this  sort.     In  Rex  v.  Tedford  (o). 
Lord  Hardwtcke  said,  "  that  justices  are  only  to  consider  of  frauds  which 
regard  the  parish,  in  order  to  gain  a  settlement  in  it.     They  are  not  to 
inquire  concerning  frauds  l)etween  the  parties;  that  would  make  them  a  Court 
of  Chancery,'*^  But  even  if  the  Sessions  have  jurisdiction  to  make  this  inquiry, 
their  having  stated  the  matters  which  they  conceive  to  constitute  the  fraud, 
this  Court  may,  as  it  was  there  decided,  judge  of  those  matters,  and  may  pro- 
nounce them  not  to  amount  to  a  fraud.     However,  the  question  of  fraud  can- 
not affect  this  case,  for  the  indentures  here  are  at  most  only  voidable,  and 
not  void ;    and  nothing   has  been  done  to  avoid    them. — [Lord   Denman, 
C.  J. — In  Grant  v.  Welchman  (p)  the  Court  referred  to  Gray  v.  Cookeon^  as 
deciding,  that  indentures  for  less  than  seven  years  were  only  voidable,  and 
not  void,  under  the  Statute  of  ElU. ;  and  therefore  held,  that  a  promissory 
note,  part  of  the  consideration  of  which  was  such  an  indenture,  might  be 
recovered  upon,  notwithstanding  such  objection.    But  that  was  decided  on 
the  authority  of  Gray  v.  Cookson;  and  as  to  that  case,  it  seems  to  me  doubt- 
ful whether  the  relations  of  the  parties  may  not  make  a  difference.     There 
the  father  and  son  were  contracting  parties,  and  received  a  benefit  from  the 
indenture,  which  they  were  not  afterwards  permitted  to  avoid.     Here  that 

(At)  7  B.  &  C.  572.  in)  See  also  Pearce ?.  Mom'ce,  2  Ad- 

(0  8  B.  &  C.  4«6 ;  2  Man.  &  Ryl.  474.      &  £1.  84. 

(m)  2  Ad.  &  El.  99.  («)  2  Bott.  727  ;  1  Burr.  S.  C.  ^7. 

(p)  16  East,  207. 
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circumstance  does  not  exist.] — The  relation  of  parties  makes  no  diflerence.  Qwni'«  Benth. 
The  circumstance  referred  to  was  not  considered  in  the  argument  or  judgment     TheQuEBN 
in  (hat  case  v. 

Cur.adv.tma.       'tw'SoN?' 

Lord  Dbnman,  C.  J.,  delivered  the  judgment  of  the  Court. — The  question 
b  this  case  was,  whether  a  settlement  was  gained  by  apprenticeship ;  the  only 
material  facts  as  to  which  were  the  following: — The  pauper  put  himself  ap- 
prentice to  hi«  father  by  an  indenture,  which  at  first  bore  date  the  12th  of 
DeeembeTf  1813,  and  was  for  seven  years ;  but  afterwards,  and  before  it  was 
executed  (how  long  it  did  not  appear),  the  parties,  for  the  fraudulent  purpose 
of  enabling  the  pauper  to  exercise  the  trade  of  a  tailor,  and  have  the  full 
benefit  of  the  Statute  of  5  Eliz.,  c.  4  (then  in  force),  in  that  respect,  after  a 
five  years'  apprenticeship,  as  if  he  had  served  seven  years,  caused  the  date  of 
the  indenture  to  be  altered,  from  the  53d  Geo,  3,  to  the  5 1  st ;  and  the  year  1813 
to  1811 ;  and  the  figures  1811,  in  the  body  of  the  indenture,  were  written 
over  a  line  which  had  previously  occupied  the  blank  space  into  which  they 
were  introduced.  Under  this  indenture  there  was  a  sufficient  service  to  gain 
a  settlement ;  and  if,  as  was  contended,  the  result  of  this  statement  was,  that 
the  pauper  was  bound  for  five  years  only,  we  should  not  have  disturbed  the 
rale  of  law  laid  down  in  Rex  v.  Si.  Nicholas,  Ipswich,  and  so  many  other 
decisions.  We  think,  however,  that  the  state  of  the  case  is  very  different: 
the  Sessions  have  found  a  fraudulent  purpose,  and  the  facts  from  which  they 
arrive  at  that  conclusion.  And  although,  as  was  'contended  by  the  learned 
OQonsel  in  support  of  the  rule,  (and  not  denied  on  the  other  side),  as  the 
grounds  of  the  finding  are  stated,  this  Court  may  examine  into  its  correctness, 
jret  it  is  equally  certain  that  it  will  sustain  the  conclusion  of  the  Sessions, 
where  that  can  be  reasonably  done ;  and  we  think  it  may  in  the  present  in- 
stance. When  the  near  relation  of  the  parties  is  considered,  and  moreover, 
that  there  was  a  purpose  of  evading  the  Statute,  which  certainly  prohibits  the 
carrying  on  a  trade,  except  by  a  person  who  has  served  an  apprenticeship  of 
seven  years,  under  a  penalty,  vee  are  of  opinion  that  the  Sessions  were  well 
warranted  in  concluding  that  the  indenture  was  by  the  facts  disclosed,  avoided. 
A  doubt  was  suggested  upon  the  language  attributed  to  Lord  Hardwicke,  in 
the  case  of  Rex  v.  Tedford,  whether  this  was  a  species  of  fraud  into  which 
the  Sessions  could  inquire,  as  it  respected  the  conduct  of  the  parties  them- 
s^ves  to  the  contract,  and  not  of  either  of  the  contending  parishes.  When, 
however,  U)e  real  character  of  a  transaction,  which  may  be  apparently  regu- 
lar, is  a  question,  we  cannot  see  how  the  conduct  of  the  parties  upon  which 
the  whole  depends,  can  be  withdrawn  from  consideration  ;  and  we  do  not  find 
that  any  such  distinction  as  that  above  alluded  to  has  been  observed.  And 
accordingly,  m  the  case  of  The  King  v.  Gravesend,  where  the  indenture 
vas  regular  upon  the  face  of  it,  facts  were  proved  in  order  to  shew  that  an 
eranoQof  a  Statute,  prohibiting  the  master  (a  waterman)  from  taking  more 
^  two  i^[>prentices9  was  intended,  and  the  indenture  was  avoided  thereby. 
We  think,  therefore,  that  the  Sessions  were  warranted  in  drawing  the  con- 
dnaion  of  fraud;  that  the  indenture  was  therefore  void,  and  that  their  order 
4«ldl»confinned.  Order  of  Segsions  confirmed 
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Qiiun*i  Bench, 


Dob,  dem.  Cadogan  v.  Ewart. 


JfaySi. 

A  testator  de-     pj  JECTMENT,  brought  to  recover  premises  in  the  several  parishes  of  Orton 
to't!^t^*EDd  *"^  Burgh-by-Sandt,  in  the  county  of  Cumberland,     The  defendant 

their  surviTon,   pleaded  the  general  issue ;  and,  ader  issue  joined  thereon,  a  case  was  stated 
and  their  heirs, - 
(subject  to  a 
certain  annuity 


by  consent,  for  the  opinion  of  this  Court. 

Richard  Hodgson,  late  of  Moorhouse  Hall,  Cumberland,  Esq.,  made  and 
published  his  last  will  and  testament  in  writing,  bearing  date  tlie  ISth  of 
January,  1828,  and  thereby  devised  to  Jane  Dalston  Hodgson,  and  her 
assigns,  an  annuity  or  rent  charge  of  200/.  a  year,  to  be  issuing  out  of  all 
such  messuages,  lands,  and  real  estate  (except  his  estate  at  Fauld),  as  he 
might  be  possessed  of  at  the  time  of  his  decease,  and  to  be  paid  by  his  trustees 
thereinafter  named.      He  also  deviled  to   his  sister,  Jane  Hodgeon,  the 
dwelling-house,  and  garden,  &c.,  then  in  her  occupation  at  Fauld,  in  the 
parish  of  Burgh-bg-Sandu,  duk-ing  her  natural  life,  for  her  own  residence 
only.     And  the  said  testator  devised  unto  John  Foreter,  William  Hodgson 
Cadogan,  the  lessor  of  the  plaintiff  (by  his  then  name  of  William  Hodgson), 
and  Joshua  Anderson,  and  the  survivors  and  survivor  of  them,  and  the  heirs 
apply  the  rents,   of  such  survivor,  all  his  messuages,  lands  and  tenements,  situate  at  ilfoor- 
profits',  towards   house,  Orton,  and  Burgh,  in  the  said  county  of  Cumberland,  and  all  other 
the  mainte-        jjjg  f^\  ggtate,  whatsoef  er  and  wheresoever  (subject  to  the  life  estate  of  his 


and  to  the 
payment  of 
his  debts), 
upon  trust,  to 
receive  the 
rents,  issues, 
and  profits 
thereof,  snd  to 
pay  and  apply 
them  from  time 
to  time  unto 
the  only  proper 
use  and  behoof 
of  his  wife, 
Mary,  during 
ber  ufe,  and 
after  her  death, 
upon  trust,  to 


nance  and 
support  of  his 
daughter,  /to- 
hella,  until  she 
should  attain 
the  fgt:  of 
twenty-five 
▼ears;  and 
mm  and  after 
her  attaining 
that  age,  then* 
upon  trust  ac 
to  his  real 
esute,  subject 
and  charged  as 
aforesaif^  for 
his  said  daugh- 
ter, iMobOia, 
her  heirs  and 
assigns  for 
ever ;  and  h<* 

Save  and 


sister,  Jane  Hodgson  in  his  real  estate  at  Fauld,  and  charged  with  the  said 
annuity  or  rent  charge;  and  also  with  so  much  of  his  just  debts,  legacies, 
funeral  expences,  and  costs  of  his  will,  as  the  residue  of  his  personal  estate 
would  not  extend  unto),  upon  the  several  trusts,  and  to  and  for  the  several 
uses,  &c*j  jbllowing ;  that  is  to  say,  upon  trust,  to  receive  the  rents,  issues 
and  profits  thereof,  and  to  pay  and  apply  them,  from  time  to  time,  unto  tho 
only  proper  use  and  behoof  of  his,  the  said  testator^  wife,  Mary,  during  her 
life,  in  case  she  should  so  long  continue  his  widow,  and  from  and  after  her 
death  or  re-marriage,  upon  trust  to  apply  the  said  rents,  issues,  and  profits 
towards  the  maintenance  and  support  of  his  daughter,  Isabella,  until  she 
should  attain  the  age  of  twenty-five  years  ;  and  from  and  after  her  attaining 
thai  age,  then  upon  trust,  as  to  his  real  estate,  subject  and  charged  as  afore- 
said, for  his  said  daughter,  Isabella,  her  heirs  and  assigns,  for  ever ;  and  he 
gave  and  devised  the  same  to  her  accordingly.  But,  in  case  it  should  happen 
that  his  said  daughter,  Isabella,  should  depart  this  life  without  leaving  issue/ 


without 
tene- 


ierised  the 
■ame  to  her 
accordingly. 

But,^  in  case  it  should  happra,  that  his  said  dauffhter,  Ttahella,  depart  this  life  w 
lesTing  issue,  lawfully  begotten,  then,  he  gave  and  aerised  the  said  messuages,  lands, 
ments,  and  real  estate,  unto  the  Ipstor  of  the  plaintiff  and  J.  D.  HI,  their  heirs  and  assijpi 
for  erer,  as  tenants  in  common.  The  d(>viBor  also  gave  the  trustees  a  power  of  ssle,  extending 
OTer  all  the  hereditaments  devised  to  them,  for  the  payment  of  debts  snd  legaciea,  and  they 
sold  a  p«rt  of  the  lands  for  those  purposes.  The  devisor's  wife  died  in  his  life  time,  and  after 
the  devisor's  decease ;  and,  after  attaining  twenty-one,  Jtabella  Hodgion  suffered  a  recoverv  of 
the  lands  devised  to  her,  to  the  use  of  herself  in  fee,  and  subsequently,  in  consideration  of  an 
intended  marriage  with  the  defendant,  conveyed  the  lands  to  the  use  of  herself  for  life,  with 
remainder  to  her  intended  husbsnd  for  life,  and  remainder  to  herself  in  fee.  The  mavriage 
took  effect,  and  after  Itabdla  H.  had  levied  a  fine  to  the  same  uses,  she  died,  under  the  age  of 
twenty -five. 

1/eU,  Firit,  that  IteAeUa  took  an  equitable  estate  tail  in  the  lands,  which  vested  on  the  death 
of  the  devisor. 

Secondly,  that  the  trustees  took  the  legal  estate  in  fee,  and  that  the  lessor  of  the  plaintiff,  and 
J.  D.  EL  had  an  equitable  remainder,  which  was  baited  by  the  recovery  aufferea  by  ItaibeUa 
Ibdg$cn* 


EASTER  TERM,  1888.  247 

lawfully  begotten,  then,  the  testator  gave  and  devised  the  said  messuageSi    Qn^gt  jwdL 
lands,  and  real  estate,  unto  the  said  William  Hodgson^  and  the  said  Jane      D^T^aem. 
DaUtan  Hodgson^  their  heirs  and  assigns,  for  ever,  as  tenants  in  common.      Cadoo4n 
Provision  was  made  for  the  cesser  of  the  annuity  of  200/.  to  Jane  Daleian  Hodg         £wAaT, 
wnt  in  the  event  of  her  becoming  entitled  to  any  part  of  the  real  property  under 
the  willy  and  a  power  of  sale  was  given  to  the  trustees,  extending  over  all 
the  hereditaments  devised  to  them,  for  the  payment  of  debts,  funeral  ezpences, 
and  l^acies.     The  testator  finally  committed  the  management  of  the  estates 
and  fortunes  of  his  said  daughter  to  the  said  trustees  and  executors,  until 
she  should  attain  the  age  of  twenty-five,  and  he  appointed  his  said  trustees 
executors  of  his  will. 

Marg  Hodgeany  the  wife  of  the  testator,  died  in  his  life-time. 

The  testator  died  on  the  21st  of  May^  1833,  leaving  his  daughter,  lea- 
beOa^  his  heiress  at  law. 

Hb  personal  estate  not  being  sufficient  for  the  payment  of  his  debts,  the 
trustees  sold  part  of  the  real  estate,  including  the  premises  devised  (o  the 
testator's  sister,  Jane  Hodgson,  for  her  life. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  25th  and 
26th  of  January,  1833,  the  release  l)eing  made  between  the  said  Isabella 
Hodgsanj  who  had  then  attained  the  age  of  twenty-one  years,  of  the  first  part ; 
Wiiham  Higiey,  gentleman,  of  the  second  part ;  and  George  Saul,  gentleman, 
of  the  third  part :  the  said  Isabella  Hodgson  conveyed  to  |he  said  William 
HigUy,  all  the  hereditaments  devised  to  or  in  trust  for  her,  her  heirs  and 
assigns,  by  her  father  (except  such  parts  as  had  been  sold  by  the  trustees), 
to  the  end  that  he  might  be  tenant  to  the  pracipe,  for  the  purpose  of  sufiering 
a  recovery,  in  order  to  bar  and  extinguish  all  estates  tail  of  Isabella  in  the 
said  hereditaments ;  and  it  was  declared  that  the  recovery  should  operate  to 
the  sole  use  of  Isabella  Hodgson,  her  heirs  and  assigns.  In  pursuance  of 
this  indenture,  a  common  recovery  was  suffered  in  Hilary  Term,  2  Will,  4. 

By  indentures  of  lease  and  release,  of  the  9  th  and  1 0th  of  August,  1833, 
the  release  being  made  between  Isabella  Hodgson,  of  the  first  part ;  the 
defendant,  David  Ewart,  of  the  second  part ;  John  Forster  and  Simon 
Ewari,  of  the  third  part ;  and  the  said  George  Saul  and  Simon  Saul,  of  the 
Iburtfa  part;  in  consideration  of  the  marriage  then  intended  and  afterwards 
aoleoinized  between  Isabella  Hodgson  and  the  defendant,  Isabella  Hodgson 
conveyed  the  same  hereditaments  to  /.  Forster  and  S,  Ewart,  ^nd  their  heirs, 
upon  certain  trusts,  and,  after  the  decease  of  Isabella  Hodgson  or  the  de- 
fendant, to  the  use  of  the  survivor  for  life,  then,  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  children  of  the  then  intended 
marriage,  as  Isabella  should  by  will  appoint;  in  default  of  such  appointment, 
iqxMi  <3ertain  trusts  for  the  children;  and,  in  default  of  issue,  to  the  use  of 
Igabeiia  Hodgson,  her  heirs  and  assigns,  for  ever. 

By  indenture,  bearing  date  9th  of  November,  1833,  and  made  between  the 
defendant  and  Isabella,  his  then  wife  (late  Isabella  H),  of  the  first  part, 
and  J-  Forster  and  S.  Ewart,  of  the  second  part,  the  said  Isabella  agreed  to 
levy  a  fine  to  the  uses  declared  in  the  settlement  of  the  10th  of  August, 
anterior  to  the  limitation  to  the  use  of  Isabella,  her  heirs  and  assigns ;  and  to 
assure  the  same  hereditaments  (subject  as  aforesaid),  to  such  uses,  &c,  as 
the  said  Isabella  Ewart  by  her  last  will  and  testament  should  appoint ;  and 
in  defeult  of  such  appointmenti  to  the  use  of  herself,  her  heirs  and  assigns. 
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Que^tBeiuih.  In  pursuance  of  this  agreement,  a  fine  was  levied  of  the  said  hereditaments  in 
jy^^l^^       MiehaehnaM  Term,  3  Will,  4. 

Cadooak  Isabella  Ewart,  by  her  irill,  bearing  date  the  7th  o{  January,  1834,  reciting 

EwABT.  t*>e  powers  given  her  by  the  indenture  of  the  9th  of  November,  and  the  fine, 
appointed  at]  her  hereditaments  within  the  county  of  Cumberland  (subject  to 
such,  if  any,  of  the  uses  and  trusts,  anterior  to  the  power  of  appointment  so  given 
to  her,  as  under  the  said  indenture  of  the  9th  of  November,  1833,  and  fine, 
were  then  subsisting  or  should  take  efiect),  to  the  use  of  her  husband,  Damd 
Ewart  (the  defendant),  his  heirs  and  assigns  for  ever. 

habella  Ewart  died  in  January,  1834,  under  the  age  of  twenty-fi?e, 
without  leaving  any  issue  of  her  bod}',  but  leaving  her  husband,  the  de- 
fendant, her  surviving. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  lessor  of  the 
plaintiff  is  entitled  to  recover,  in  this  action,  a  moiety,  under  the  devise  to  him 
and  the  said  Jane  Daleton  Hodgson  (as  tenants  in  common  in  fee  simple), 
of  such  of  the  hereditaments  in  the  county  of  Cumberland  devised  by  the 
said  will  of  the  testator,  Richard  Hodgson,  as  were  not  sold  by  the  trustees 
of  his  will.  If  the  Court  should  be  of  that  opinion,  the  defendant  agrees  that 
judgment  shall  be  entered  against  him  by  confession,  and  if  the  Court  should 
be  of  opinion  that  the  lessor  of  the  plaintiff  is  not  entitled  to  recover,  the 
lessor  of  the  plaintiff  agrees  that  judgment  of  nolle  prosequi  shall  be  entered 
against  him. 

The  case  was  argued  by  Sir  W.  W.  FoUeit,  for  the  lessor  of  the  plamtiff; 
and  by  Sir  F.  Pollock,  for  the  defendant.  The  cases  cited  are  fully  set  forth 
in  the  following  judgment 

Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  Court. — This  was 
an  ejectment  brought  by  the  surviving  trustee  to  uses  under  the  will  of 
Richard  Hodgson,  against  the  husband  of  another  devisee  under  the  same 
will,  who  had  suffered  a  recovery  and  conveyed  the  premises  to  defendant. 
The  will  devised  all  the  real  and  personal  estate  to  the  two  trustees,  upon 
trust  to  receive  the  rents,  &c.,  and  to  apply  them  (after  the  death  of  testator's 
wife,  who  died  before  him,)  ''  to  the  maintenance  and  support  of  my  daughter 
Isabella,  until  she  shall  attain  the  age  of  twenty-five;  after  which,  for  my  said 
daughter  Isabella,  her  heirs  and  assigns  for  ever,  and  I  give  and  devise  the 
same  to  her  accordingly.  But  in  case  it  should  happen  that  my  said  daughter 
depart  this  life  without  leaving  issue  lawfully  begotten,  then  I  give  and  devise 
the  same  to  the  said  trustees,  their  heirs  and  assigns  for  ever,  as  tenants  in 
common.'*  And  the  testator  ordained  that  his  said  trustees,  for  the  perform- 
ance of  his  said  will,  and  in  order  to  raise  money  for  payment  of  his  debts, 
funeral  expences,and  legacies,  should,  if  his  personal  estate  was  found  insuffi- 
cient, sell  in  fee  acy  part  of  the  premises  devised.  After  attaining  twenty-one, 
Isabella  Hodgson,  on  the  25th  January,  1832,  suffered  a  recovery  to  the  use 
of  herself  in  fee,  and  afterwards,  9th  November,  1833,  in  consideration  of  the 
intended  marriage,  conveyed  to  the  use  of  herself  for  life,  remainder  to  defend- 
ant for  life,  to  such  uses  as  she  should  appoint,  (remainder  to  the  children, 
but  there  were  no  children  of  the  marriage),  remainder  to  herself  in  fee ;  and 
after  levying  a  fine  to  the  same  uses,  she  died  under  the  age  of  twenty-five. 
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It  was  contended  for  the  defendant,  that  the  trustees  either  took  the  legal  fee  Q»eerCt  B^iuA. 
and  Jsabelia  was  equitable  tenant  in  tail,  or  that  they  took  a  chattel  interest  p^^  ^^^ 
ibr  so  long  only  as  she  continued  to  be  under  twenty-6ve,  or  that  if  they  took  Cadooan 
a  freehold,  their  defect  of  joining  in  making  a  tenant  to  the  pracipe  was  cured  EwIaT. 
bjr  3  &  4  WilL  4,  c.  74,  s.  II.  For  plaintiff,  that  the  trustees  took  only  an 
estate  of  freehold,  determinable  on  Isabella  attaining  twenty- /ive,  or  first 
dying,  or  that  she  took  in  fee  with  an  executory  devise  over.  There  are  two 
principal  questions  in  this  case :  first,  whether  Isabella  Hodgson  the  daugh- 
ter of  the  testator,  took  an  estate  in  fee,  with  an  executory  devise  over  to 
Major  Wm.  Hodgson  and  Jans  Dalston  Hodgson^  or  whether  she  took  a 
Tested  estate  tail,  with  remainder  over  to  the  same  persons.  If  she  took  an 
estate  in  fee  with  an  executory  devise  over,  then  the  plaintiff  who  is  now 
called  Cadogan,  but  in  the  will  called  Hodgson^  who  is  one  of  the  persons 
named  in  the  devise  over,  is  entitled  to  recover,  because  the  recovery  suffered 
by  Isabella  Hodgson  could  not  bar  the  executory  devise  over.  But  if  Isabella 
Hodgson  took  a  vested  estate  tail,  with  remainder  over,  then  the  second  ques- 
tion will  arise,  whether  the  recovery  suSered  by  her  be  a  valid  recovery,  suffi- 
cient to  bar  the  remainder  over?  On  the  first  question,  the  words  of  the  will 
which  give  the  estate  to  "  the  tef*tator's  daughter,  Isabella  Hodgson,  her  heirs 
and  assigns  for  ever,''  prima  facie  import  a  devise  in  fee  simple;  and  then  the 
words  which  follow,  **  but  in  case  it  should  happen  that  ray  said  daughter 
Isabella  depart  this  life  without  leaving  issue  lawfully  begotten,  then  I  give 
the  said  messuages,  lands,  tenements,  and  real  estate,  unto  the  said  Major 
Wtn.  Hodgson,  and  the  said  Jane  Dalston  Hodgson  their  heirs  and  assigmi 
forever,  as  tenants  in  common,"  would,  according  to  the  common  and  orci^ 
nary  idiom  and  construction  of  the  English  language,  independent  of  any 
technical  rules  which  have  been  applied  to  the  construction  of  legal  instru- 
ments, imply  that  the  devise  over,  was  to  take  place  in  the  event  of  Isabella 
dying  without  issue,  which  should  be  living  at  the  time  of  her  death.  But 
the  law  has  prescribed  certain  limits  for  the  validity  of  executory  devises,  and 
one  of  them  is,  that  the  contingency  upon  which  an  estate  of  this  sort  is  per- 
mitted to  take  efiect,  shall  happen  witliin  a  short  space  of  time,  as  a  life  or  lives 
in  being,  and  some  few  years,  now  settled  at  twenty-one  years,  and  the  period 
of  gestation ;  otherwise,  it  would  be  in  a  testator's  power  to  limit  an  estate 
unalienable  for  generations  to  come,  a  power  which  the  law  denies.  And 
therefore,  where  an  executory  devise,  is  limited  to  take  effect  after  an  indefi- 
nite failjire  of  issue,  the  limitation  over  is  void.  Under  this  rule,  if  the  limi- 
tation be  to  take  efiect  after  a  dying  without  hein«,  or  without  issue  generally, 
that  is  considered  to  be  an  indefinite  failure  of  issue,  and  therefore  void.  And 
the  same  rule  holds  in  the  limitation  of  a  term,  or  other  personal  estate,  that 
a  disposition  to  take  effect  after  failure  of  the  heirs  of  the  body,  or  dying 
vithout  issue  generally,  without  other  restriction,  is  too  remote,  for  the  law 
will  no  more  admit  of  a  perpetuity  in  one  sort  of  estate  or  species  of  property, 
than  in  another.  But  with  regard  to  executory  devises  of  terms  for  years  or 
other  personal  estates,  the  Courts  have,  for  a  very  considerable  time,  very 
much  inclined  to  lay  hold  of  any  words  in  the  will,  to  tie  up  the  generality  of 
the  expression,  '*  dying  without  issue,'"*  and  confine  it  to  "  dying  without  issue 
living  at  the  time  of  the  person's  decease."  There  is  a  great  variety  of  cases 
not  necessary  to  be  referred  to,  illustrating  this  position;  and  we  may  say, 
without  any  doubt,  that  the  words  of  the  present  will  would,  if  the  question 
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Qi.*«|VB«u*.  arose  upon  a  term  for  jears  or  oiher  personal  estate,  n<»w  be  held  tb  mean  « a 

Doi.  dem.      ^y^^  Without  issue  living  at  the  d«ath  of  the  daugtiter  ha6tUa,''    But  though 

Cadooah       the  Courts  in  the  case  of  personal  estates,  generally  incline  to  pay  attention  to 

EwAET.        ^^y  circumstance  or  expression  in  the  will  that  seems  to  alfiiM  a  ground  for  con- 

struing  a  liraiUtion  after  dying  without  issue,  to  be  a  dying  without  issue, 

hving  at  the  death  of  the  party,  in  order  to  support  the  devise  over,  yet  in  the 

case  of  real  estate  it  seems  the  constructbn  is  generally  otherwise,  and  the 

reason  given  is,  that  the  interest  of  the  heir  is  concerned,  who  is  said  to  be 

always  favoured  in  our  law.    In  Tar^t  v.  GautU  (a),  the  expression,  •*  dying 

without  issue,"  is  recognised  as  having  two  senses ;   first,  a  vulgar  senses 

and  that  is  dying  without  leaving  issue  at  the  time  of  the  death;  second,  a 

1^  sense,  and  that  is  whenever  there  is  a  fiiilure  of  issue  ;  and  that  there  is 

a  great  diversity  betwixt  the  devise  of  a  freehold  estate  for  life,  and  '\(  A.  dies 

without  i88ue  then  to  B.,  and  a  devise  of  a  term  in  the  same  wortis.    The 

case  of  Forth  v.  Chapman  (h)  establishes  this  distinction  ;  there  the  testator 

gave  the  residue  of  his  real  and  personal  esUte  to  two  nephews,  Wm.  G.  and 

Walter  G.,  and  if  either  of  them  should  depart  this  life  and  leave  no  issue  of 

their  respective  bodies,  then  he  gave  the  said  (leasehold)  premises  to  other 

persons,  upon  which  the  question  arose,  whether  the  limitation  over  of  the 

leasehold  premises  was  void  as  too  remote.    The  Master  of  the  Rclis,  Sir 

Joseph  Jekyll,  was  of  opinion  that  the  devise  over  was  void,  and  said,  that  if 

the  words  had  been  *'  if  i4.  or  B.  should  die  without  issue,  with  remainder  over," 

this  plainly  would  have  been  void,  and  exactly  like  the  case  of  Love  y.  Wind^ 

ham  (c).     And  then  he  goes  on  to  say,  there  is  no  diversity  betwixt  the  devise 

of  a  term  to  one  for  life,  and  if  he  die  without  issue  remainder  over,  and  a 

devise  thereof  to  one  for  life,  with  such  remainder  if  he  die  leaving  no  issue, 

for  both  these  devises  seem  equally  relative  to  the  failure  of  issue  at  any 

time  after  the  tesUtor's  death.    Afterwards,  in  Trwitif  Term,  1720,  this  case 

coming  on  before  Lord  Parker  on  an  appeal,  his  lordship  reversed  the  decree, 

and  said,  that  **  if  I  devise  a  term  to  A,,  and  if  ^.  die  without  leaving  issue,  rer 

mainder  over,"  in  the  vulgar  and  natural  sense,  this  must  be  intended,  *'  if  A,  die 

without  leaving  issue  at  his  death,'' and  then  the  devise  over  s  good;  that  the 

word  die  being  the  last  antecedent,  the  words  **  without  leaving  issue''  must 

refer  to  that ;  Lord  Parker  also  observed,  that  by  this  will,  the  devise  was  of 

a  freehold  as  well  as  a  leasehold  estate  to  Wm.  Gore,  and  if  he  or  Waiter 

died  leaving  no  issue,  then  to  the  children  of  his  brother  and  sister,  in  which 

case  it  was  more  difficult  to  conceive  how  the  same  words,  in  the  sam%will,at 

the  same  time,  should  be  taken  in  two  different  senses.    As  to  the  freehold, 

the  construction  should  be,  if  Wm,  or  Walter  died  without  issue  generally, 

by  which  there  might  be  at  any  time  a  failure  of  issue ;  and  with  respect  to 

the  leasehold,  that  the  same  words  should  be  intended  to  signify  their  dying 

without  leaving  issue  at  their  death.     However,  the  Lord  Chancellor  said  it 

might  be  reasonable  enough  to  take  the  same  words,  as  to  the  difieren testates 

in  different  senses,  and  as  if  repeated  by  two  several  clauses.    Mr.  Peere 

Williams,  in  a  note  on  this  case  says,  that  by  the  will  as  it  is  stated  above  from 

the  registrar's  books,  in  the  statement  of  the  case  at  the  Rolls,  and  on  the 

(a)    1  P.  Wms.    432;    1    Eq.  Ca.         (b)  1  P.  Wms.  663. 
Abridged,  193,  pi.  11 ;  Gilbert's  £q.  Be-         (c)  1  Sid.  450;  1  Vent  79 ;  1  Mod. 
ports,  149 ;  10  Mud.  402.  50. 
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Appeal,  the  liniitatmii  OTer  wasexpfenly  restrained  to  the  leasehold,  but  in  Queen*M  RendL 
Lord  Maedtifieldt  notes  that  word  is  omitted,  and  the  derise  over  is  gene- 
ral, but  in  Sheffield  v.  Lord  Orrery  {d).  Lord  Hardwicke  9tLy%  that  «*  Mr. 
Wdliitnu  is  mistakea  in  this  note,  for  on  looking  into  this  case,  it  appears  that 
both  freehold  and  leasehold  were  devised  by  the  same  words,  but  probably 
the  lunitation  of  tlie  real  was  overlooked,  and  so  omitted  by  the  registrar.'^  The 
words  in  that  case  are  in  eflect  the  same  as  in  the  present,  the  words  there 
being, ''  if  the  nephews  should  die  and  leave  no  issue  of  their  respective  bodies  ;'* 
and  io  the  present  case,  '<if  it  should  happen  that  my  daughter  depart  this  life 
without  leaving  issue  lawfully  begotten.''  It  will  be  to  be  considered  how  far 
the  case  of  Forth  v.  Chapman  has  been  recognized  or  impugned  in  other 
cases.  In  Sheffield  v.  Lord  Orrery^  before  cited.  Lord  Hardwicke  recog- 
nizes the  doctrine  of  Lord  MaeeUefeeld  in  Forth  v.  Chapman^  that  the  same 
words  may  have  different  constructions,  to  efiectuate  the  intention  of  the  party. 
In  Waller  v.  Drew  (e)  where  the  will  was,  that  if  W,  W.,  the  son  of  the  tes- 
tator, should  happen  to  die  and  leave  no  issue  of  his  body  lawfully  begotten, 
that  then,  after  the  death  of  IV,,  he  gave  and  bequeathed  all  his  lands  of  in 
heritance  to  his  son  Richard  and  his  heirs ;  it  was  held  that  Wm,  took  an 
e<ttate  tail  by  implication,  which  was  barred  by  the  recovery,  and  that  the 
limitation  over  was  a  remainder,  and  not  an  executory  devise.  The  authority 
of  that  case  is  also  confirmed  by  Lord  Hardwicke  in  Souihby  v.  Stone^ 
houee  {/)f  wherein  page  616  he  says,  *'  the  only  objection  to  this  construction 
is,  thai  this  will  not  construe  the  words  according  to  her  expression  in  the 
fonner  clause,  but  puts  a  different  construction  upon  the  same  words  in  two 
diflerent  events."  Now  that  that  may  be  done  there  are  authorities,  and  in  a 
much  stronger  case,  viz..  Forth  v.  Chapman,  where  the  greatest  difficulty  in 
the  way  of  Lord  Maeeleefeeid  was,  that  the  freehold  and  the  leasehold  were 
devised  by  the  same  words,  and  yet  he  held  those  words  were  to  receive  a 
construction  according  to  the  subject-matter,  and  he  again  repeats  what  he 
had  done  in  Sheffield  v.  Lord  Orrery,  that  there  was  a  mistake  in  Mr.  William^ 
note,  as  to  the  limitation  in  Forth  v.  Chapman^  for  that  he.  Lord  Hardwicke, 
\  the  counsel  in  the  cause.  In  Denn  d.  Geering  v.  Shenton  {g),  tlie  devise 
\  to  Samuel  Shenton  and  the  heirs  of  his  body  and  their  heirs  and  assigns, 
chargeable  with  the  payment  of  S/.  a  year ;  **  but  in  case  the  said  Shenton 
should  die  without  leaving  issue  of  his  body,  then  I  give  the  said  devised  pre- 
mises to  Wm.  G.  and  his  heirs  for  ever."  Lord  Manefield  asked  Mr.  Cowper  "  if 
he  had  any  case  to  show,  where,  upon  a  limitation  of  lands  upon  a  dying  with** 
outis8ue»  these  words  had  been  confined  toadying  without  issue  living  at  the 
time  of  the  death.  The  distinction  is  between  a  devise  of  lands  and  pergonal 
estate;  in  the  latter  case,  the  words  are  taken  in  the  vulgar  sense,  that  is, 
dying:  without  issue  living  at  the  time  of  his  death ;  in  the  former,  they  are 
taken  in  their  legal  sense,  and  that  is,  whenever  there  is  a  failure  of  issue.*^ 
Lord  Manefield  said,  "  the  question  is,  whether  the  grandson  took  an  estate  in 
tail  or  an  estate  in  fee.  Now,  the  devise  is  to  Samuel  Shenton  and  the  heirs 
of  his  body  and  their  heirs  for  ever,  but  the  words, "  their  heirs  for  ever,"  are 
qualiOed  by  the  subsequent  words,  "in  case  he  shall  die  without  leaving  issue," 
which  clearly  shew  it  to  be  an  estate  tail,  and  then  the  testator  gives  it  over 

(d)  3  Atk.  288.  (/)  2  Vc8.  sen.  610. 

(O  1  Com.  Rep.  372L  (^)  1  Cowp.  410. 
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QueenU  B^wh.    to  the  lessors  of  the  plaintiflT/"  and  he  adds,  it  is  too  clear  to  admit  of  a  doubt 
There  the  words  were,  without  leaving  issue.    In  Goodtiile,  d.  Peake  ?.  Ptg- 
den  (A),  which  was  the  demise  of  a  chattel  interest,  Lord  Kenyan  relies  upon 
the  case  of  Forth  v.  Chapman^  without  any  objection.     In   the  case  of 
Daintry  v.  Daintry  and  another  (i),  Lord  Kenyan  recognizes  the  case  of 
Forth  V.  Chapman.     In  Tenny,  d.  Ayar  v.  Ayar  {j),  the  devise  was  to  the 
devisor^s  son  John  Ayar,  and  his  right  heirs  for  ever,  on  condition  of  paying 
certain  sums  to  his  daughter.     "And  in  case  my  said  son  and  daughter  both 
happen  to  die  without  leaving  any  child  or  issue,"  then  he  devised  the  rever- 
sion and  inheritance  to  his  cousin  Richard  and  his  right  heirs  for  ever.  Jokn 
Ayar  suffered  a  recovery,  and  the  question  was,  whether  he  took  an  estate 
tail,  or  whether  there  was  a  valid  executory  devise  to  Richard.     The  Court 
held  that  John  Ayar,  the  son,  took  an  estate  tail,  which  was  well  barred  by 
the  recovery,  and  Mr.  Justice  Le  Blanc  said,  there  was  no  case  where  the 
words  "die  without  leaving  issue"  simply,  have  been  adjudged  to  mean, 
"  without  leaving  issue  at  the  time  of  his  death ;"  and  he  added,  in  Porter  v. 
Bradley  (A)  there  were  also  the  words, "  behind  him."  In  Dansey  v.  Griffithe 
{[)f  Richard  Dansey  devised  the  estates  to  his  eldest  son,  Dansey  Richard 
Dansey,  and  his  heirs  for  ever ;  "  but  if  it  should  so  happen  that  his  eldest  son 
should  die  and  leave  no  issue,"  then  he  devised  his  estate  to  his  son  W. 
Dansey  and  his  heirs,  and  if  he  should  die  without  issue,  then  to  his  son 
E.  C.  Dansey,  and  in  the  like  case  to  his  son  G.  W.  D.,  and  in  the  like  case 
to  his  son  J.D.,  and  in  failure  of  issue  from  him,  to  the  eldest  son  of  his  sur- 
viving sister  Mary  and  his  heirs.     The  testator  died,  leaving  his  eldest  son 
surviving  him,  and  the  question  sent  by  the  Master  of  the  Rolls  was,  what 
estate  the  eldest  son  took,  and  the  Court  certified  their  opinion  that  the  eldest 
son,  D.  R.  Dansey,  took  an  estate  tail  under  the  will.    There  is  also  the  case 
of  Doe,  d.  Ellis  v.  Ellis  (m);  the  testator  devised  to  his  eldest  son  Joseph, 
his  heirs  and  assigns  for  ever,  the  estate  in  question,  but  in  case  his  son 
Joseph  should  die  without  issue,  he  devised  the  same  to  the  child  or  children 
with  which  his  wife  was  enceinte,  his  or  her  heirs  and  assigns  for  ever ;  and 
it  was  held  that  Joseph  took  an  estate  tail.     And  also  the  case  of  Brice  v. 
Smith  (n),  which  was  referred  to  by  Lord  Ellenborouyh  in  Doe,  d.  Ellis  v. 
Ellis.     There  the  testator  devised  the  premises  to  his  son  Philip,  and  his 
heirs  for  ever,  and  other  estates  to  other  sons  and  their  heirs ;  and  then  he 
adds,  "  in  case  any  of  my  said  children  shall  die  without  issue,  then  I  give  the 
estate  of  him  or  them  dying  to  his  or  their  heirs  for  ever:"  held,  an  estate  tail. 
Also  Roe  v.  Scott,  in  Mr.  Feame*s  manuscripts,  and  which  is  published  in 
the  notes,  474,  of  Butlers  edition,  1809.     There  the  testator  devised  certain 
lands  to  his  son  James  and  his  heirs  and  assigns  for  ever,  and  other  lands  to 
his  son  John  and  his  heirs  and  assigns  for  ever,  and  other  lands  to  his  son 
Thomas  and  his  heirs  and  assigns  for  ever,  and  if  either  of  his  sons  should 
depart  this  life  without  issue  of  him  so  dying,  then  to  the  survivor,  and  if 
they  should  all  die  without  issue,  then  to  his  daughters  and  their  heirs  and 
assigns  for  ever.     Held,  an  estate  tail  in  TTiomas.     But  none  of  those  three 
last  cases  have  the  words  "  leaving  issue,"  and  it  is  beyond  all  doubt,  that  if  a 

(h)  2  T.  R.  720.  (0  4  M.  &  Sel.  61. 

(t)  6  T.  R.  307.  (m)  9  East,  382. 

O)  12  East,  253.  (n)  WiUcs,  L 
{k)  3  T.  R.  143. 
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nnin  devised  in  such  a  manner  as  in  these  three  cases,  the  words,  if  he  die  Qhmii''  BenA. 
without  issne,  in  le^  constraction,  mean  an  indefinite  failure  of  issue ;  and  Doi,  dem. 
the  same  words  also,  without  more  words,  even  in  personal  estates,  import  an  Cadooan 
indefinite  dilute  of  issue.  In  opposition  to  these  cases  are  Porter  v.  Brad-  £w\kT. 
£ey,  and  Roe,  d.  Sheere  v.  Jeffer^f  (<>),  both  decided  in  this  Court  while 
Lord  Kenyon  was  Chief  Justice,  and  which  are  particularly  entitled  to  atten- 
tion, from  the  very  great  knowledge  which  that  learned  lord  possessed  upon 
all  matters  rehtting  to  real  property.  In  the  case  of  Porter  v.  Bradley,  the 
testator  devised  to  his  son  Philip  Dobin,  his  heirs  and  assigns  for  ever,  all 
that  messuage,  &c.,  but  my  will  is,  that  in  case  my  son  Phtiip  Dobin  shall 
happen  to  die,  leaving  no  issue  behind  him,  then  that  my  wife  shall  receive 
the  rents  and  profits  during  her  widowhood,  and  afXer  her  decease  I  give  and 
devise  the  same,  for  want  of  issue  as  aforesaid,  to  my  son,  James  Dobin,  his 
heirs  and  assigns  for  ever;  but  in  case  my  son,  James  Dobin,  shall  happen  to 
die  before  my  son  Philip,  and  the  said  Philip  shall  not  leave  any  issue  cf 
his  body  begotten,  then  my  will  is,  that  my  said  lands  shall  be  sold,  and 
equally  divided  between  my  six  daughters  and  their  issue.  One  question  was, 
what  estate  Phtiip  Dobin  took  under  the  will  of  his  father.  Lord  Kenyon, 
after  stating  the  words  of  the  devise,  says,  "the  first  question  that  arises  in 
this  case  is,  whether  this  is  an  estate  tail,  or  in  fee.  The  first  part  of  the  de- 
vise to  Philip  Dobin,  prima  faeie  cairies  a  fee,  for  it  is  to  him  and  his  heirs 
and  assigns  for  ever,  but  it  is  clear  that  those  words  may  be  restrained  by 
subsequent  ones,  so  as  to  carry  an  estate  tail;  and  a  long  string  of  cases  may 
he  cited  in  order  to  shew,  that  where  an  estate  is  limited  to  a  man  and  his 
heirs  for  ever,  and  if  he  die  without  leaving  heirs,  then  to  his  brother  or  to 
any  person  who  may  be  his  heir,  those  words  shall  be  restrained  to  heirs  of  a 
particular  kind,  namely,  "heirs  of  the  body."  If  the  subsequent  part  of  this 
devise  had  been,  "and  in  case  he  shall  die  without  heirs,  then  over,^'  it  would 
have  given  to  P.  Dobin  an  estate  tail,  which  he  might  have  barred  by  the  re- 
covery. But  here  the  words  are,  "  but  in  case  he  shall  happen  to  die  leaving 
no  issue  behind  him,^  which  makes  a  very  material  diflerence,  and  brings  it 
within  the  case  of  Pells  v.  Brown  (  p),  which  is  the  foundation,  and  as  it  were, 
the  Ma^na  Charta  of  this  branch  of  the  htw.  This  question  arose  soon  ailer 
executory  devises  were  first  taken  notice  of,  which  was  in  the  reign  of  Queen 
Elizabeth,  and  that  doctrine  has  never  been  since  doubted  by  the  Courts  of 
few.  But  the  defendant's  counsel  has  attempted  to  distinguish  this  case  from 
that  of  Pells  v.  Brown,  because  there  the  words  are,  if  *'  Thomas,  (the  first 
devisee)  died  without  issue  living  William  his  brother  '^  but  it  is  to  be  ob- 
served, that  there  are  words  in  this  case  (Porter  v.  Bradley)  equivalent  to 
those,  namely,  ''if  P.  Dobin  shall  die  leaving  no  issue  behind  him."  U,  indeed, 
only  the  first  words,  leaving  no  issue,  had  been  used,  they,  according  to  the 
opinion  of  Lord  Macclesfield  in  Forth  v.  Chapman,  must  be  restrained  to 
mean,  "  leaving  issue  at  the  time  of  his  death."  But  it  is  contended,  that  rule 
is  confined  to  chattel  interests  only,  yet  it  would  be  very  strange  if  those 
words  had  a  difierent  meaning  when  applied  to  real  and  personal  property. 
If  such  a  distinction  existed  in  the  law,  it  certainly  would  not  agree  with  the 
rule,  Ux  plus  laudatur  quando  rations  probatur :  but  it  is  not  founded  in 
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QsMn't  BenA.  hw,  and  there  are  even  additional  words  in  this  case,  ''Searing  issue  behind 
DoK,  dem.  ^im,"  which  neces&arily  import  that  the  testator  meant  at  the  time  of  his  son's 
Capooan  death.  The  subsequent  parts  of  the  will  also  convey  the  same  idea ;  and 
BwAET.  then  he  states  the  other  parts  of  the  will.  The  Court  of  King's  Bench  cer- 
ti/ied  to  the  Court  of  Chancery  that  P,  Dobin  took  an  estate  in  fee  simple  in 
the  premises  above  devised  to  himj  but  as  Philip  died  without  issue  living 
at  the  time  of  his  death,  they  were  of  opinion  that  the  further  disposiuon 
made  by  the  testator  in  that  event,  was  good  by  way  of  ezecutoiy  devise.  In 
Roe,  d.  Sheere  v.  Jeffery  (9),  the  testator  devised  the  premises  in  question  to  his 
wife  for  life ;  after  her  decease  to  his  daughter  for  life ;  after  her  death  to  his 
grandson  and  his  heirs  for  ever ;  "but  in  case  his  grandson  should  depart  this 
life  and  leave  no  issue,  then  that  the  premises  should  be  and  remain  unto 
the  three  daughters  of  W.  M,  Frietoell,  or  the  survivor  or  survivors  of  them, 
to  be  equally  divided  betwixt  them,  share  and  share  alike."  The  question 
was,  whether  the  grandson  took  an  estate  tail,  or  an  estate  in  fee,  wiih  an 
executory  devise  over.  Lord  Kenyan  made  the  same  remarks  as  in  Porter  v. 
Bradley  (r),  that  it  was  not  reconcileable  with  reason  that  the  same  words  should 
receive  one  construction  as  applied  to  one  species  of  property,  and  another  as  to 
another :  but  he  added,  that  if  it  had  become  a  settled  rule  of  property,  it 
might  be  dangerous  to  overturn  it ;  the  case  stood  over,  and  Lord  Kenyan,  in 
giving  the  judgment  of  the  Court  said,  that  on  looking  through  the  whole  of 
the  will,  the  Court  had  no  doubt  but  the  testator  meant  that  the  dying  with- 
out issue  was  confined  to  a  failure  of  issue  at  the  death  of  the  first  taker,  for 
the  persons  to  whom  it  was  given  over  were  then  in  existence,  and  life 
estates  only  were  given  to  them,  and  thus  there  was  no  doubt  about  the  ves- 
tator*s  intention,  and  it  was  held  that  the  devise  over  was  a  good  executory 
devise.  In  Doe,  d.  Bamfield  v.  Wetton  («)  the  testator  devised  the  premises 
in  question  to  his  wife  for  her  life,  and  afler  her  death,  his  freehold  and  lease- 
hold premises  to  Thos,  Barnfield  his  heirs,  executors,  and  administrators,  upon 
trust,  to  permit  his  son  John  to  take  the  rents  and  profits  for  his  life,  and 
after  his  death,  upon  trust  for  all  the  sons  and  daughters  of  his  son  John  and 
their  heirs,  and»after  the  death  of  his  wife,  he  devised  his  copyhold  premises 
to  his  daughter  Susannah,  her  heirs  and  assigns  for  ever ;  **  but  if  his  daughter 
should  happen  to  die,  leaving  no  child  or  children,  lawfid  issue  of  her  body, 
living  at  the  time  of  her  death,"  then  he  devised  the  premises  to  Francis 
Barnfield  and  his  heirs  upon  trust,  &c.  It  was  held  to  be  an  executory  de- 
vise, and  it  seems  quite  clear  it  must  be  so,  because  the  dying  without  issue 
was  limited  to  the  life  of  Susannah  the  daughter,  and  therefore  fell  within  the 
case  of  Pells  v.  Brown  (/),  and  other  similar  cases.  In  the  case  of  Croohe  v. 
De  Vandes  («)  Lord  Eldon  thus  expresses  himself,  p.  203  :  **  When  I  read 
the  case  of  Porter  v.  Bradley,  speaking  with  all  due  deference  to  the  learned 
judge  who  expressed  that  dictum,  it  appeared  to  me  that  it  went  to  shake 
settled  rules  to  theii  foundation  ;  I  had  heard  the  case  of  Forth  v.  Chapman 
cited  for  years,  and  repeatedly  by  Lord  Kenyan  himself,  as  not  to  be  shaken; 
and  if  Porter  v.  Bradley  has  not  since  been  disturbed  in  the  Court  of  King's 
Bench  upon  the  principles  expressed  by  Lord  Alvanley,  in  Campbell  v. 
Campbell  {v)  against  shaking  settled  rules,  I  will  not  add  to  the  authority  of 
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that  decision.''  In  Elian  v.  Eaton  (x),  Sir  Wm.  Grant,  the  Master  of  the  Qattm^i  n§mk, 
Rcilk,  thus  begins  his  judgment : — "  There  is  no  reason  why  the  some  words  doi.  dam. 
may  not  be  diftrently  construed,  when  they  apply  to  different  descriptions  Cadooam 
of  property  governed  by  different  rules."  And  in  another  part  he  says,  "  the  Bwaet. 
case  of  Crooks  v.  De  Fande$,  in  which  the  Lord  Chancellor  expresses  his 
opinion  very  strongly  in  favour  of  the  distinction  in  Forth  t.  Chapman,  (and 
Lord  Hardwicke  has  repeatedly  recognized  it,)  appears  to  be  jusl  as  strong 
as  this.**  After  these  remarks  of  Lord  Eldon  and  Sir  Wm,  Grant,  we  cannot 
consider  the  c^eot  Porters.  Bradley  to  have  overturned  the  case  of  Forth  y. 
Chapman,  and  the  more  so,  as  since  that  case,  there  have  been  the  two  cases  of 
Tenny,  d.  Agar  v.  Agar  (y)  and  Dansey  v.  GriffUhe  (*),  in  this  Court,  (above 
cited),  directly  the  other  way ;  and  if  the  case  of  Porter  v.  Bradley  be  sup- 
portable at  all,  it  can  only  be  on  the  ground  of  the  words,  behind  him,  being 
introduced  after  the  words,  '*  leaving  no  issue,"  and  which  distinction  is  ob- 
served upon  by  Mr.  Justice  I^e  Blanc  in  his  judgment  in  Tenny,  d.  Agar  v. 
Agtxr  ;  and  with  regard  to  Roe,  d.  Sheers  v.  Jeffery,  that  case,  if  supportable 
at  all,  can  only  be  so  on  the  ground  of  the  devise  over  being  of  life  estates.  In 
Bar^m  v.  Salter  (a).  Sir  W.  Grant  says,  **  in  Roe  v.  Jeffery  the  devise  over 
wa8  only  of  life  estates,  and  on  that  account  Lord  Kenyan  compared  it  to 
PeUs  V.  Brown^  We  have  made  these  remarks  as  applicable  to  the  words  of 
the  will,  as  we  do  not  think  that  there  are  any  parts  of  it  which  shew  any  in- 
tention to  be  inferred,  different  from  what  the  words  import  in  their  general 
legal  signification.  And  upon  the  whole,  we  come  to  the  conclusion  that  as 
the  case  originally  stood,  the  daughter  Isabella  took  an  estate  tail.  If,  indeed, 
the  words  of  the  wilt  had  been,  "  but  in  case  it  should  happen  that  my  said 
daughter  Isabella  depart  this  life  before  she  shall  attain  the  age  of  twenty- 
five  years,  and  without  leaving  issue  lawfully  begotten"  the  addition  of  the 
words,  "  and  before  she  shall  attain  the  age  of  twenty-five  years,"  might  have 
varied  the  case,  and  it  might  be  contended  that  these  words  would  make  it  a 
dying  without  leaving  issue  living  at  the  time  of  the  death  before  twenty-five. 
However,  there  are  not  any  similar  words  in  the  will,  and  the  former  part  of 
the  will  does  not  import  them ;  for,  though  Isabella  is  not  to  enter  into  the 
receipt  of  the  rents  and  profits  till  she  attained  the  age  of  twenty-five  years, 
yet  the  devise  over  is  not  to  depend  at  all  upon  her  dying  under  that  age, 
but  on  her  leaving  issue ;  and  it  is  not  necessary  to  consider  the  cases  referred 
to  in  the  argument  on  that  point.  When  the  age  to  which  a  person  is  to  attain, 
and  the  dying  without  issue,  are  to  form  the  basis  of  the  devise  over,  some- 
times the  word  and  is  mentioned,  and  at  other  times  the  word  or,  and  the 
reasoning  is  formed  upon  those  words ;  but  here  is  the  total  absence  of  one 
of  the  branches.  So  far  we  have  commented  upon  the  will,  as  originally  set 
out  in  the  case.  But  the  Court,  when  this  case  was  first  begun  to  be  argued, 
directed  the  whole  will  to  be  introduced  into,  and  form  part  of  the  case.  4^d 
by  the  will,  as  fully  set  out,  after  bequeathing  his  household  furniture,  &c. 
to  his  wife,  he  gives  the  residue  of  his  personal  estate  to  his  trustees,  in  trust. 
to  apply  it  in  payment  of  his  debts,  and  then  to  invest  the  surplus  in  secu- 
rities at  interest,  and  to  pay  the  interest  to  his  wife,  for  her  life,  or  during 
widowhood;  and  afterwards,  to  apply  it,  or  a  sufiScient  portk>n  of  it,  to  the 
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Qmm'«BacA.  maintenance  and  support  of  his  daughter,  until  she  shall  attain  the  age  of 
Dob  dem.  twenty-five  years,  and,  when  she  shall  attain  that  age,  then,  to  pay  the  prin- 
Cadooaw  cipal  and  unapplied  interest  to  her ;  but  in  case  his  said  daughter  should 
£wAaT.  happen  to  die  before  having  attained  twenty-five  years  of  age,  leaving  lawful 
issue,  then,  in  trust,  to  pay  the  same  to  such  issue,  share  and  share  alike,  if 
more  than  one,  as  soonaa  they  should  respectively  attain  their  ages  of  twenty- 
one  years,  and  to  pay  the  interest  towards  their  maintenance,  education,  and 
support,  in  the  mean  time ;  but,  in  case  his  said  daughter  should  happen  to 
die  under  that  age,  and  without  leaving  lawful  issue,  then,  he  gave  and  be- 
queathed the  whole  of  such  surplus  of  his  personal  estate  and  effects,  unto  the 
said  Major  William  Hodff^on,  and  his  natural  daughter,  Jane  Dalston  Hodg^ 
$ou,  in  equal  shares,  share  and  share  alike.  It  will  be  seen  by  this,  that  the 
testator  makes  a  provision  as  to  his  daughter  dying  under  twenty-five  years 
of  age,  and  without  leaving  issue,  which  shews  that  he  knew  what  would  be 
the  effect  of  those  words ;  and  therefore,  from  his  silence  when  he  comes  to 
the  limitation  of  the  real  estate*  where  no  such  words,  or  any  words  of  similar 
import  are  introduced,  it  seems  to  follow,  that  he  did  not  mean  that  they 
should  be  taken  into  consideration,  and  that  the  words  must  speak  for  them- 
selves, according  to  their  general  legal  import ;  and  therefore,  the  objection  to 
the  same  words  being  construed  in  two  different  senses,  as  to  real  and  per- 
sonal estate,  does  not  apply  to  the  present  will.  It  has  been  argued,  in  on^^ 
of  the  former  cases,  Dansey  v.  Griffith%y  that  in  Forth  v.  Chapman,  and  most 
of  the  other  cases  cited  as  to  this  point,  where  the  subsequent  words  on  which 
the  remainder  over  was  limited,  were  held  to  give  an  estate  tail  to  the  first 
taker,  that  the  estate  was  limited  to  the  first  taker  indefinitely,  and  not  by 
words  of  inheritance  But  notwithstanding  thi^,  the  Court  held,  in  that  case, 
that  the  first  taker  had  an  estate  tail,  and  in  several  of  the  cases  above  cited, 
there  were  words  of  inheritance  in  the  estate  of  the  first  taker,  and  the  Courts 
have  never  gone  upon  any  distinction  of  that  sort.  And,  upon  the  whole, 
we  come  to  the  conclusion,  that  the  daughter,  Isabella,  took  an  estate  tail. 
Then,  assuming  that  Isabella  took  an  estate  tail,  another  question  is,  whether 
the  estate  tail  be  vested  in  her  before  she  attains  the  age  of  twenty-five  years. 
In  Borasions  case  (6),  the  testator  devised  to  Thomas  Amery,  and  his  wife, 
the  premises  in  question  for  eight  years,  and,  after  the  said  term,  to  remain 
to  his  executors,  until  his  son,  Hugh  Boraslon,  should  attain  his  age  of 
twenty-one  years ;  and  the  mesne  profits  *'  to  be  employed  by  my  executors 
towards  the  performance  of  my  will,  and  when  the  said  Huyh  should  attain 
the  age  of  twenty-one  years,  then  I  will  that  he  shall  enjoy  the  premises  to 
him  and  his  heirs  for  ever."  Huyh  Boraslon  died  at  the  age  of  nine  years. 
The  Court  said  **  the  case  at  bar  was  no  other,  in  efiect,  but  that  a  man  devises 
his  lands  to  his  executors  (for  the  payment  of  his  debts),  until  his  son  shall 
have  come  to  his  full  age  of  twenty-one  years,  remainder  to  his  son  in  fee  ; 
for  although  these  are  adverbs  of  time, '  when,  &c.'  and  *  then,  &c.,'  yet  they  do 
not  amount  to  make  any  thing  precede  the  settling  the  remainder,  no  more 
than  in  the  common  case."  In  Mansfield  v.  Dttgard  (c),  the  testator  devised 
to  his  wife  till  his  son  should  attain  the  age  of  twenty-one  years ;  and,  when 
his  son  should  attain  the  age  of  twenty-one  years,  then  to  his  son  and  his 
heirs.    His  son  died  at  the  age  of  thirteen  years,  and  H  was  held,  that  the 
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(Fife's  estate  determined  at  his  decease,  and  that  the  remainder  rested  in  the  Qii«0iiV  BauA, 
son  upon  the  testator *s  death,  and  did  not  expect  the  contingency  of  his  ^^^^  ^^^^ 
atlaining  twenty-one  years.  In  Goodtitle,  d.  Hayward  v.  Whitby  (d),  the  Cadooan 
testator  devised  the  premises  in  question  to  trustees  and  their  heirs,  in  trust,  Ewart. 
to  lay  oat  the  rents  and  profits  for  the  maintenance  of  hi«  nephews  during 
their  minority;  and  when,  and  as  they  should  attam  their  ages  of  twenty-one 
years,  to  remain  to  them  and  their  heirs,  it  was  held,  that  the  nephews  took 
the  fee  immediately.  In  Denn,  d.  Saiterthwaite  v.  Satlerthwaite  (^),  Clement 
Saltertktcatte  devised  the  premises  to  Wm,  Saiterthwaite,  his  fourth  son,  for 
the  use  of  Wm,  Satterthwaite,  the  son  of  the  said  William,  for  his  maintenanca 
and  education,  till  he  attained  the  age  of  twenty-one  years ;  afler  which,  he 
devised  the  same  to  Wm.  Satlerthwaite,  the  grandson,  and  his  heirs.  The 
Court  was  clear  that  William,  the  father,  was  only  in  the  nature  of  g:uardian 
to  William,  his  son,  and  that  the  fee  simple  vested  instantly  in  William,  the 
M>D.  In  Doe,  d.  Wheedon  v.  Lea  (/),  the  testator  devised  the  premises  to 
T%omae  Lea  and  Edward  Johnstone,  their  heirs  and  assigns,  to  hold  to  them 
and  their  heirs,  until  Michael  Lea,  then  an  infant  of  thirteen  years  of  ag^ 
should  attain  the  age  of  twenty-one  years,  on  condition  that  they  should,  out 
of  the  rents  and  profits,  during  all  that  time,  keep  the  buildings  in  repair. 
Also,  be  devised  to  the  said  Michael  Lea,  his  heirs  and  assigns  for  ever,  when 
and  so  soon  as  he  should  attain  his  age  of  twenty-four  years,  the  premises  in 
question,  and  directed  the  trustees  to  surrender  the  premises  accordingly. 
Michael  Lea  attained  the  age  of  twenty-one  years,  but  died  under  the  age  of 
twenty-four  years.  Lord  Kenyan  said,  *'  the  only  question  is,  whether,  in  the 
event  of  Michael  Lea  dying  before  he  attained  the  age  of  twenty-four  years, 
this  was  a  vested  interest  in  him,  descendible  to  his  heir  at  law ;  and  I  con- 
ceive there  can  be  no  doubt  on  this  question.  It  has  been  argued,  that  it 
depended  on  a  condition  precedent,  and  that  that  not  having  happened,  the 
estate  never  vested  in  Michael  Lea  ;  and  certainly,  the  consequence  con- 
tended for  would  follow  if  this  were  a  condition  precedent.  The  only  case 
cited  in  support  of  it  is  that  of  Brownwood  v.  Edwards  (y),  but  it  must  be 
remembered  the  words  there  are  very  different  from  the  present.  There  it 
was,  if  he  should  attain  the  age  of  twenty-one  years,  but  the  words  in  this 
case  only  denote  the  time  when  the  beneficial  interest  was  to  arise.'^  The 
other  two  judges  in  Court,  Mr.  Justice  Ashhurst,  and  Mr.  Justice  Grose, 
^ve  their  opinion  to  the  same  effect.  There  is  also,  on  this  point,  the  case  of 
Doe,  d.  Morris  v.  Underdown  (h).  We  think  these  cases  quite  sufficient  to 
shew,  that  the  estate  tail  of  Isabella  was  vested  on  the  death  of  the  testator, 
her  mother  having  died  in  his  life  time.  We  may  here  observe^  that  this 
question,  aa  to  the  effect  of  dying  without  issue,  may,  perhaps,  be  now  agitated 
for  the  last  time;  for,  by  the  Act  7  Will,  4,  and  1  Victoria,  c.  26,  s.  29, 
which  takes  effect  at  the  beginning  of  this  year,  all  these  expressions,  "  die 
without  issue,"  or  "  die  without  leaving  issue,"  or  any  other  words  which 
may  import  a  failure  of  issue,  shall  be  constructed  to  mean  a  want  or  failure 
of  issue  in  the  life  time  of  the  party ;  and  therefore,  the  fiAy-seven  cases 
alluded  to  by  Lord  EUenborough,  in  Doe  v.  ElUs  {%),  as  having  been  mentioned 


id)  1  Burr.  228.  (g)  2  Vcs.  243. 

(c)  1  W.  Black.  519.  (A)  Willca,  293. 

(/)  3T.R.4L  (1)9  East,  382. 
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QiiMii'fBcMl.    bj  Lord  T%urlaw,  in  Biggt  v.  Beasley  (k),  as  having  occurred  on  this  hea^ 
DoK.  dem.      '^  ^®^'  "^  BeTerel  others  since  that  time,  may  be  considered  as  out  of  our 
OAoooAif       reports^  except  as  to  wills  made  before  the  present  year.     The  second  question 
SwAmr.        ^f  ctfsuining  Isabella  to  bive  a  vested  estate  tail,  whether  the  recovery  suf- 
fered by  her  was  sufficient  to  bar  the  estate  tail ;  and  for  that,  it  is  necessary 
to  consider  what  estate  the  trustees  took  under  the  will.    This  Court  had 
occasion,  a  short  time  ago,  to  consider  the  question,  what  estate  trustees  took 
under  a  will,  in  the  case  of  Doe,  d.  Shelley  v.  Edlin  (l),  in  which  the  rule 
laid  down  by  Mr.  Justice  Bayley,  and  Mr.  Justice  Holroyd,  in  Player  v. 
NieholU  (m),  was  cited,  where  Mr.  Justice  Bayley  says, ''  that  it  may  be  laid 
down  as  a  general  rule,  that  where  an  estate  is  devised  to  trustees  for  parti- 
cular purposes,  the  legal  estate  is  vested  in  them  as  long  as  the  execution  of 
tlie  trust  requires  if,  and  no  longer  ;  and  therefore,  as  soon  as  the  trusts  are 
satisfied,  it  will  vest  in  the  person  beneficially  entitled  to  it ;"  and  Mr.  Justice 
Holroyd,  in  the  same  case,  says,  "  that  a  trust  estate  is  not  to  continue  beyond 
the  period  required  for  the  purpose  of  the  trust.*'   But  the  Court  goes  on  to 
say,  that  "if  the  rules  above-mentioned, as  laid  down  by  these  judges,  be  con- 
fined, so  as  to  say  that  the  trustees  originally  take  only  that  quantity  of  interest 
which  the  purposes  of  the  trust  require,  as  far  as  is  expressed  by  the  words 
used  in  the  instrument  itself,  or  by  the  apparent  intention  of  the  maker  of 
the  instrument,  consistent  with  the  language  of  it,  then,  we  admit  the  rule 
to  be  correct ;  but,  if  it  be  meant  to  apply  to  all  cases  in  general  where  the 
trusts  are  no  longer  capable  of  being  carried  into  eflect,  but  yet  the  instru- 
ment, by  the  legal  construction  of  it,  already  gave  an  estate  which  might 
continue  for  a  longer  period  than  that  during  which  the  objects  of  the  trusts 
had  an  actual  existence,  then  that,  in  my  mind,  will  admit  of  a  different  con- 
sideration.    I  aditait  that,  for  a  great  number  of  years  past,  the  Courts  have 
held,  that  trustees  take  that  quantity  of  interest  which  the  purposes  of  the 
trust  require;  and  the  question  is,  not  whether  the  maker  of  the  instrument 
has  used  words  of  limitation,  or  expressions  adequate  to  convey  an  estate  of 
inheritance,  but  whether  the  exigencies  of  the  trust  require  a  fee,  or  can  be 
satisfied  by  a  less  estate.'*    We  acquiesce  in  what  the  Court  there  said,  and 
we  will  now  consider  what  estate  the  trustees  took  under  the  will,  as  qualified 
by  the  rule  laid  down  in  that  case.     The  first  thing  to  notice  is,  the  interest 
they  took  before  haheUa  attained  her  age  of  twenty-five  years.     That  was 
only  an  estate  for  years,  determinable  upon  her  attaining  that  age,  or  dying 
before ;  and  that  was  not  a  freehold,  but  a  term  of  years,  and  it  would  not 
prevent  leabella  from  suflcring  a  recovery,  as  she  had  the  first  immediate 
estate  of  freehold,  and  as  the  devise  to  her  gave  her  the  legal  estate.     As  far 
as  the  mere  devise  to  her  went,  that  would  be  a  legal  recovery.     Another 
trust,  imposed  upon  the  trustees  by  the  will  is,  to  pay  the  rents  and  profits 
of  the  estate  to  the  wife  of  the  testator,  for  her  life,  or  during  her  widowhood; 
that  would  give  them  a  freehold  interest  in  the  estate  ;  but,  as  she  died  in  the 
life  time  of  the  testator,  it  never  took  eflect ;  and,  as  the  duration  of  their 
estate  for  that  purpose  is  limited  by  the  will,  it  would  fall  within  the  general 
rale  that,  the  object  ceasing,  the  estate  of  the  trustees  ceases  alsa    We  do 
not  enter  into  any  consideration,  whether  the  words  in  the  will  would  give 
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k)  1  Bro.  Ch.  Cases,  190.  (m)  1  B.  &  C.  336. 

1)  4  A.  &  £.  582. 
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the  legal  estate  to  the  trustees ;  if  they  did  not,  the  wife  di  the  testator  would  Qmmii**  Baidk 
have  had  the  l^al  estate,  but  the  estate,  being  gone  altogether,  it  is  no  ob-      p^^dem. 
jection  to  the  recoYery.    The  next  thing,  is  the  annuity  to  Jane  Dalston      Cadooak 
Hodgson.    If  an  annuity  be  left,  charged  upon  the  real  estate,  and  the  estate       Ewait. 
be  devised  to  trustees,  that  alone  does  not  give  the  legal  estate  to  the 
trustees ;  but  if  they  are  directed  to  pay  the  annuity,  then  they  have  the 
I^  estate  for  that  purpose.    This  is  fully  illustrated  by  Lord  Alvanley,  in 
Kenriek  v.  Lard  William  BeaueUrk  (»).    As  to  payment,  debts  and  annui- 
ties stand  upon  the  same  footing ;  and  then,  inasmuch  as  the  will  directs  the 
trustees  to  pay  the  annuity,  there  appears  to  be  an  estate  of  freehold  in  the 
trustees,  which  precedes  the  estate  of  haheUa  the  daughter,  and  consequently 
Touid  prevent  her  suffering  a  valid  recovery.    The  next  trust  to  be  noticed  is, 
that  the  trustees  are  to  sell  to  pay  debts,  in  case  of  deficiency  of  the  personal 
estate.    It  appears  from  the  case  that  there  was  such  deficiency,  consequently 
the  trustees  had  an  estate  in  fee  to  enable  them  to  sell,  and  they  hare,  in 
fact,  sold  part  of  the  estates  accordingly ;  and  I  presume  (though  it  is  not  so 
stated  in  the  case),  that  they  have  sold  enough  to  pay  the  debts,  and  that 
therefore  there  does  not  remain  anything  more  to  be  done  by  them  in  that 
respect.     Then  a  question  arises,  whether,  as  the  object  of  that  part  of  the 
trust  has  been  performed,  there  was  an  estate  remaining  in  the  trustees  which 
had  been  created  for  the  purposes  of  this  trust.     It  might  appear,  according 
to  the  case  of  Player  ▼.  NickoUs,  that  the  object  of  the  trust  being  performed, 
the  estate  of  the  trustees  in  fee-simple  should  cease  also ;  but,  inasmuch  as 
the  power  of  the  trustees  as  to  this  arose  upon  a  contingency,  and  that  con- 
tingency has  happened,  they  had  a  full  power  to  sell  any  part  of  the  pre- 
mises, and  then,  as  the  will  does  not  confine  their  power  to  sell  so  much  as 
should  be  sufficient  to  pay  the  debts,  and  also  as  there  is  no  devise  over  of 
nich  parts  as  should  remain  unsold,  we  are  of  opinion  that  the  trustees  re- 
tained the  fee-simple  created  by  the  will  in  the  whole  of  the  estates  of  the  tes- 
tator, according:  to  the  qualification  of  the  rule  in  Doe,  d.  Shelley  v.  Edlin,   It  is 
true  that  the  beginning  of  the  language  of  the  power  to  sell  says,  ''any  part"  of 
the  estate,  and  does  not  say,  "the  whole  or  any  part,'*  but  thelatterpart  of  the 
power  says,  **  the  said  premises  or  any  part  thereof;"  and  we  think  the  legal 
effect  of  this,  taken  altogether,  is  to  extend  the  power  over  the  whole.     The 
case  of  Warier  ▼.  Hutchings  {o)  was  in  some  respects  the  same  as  to  limita- 
tions as  the  present,  and  though  there  was  a  devise  in  fee  to  the  trustees, 
this  Court  held  they  only  took  a  chattel  interest ;  but  the  limitations  were 
ferj  complicated,  and  we  consider  the  decision  as  having  turned  on  the  par- 
ticular circumstances,  and  not  on  the  general  point  of  the  trustees  taking  the 
fi^,  and  we  do  not  think  that  case  sufllicient  to  vary  what  we  consider  the 
general  principle,  so  as  to  give  a  chattel  interest  only,  to  the  trustees.    Then, 
a»  the  trustees,  in  our  opinion,  have  a  general  fee-simple  in  the  whole  of  the 
estate,  it  is  to  be  considered  how  that  afiects  the  recovery,  and  upon  that  we 
think,  such  fee-simple  absorbs  the  freehold  which  they  had  for  the  payment 
of  the  annuity  to  Jane  Dalston  Hodgeon,  though  not  as  a  regular  merger, 
and  that  the  case  is  to  be  considered  as  upon  the  estate  in  fee  being  in  the 
trustees.     We  think  that  they  have  the  legal  estate  in  fee,  and  that  leabelia 
has  an  equitable  estate  in  tail,  and  therefore  she  may  suffer  an  eqUitaUe 

(n)  3  B.  &  P.  178.  (o)  1  B.  &  C.  721. 
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Quet^tBench.  recoverj  which  will  have  the  effect  of  barring  all  equitable  remainders  over, 
Do«,  dcm.  though  it  would  not  bar  legal  remainders.  Then  is  the  remainder  to  the  les- 
sor of  the  plaintiff,  and  Jane  DaUton  Hodg$on,  a  legal  or  an  equitable  re- 
mainder !  We  are  of  opinion  that  it  is  an  equitable  remainder.  It  is  of  the 
same  quality  in  that  respect  as  the  estate  to  Isabella  ;  the  trustees  have  the 
legal  estate,  and  therefore  the  remainder  over  is  barred.  We  are  of  opinion, 
therefore,  that  the  lessor  of  the  plaintiff  is  not  entitled  to  recover,  and  the 
judgment  will  be  entered  as  agreed  in  the  case. 

Judgment  for  the  defendant. 


ilj>ril26. 


The  King  v.  The  Mayor,  Sheriffs,   Citizens,  and  G)M- 

MONALTY   of  LiNCOLN. 


A  party,  who 
is  bound  by 
pretcription^  to 
repair  a  bridce, 
is  also  bouna 
to  repair  the 
road  at  each 
end  of  it,  to 
the  extent  of 
three  hundred 
feet 


INDICTMENT  against  the  defendants,  for  not  repairing  the  highway  next 
*  adjoining  a  certain  bridge-  It  was  removed  by  certiorari  into  this  Court, 
and  tried  at  the  Summer  Assizes,  at  Lincoln,  in  1834,  when  a  verdict  was 
taken  by  consent  for  the  Crown,  subject  to  the  opinion  of  this  Court,  upon 
the  following  case.  The  indictment  alleged  that,  from  time  immemorial,  there 
had  been,  and  then  was,  a  common  and  public  bridge,  called  the  great  Bar' 
gate  bridge,  over  a  certain  drain  or  watercourse,  called  the  great  BargaU 
drain,  which  bridge  was  in  the  parish  of  Si.  Botolph,  in  the  city  of  Lincoln^ 
and  the  county  of  the  same  city,  in  a  common  and  ancient  King^s  highwajs 
leading  frotn,  &c.,  over  the  said  bridge,  and  used,  from  time  immemorial,  for 
all  the  liege  subjects,  on  foot,  and  with  horses,  carts,  and  carriages.  That  a 
certain  part  of  the  said  highway  next  adjoining  the  north  end  of  the  said 
bridge,  and  within  the  distance  of  300  feet  thereof,  beginning  at  the  north  end 
of  the  said  public  bridge,  and  extending  from  thence  northwards,  containing 
in  length,  divers,  to  wit,  200  feet,  and  in  breadth,  divers,  to  wit,  20  feet; 
and  a  certain  other  part  of  the  said  highway,  lying  next  adjoining  the  south 
end  of  the  said  bridge,  and  within  the  distance  of  300  feet,  beginning  at  the 
south  end  of  the  said  bridge,  and  extending  from  thence  southwards*  con* 
taining,  in  length,  divers,  to  wit,  200  feet,  and  in  breadth,  divers,  to  wit,  20 
feet,  on,  &c.,  were  out  of  repair.  That  the  mayor,  sheriffs,  &c.,  of  the  said 
city,  had  immemorial ly  been  bound  to  repair  the  said  bridge,  but  that  they 
had  not  repaired,  and  still  refused  to  repair,  the  said  parts  of  the  said  last- 
mentioned  highway. 

Another  count  in  the  indictment  charged  the  defendants  with  a  liability  to 
repair  a  certain  common  highway  adjoining  the  north  and  south  ends  of  the 
said  bridge,  and  within  300  feet  from  each  end  thereof. 

To  this  indictment  there  was  a  plea  of  Not  Guilty.  The  defendants  are 
the  corporation  of  the  city  of  Lincoln,  which  is  an  immemorial  corporation. 
The  city  of  Lincoln  is  a  county  of  itself,  and  is  not  comprised  in  any  other 
county.  The  bridge,  called  the  great  Bargate  bridge,  mentioned  in  the  in- 
dictment, is  an  ancient  public  bridge,  and  the  said  corporation  have,  from  time 
immemorial,  exclusively  repaired  the  fabric  of  the  said  brii'ge,  and  are  liable 
by  prescription  to  repair  it.  The  fabric  of  the  bridge  is  not  out  of  repair, 
but  a  public  highway,  passing  over  the  said  bridge,  and  extending  firom  the 
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ttici  bridge,  from  each  end  of  it  for  more  than  100  yards  both  ways,  withm    Quen^Bench. 
the  city,  and  county  of  the  said  city,  is  out  of  repsur.     This  is  the  highway 
mentioned  in  the  indictment. 

There  was  no  evidence  that  any  part  of  the  said  highway  had  ever  been 
repaired  by  the  defendants,  or  their  predecessors,  or  by  the  parish  in  which 
it  was  situated.  But  the  whole  of  the  said  highway,  including  that  part  of  it 
which  passed  over  the  said  bridge,  had,  as  far  back  as  the  memory  of  living 
witDesses  extended,  been  repaired  by  the  commissioners  for  the  south-east 
and  south-west  districts  of  the  Lincoln  turnpike  road,  which  commissioners 
were  first  appointed  by  a  public  Act  of  Parliament,  passed  in  the  29th  year 
of  George  the  second.  The  question  for  the  opinion  of  the  Court  was, 
whether  the  defendants  were  liable  to  repair  the  parts  of  the  said  highway 
60  out  of  repair ;  if  the  defendants  were  so  liable,  the  verdict  for  the  Crown 
was  to  stand ;  otherwise,  a  verdict  of  Not  Guilty  was  to  be  entered. 

Balguy,  for  the  prosecution. — The  defendants,  being  bound  to  repair  the 
&bnc  of  the  bridge,  are  liable  to  repair  300  feet  of  the  highway  on  each  side 
of  it.  This  is  the  case  with  regard  to  the  liability  of  a  county.  Rex  v.  The  Weel 
Riding  of  York  (a).  I  n  that  case  Lord  Ellenborough,  C.  J. ,  ex  pressly  stated,  that 
the  same  rule  of  law  applied  to  the  bridge  itself,  and  to  the  highway  at  each 
end  of  it.  Tliere  is  no  difference  between  a  prescriptive,  and  a  common  law 
liability.  This  is  clear  from  The  King  v.  The  Abbot  of  Combe  (6),  cited  in 
Rex  V.  T^e  West  Riding  of  York,  where  the  abtiot,  who  was  bound  to  repair 
two  arches  of  a  bridge,  was  held  liable  to  repair  the  highway  on  each  side  of 
it  That  case,  like  the  present,  was  one  of  prescriptive  liability.  Lord  El- 
lenborough,  C.  J.,  there  says,  "  From  this  case  it  is  clear  that,  in  those  days, 
the  charge  of  repairing  the  highways  at  the  ends  of  a  bridge,  was  considered 
as  belonging,  prima  facie,  to  the  party  charged  with  the  repair  of  the  bridge 
itself.''  Referring  to  the  case  of  The  Abbot  of  Combe,  Lord  Eidon  says  (c), 
"The  sense  is  this:  your  liability  to  repair  the  two  arches,  shews  that  you 
are  necessarily  liable  to  repair  the  rest,  unless  you  shew  who  is  liable  to  repair 
the  rest.  It  is  hard  doctrine,  I  confess ;  but  the  argument  is,  *  you  are  doing 
no  good  at  all  to  the  public  if  you  repair  two  arches  in  the  middle  of  the 
stream,  and  shew  no  way  for  the  public  to  get  at  fhem.'  So  here,  those  who 
are  liable  to  repair  the  bridge,  are  liable  to  give  the  public,  means  of  access  to 
it,  otherwise  they  give  nothing.  That  is  the  manner  in  which  that  case 
applies."  Here  there  is  no  evidence  of  any  other  party  being  bound  to  repair. 
The  liability  to  repair  the  bridge  has  been  recognized  in  the  present  case :  and 
the  Stat.  22  H,  8,  c.  5,  determines  the  extent  of  the  liability. 

Sir  P,  PoHoek,  contrd. — There  is  a  distinction  between  a  common  law  and 
a  prescriptive  liability  to  repair  a  bridge.  The  former  draws  after  it  the 
obligation  of  repairing  300  feet  at  each  end  of  the  bridge ;  but  no  such  obli- 
gatbn  attaches  in  the  latter  case,  because  prescription  supposes  an  agree- 
ment or  grant,  with  conditions  annexed ;  thus,  lands,  are  given  to  an  indi- 
vidual, with  a  stipulation  that  he  shall  repair  a  certain  bridge.  It  is  impos- 
sible that  Lord  Eldon  could  have  used  the  language  attributed  to  him  in 

(a)  7  Eart, 568 ;  2Dow.  1 ;  5  Taunt.         (b)  43  Assize,  pi.  37. 
2B4;  3  Smith,  437.  (c)  InhabUauU  of  fFest  Riding  of 

Yorkshire  v.  The  King,  5  Tannt.  29JC 
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Tk§  King  Y.  7%€  InkabitanU  of  the  West  Riding  of  York  (d).    The  repair 
of  a  bridge  resembles  that  of  a  church ;  one  man  may  be  liable  to  repair  one 
Tii#  iL  '*"*'  another  man  to  repair  another  part.     The  jury  haTO  expressly  found 

flCLoMour.  ^he  liability  of  the  corporation  to  repair  the  bridge,  and  the  bridge  only. 
It  has  been  decided  that  under  an  indictment  for  not  repairing  a  bridge,  a 
man  cannot  be  found  guilty  of  not  repairing  300  feet  from  the  end  of  \U 
That  shews  that  the  term  '*  bridge/'  does  not  include  any  portion  of  the 
adjoining  highway. — [Coleridge,  J. — The  fifth  and  ninth  sections  of  the  22d 
Hen*  S,  taken  together,  seem  to  embrace  prescriptive  and  common  law  liabilities; 
the  former  section  uses  the  word  "  persons."]— That  Statute  applies  to  those 
cases  only,  where  parties  were  bound  to  repair  both  the  bridge  and  the  ad- 
joining highway,  and  its  object  was  to  remove  all  ambiguity  as  to  the  extent 
of  the  repairs.  But  it  has  no  application  to  the  case  of  a  liability  to  repair 
the  bridge  alone. 

Baiguy,  in  reply. — ^The  300  feet  of  the  way  on  each  side  of  the  bridge,  form 
part  of  the  bridge  itself.  They  are  so  considered  by  Lord  Coke  (•).  The 
second  section  of  22  Hen,  8,  which  speaks  of  persons  certain,  or  bodies  politic, 
as  liable  to  repair  bridges,  applies  to  a  prescriptive  as  well  as  to  a  common  law 
liability ;  and,  coupled  with  the  ninth  section,  imposes  on  those  9vho  are 
bound  to  repair  the  bridge,  the  liability  of  repairing  the  300  feet  at  each  end 
of  it.  The  reason,  in  both  cases,  is  the  same ;  namely,  the  right  6t  the 
public  to  have  access  to  the  bridge. 

Cur.  adv.  vuU, 

Lord  Denman,  C.  J. — ^This  is  a  case  of  indictment  for  non-repair  of  certain 
portions  of  the  common  highway,  to  which  the  defendants  have  pleaded  Not 
Guilty.  A  verdict  for  the  Crown  has  passed  by  consent,  subject  to  our 
opinion  upon  a  special  case,  which  raises  this  question :  whether  a  prescrip- 
tive liability  to  the  repair  of  a  public  bridge,  in  the  absence  of  any  evidence 
to  the  contrary,  and  by  itself,  includes  a  liability  to  repair  the  highways  at 
the  ends  of  it,  within  the  distance  of  300  feet.  The  prescriptive  liability  to 
repair  the  bridge  is  not  contested,  on  the  one  hand ;  and  it  is  found,  on  the 
other,  that  there  is  no  evidence  of  any  actual  repair  done  to  the  highways  at 
the  ends  of  it,  by  the  defendants  or  their  predecessors,  within  living  memory. 
The  only  repairs  proved,  have  been  done  by  a  body  of  turnpike  commissioners^ 
created  by  Act  of  Parliament,  29  Geo.  2. 

Since  the  case  of  The  King  v.  West  Riding  of  Yorkshire  (/),  it  has  been 
considered  settled  that,  where  the  liability  to  repair  a  bridge  attaches  by  the 
general  law,  as  declared  by  the  Statute  of  Bridges,  the  liability  to  repair  the 
approaches  to  the  bridge,  for  the  space  of  300  feet,  follows  the  same  rule 
It  is  contended,  however,  that  a  prescriptive  liability  is  independent  of  the 
common  law,  and  must,  in  each  case,  be  measured  by  its  own  exact  limits^ 
which,  in  the  present  instance,  are  confmed  to  the  bridge  itself.  We  think 
that  the  proposition  of  law  is  here  correctly  laid  down,  but  that  the  facta 
found  in  the  present  case  do  not  warrant  the  conclusion  drawn  from  it. 
Nothing  appears  here  by  which  the  liability  to  repair  the  approaclies,  as  parcel 

(rf)  5  Taunt.  299  (/)  7  East,  588 ;  5  Taunt  284. 
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of  the  prescriptive  liability  to  repair  the  bridge  itself,  ia  excluded ;  there  is    <^if«ii>«  BauK 

no  evidence  of  any  conflicting  liability.     The  non*repair  by  the  parish,  or  the 

inhabitants  of  the  county,  and  the  non-repair,  de  fa^U^  by  the  defendants, 

wheu  explained  by  the  repairs  having  been  done  for  a  great  number  of  years 

bj  a  body  created  by  a  modem  Act  of  Parliament,  are  both  consistent  with 

a  prescriptive  charge,  dejure^  having  been,  all  the  true,  existing  and  binding 

on  the  defendants.    The  jury,  therefore,  if  this  issue  had  gone  to  them  for  a 

decision,  would  have  been  properly  directed  to  draw  all  such  inferences,  in 

fact,  from  the  admitted  liability  to  repair  the  bridge;  as  that  liability,  unex 

plained  and  unrestricted,  contains,  by  intendment  of  law,  within  itself. 

The  question  then  returns,  what,  by  intendment  of  law,  is  the  extent  of  a 
prescriptife  liability  to  repair  a  bridge ;  does  it  include  the  approaches,  or  not  ? 
The  dictum  of  Knivel^  J.,  in  the  Abbot  of  Combat  CoMty  answers  this 
question,  if  it  be  law.    There,  to  an  indictment  for  the  non-repair  of  a  bridge, 
the  abbot  had  pleaded  that  he  was  only  bound  to  repair  two  arches  of  it,  and 
Ae  jury  had  found,  that  he  was  bound  only  to  the  repair  of  two  arches,  and 
the  bridge  over  the  stream  of  the  water,  ei  non  fines  ejusdem  pontit.     This 
was  p/eaded  by  him  to  a  second  indictment^  and  the  record  read ;  yet  KnivUt 
J-,  said,  "  We  intend  that  you  are  bound  to  repair  the  bridge,  and  the  high- 
iFar  applying  to  the  one  end  and  to  the  other,  although  the  soil  be  in  another, 
because  the  easement  shall  be  preserved  for  the  people.'*     This  is  a  strong 
case,  because  the  jury  had  negatived  the  liability  to  repair  any  more  than  the 
bridge ;  but  they  had  not  then  ascertained  any  other  person  or  body  to  be 
'iable:  tt  was  a  case,  therefore,  like  the  present,  of  a  prescriptive  charge  to 
repair  a  bridge,  unexplained,  and  unrestricted,  in  fact,  and  the  judges  con- 
sidered, that  the  charge  to  repair  the  approaches  was  legally  parcel  of  such  a 
prescription.     This  case  was  mainly  relied  on  in  the  judgment  of  this  Court 
io  the  case  first  mentioned  (^),  as  shewing  that,  so  early  as  the  reign  of 
Edward  3,  the  judges  understood  the  approaches  of  the  bridge  to  be,  as  it 
^ere,  excresc^ences  of  the  bridge  itself,  and  that  the  charge  of  repairing  them 
vas  oonsidered  as  **  belonging,  prima  facie,  to  the  party  charged  with  the 
repakr  of  the  bridge.'*    In  the  House  of  Lords,  also,  in  the  argument  on  the 
same  case  in  error,  this  dictum  was  again  relied  upon,  and  Lord  Eldont  though 
he  called  it  "  hard  doctrine,"  yet,  expressed  no  dissatisfaction  with  it  as  a 
lavjr^,  and   assigned   a   satisfactory  legal  reason   for  it.      It  would   be 
difficult  for  us,  therefore,  to  say  that  this  case,  so  recognised,  is  not  law ;  and^ 
being  a  case  of  prescription,  it  is  certainly  more  decidedly  applicable  to  the 
present  case,  than  it  was  to  that  of  The  King  v.  The  West  Riding  of  York* 
fhirty  which  was  a  case  of  common  law  liability.    But,  independently  of 
authority,  we  think  it  maintainable  on  principle,  the  same  principle  which 
^  united  the  approaches  of  the  bridge  itself,  in  the  case  of  a  common  law 
Ability,  namely,  that  of  rendering  complete  the  benefit  to  the  public  from  the 
r^r  of  the  bridge  itself.    It  is,  besides,  repugnant  to  the  genius  of  law  to 
multiply  disticN^ions  unnecessarily,  and  much  more  convenient  and  reasonable 
to  bold,  that  the  same  general  rule  should  prevail,  whoever  may  be  charged 
vitb  the  repair  of  the  bridge  itself. 
We  do  not,  therefore,  break  in  upon  the  well  established  rules  of  law,  aa 
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to  tne  extent  of  prescriptive  liabilities,  but  lay  down  this  only,  that,  in  the 
absence  of  any  evidence  to  the  contrary,  the  prescription  to  repair  the  bridge 
must  be  intended  to  include  within  it,  the  repair  of  the  approaches  to  it.  The 
verdict  for  the  Crown,  therefore,  will  stand. 

Verdict  for  the  Crown. 


AprU  23, 


In  tiMpMs,  for 
driring  the 
pUiDtiff't 
■heep  into  a 
highway,  and 
leaving  them 
there,  it  ap- 
peared, that 
the  eheep  had 
Mcaped  trom 
the  plaintiff'! 
close  into  the 
defendant's 
doie,  by  a  de- 
fect in  tbe 
defendant's 
fences : — Held, 
chat  the  action 
was  maintain- 
able.   Semble, 
that  the  de- 
fendant would 
have  been  jus- 
tified in  driving 
the  sheep  back 
to  the  plain- 
tiff's close. 


Carrijthers  v.  Hollis  and  another. 

n^RESPASS.  The  second  count  of  the  declaration  stated,  that  the  de- 
fendants chased  and  drove  about  certain  sheep,  and  ewes,  and  lambs  of 
the  plaintiff*,  then  being  upon  a  certain  close,  in  the  county  of  Mcnnumth,  from 
and  off  the  said  close,  into  a  certain  highway,  in  the  county  aforesaid,  when 
and  where  the  defendants  left  the  said  sheep,  ewes,  and  lambs,  whereby  the 
same  became  and  were  greatly  damaged,  and  lessened  in  value ;  and  divers, 
to  wit,  two  of  the  said  ewes,  died,  and  the  residue  of  the  said  last-<mentioned 
sheep,  ewes,  and  lambs  became  and  were  sick,  ill,  and  very  much  the  worse; 
and  other  wrongs  to  the  plaintiff  then  did,  against  the  peace,  &c 

Plea,  as  to  the  chasing  and  driving  about  of  the  said  sheep,  ewes,  and 
Iambs,  in  the  second  count  mentioned,  from  off  the  said  close  into  the  said 
highway,  and  there  leaving  the  same,  as  in  that  count  ai«o  mentioned,  the 
defendants  say,  that  before  and  at  the  said  times  when,  &c.,  in  that  count 
mentioned,  the  defendant,  W.  Holluy  was  lawfully  possessed  of  the  said  close, 
and  because  the  last-  mentioned  sheep,  ewes,  and  lambs,  before  and  at  the  said 
several  times,  when,  &c.,  were  wrongfully  in  the  said  close  of  the  defendant, 
W.  Holli8y  eating  and  depasturing  his  herbage  there  then  growing,  and  doinj; 
damage  there  to  the  defendant,  W,  Hollis ,  he,  the  defendant,  W.  HoUis^  in 
his  own  right,  and  the  defendant,  John,  Church,  as  tbe  servant  of  the  said  H . 
Hollis,  and  by  his  command,  at  the  said  times  when,  &c.,  chased  and  drove 
the  said  last-mentioned  sheep,  ewes,  and  lambs,  from  and  out  of  the  said 
close,  in  which  they  were  then  doing  such  damage  as  in  this  plea  mentioned, 
into  a  certain  highway  adjoining  the  said  close,  and  there  left  the  same  fur 
the  plaintiff,  doing  no  unnecessary  damage  to  the  plaintiff  on  that  occasion, 
and  as  the  defendants  lawfully  might,  for  the  cause  aforesaid.  Cooclusioa, 
with  a  verification. 

Replication,  that  he,  the  said  plaintiff,  heretofore  at  the  said  times,  when, 
ftc,  mentioned,  was,  and  still  is,  lawfully  possessed  of  and  in  a  certain  cluse, 
with  the  appurtenances,  situate,  lying,  and  being  in  the  parish  aforesaid,  in 
the  county  aforesaid,  and  contiguous  and  next  adjoining  to  the  said  clo«se  of 
the  said  defendant,  W.  Hollis,  in  the  second  plea  mentioned ;  and  that  he, 
the  said  defendant,  W,  Hollis,  and  all  other  the  tenants  and  ocoupi-^rs  of  the 
said  close  in  which,  &c.,  in  the  said  second  plea  mentioned,  for  the  tin:e  being 
from  the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  re- 
paired, maintained,  and  amended,  and  have  been  used  and  accustonied  to 
repair,  maintain,  and  amend,  and  of  right  ought  to  have  maintained  repaired, 
and  amended,  and  the  said  defendant,  W,  Hollis,  still  of  right  ought  to  repair, 
maintain,  and  amend,  the  hedges  and  fences  between  the  said  close  of  the  said 
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defeo^t,  W,  HMm,  and  the  said  close  of  the  said  plaintiff,  as  oflen  as  need,   Qim««'«  Smch. 
or  occasion  hath  been  or  required,  that  cattle  being,  feeding,  or  depasturing    carbothrrs 
in  those  doses  lespectively,  might  not  err  and  escape  out  of  the  one  into  the  ^* 

other  of  them,  through  the  defects  and  defaults  of  the  said  hedges  and  fences, 
and  do  damage  there ;  and  because  the  said  hedges  and  fences  between  the 
said  dose  of  the  said  defendant,  W,  HoUis,  in  which,  &c.,  and  the  said  close  of 
the  aid  plaintiff,  before  and  at  the  same  time  when,  &c.,  were  ruinous,  broken 
dovn,  prostrate,  and  in  great  decay,  for  want  of  needful  and  necessary  main- 
(ainiog,  repairing,  and  amending  thereof,  the  said  sheep,  ewes,  and  lambs,  in 
the  said  second  count  of  the  said  declaration  mentioned,  being  feeding  and 
deptsturing  in  the  said  close  of  the  said  plaintiff,  on  the  grass  there  then 
growing,  a  little  before  the  said  time,  &c.,  erred  and  escaped  from  and  out  of 
the  said  close  of  the  said  plaintiff,  into  the  said  close  of  the  said  defendant, 
W.  HM$y  in  which,  &c.,  through  the  defect  and  defaults  of  the  said  hedges 
and  fences  between  those  closes  ;  and  on  that  occasion  were  in  the  said  close 
of  the  said  defendant,  W,  HoUU^  in  which,  &c.,  until  the  said  defendants,  at 
the  said  time,  when,  &c.,  of  their  wrong,  chased  and  drove  about  the  said 
sheep,  ewes,  and  lambs  in  the  said  second  count  of  the  said  declaration  men- 
tioned, from  and  off  the  said  closes  in  the  said  second  count  of  the  said 
declaiition  mentioned,  into  the  said  highway  in  the  said  declaration  also 
neotiooed,  when,  &c.,  where  the  defendants  left  the  said  last-mentioned 
theep,  ewes,  and  iambs,  in  manner  and  form  as  the  said  plaintiff  hath  before 
OHiiplaioed  against  the  defendants.    Conclusion,  with  a  verification, 

Refoindgr,  that  the  Mud  sheep,  ewes,  and  lambs,  did  not  err  or  escape  from 
or  out  of  the  said  close  of  the  plaintiff  into  the  said  close  of  the  defendant, 
W.  HoUif,  in  which,  &c.,  nor,  at  the  said  times  when,  &c.,  were  the  same  sheep, 
eves,  or  lambs,  or  any  of  them,  in  the  said  close  of  the  defendant,  W.  HoUiM^ 
^ntmgh  delects  or  defaults  of  the  said  hedges  or  fences  between  those  closes. 
Coodasion  to  the  country,  and  issue  thereon. 

At  the  trial,  before  Gftmey,  B.,  at  the  last  Assizes  for  Monmouth,  the 
pkmtiff  obtained  a  verdict. 

R-  V.  Richards  moved  for  a  repleader,  or  to  arrest  the  judgment  on  the  se- 
cond issue.  It  is  clear,  that  when  cattle  escape  into  the  land  of  another,  through 
a  defect  in  the  fences,  the  tenant  of  the  close  may  bring  trespass  or  distrain, 
sfter  giving  notice  to  the  owner  of  the  cattle,  although  it  might  have  been  his 
dntj  to  keep  the  fences  in  repair,  2  Wms.  Saund.  285.  The  defendant 
^  a  right  to  driTO  the  cattle  out  of  his  close,  into  the  close  from  whence  they 
casK.  There  is  no  authority  to  be  found  for  that  proposition,  but  it  will 
•carcely  need  one:  By  the  pleadings,  it  does  not  appear  that  the  defendant 
U  more  than  this.  It  is  only  stated,  that  he  drove  the  sheep  into  a  high- 
*2J,  but  it  is  not  stated  whose  close  that  was.  The  highway  may  be  the 
i^cvest  and  only  practicable  way  of  driving  the  sheep  back  to  the  close  out 
^  which  they  came. — [Coleridge,  J. — ^The  declaration  states,  that  the  de- 
^^odant  drove  the  sheep  into  the  highway,  and  left  them  there.] 

Lord  Ds!fif  Alt,  C.  J.,  after  stating  the  pleadings. — The  jury  have  found 
that  the  sheep  did  escape  into  the  defendant's  close,  through  a  defect  in  his 
f«»Kes.  Thm  it  is  said,  that  the  defendant  had  a  right  to  drive  the  .sheep 
Wk  to  the  place  from  whence  they  came ;  but  it  is  clear,  that  the  sheep 
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Queen  tS^mdu  escaped  through  the  defendant's  neglect  of  his  duty,  and  the  very  least  he 
could  do,  was  to  drive  them  back  to  the  close  out  of  which  they  came.  Sven 
if  the  highway  was  the  nearest  way^  that  does  not  justify  the  defendant  in 
leaving  them  there. 


Carbuthirs 

HOLLIS. 


LiTTLEDALB,  J.,  concurred. 

Patteson,  J. — This  may  be  a  good  plea,  as  it  stands,  but  the  replication  is 
a  good  answer,  which  shews  that  the  sheep  escaped  by  a  defect  in  the  de- 
fendant's fences.  If  the  defendant  had  driven  the  sheep  home,  the  general 
question  would  have  been  raised. 


Coleridge,  J.,  concurred. 


Rule  refused. 


April  21. 


Gore  t?.  Wright. 


T^EBT.  The  declaration  stated,  that  the  plaintiff  demised  a  messuage  for  a 
term  of  forty-five  years  and  three  quarters,  to  the  defendant,  to  be  com- 
puted from  the  29th  o(  September,  1812,  at  the  yearly  rent  of  28/.,  payable 
quarterly,  the  25th  of  March,  the  24th  of  June,  the  29th  of  September,  and 
the  25th  of  December.  That  defendant  entered,  and  was  possessed  of  the 
messuage  until  the  S^th  of  March,  1837,  when  63/.,  being  the  rent  for  two 
years  and  one  quarter,  ending  the  day  and  year  last  aforesaid,  became  due. 
Breach,  the  non-payment  of  the  said  63/. 

Pleas:  first,  nunquam  indebitatus:  second,  that  the  plaintiff  seeks  fo 
recover  the  said  sum  of  63/.  for  the  rent  of  the  said  messuage  for  the  space 
of  two  years  and  one  quarter  of  a  year,  ending  upon  the  said  25th  of  Mardky 
1837 ;  that  the  defendant  held  the  said  messuage  at  the  said  rent  of  28/., 
payable  quarterly,  as  in  the  declaration  mentioned ;  and  that,  before  the  said 
sum  of  63/.  or  any  part  thereof,  accrued  or  became  due,  and  more  than  two 
years  and  a  quarter  before  the  said  25th  of  March,  1837,  being  the  day  afore- 
said, when  the  said  sum  of  63/.  is  supposed  to  have  been  due,  and  before  the 
25th  day  of  December,  1 834,  that  is  to  say,  on  the  17th  day  of  April,  1 834,  it 
was  agreed,  by  and  between  the  plaintiff  and  the  defendant,  that  the  defendant 
should  quit  and  deliver  up  to  the  plaintiff,  and  that  the  plaintiff  should  take 
the  possession  of  the  said  messuage  before  the  said  25 th  day  of  December, 
1834,  and  that,  in  consideration  thereof,  the  defendant  should  be  discharged 
from  all  liability  to  pay  any  further  rent,  which  would  otherwise  become  due, 
for  the  occupation  of  the  said  messuage  after  the  25th  day  of  December,  1834. 
That,  in  pursuance  of  the  said  agreement,  the  defendant  afterwards,  to  wit, 
on  the  said  17th  day  ^f  April,  1834,  being  before  the  commencement  of  this 
suit,  and  before  the  said  sum  of  63/.,  or  any  part  thereof,  accrued  or  became 
due,  and  more  than  two  years  and  a  quarter  before  the  said  25th  day  of 
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Mankf  1837,  and  before  the  said  25th  day  of  December,  1834,  did  quit  and  QueetCsBewiu 
deliver  up  possession  of  the  said  messuage  to  the  plaintiff*,  and  the  plaintiff 
then  accepted  such  possession  thereof,  in  pursuanre  and  on  the  terms  of  the 
said  agreement,  and  in  discharge  of  the  liability  of  the  dt^fendant  to  pay 
farther  rent  or  compensation  for  the  said  messuage ;  and  the  plaintiff,  on  the 
said  17th  day  of  April,  1834,  accordingly  entered  into  and  upon  the  sairl 
messuage,  and  thenceforth  hitherto  hath  remained  in  possession  therrof,  an  1 
the  defendant  hath  not,  at  any  time  since  he  so  quitted  and  gave  up  posses- 
sion of  the  said  messuage,  held  or  enjoyed  the  same  and  the  said  tenancy^ 
aod  the  defendant's  said  interest,  was  thereby  then  surrendered  and  extin- 
guished.     VerificiUim, 

Repheaiion,  to  the  first  plea,  a  eimilUer ;  to  the  second  plea,  that  the 
defendant  did  not,  in  pursuance  of  the  said  agreement,  quit  and  deliver  up 
possession  of  the  said  messuage  to  the  plaintiff,  nor  did  the  plaintiff  accept 
such  possession  thereof  in  pursuance  and  on  the  terms  of  the  said  agreement, 
aod  in  discharge  of  the  liability  of  the  defendant,  to  pay  any  more  or  further 
rent  or  compensation  for  the  said  messuage,  nor  did  the 'plaintiff  then  enter 
into  and  upon  the  said  messuage  and  premises,  with  the  appurtenances,  in 
maoner  and  form  as  in  the  said  last  plea  is  alleged. 

At  the  trial,  before  WiUiame,  J.,  at  the  MiddUeex  Sittings,  during  the 
present  Term,  the  jury  (bund  a  verdict  for  the  plaintiff  for  63/.  on  the  first 
issue,  and  a  verdict  for  the  defendant  on  the  second  issue. 

fiait  moved  for  a  rule  nt#t,  to  enter  a  verdict  for  the  plaintiff  on  the  second 
issue.  Aim  obelanie  veredicto.  By  the  Statute  of  Frauds,  29  Car.  2,  c.  3, 
sec.  3,  no  leases,  estates,  or  term  of  years,  or  any  uncertain  interest  of  or  in 
any  mesauagea,  lands,  t^iements,  or  hereditaments,  shall  be  surrendered) 
unless  by  deed  or  note,  in  writing,  or  by  act  and  operation  of  law.  The 
second  plea  does  not  shew  that  the  term  mentioned  in  the  declaration  was 
surrendered  in  either  of  these  modes.  It  is  not  surrendered  by  operation  ot 
bw,  although  the  plea  alleges,  that  the  defendant's  interest  was  surrendered 
and  extinguished.  And  if  the  surrender  was  by  writing,  then  it  was  necessary 
to  aver  that  fact  in  the  plea.  In  1  W.  Saund.  276,  e,  it  is  said,  that  there  is  a 
distinction  between  a  declaration  and  a  plea:  in  the  former,  the  plaintiff 
need  not  shew  the  thing  to  be  in  writing,  but  in  the  latter,  it  must  be  so 
pleaded ;  '*  as  when  the  defendant  pleads  that  another  person,  for  a  good  con- 
sideration, promised  to  be  answerable  to  the  plaintiff  for  the  debt,  it  was 
held,  that  it  must  be  shewn  to  be  in  writing,  so  that  it  may  appear  to  be  a 
contract  which  tlie  plaintiff  can  enforce,  Sir  T.  Raym.  450,  Case  v.  Barber'^ 
The  declaration  discloses  a  term  for  forty-five  years,  which  is  not  shewn  to  be 
surrendered,  and  the  plea  is,  therefore,  bad. — [PaUeeon,  J. — In  T%omas  v. 
Cook  (a\  it  was  held,  that  where  the  landlord  accepted  a  new  tenant,  and 
afterwards  distrained  upon  him  for  rent,  it  amounted  to  a  surrender  of  the 
former  tenancy  from  year  to  year  by  operation  of  law ;  and  Whitehead  v, 
Clifford  (Jb),  is  a  similar  case.] 

Cvr.  adv.  vuU, 

On  this  day.  Lord  Denman,  C.  J.,  delivered  judgment.— We  do  not  con-       April  27. 

<a)  2  B.  &  Aid.  119.  (b)  5  Taunt.  5ia 
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Queen'tBenA,  Bider  that  the  plea  in  this  case  sets  up  a  surrender  of  the  tenancy,  but  that 
it  affords  a  valid  excuse  for  the  non-payment  of  rent,  by  shewmg  the  agree- 
ment to  forego  payment  of  it,  in  consideration  of  the  delivery  up  of  the 
premises,  and  that  the  premises  were  delivered  up  accordingly.  The  rule^ 
therefore,  must  be  refused. 

Rule  refused. 


April  Ti.  Merrick  v.  Wakley. 

Bntrim  mtde  f^ASE  for  a  libel,  imputing  to  the  plaintiff  neglect  of  his  duty,  as  medical 
in  %  book,  pur-  ^^  ^(5^^^  ^  a  union,  formed  under  4  &  6  fF.  4,  c.  76  (The  Poor  Law  Act), 
of  the  Poor  Pka,  a  justincation. 

SUneS^brihi  ^^  ^^®  *"*''  ^^^^^  Alderson,  B^  at  the  Herrford  Lent  Assizes,  the  de- 
medicfti  officer  fendant  called  a  pauper,  belonging  to  the  union,  who  stated,  that  the  plaintiff 
not  ^"idracemi  ^^^  neglected  to  attend  him  during  a  severe  illness.  In  answer  to  this,  the 
behalf  of  luch  plaintiff  proved  a  rule,  duly  made  under  the  seal  of  the  Poor  Law  Commis- 
the  facts  which  sioners,  providing  that  entries  should  be  made  in  a  book  by  the  medical 
they  Mate.  officer  of  each  union,  of  the  names  of  the  sick  paupers,  and  of  each  attendance 

upon  them  by  the  medical  officer. 

He  then  tendered  such  book  in  evidence,  for  the  purpose  of  contradicting 
the  pauper. 

The  evidence  being  objected  to,  was  rejected  by  the  learned  judge. 

Verdict  for  the  plaintiff;  damages,  one  farthing. 

LudioWf  Serjt.,  in  this  Term,  moved  for  a  new  trial,  on  the  ground  of  the 
improper  rejection  of  evidence,  and  also  of  the  smallness  of  the  damages. 
By  section  15  of  the  Poor  Law  Act,  the  commissioners  are  authorised  to  make 
rules  for  the  administration  of  the  laws  relating  to  the  relief  of  the  poor; 
and  section  42  provides,  that  such  rules  shall  have  the  same  force  as  if  they 
formed  part  of  the  Act  itself.  This  book,  therefore,  was  a  public  document ; 
the  entries  were  made  in  it  for  a  public  purpose.  It  was  admissible  on  the 
same  grounds  as  the  log  book  of  a  man  of  war  is  admissible,  to  prove  the 
time  of  sailing ;  or  the  book  kept  in  the  master's  office,  to  prove  that  a  par- 
ticular person  is  an  attorney.  It  was  objected  that  the  entries  were  inad- 
missible, as  being  made  by  a  party  to  the  action  ;  but,  as  they  were  made 
before  lit  mota,  they  stand  upon  precisely  the  same  footing  as  if  they  had 
been  made  by  a  wholly  disinterested  person. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  this  day  delivered  the  judgment  of  the  Court  (a). — ^This 
was  an  application  for  a  new  trial,  on  the  two  grounds  of  the  smallness  of 
the  damages,  and  of  the  improper  rejection  of  evidence.  As  to  the  former, 
we  have  recalled  the  circumstances  of  the  case  to  the  recollection  of  my 
brother  Alderton,  and  we  find  that  he  was  quite  satisfied  with  the  verdict  in 
that  respect.    As  to  the  other  point,  it  was  argued,  that  this  book  was  a 

(a)  Lord  Denman^  C.  J.,  Littkdale^  Pattetan,  Coleridge^  Js. 
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public  docuinenty  and  was,  therefore,  admissible  in  evidence,  on  the  same    QitmCtBmA 
looting  as  the  register  of  the  navy-office,  or  the  book  kept  in  the  roaster's      M^iJcK 
office,  containing  a  list  of  attorneys,  or  the  log  book  of  a  man  of  war  are  ad-  v. 

missible,  to  prove  the  &cts  which  they  respectively  state.  But  in  all  such 
cases,  the  entries  are  made  by  one  who  is  not  only  a  public  officer,  but  who 
also  stands  wholly  indifferent  as  to  the  facts  respecting  which  entries  are 
made.  And  even  where  such  entries  have  been  didy  made  by  a  public  officer, 
it  does  not  appear  that  they  possess  any  such  credit  as  would  enable  him  to 
use  them  as  evidence  for  himself.  Were  we  to  hold,  that  the  evidence  ten- 
dered in  the  present  case  was  admissible,  it  must  follow,  that  any  public 
officer  could  make  evidence  for  himself  as  to  the  very  matters  respecting 
which  his  accounts  might  be  called  in  question. 

Rule  refused. 


Thorn  v.  Leslie.  nt^^ 


o 


|N  a  former  day  in  this  Term  {April  26),  the  defendant  came  up  in  the  When  a  trial  is 
custody  of  the  marshal  of  the  Marshaisea,  io  be  discharged  by  super-  iendwin^* 
Medea*,  charge  of  ba?l, 

is  made  in 
vacation,  tha 

Wordeworih  opposed  his  discharge,  and  it  appeared,  by  affidavit,  that  the  f*^?^^!^ 
cause,  in  which  the  plaintiff  had  obtained  a  verdict,  was  tried  in  the  third  the  preceding 
Sittings  in  Miehaelmae  Term,  1836;  that  the  defendant's  bail  neglected  to  JefeSdlSti?*' 
render  him,  although  frequent  applications  had  been  made  to  them  ;  and  that  ^ii^penedwMe^  if 
no  proceedings  had  been  taken  against  the  bail,  in  consequence  of  their  exeoitionwith- 
poverty.     It  was  also  stated,  that  the  defendant  had  not  given  the  plaintiff  'V^**  TS™*' 

.  «    .  1  F«i       <■   «      «  ,...111    whereof  the 

any  notice  of  the  render.    The  defendant  asserted  that  he  had  rendered  Term  before 
himself,  and  had  given  the  plaintiff*s  attorney  a  notice,  whereupon  the  Court  {J^to^^^^' 
ordered  the  defendant  to  [vepare  an  affidavit  of  the  fact,  and  the  case  was  koned  as  one. 
postponed. 

Humfrey  appeared  for  the  defendant  on  a  subsequent  day,  and  shewed, 
by  affidavit,  that  the  defendant  rendered  himself  in  discharge  of  his  bail,  on  the 
5th  of  December,  1837,  and  that  he  had  given  notice  thereof  in  writing  to  the 
plaintiff's  attorney.  He  contended,  that  when  a  prisoner  rendered  in  vacation, 
in  a  case  where  the  trial  was  in  Term,  the  render  had  relation  back  to  the 
Term,  NeiU  v.  Lovelaee  (a).  By  the  rule  2  W,  4,  Na  85,  it  is  directed, 
that  the  pluntiff  shall  cause  a  defendant  to  be  charged  in  execution  within 
two  Terms,  inclusive,  after  judgment,  of  which  the  Term  in  or  after  which 
the  trial  was  had,  shall  be  reckoned  one.  Therefore,  according  to  that  rule, 
the  prisoner  ought  to  have  been  charged  in  execution  in  Hilary  Term, 
1838  (b). 


i? 


3  B.  Moore,  8.  after  trial,    or  final  Judgment.       See 

This   nile    does    not  applf  to      Arclibold*8  Practice  of  Attorneyd,  522 ; 
where  the  defendant  surrendert      Baxter  v.  Bailey,  1  Horn.  &  Hurl.  99. 
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Wordiworth,  eontrd. — ^The  rule  of  TVimity  Term,  1  Anne,  requires,  thai 
the  affidavit  that  notice  of  render  was  given  to  the  plain tiflT,  should  be  made 
at  the  same  time  that  the  notice  was  given.  It  directs,  that  <'  the  attorney 
for  the  defendant  shall,  without  delay,  give  notice  of  such  rendering  to  the 
plaintifTs  attorney,  and  shall  make  affidavit  thereof  before  the  bail  in  tha! 
action  shall  be  filed  or  discharged,  and,  in  default  thereof,  such  renderiDg  shall 
be  void*'  Here  the  affidavit  was  not  made  simultaneously,  and  therefore, 
the  render  is  void. — [jPatteeon,  J. — The  words  of  the  rule  do  not  require  the 
affidavit  to  be  made  immediately  after  the  render.] — ^Then  the  defendant  was 
charged  in  execution  within  two  Terms  after  the  trial.  By  the  rule  of  UU. 
26  Geo.  3,  the  plaintiff,  ''  in  case  of  a  surrender  in  discharge  of  bail  after 
trial  had,  on  final  judgment  obtained,  shall  cause  the  defendant  to  be  ehaiged 
in  execution  within  two  Terms  next  after  such  surrender  and  due  notice 
thereof;  of  which  two  Terms,  the  Term  wherein  such  surrender  shall  be 
made,  shall  be  taken  to  be  one  {pY*  In  Smith  v.  Jeffreys  {d),  it  w^is  decided 
that,  where  the  render  was  in  vacation,  the  plaintiff  had  the  two  following  Terms 
to  charge  the  detendant  in  execution,  and  that  the  render  did  not  relate  back 
to  the  preceding  Term. — [PaiUion,  J. — ^There  the  trial  was  in  vacation.] — 
The  rule  of  HiL  7!,  4  W.  4,  No.  3,  requires,  that  all  judgmenU  shall  be 
entered  of  the  day  and  year,  whether  in  Term  or  vacation,  when  sig^ned*  and 
shall  not  have  relation  to  any  other  day.  By  analogy  with  this  rule^  the 
doctrine  of  relation  ought  no  longer  to  apply  to  the  case  of  a  render. 

LiTTLBDALE,  J. — ^It  appears  to  me,  that  the  defendant  is  entitled  to  his 
discharge.  The  notice  of  render  appears  to  be  sufficient,  and  the  question 
is,  whether  the  defendant  has  been  charged  in  execution  within  two  Terms, 
according  to  the  rule  of  the  26  Qeo.  3.  Here  the  trial  was  in  Miehaelmae 
Term,  and  the  render  having  been  made  in  vacation,  the  question  arises, 
whether  that  has  relation  to  the  preceding  Term,  and  I  think  it  has.  The 
rule  as  to  entering  judgments  cannot,  by  analogy,  affect  this  case.  It  refers 
to  quite  a  different  matter. 

Pattesom,  J. — Taking  all  the  facts  of  this  case  together,  there  was  a 
sufficient  notice  of  render.  Then  the  rule  of  the  26  Geo,  3,  is  quite  decisive, 
unless  it  is  altered  by  some  subsequent  rule.  The  rule  as  to  signing  judg- 
ments bears  no  analogy  to  this  case.  I  agree  that,  where  a  trial  is  in  vacation, 
as  in  Smith  v.  JeffreySy  and  the  defendant  is  not  in  custody,  a  render  has 
not  relation  back  to  the  preceding  Term.  I  am  not  prepared  to  assent  to  the 
decision  in  Borer  v.  Baker  («).  But  here  the  trial  was  in  Term,  and  the 
render  had  relation  back  to  the  Term. 

CoLBF.lDGB,  J.,  concurred. 

Stipersedeai  granted  (/). 

(r)  1  Tidd,  360,  9th  cd.  (  / )  See  Baxter  v  Bailey,  1  Horn. 

(//)  6  T  R.  776.  &  Hurl.  99  ;  3  M.  &  W.  415. 

(t)  2  Dow.  608. 
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LaNT  v.   P£ACE.  Qtue»*sSmK 

MayS. 

r^OVENANT  on  an  indenture  of  mortgage  bearing  date  6th  April,  1837.  Whera400l. 

At  the  trial  before  Park,  J.,  at  the  last  fVarwiek  Assizes,  the  mortgage  ^"0??^"^ 

<ked  wag  produced  by  the  plaintiff.     It  recited,  that  by  an  indenture  dated  and  the^^' 

Tth  NavemSer,  1834,  the  defendant  and  one  NichoUtls,  conveyed  certain  pre-  "w^i^fd^fu^" 

mises  to  one  Weaman  Lant,  as  a  security  for  400/.,  and  that  by  indentures  \^^  >u°>  of 

bearing  date  the  1st  and   2d  December,  1836,  the  said  Weaman  Lant  had  a  mortgage  ^^ 

transferred  the  mortgage  security  to  the  plaintiff.     It  was  then  recited  that  g^^^it^"'*^*' 

the  pluntiff  had  agreed  to  advance  a  further  sum  of  \000L  to  the  defendant,  given  to  secure 

to  secure  which,  and  for  better  securing  the  400/.  already  due,  the  defend-  Iheprinilpd 

ant  mortgaged  to  the  plaintiff,  certain  premises,  in  addition  to  the  premises  "um  of  l4mL : 

conveyed  by  the  deed  of  the  Tth  November,  1834.     The  following  stamps  ^^Jj**"* 

were  affixed  to  the  mortgage  deed  of  1837.  "^P  «» the 

First  skin. — ^An  ad  valorem  stamp  of  6/.  on  1000/.,  and  also  a  deed  stamp  35«.  deed- 

of  II.  15tf.  itampwas 

neceaaarr. 
Three  other  skins  had  each  a  1/.  stamp. 

The  deeds  of  1834  and  1836  were  produced,  properly  stamped,  but  it  was 

discovered  at  the  trial  that  the  deed  of  1837  contained  thirty  words  over  the 

number,  which  the  stamps  of  5/.  and  \L  each,  would  bear;  it  was  thereupon 

contended  by  the  plaintiff's  counsel,  that  the  1/.  15«.  stamp  on  the  first  skin 

was  not  required  as  a  deed  stamp,  and  that  it  might  therefore  be  applied  in 

aid  of  the  other  stamps.    The  learned  judge  reserved  the  point,  and  received 

the  deed  id  evid^ice.    A  verdict  was  found  for  the  plaintiff. 

Wkitekursi  obtained  a  rule  ni»i  to  enter  a  nonsuit  upon  the  objection 
made  as  to  the  sufficiency  of  the  stamp. 

Humjrey  shewed  cause. — The  stamp  of  1/.  15«.  was  not  necessary,  and 
therefore  it  may  be  applied  to  cover  the  extra  number  of  words  (a).  The 
ad  valorem  duty  had  been  paid  upon  the  400/.  already  advanced,  and  the 
1000^  was  the  only  sum  upon  which  an  ad  valorem  duty  was  payable. 
Although  a  further  security  was  given  for  the  re-payment  of  the  400/.,  that 
does  not  make  any  new  stamp  necessary.  That  appears  by  the  55  Geo.  3, 
e.  184,  Bch.  part  I.  tit.  Mortgage,  where  one  of  the  exemptions  from  the  ad 
valorem  duty  is,  of  *'  any  deed  made  as  an  additional  or  further  security  for 
any  sum  of  money  already  secured"  (6).     In  Doe,  d.  Brame  v.  Maple  (c), 

(a)  See  55  Geo.  3,  c.  184,  sec.  lOl  rity  shall  be  made  by  the  same  person 

{b)  ^  Exemptions  from  the  said  ad  or  persons  who  made  the  original  secu- 

rtdorem  duty  on  mortgages,  &c.,  but  not  rity  ;  but  if  any  further  sum  of  money 

from  any  other  duty  to  which  the  same  shall  be  added  to  the  principal  money 

may  be  liable:  —  Any  deed  or  other  already  secured,  or  shall  be  thereby  se- 

Instniment  made  at.  an  additional  or  cured  to  any  other  person,  tlie  said  ad 

further  seeuritg  for  any  sum  or  sums  of  valorem  duty  shall  be  charged  in  rea- 

pioney  already  secured  bv  any  deed  or  pect  of  such  further  sum  of  money." 

instrument  which  shall  have  paid  the  (c)  Cited  from  6  Law  Journal,  N.  S. 

ad  valorem  duty  hereby  charged,  as  far  271 ',  smce  reported  3  Hodges,  213;  3 

ffi  regards  such  sum  or  sums  of  money,  Bing.  N.  G.  832. 
ia  case  such  additional  or  further  secu* 


PtACK. 
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«^«m[«AwdL  Timdai^  C.  J.,  8aid,  that  he  iaand  nothing  in  the  Stamp  Act  to  sheur  Chat 
l^„  when  an  additional  security  is  thrown  in,  a  further  stamp  would  be  teapandL 
Therefore,  as  the  oif  valorem  duty  on  the  400/.  and  on  the  1000/.  was  duly 
chatged,  the  1/.  16«.  stamp  was  altogether  unnecessary.  It  was  not  tha  in- 
tention of  the  legislatare  to  impose  a  duty  upon  the  security,  but  upon  the 
money  which  was  actually  advanced.  By  the  3  €rf».  A,  c.  1 17,  upoB  Miy 
ftansfer  of  any  mortfafB»  piovided  no  further  sum  of  money  be  added  to  the 
principal  money  ahready  secured,  a  1/.  1S«.  stamp  ischarigieable;  aodafaoy 
further  sum  should  he  added  to  the  principal  money  already  secured,  the  ad 
vedorem  duty  is  chargeable  only  on  such/nreA^r  sum.  The  woids  of  the 
exception  in  the  55  G00. 8,  c.  184,  are  in  substance  similar  to  the  abote;  but 
in  Doe,  d  Bariiey  ▼.  Cfray  (if),  where  a  mortgage  was  transferred,  and  a  huf 
ther  sum  advanced,  it  was  hdd  that  a  deed  stamp  was  unnecessary,  and  that 
it  was  sufficient  to  pay  the  ad  valorem  duty  on  the  further  sum  which  was  ad- 
vanced. If  the  present  case  is  considered  as  being  analogous  to  the  case  d  a 
transfer  of  a  mortgage,  the  authority  of  that  case  is  decisive. 

Wkiiehtireij  con/rd.— The  1/.  15«.  stamp  cannot  be  applied  so  as  to  nake 
up  for  the  insufficiency  of  the  other  stamps,  because  it  is  required  as  a  deed 
stamp.  By  the  55  Geo,  3,  c.  184,  Seh.  tit  Deed,  '*  a  deed  of  any  kind  what- 
ever, not  otherwise  charged  in  this  schedule,  nor  expressly  exempted  from  all 
stamp  duty**  is  charged  with  a  stamp  of  ]/.  15«.  This  is  a  deed  within  that 
provision,  and  it  has  always  been  the  practice  to  use  such  a  stamp.  The 
exemption  which  has  been  relied  upon,  exempts  the  deeds  therein  mentioned 
from  the  ad  valorem  duty  on  mortgages,  **  but  not  from  any  other  duty  to 
which  the  same  may  be  liable.*'  It  is,  therefore,  evident  that  the  argument 
xvhich  has  been  founded  on  the  words  of  the  exception,  cannot  be  maiataiDedL 
If  this  further  security  and  advance  had  been  the  subject  of  a  separste  con- 
veyance, a  deed  stamp  would  have  been  required,  and  the  only  object  of  the 
legislature  was  that  the  ad  valorem  duty  should  not  be  paid  twice.  The  3d 
section  of  the  8  Oeo.  4,  c  117,  shews  that  the  bonds  therein  mentioned,  aie 
liable  to  the  ordinary  duty  payable  on  deeds  in  general.  Doe,  d,  BarUey  v. 
Gra^f  does  not  go  to  the  length  of  shewing  that  a  deed  stamp  was  unneoes* 
saryin  ^nt  case,  because  Lord  Dennum,  C.  J.,  expressly  said,  it  was  not 
material  to  touch  that  point,  because  the  1/.  Abe.  erroneously  put  on  the 
deed,  was  sufficient  to  cover  that  stamp  if  it  was  necessarj^  Doe,  d.  Brame 
V.  Maple  merely  decided  that  the  ad  valorem  duty  on  a  mortgage^  was  not 
payable  twice,  and  there  the  mortgage  deed  was  duly  stamped  with  a  35«. 
stamp. 

Lord  Dbnmah,  C.  J.«-*-In  this  case  it  is  conceded  that  the  ad  valorem  duty 
has  been  paid,  if  the  85«.  stamp  can  be  taken  into  account ;  but  if  that  stamp 
is  wanted  at  a  deed  stamp,  then  this  instrument  is  improperly  stamped.  It 
seems  to  me  that  the  deed  stamp  is  wanted.  It  is  contended  that  by  the 
third  exemption  in  the  Stamp  Act,  this  deed  is  not  subject  to  such  a  stamp, 
but  that  exemption  merely  relates  to  the  ad  valorem  duty,  and  it  is  ex- 
pressly provided  that  the  exemption  shall  not  extend  to  **  any  other  duty  to 

(</)  3  A.  &  £.  69;   S.  C.  1  Har.  &  Wol.  235;  and  see  Doe^  d.  fF%Ukme  v. 
Edwards,  1  Har.  &  Wol.  237,  n. 
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wtiidi  the  tame  may  be  liable.**    Now  this  conveyance  was  liable  to  ft  duty  giwm|f  JEocL 
of  Sftr.  as  a  deed,  and  therefore  the  argument  for  the  plaintiff  (ails  altogether. 

LiTTLBDALS,  J. — This  deed  was  no  doubt  exempted  from  the  payment  of 
the  md  ^ahrem  duty  on  the  400/1,  and  the  od  valertm  duty  on  the  lOOOf. 
iVM  fMfOperly  paid,  provided  the  number  of  woids  hmi  not  been  exceeded 
Bnt  the  IL  \5s.  stamp  is  necessary  as  a  deed  stamp,  sndit  cannot  be  used 
ibr  the  purpose  of  coivering  the  de6ciency  in  the  other  stamps. 

Pattusoii,  J.— ^I  feel  no  doubt  upon  this  question,  upon  lookiog  ftt  the  terms 
of  the  title  of  the  exemption  clause.  It  exempts  the  deeds  afier  wards  mentioned 
ftom  the  ad  vaiertm  duty,  but  not  from  any  other  duty  to  which  they  might 
be  liable.  If  nothing  but  a  further  security  had  been  given,  a  common  deed 
stamp  would  have  been  required,  and  there  is  nothing  to  shew  that  the  ad 
mdonm  duty,  which  is  payable  when  a  further  sum  is  advanced,  makes  the 
deed  stamp  unnecessary. 

CoLBRiDOB,  J.,  concurred. 

Rule  absolute. 


The  QuBBN  V.  The  CAMBRioaE  Qas  Light  Company.         Af^iv^ 

A  PPEAL  against  a  rate.    The  parish  of  Sl  Mary  M«  Gteat,  Ccmhridg^^      1.  A  rata 

rated  the  Cambridge  Gas  Company  in  70/.  for  the  mains  and  other  pipes  ^^^IJ^^^as 
^nd  apparatus  belonging  to  the  Ckunpany,  situate  and  fixed  in  the  ground  in  the  m«^«  upon  m 
lArish.    The  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court  ^mwhieh  a  * 
upon  a  case  which  steted  the  Mowing  facts  :*-The  Cambrid^  Gas  Light  '^"^l^^ 
ci>npany  was  incorpomted  by  a  local  Act  passed  in  the  4  WiU.  4,  conferring  would  rive  for 
the  usual  powers  ibr  lighting  the  various  parishes  in  Cambridge.    In  pursu-  b^iJUt^^  ^^^d 
ance  of  this  Act,  the  Company  purchased  premises  in  the  parish  of  Si,  guometen, 
Andrew  ike  Leee,  Cambridge^  and  erected  thereon  a  gasometer  and  other  t^  munrand 
woriis  necessary  for  making  gas  and  coke,  and  broke  up  the  soil  and  pave-  P^P^*>  ^^?  ^^ 
Kent  in  the  public  streets,  and  fixed  proper  mains  and  pipes  along  the  streets  all  rates  vSk 
and  into  the  several  colleges,  halls,  shops,  &c.,  of  the  university  and  town;  ^"^.^r^ 
they  also  manufactured  for  sale,  a  considerable  quantity  of  coke  and  tar,  at  pairs  required, 
their  said  works,  in  Si,  Andrew  the  Lese.    The  several  colleges  and  halls  in   j^ fy^Se^ 
(he  university  were  all  founded  prior  to  the  43  Elie,  (1601),  excepting   renewal  of  ^e 
Downing  College,  which  was  founded  in  1800,  and  (with  the  exception  of  when 


Downing  College,  and  of  some  more  modem  additions  to  others),  no  ooUege  hc2lX<«  that 

the  general 
principle  upon  which  the  rate  was  made  waa  correct,  but  that  a  farther  aUowanee  ought 
to  be  made  for  the  cost  of  the  renoradon  of  the  Tarious  works. 

SfcoMUy,  that  by  this  mode  of  making  the  aateaiment,  the  proftti  of  the  Company  were  not 
xated. 

2.  Wbere  a  gaM>meter  ia  in  one  parish,  and  the  mains  and  pipes  for  supplying  gas,  run  throush 
Tsrions  other  places ;  some  parishes,  sod  someextnuparochial : — Hitld^/rsi,ihMi  the  proper  mode 
of  rating  the  gas  works  is  not  to  rate  the  receipts  in  each  parish,  but  to  assess  a  sum,  in  propop- 
tion  to  the  quantity  of  apparatus  in  each  parish,  as  in  the  case  of  a  mileage  cakulatittn  wnidi 
is  made  with  reference  to  the  whole  line  of  a  canaL 

SteemtU^  that  the  estrvparochial  places  wen  not  liable  tooontributa  to  the  ntoat  alL 
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or  hall  in  the  uniTersity  ever  had  been  rated  to  the  relief  of  the  poor.  The 
Tanous  parishes,  however,  in  which  the  colleges  and  halls  are  locally  situate, 
in  perambulating  their  respective  boundaries,  have  been  accustomed  to  go 
into  and  pass  through  the  colleges  and  halls,  and  to  affix  their  boundaiy  marks 
therein.  Several  of  the  colleges  and  halls  are  lighted  by  the  Company  with 
gas,  which  is  supplied  firom  their  works,  by  the  mains  and  pipes  fijied  in  the 
ground,  and  whidi  pass  into  and  throughout  various  parishes  as  afiiresaid, 
and  amongst  others,  into  and  through  the  parish  of  St.  Mar^  the  Cfnai. 

The  lands,  buildings,  gasometers,  retorts,  and  other  works  and  apparatus 
for  making  gas,  coke,  and  tar,  together  with  the  mains  and  pipes  for  convey- 
ing gas  through  the  town,  ooU^es,  and  halls,  would  let  to  a  responsible 
tenant  for  2400/.  a  year,  the  tenant  paying  all  rents  and  outgoings  for  making 
the  subject  of  occupation  productive,  and  doing  all  the  ordinary  repairs  re- 
quired, but  not  providing  for  the  renewal  of  the  various  works  when  neces- 
sary, which  renovation  would  cost  upon  an  average  600/L  a  year,  viz : — 


For  the  building  find  main  pipes 

For  the  gasometers  and  other  more  perishable  articles 


£  9.  d. 

-  300  0  0 

-  200  0  0 

£500  0  0 


The  rent  of  2400/.  also  includes  the  main  pipes  and  apparatus  in  those 
colleges  which  are  not  assessed  to  the  relief  of  the  poor,  the  value  of  which  is 
380/.  a  year.  The  gas  consumed  in  St,  Mary  the  Great  is  conveyed  into  and 
throughout  it  by  mains  and  service  pipes  sunk  and  affixed  in  the  soil.  The  sum 
received  by  the  Company  for  gas  thus  conveyed  and  consumed  by  the 
parish,  is  763/.  IS«.  %d.  per  annum. 

The  assessment  in  St,  Mary  the  Great  has  been  confirmed  upon  the 
assumption  that  2400/.  is  the  sum  at  which  the  works,  mains,  pipes,  and  ap- 
paratus of  the  Company  is  liable  at  law  to  be  rated ;  and  that  this  sum,  after 
deducting  150/.  for  the  value  of  the  buildings  and  works  at  the  manufactory, 
ought  to  be  distributed  amongst  the  different  parishes  through  which  the 
mains  and  pipes  are  laid,  with  reference  to  the  annual  receipts  by  the  Com- 
pany for  gas  supplied  in  each  parish  respectively.  If  this  be  correct,  it  is 
admitted  that  70/:  is  a  proper  assessment  to  be  made  by  St.  Mary  the  Great, 

The  Company  contended,  that  assuming  the  annual  rent  to  be  the  proper 
criterion  of  annual  value  for  the  purpose  of  rating,  the  following  deductions 
should  be  made : — 


£ 
500 


For  the  cost  of  renovation  of  the  various  works 

For  the  annual  value  of  the  mains,  &c.,  within  the  colleges 

not  rated  to  the  poor  ...     350     0 

For  the  profits  in  trade  of  the  Company  -  -    600    0 


d. 
0 

0 
0 


£1450     0     0 


The  Company,  however,  contended  that  the  rent  at  which  the  works  would 


EASTER  TisllM,  1888. 

j£l  was  not  the  proper  criterion  of  value,  but  that  they  should  be  rated  at  the 
actual  productive  value,  to  be  calculated  on  the  balance  Of  their  total  receipts 
and  expenditure,  viz.,  on  2370/.  2«.,  deducting  therefrom  the  following  items : 


For  renovAtioDS  of  works,  &c,  ... 

BaddebU        .  .  .  .  . 

Law  expences  .... 

For  interest  at  5  per  cent,  on  a  capital  of  3000/.  necessarily 

employed  in  the  Company's  manufacture  and  works 
AUowanoe  of  20  per  cent  for  profits  in  trade     - 
Gross  receipt  for  gas  supplied  to  the  colleges  and  halls     - 


£ 

500 

50 

25 

150 
600 
814 


«. 
0 
0 
0 

0 
0 
17 


d. 
0 
0 
0 

0 
0 
4 


£  2139     17  4 


Persona]  estate  or  the  profits  of  trade  are  not  assessed  to  the  poor  rate  in 
any  parish  within  the  town  of  Cambridge. 

The  questbns  for  the  opinion  of  the  Court  were,  which  of  the  two  princi- 
ples of  assessment  was  the  correct  one,  and  what  deductions  ought  to  be 
made  in  either  case?  Secondly,  the  total  rateable  value  being  ascertained, 
upon  what  principle  it  ought  to  be  distributed  amongst  the  several  parishes 
through  which  the  mains  and  pipes  were  laid,  after  deducting  150/.  for  the 
value  of  the  buildings  and  works  in  the  parish  of  Sl  4ndrew  the  Lees  ?  If 
the  Court  shall  be  of  opinion  that  the  assessment  was  made  upon  a  correct 
principle,  and  that  the  Company  is  not  entitled  to  make  any  deduction,  the 
order  of  Sessions  to  be  confirmed ;  if  the  Court  shall  decide  otherwise,  the 
rate  to  be  adjusted  accordingly. 

KeUy  and  Bodkin  (a)  in  support  of  the  order  of  Sessions. — The  proper 
criterion  for  the  rate  to  be  imposed  upon  these  lands  and  buildings,  is  the 
lent  at  which  they  could  be  let,  to  a  person  witling  to  carry  on  the  business, 
Rex  V.  Birmingham  Gae  Company  (6),  Rex  v.  Brighton  Gas  Company  (c), 
Rex  V.  Chaplin  {d).  It  is  contended  that  the  Company  are  entitled  to 
make  a  deduction  of  500/.  for  the  cost  of  renovating  the  works,  and  Rex  v. 
Inhabitants  (f^Lower  Mitton  (ji)  will  be  relied  upon  by  the  appellants.  The 
question  arose  in  that  case  upon  the  rateability  of  canal  tolls,  and  BayUy,  J., 
said, ''  the  Sessions  must  rate  the  Company  according  to  the  annual  profit  or 
value  which  the  subject  of  occupation  within  the  parish  produces ;  this,  in 
general,  would  be  properly  estimated  at  the  rent  which  the  tenant  would 
give,  he  paying  the  poor  rates  and  the  expences  of  repairs,  and  the  other 
annual  expences  necessary  for  making  the  subject  of  occupation  productive, 
and  a  further  deduction  should  be  allowed  from  that  rent,  where  the  subject 
is  of  a  perishable  nature,  towards  the  expence  of  renewing  or  re-producing 
it"    But  this  doctrine  cannot  be  supported,  and  no  case  can  be  found  where 
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(a)  In  Hilary  Term^  before  Lord 
Denman,  C.  J.,  Littkdaley  fTiUiams, 
and  Coleridge^  Js. 

(6)  1B.&C.506. 


(c)  5  B.  &  C.  466. 

(d)  1  fi.  &  Ad.  926. 

(e)  9  B.  &  C.  810. 
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Qimm'i  BeuA.    sucb  dedactioDS  have  been  made.     Even  land  requires  a  considerable  outlay 
TbeQuBiii     ^^^  manure  to  make  it  productive. — [Coleridje,  J. — ^In  some  of  the  cases  a 
«•  difference  has  been  made  in  the  mode  of  rating  houses  and  land,  and  a  lar^ger 

BBiDOK  Oai  Bum  has  been  allowed  for  the  purpose  of  repairing  and  rebuilding  the  former 
^'*FAifT°""  species  of  property.] — Rex  v.  Tomlingon  (/),  which  is  one  of  those  cases, 
merely  decided  that  the  Court  of  Quarter  Sessions  may  apportion  the  amount 
of  deductions,  and  the  Court  will  not  aflerwards  interfere.  As  to  the  de- 
duction claimed  in  respect  of  the  mains  and  pipes  laid  down  in  the  colleger, 
it  does  not  appear  by  the  facts  which  are  stated,  that  the  colleges  are  extra- 
parochial  ;  the  contrary  rather  appears,  and  the  true  ground  upon  which  the 
colleges  have  been  exempted  from  contributing  to  the  poor-rate  is,  that  they 
have  been  looked  upon  since  the  Stat,  of  Eliz.  as  religious  mstitutions.  The 
third  deduction,  which  is  claimed  for  the  profits  of  the  trade  carried  on  at  the 
gas  works,  cannot  be  supported,  because  the  profits  are  not  included  in  the 
assessment.  The  profits  of  the  concern  are  something  beyond  the  amount 
which  a  person  would  be  willing  to  pay  as  a  rent  for  the  premises.  The  last 
question  is,  whether  the  assessment  founded  on  the  amount  of  the  receipts  for 
gas  in  each  particular  parish  is  correct.  Rex  v.  Kingewinford  (g)  is  an  ex- 
press authority  to  shew  that  this  is  the  correct  mode  of  making  the  assess- 
ment In  that  case  a  canal  passed  through  several  parishes  in  which  the 
tannage  dues  varied,  and  it  was  held,  that  the  Company  were  rateable  to  the 
relief  of  the  poor  of  each  parish,  for  the  amount  of  tonnage  dues  actually 
earned  there,  and  not  for  part  of  the  whole  amount,  earned  along  the  whole 
line  of  canal,  in  proportion  to  the  length  of  the  canal  in  that  parish. 

Sir  W,  W»  Folhtt  and  ByUe,  eontrd, — Rex  v.  Birmingham  Gas  Company, 
and  Rex  v.  Brighton  Gas  Company,  may  be  cited  as  authorities  to  shew  that 
the  pipes  and  gas  works  are  rateable  property,  but  they  do  not  establish  the  rule 
that  rent  is  the  proper  criterion  of  the  annual  value  of  the  works.  In  some 
cases  the  rent  whkh  rated  property  will  command,  may  be  a  fair  and  proper 
mode  of  ascertaining  its  rateable  value,  but  it  is  not  so  in  the  present  instance. 
The  apparatus  and  works  are  not  in  one  parish,  and  the  2400/.  is  taken  as 
the  rent  for  the  whole ;  but  by  what  principle  is  70^  charged  upon  one  par^ 
ticular  parish  ?  The  charge  is  made  upon  the  receipts  in  that  district,  but  not 
with  reference  to  the  rent  which  the  portion  of  the  works  in  that  parish  would 
command.  This  principle  is  erroneous,  because  it  is  clear  that  if  no  gas  was 
consumed  in  the  parish,  the  land  would  nevertheless  be  liable  to  be  rated  in 
respect  of  the  mains  which  are  laid  down  in  the  soil.  Rex  v.  ?%«  Corporation 
of  Bath  {h),  Rex  v.  The  New  River  Company  (t).  At  all  events,  the  Com- 
pany are  entitled  to  the  deduction  of  500/.  per  annum,  which  is  stated  to  be 
the  average  annual  cost  of  renewing  the  various  works.  Whenever  the  sub- 
ject of  the  rate  is  of  a  perishable  nature,  an  allowance  must  be  made  from  the 
rent  towards  the  expence  of  renewing  or  re-producing  it.  Rex  v.  TomUnson, 
Rex  V.  Lower  Mition,  Rex  v.  Tke  Duke  of  Bridgwater's  Trustees  (/). 
And  the  parochial  Assessment  Act,  6  &  7  W,  4,  c.  96,  s.  1,  is  framed  upon  the 
same  principle,  as  it  provides  that  rates  on  all  hereditaments  shall  be  made 


(/)  9  B.  &  C  163;  4  Man.  &  R.         (h)  14  East,  609. 

69.  (0  1  M.  &  Sel.  50 

(^)  7  B.  &  C.  236.  0)  9  B.  &  C.  68. 
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upon  an  estimate  "of  the  rent  at  which  the  same  might  reasonably  be  ez« 
peeled  to  lei  from  year  to  year,  free  of  all  usual  tenant's  rates  and  taxes  and 
tithe  oommutation  rent-charge,  if  any,  and  deducting  therefrom  the  probable 
average  annual  cost  of  the  repairs,  insurance,  and  other  expences,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  such  rent."  And  inas- 
much as  stock  in  trade  is  not  rated,  a  proportionate  deduction  ought  to  be 
made  in  respect  of  the  profits  of  the  trade  carried  on  at  the  gas  works,  other- 
wife  the  proportion  of  the  rate  will  be  unequal,  R§x  t.  Wokinff  (A),  Rex  r. 
Jcddreii  (I).  And  the  Company  are  not  liable  to  be  rated  in  respect  of  the 
reoeipts  for  the  gas  consumed  in  the  colleges  and  halls.  The  case  sufficiently 
shows,  that  those  places  are  extra-parochial,  and  therefore  no  rate  ought  to  be 
levied  in  respect  of  the  occupation  of  the  land  which  is  situate  therem. 

Cur,  adv.  vuU. 


The  QuKiir 

9. 
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Lord  DxNif AN,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court-— 
This  was  an  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the  parish 
ciSi,  Manf  th§  Great  in  the  town  of  Cambridge,  The  Sessions  confirmed 
the  rale  subject  to  the  opinion  of  this  Court,  upon  a  case  stating  that  the  said 
Goropeny,  by  virtue  of  an  Act  of  Parliament  containing  the  usual  powers, 
had  erected  a  gasometer  and  other  apparatus  in  the  parish  of  St,  Andrew  the 
LetSj  in  the  said  town  of  Cambridge,  and  had  also  laid  down  mains  and  pipes 
through  the  various  parishes  and  also  collies  and  halls,  (which  upon  the 
statenoent  we  consider  to  be  extra-parochial),  including  the  said  parish  of  St 
Mary  the  Great,  and  thereby  supplied  the  public  and  private  buildings  in 
the  said  town  with  gas.  The  Company  has  been  assessed  in  the  latter 
parish  in  the  sum  of  70/.  upon  the  amount  of  2400/.,  which  is  stated  to  be 
what  a  responsible  tenant  would  give  for  the  whole  apparatus  for  a  year, 
after  making  some  deductions  and  disallowing  others  hereafter  to  be  noticed. 
Upon  hearing  of  the  appeal,  two  r|uestions  mainly  arose :  Jiret,  whether  the 
above  principle  of  ascertaining  the  sums  to  be  assessed  be  correct,  or  whe- 
flier  it  ought  to  have  been  made  upon  the  total  receipts  of  the  Company, 
deducting  their  expenditure ;  and  eeeond,  whether  due  allowance  has  been 
made  of  all  proper  deductions,  supposing  the  first  principle  to  be  correct. 
That  the  general  principle  adopted  by  the  parish  officers,  and  confirmed  by 
the  Sessions  as  contrasted  with  that  contended  for  by  the  appellants  is  cor- 
rect, we  consider  it  to  be  now  too  late  to  doubt.  The  decisions  of  Rex  v. 
Trueteee  of  the  Duke  of  Bridgeteater,  of  Rex  v.  Tamiineon,  and  of  Rex  v. 
Lower  Mittan,  have,  we  think,  settled  the  question ;  the  former  case  is  an 
express  authority  agamst  the  appellants,  and  the  latter  in  favour  of  the  deci- 
sion of  the  Sessions  upon  this  point  We  are  of  opinion,  therefore,  that  the 
Sessions  were  quite  right  in  the  adoption  of  the  general  principle,  but  not 
equally  so  in  allowing  the  deductions  which  ought  to  be  made.  These  were 
claimed  by  the  Company,  first,  for  the  renewal  of  the  works  500/.,  secondly, 
for  the  value  of  the  mains  and  pipes  within  the  colleges  and  halls  350/.,  and 
thirdly  for  the  profits  in  trade  of  the  Company,  600/. 

As  to  the  first,  the  rule  laid  down  in  the  case  of  Rex  v.  Lower  Mittom 
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Quefn'i  ByeH.  bdfore  mentioned,  is,  we  think,  in  poinL  Amongst  other  deductions  there 
mentioned,  which  ought  to  be  made  from  that  rent,  which  is  to  be  the  crite- 
rion for  ascertaining  the  proper  amount  of  the  rate,  there  is  specified  "  a 
further  deduction  which  ought  to  be  allowed  when  the  subject  is  of  a  perish- 
able nature,  towards  the  ezpence  of  renewing  or  re-producing  it'"  It  was 
observed  at  the  bar,  that  until  the  case  of  Rex  ▼.  Lower  MitiM,  this 
doctrine  was  not  to  be  found.  The  Court,  however,  in  their  judgment,  for 
which  time  was  taken,  referred  to  other  cases  as  the  foundation  of  it»  and  the 
reasonableness  (fallowing  such  a  deduction  is,  we  think,  obvious,  because  the 
estimated  rent  at  the  supposed  time  of  letting,  manifestly  oould  not  be  ooq- 
tinned  at  the  same  amount  unless  the  apparatus  be  maintained  in  as  good  a 
state  and  condition.  And  this  view  of  the  subject  receives  confirmation,  if  it 
had  been  requisite,  from  the  recent  Stat.  6  &  7  fVili.  4,  c.  96,  s.  1,  which 
prescribes  the  manner  in  which  property  shall  thereailer  be  assessed.  The 
language  there  used  in  describing  one  of  the  deductions  to  be  allowed,  is 
almost  in  terms  the  same  as  that  employed  by  the  Court  in  the  last  men- 
tioned case.  The  second  ground  of  deduction  may  be  more  conveniently 
considered  hereader. 

The  third  claim  of  deduction  is,  ''  for  the  profits  in  trade  of  the  Company, 
600/."  This  claim,  it  is  presumed,  has  arisen  from  the  fact  stated,  that  profits  in 
trade  are  not  assessed  in  any  parish  in  the  town  of  Cambridffe,  nor  are  they 
in  this  instance.  The  rent  which  it  is  found  a  tenant  would  give  by  the  year 
after  certain  deductions,  (viz.  2400/.),  is  not  the  amount  of  profits.  Those, 
necessarily,  are  something  independent  of,  and  beyond  the  rent  upon  which 
the  person  taking  the  apparatus  must  calculate,  or  nobody  would  become 
tenant  at  all,  they  are  therefore  perfectly  distinct.  The  rent  which  a  tenant 
would  give  for  land  afler  certain  deductions,  which  is  the  criterion  for  the  due 
assessment  of  it,  is  one  outgoing,  the  expence  of  cultivation  another,  and  all 
beyond,  whatever  that  may  be,  obviously  comes  under  the  denomination  of 
profits.  Since,  therefore,  the  profits  are  in  their  nature  wholly  distinct  from 
the  rent,  and  are  not  only  not  a  deduction  from  it,  but  the  reverse — some- 
thing beyond,  and  in  addition  to  it ;  we  cannot  perceive  that  this  claim  rests 
upon  any  just  principle,  and  are  of  opinion  that  it  has  been  properly  disallowed* 
We  come  now  to  the  fourth  question,  upon  what  principle  the  total  rate- 
able value  being  ascertained,  ought  to  be  distributed  amongst  the  parishes,  in 
and  through  which  the  mains  and  pipes  are  laid,  after  deducting  150/.  for  the 
value  of  the  buildings  and  works  in  the  parish  of  St.  Andrew  the  Less  ;  and  it 
is  one  of  considerable  general  importance.  The  Sessions  have  adopted  as 
their  criterion,  the  amount  of  the  receipts  for  gas  supplied  in  each  parish,  and 
have  assigned  to  the  respondent  parish  the  sum  of  753/.  I$«.8c/.,  being  such 
amount  within  it,  and  if  the  principle  be  correct,  it  is  admitted  that  70/.  is  the 
proper  assessment  upon  the  Company  in  that  parish.  In  determining  this 
point,  it  is  necessary  to  consider  in  respect  of  what  the  Company  is  rateable 
according  to  the  decisions ;  and  from  the  case  of  Reji:  v.  Corporation  of  Bath, 
and  various  other  authorities  in  conformity  thereto,  including  Rex  v.  Brighton 
Gas  Company,  and  the  still  later  case  of  Rex  v.  Trueteee  of  Dtike  of  Bridge- 
water,  and  many  others  which  might  be  cited,  it  appears  that  they  are  rate- 
able as  occupiers  of  lands,  "  for  the  improved  value  of  the  land  from  the  gas 
pipes  being  laid  in  it."    This,  therefore,  being,  as  we  think  it  is,  the  acknow- 
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I^ed  principle,  it  seems  to  follow  that  the  criterion  before  mentioned,  which  Qu^en'f  Bendi, 
has  been  adopted  by  the  Sessions,  cannot  be  the  true  one.  Suppose,  (adopting  ^he  Queen 
their  own  rule)  the  value  of  the  whole  works  to  be  2400/.  per  annum,  minus 
certain  deductions,  and  the  quantity  of  apparatus  in  the  soil  of  each  of  the 
several  parishes  to  be  equal,  but  the  sale  of  gas  and  the  receipts  for  it  to  be 
confioed  to  one,  the  cases  of  Rex  v.  The  Corporation  of  Bath,  before 
refened  to,  and  Rex  v.  New  River  Company,  and  Rex  v.  Foleehill  (/),  are 
express  authorities  to  shew  that  a  rate  upon  the  Company  in  that  particu- 
lar pariah  where  all  the  profits  are  received,  could  not  be  sustained. 
The  New  River  Company  was  rated  in  the  parish  of  Little  Amwell  at  the  sum 
of  SOOil,  the  value  of  the  land,  independent  of  the  water,  being  5/.  only,  and 
this  Court  held  the  rate  to  be  proper,  though  it  was  expressly  stated  that  910 
part  off  the  profits  accrued  in  the  parieh  off  Little  Amwelly  nor,  indeed,  until 
the  distribution  of  the  water  in  London.  Since,  therefore,  in  the  present  case 
the  land  occupied  by  the  apparatus  in  each  parish  through  which  it  passes, 
contributes  to  the  whole  value  to  let,  it  follows  that  the  Company  must  be 
rated  in  respect  of  its  occupation  in  each  parish,  and  if  so,  we  are  aware  of 
no  rule  which  can  be  laid  down  as  to  the  amount,  except  that  it  must  be  in 
proportion  to  the  quantity  of  apparatus  situate  in  each  parish.  It  is  true 
that  in  the  case  of  a  canal,  where  the  tolls  varied  in  different  parts  of  the  line, 
it  was  decided  that  a  rate  could  not  be  made  upon  the  Company  in  each 
parish  according  to  the  length  of  the  canal  in  it,  and /or  that  reaeon  ;  Rex  v. 
Kimgneinfford.  But  in  a  case  very  recently  before  this  Court,  where  the 
tolls  were  the  same  throughout  the  whole  line,  it  was  held  that  the  proportion 
to  be  paid  by  the  Company  in  any  given  parish  along  the  line  must  be  ascer* 
tained  by  a  mileage  calculation,  Rex  v.  Woking,  And  as  it  is  impossible  to 
suppose  any  superiority  in  one  part  of  the  apparatus  over  another,  the  same 
principle,  we  think,  should  be  applied  in  the  present  instance,  and  that  the 
assessment  upon  the  amount  of  profits  received  in  the  respondent  parish  was 
wrong. 

It  remains  only  to  consider  whether  the  deduction  of  360/.,  being  the 
annual  value  of  that  part  of  the  apparatus  which  lies  within  the  colleges  and 
haBs,  ought  to  be  made ;  and  we  purposely  reserved  the  consideration  of  this 
point  to  the  last,  because  it  is  connected  with  the  principle  which  r^^lated 
our  answer  to  the  last  question  ;  for  inasmuch  as  the  rate  is  imposed  upon 
the  land  used  for  the  apparatus,  and  as  none  can  be  imposed  upon  that  part 
which  lies  in  those  extra  parochial  places,  the  amount  which  would  others 
wise  have  arisen  therefrom,  (the  aforesaid  sum  of  350/.)  must,  we  think,  be 
deducted.  Upon  the  whole,  therefore,  in  those  particulars  as  to  which  the 
sums  are  agreed  upon,  the  amendment  of  the  rate  will  be  of  course,  but  as  we 
have  no  materials  for  ascertaining  the  proportion  between  the  parishes,  it 
must  (as  according  to  the  statement,  was  intended)  in  that  respect  be 
"adjusted.** 

Rate  to  be  sent  back  to  Sessions  to  be  adjusted. 
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Qaet^BenA,  Knight  V.  Clements  and  another. 

Hey  10. 

Itt  an  Mtion  on  A  SSUMPSFF  by  indoreer  against  accepton  of  a  bill  of  exchange.    Tbe 

a  bill  of  ez-  .a.          i       t           *    •  i                                   ^ 

changcu  whero-  ©Illy  j^/ffl  inatenal,  was  nan  aeeeperuni. 

in  an  Jteration       ^t  the  trial,  before  Coleridge,  J.,  at  the  Lancaster  Summer  Aaaices,  18M, 

iMfii  made,  the  the  plaintiff  produced  the  mil,  which  was  writtoi  upon  a  two  months  stamp. 

plSlelS^thl    UP^  inspection,  it  appeared  that  the  woni  *'  three"  had  been  originally 

aitermtion  was     written  before  *' months,"  but  had  aflerwards  been  smeared  with  wet  ink, 

£e  inatrument   ^^  the  word  "  two"  was  written  upon  the  word  *'  three,"  and  also  below  it. 

be^me  perfect.       ft  ^as  admitted  that  the  onus  lay  upon  the  plaintiff  to  shew  that  the 

competent  for     alteration  had  taken  place  before  the  bill  was  negotiated ;  but  his  counsel 

formVmerelT     contended  that,  upon  inspection,  the  fact  roust  necessarily  be  concluded  to 

eonjectural        have  been  so,  inasmuch  as  it  was  obvious  that  the  smear  had  been  made  white 

Si  am^e    ^^  '^^  of  the  word  *<  three"  was  still  wet.    No  parol  evidence  was  offered  to 

ooljof  thelill.  explain  the  circumstances  of  the  alteration.     The  learned  judge  handed  the 

bill  to  the  jury,  telling  them,  that  it  was  for  the  plaintiff  to  explain  the  altera* 

tbn,  and  that,  if  they  were  satisfied  with  the  explanation  given,  they  ought 

to  find  for  the  plaintiff.    Verdict  for  the  plaintiff.    Leave  was  reserved  to  the 

defendants  to  move  to  enter  a  nonsuit,  and 

Cretweilf  having  obtained  a  rule  niei, 

T(mUin9cn  shewed  cause. — It  must  be  conceded,  upon  the  authorities  of 
Coek  ▼.  Coxwell  (a),  and  Sibly  ▼.  Fieher  (6),  that  the  questkm  was  propoly 
raised  under  this  plea.  It  will  be  contended,  on  the  other  side,  that  wherever 
an  alteration  appears  to  have  been  made,  the  plaintiff  must  necessarily  be 
nonsuited,  unless  he  adduces  parol  evidence  to  explain  that  alteratktn.  But 
that  rule  of  law  only  applies  to  cases  where  it  is  dear,  upon  inspection,  that 
the  bill  was  complete  before  the  alteration  was  made.  Where  the  time 
of  making  the  alteration  remains  uncertain,  the  jury  may  form  their  opinion 
upon  the  simple  inspection  of  the  instrument ;  as  to  such  cases,  there  exists 
no  necessity  to  give  parol  evidence  in  explanation.  Here  it  may  be  admitted 
that  it  is  just  possible  for  the  note  to  have  been  negotiated  before  the  altera- 
tion ;  but  every  probability  is  the  other  way.  The  conclusion  almost 
necessary  from  the  inspection  of  this  note  is,  that  the  party  wrote  the  word 
**  three"  without  adverting  to  the  nature  of  the  stamp,  and  then,  upon 
noticing  that,  before  proceeding  further,  immediately  smeared  over  that  word, 
and  wrote  the  vrord  "  two."  In  Johnson  v.  Tke  Duke  of  Marlborough  (c), 
and  Henman  v.  Dickinson  (d),  the  alterations  had  manifestly  been  made 
ailer  the  instruments  were  complete.  Neither  of  those  cases  apply  to  the 
present,  where  the  time  of  making  the  alteration  is,  to  say  the  least,  am- 
biguous. In  Bishop  v.  Chamhre  («),  Lord  Tenterden,  C.  J.,  left  the  <|uestioa 
of  the  time  of  alteration  to  the  jury,  and  that  case  is  recognised  as  an  autho» 
rity  by  Lord  Lyndkurst,  C  B.,  in  Taylor  v.  Moseley  (/). 

2  C,  M.  &  R.  291.  {d)  5  Bing.  183. 

2N.&P.430;  W.  W.  &  D.  (c)  M.&M.  116. 

2  Stark,  N.  P.  C.  3ia  (/)  6  C.  &  P.  273. 
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CrestfieS  and  Crampion,  eotUrd. — ^In  Biihop  v.  Chambre,  the  instrument  Qyem*i  Bench. 


ms  submitted  to  the  inspection  of  the  jury,  that  they  might  ascertain  whether 
or  not  any  alteration  had  been  made,  because  no  alteration  appeared  upon 
reading  the  note  only.  This  is  an  attempt  to  place  the  onus  of  proof  upon 
the  wrong  party.  The  only  safe  and  rational  rule,  where  an  alteration  appears, 
is  to  require  the  plaintiff  to  account  for  it ;  and  this  he  may  always  be  in  a 
condition  to  do,  because  he  may  refuse  to  take  the  note  unless  the  alteration 
is  expfauoed.  There  is  no  hardship,  therefore,  upon  him,  in  such  a  rula  On 
the  other  hand,  the  acceptor  of  a  bill  which  has  been  altered  has  no  reason  to 
expect  to  see  it  at  the  trial  in  such  a  state ;  he  has,  therefore,  no  means 
for  producing  evideiioe  respecting  it.  The  jury,  before  they  can  find  a 
Terdict  for  the  plaintiff,  must  be  satisfied  that  the  alteration  took  place  before 
oegotiatkiD.  Upon  mere  production  of  the  instrument  they  never  can  be 
satiftiied ;  they  can  only  guess  and  conjecture.  In  Johnson  r.  The  Duke  of 
Maribonmffhf  they  might  have  conjectured,  but  Lord  Tenterden,  G.  J.,  did 
Bot  think  that  sufficient,  and  required  evidence  in  explanation. 

,Cur.  adv,  vult. 


Kkioht 

9. 

Clemknts. 


Lord  DsNMAii,  C.  J.,  aAer  stating  the  facts  of  the  case,  now  delivered  the 
judgmeni  of  the  Court — ^The  jury,  in  this  case,  found  that  the  alteration  was 
completed  in  time,  and  their  verdict  was  entered  for  plaintiff,  subject  to  a 
motion  for  nonsuit  if  the  question  was  improperly  submitted  to  them.  This 
pomt  wafi  argued,  and  has  been  considered  by  us.  We  think  the  rule  for 
a  nonsuit  must  be  made  absolute. 

The  plaintiff  was  bound  to  prove  a  bill  accepted,  payable  at  two  months  ; 
that  which  he  produced  was  accepted,  payable  either  at  two  or  three  months, 
with  no  evidence  whether  it  was  the  one  or  the  other.  The  mode  of  oblitera- 
lion  night  have  furnished  arguments  in  favour  of  one  or  the  other  supposition, 
and  nauleriai  confirmation  as  to  any  proof  adduced  as  to  that  fact.  But, 
standing  by  itself,  it  was  obviously  no  better  than  a  conjecture;  fur  the 
alt»atioii  might  have  been  too  late,  and  accompanied  with  a  fresh  marking 
by  wet  ink  rubbed  over  on  the  instant.  The  case  of  Bishop  ▼.  Chambre 
was  cited  on  the  trid  for  the  plaintiff,  and  the  marginal  note  appears  favourable 
to  him ;  but  Lord  Tenierdene  proceeding  on  that  occasion  was,  in  truth, 
the  other  way  ;  he  permitted  the  jury  to  inspect  the  bill,  to  see  if  there  had 
baen  any  alteration,  which  there  manifestly  had ;  and  then  decided  against 
the  party  piodadng  it,  for  want  of  proof  that  it  was  made  before  the  tnstru 
BMDt  wae  complete. 

Rule  absolute. 


The  Queen  v.  Tore,  Clerk,  and  another. 

W   PERRY htA  obtained  a  rule  niei  for  9l  certiorari,  to  remove  the  fol-  An  order  of 
lowiti^  order  into  this  Ck)urt :  of  the*«)unty 

of  Kent,  re- 
cited an  application  by  the  churchwardpns,  &c.,  of,  &c.,  in  the  county  of  JT,  for  an  order  upon 
T.  G.,  of  M.f  in  thp  said  county,  to  maintain  hia  fathor,  &c.,  and  tnen,  among  other  things, 
adjudged  the  mmC  T.  O.  to  nay  a  certain  sum  :—Heltl,  hy  Paitettm  and  Coleridge,  Js. ;  dmbitante, 
lAHUdaie,  J.,  that  the  adjuaicative  part  of  the  order  sui^ciently  ttated  the  residence  of  T.  G.  to 
be  within  the  jurisdiction  of  the  justices. 
VOL.!.  U 
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County  of  1  *'  The  order  of  the  Rer.  Nicholas  Take,  clerk,  and  Georgf 
Kenif  to  wit.  /  Edward  Saytr,  Esq.,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  one  whereof  is  of  the  quorum,  made  at  a 
petty  sessions  held  at,  &c.,  in  the  said  county,  on  Saturday,  the  2d  day  o 
Dteember,  A,  D.  1 837.  Upon  an  application  to  us,  the  said  justices,  at  the 
said  petty  sessions,  by  the  churchwardens  and  overseers  of  the  poor,  of  the 
parish  of  Merfham,  in  the  county  of  Kent,  to  have  an  order  made  on  TTkomai 
Cfilberi,  of  the  parish  of  Mersham,  in  the  said  county,  wool  sorter,  for  him 
to  maintain  his  father,  Jameu  Gilbert,  who  is  poor  and  unable  to  work,  so  as 
to  maintain  and  support  himself,  and  chargeable  to  the  said  parish  of  Mer- 
sham,  he,  the  the  said  Thomeu  Gilbert,  being  a  person  of  sufficient  ability  to 
maintain  and  provide  (or  his  said  father ;  and  the  said  Tkomas  Gilbert  baring 
been  duly  summoned  to  appear  before  us,  the  justices,  at  the  said  petty 
sessions,  to  the  end  that  we  might  examine  into  the  case  and  circumstances  of 
the  premises,  and  now  appearing  before  us,  the  said  justices,  in  pursuance  of 
the  said  summons,  he  has  not  shewn  why  such  order  should  not  be  made ; 
and,  haying  heard  the  parties  so  complaining,  and  duly  considering  the  cir- 
cumstances of  the  said  complaint,  as  well  as  the  want  of  any  adequate  defence 
on  the  part  of  the  said  Thomae  Gilbert,  do  adjudge  and  determine  that  the 
said  James  (rilbert  is  poor  and  unable  to  work,  so  as  to  maintain  and  support 
himself,  and  actually  chargeable  to  the  said  parish  of  Merskam  ;  and  that  the 
said  Thmnas  Gilbert  is  a  person  of  sufficient  ability  to  maintain  and  provide 
for  his  said  father,  and  therefore,  we  order  that  the  said  Thomas  Gilbert  shaU 
and  do  forthwith,  upon  notice  of  this,  our  order,  pay,  or  cause  to  be  paid,  io 
the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Mersham, 
for  the  time  being,  or  to  some  or  one  of  them,  weekly,  from  this  present  time, 
the  sum  of  two  shillings  and  sixpence,  for  and  towards  the  sustentation,  relief, 
maintenance,  and  support  of  the  said  Jamee  Gilbert,  for  and  during  so  long 
as  the  nid  ]amsi  Gilbert  shall  be  chargeable  to  the  said  parish  of  Mersham, 
or  until  the  said  Thomas  Gilbert  shall  be  legally  directed  to  the  contrary.'" 

Deedes  now  shewed  cause. — Two  objections  are  made  to  this  order ;  one, 
that  the  words  "  Thomas  Gilbert,  of  the  parish  of  Mersham!^  do  not  neces- 
sarily import  that  he  resided  within  that  parish ;  the  other,  that  the  order 
does  not  adjudicate  that  he  resided  there. 

As  to  the  first,  the  word  '*  of,"  in  its  ordinary  sense,  when  used  as  it  is. 
here,  is  always  understood  to  indicate  the  residence  of  the  party.  Such  is  the 
sense  attached  to  it  when  it  thus  occurs  in  affidavits  and  other  l^al  instru- 
ments. As  to  the  second,  this  is  an  order,  and  every  intendment  is  to  be 
made  in  favour  of  an  order,  Rex  v.  Bissex  (a) ;  Rex  v.  Middleharet  (b) ; 
Rex  V.  Lloyd  (r).  Taking  the  whole  document  together,  it  sufficiently 
appears  that  the  residence  is  adjudicated  to  be  at  Mersham.  In  the  recital 
of  the  order,  Thomas  Gilbert  is  stated  to  reside  there,  and  in  the  adjudication 
he  is  described  as  «  the  said  Thomas  Gilbert^  The  statement  in  the  recital 
is,  therefore,  recognised  and  adopted  in  the  adjudication.  Indeed,  it  is  suffi- 
cient if  by  any  part  of  the  order  it  appears  that  the  case  is  within  ihe 
jurisdiction  of  the  justices.     In  Rex  v.  Fox,  cited  in  Rex  v.  Price  {d),  it  was 

(a)  1  Bum's  Just.,  Distress.  (c)  2  Str.  996. 

(b)  1  Burr.  399.  (d)  6  T.  R.  147. 
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held,  that  the  pkce  of  birth  need  not  appear  in  the  adjudication  part  of  a 
bastardy  order ;  yet  it  was  just  as  necessary,  in  that  case,  to  shew  that  the 
birth  was  within  the  jurisdiction,  as  here,  that  the  residence  was. — [Coleridge,  J. 
— Do  you  contend,  that  all  the  fiicts  which  appear  in  the  recital,  might  be  struck 
oat  from  the  other  part  of  the  order,  and  the  adjudication  be  simply  to  pay  ?] 
— Such  an  order  might  be  sufficient,  if  it  recognised  the  facts  in  the  recital. 
In  Rex  T.  Woodford  (e\  and  Rex  v.  Reeves  (/),  where  the  orders  were 
held  bad,  the  form  is  not  set  out 

E.  Perrif^  eontrd. — The  word  "of,"  used  as  it  is  in  this  order,  does  not 
necessarily  indicate  the  residence  of  a  party.  In  indictments,  in  writs  of 
summons,  it  has  no  such  meaning ;  in  the  latter  case  it  may  mean  nothing 
more  than  that  the  person  carries  on  his  bui^iness  at  the  place  named.  It  is  true 
that,  in  affidavits,  such  is  the  meaning  of  the  word ;  but  there  it  necessarily 
must  be  so,  because  the  Statute  requiring  a  statement  of  residence,  stich 
meaning  is  necessarily  attached  tx>  it.  Here  there  is  no  such  reason  for  fixing 
the  meaning,  and  the  fact  which  gives  jurisdiction  to  the  judges,  ought  not 
to  be  stated  ambiguously.  Rex  v.  Reevee  is  a  conclusive  authority  against 
this  order ;  there  ui  order  was  held  bad,  because  it  was  made  upon  a  party 
lodging,  for  a  few  days  only,  within  the  jurisdiction  of  the  magistrates  making 
the  order ;  yet  such  a  party  might  properly  have  been  described  '*  of"  the 
place  where  he  was  so  lodging. 

No  intendment  is  made  in  favour  of  orders ;  they  stand  on  the  same  looting, 
with  respect  to  construction,  as  convictions.  No  case  exists  where  intend* 
ment  has  been  made  of  a  fact  necessary  to  give  jurisdiction.  Rex  v.  Fox  (^), 
is  distinguishable ;  there,  the  recital  is  the  language  of  the  justices  themselves; 
it  is  not  so  here.  Rex  v.  Fox,  moreover,  was  the  case  of  an  order  in  bastardy, 
as  to  which  there  always  has  been  greater  looseness  than  in  other  cases. 
Day  y.  Rinjf  (A),  is  an  authority  to  shew  that  a  fact  necessary  to  give  juris- 
diction should  appear  in  the  adjudication. 

LiTTLBDALE,  J. — In  Comyn's  Digest,  title.  Ilea  in  Abatement,  f.  25,  many 
instances  are  given  where  the  word  *'  of,"  though  used  to  indicate  a  person*s 
addition,  does  not  necessarily  mean  that  he  resides  there.  However,  such  is, 
in  general,  the  meaning  attached  to  it.  This  order  was  made  under  the  pro- 
visions of  59  Geo.  3,  c.  12,  s.  26,  which  refers  to  43  Eliz.  c  2,  s.  7,  and 
extends  to  justices  at  petty  sessions  the  jurisdiction  given  to  them  at  quarter 
-sessions  by.  the  former  Statute.  The  objection  to  it  is,  that  it  does  not 
sufficiently  shew  that  the  person  upon  whom  the  order  was  made,  was  dwelling 
within  the  county  over  which  the  jurisdiction  of  the  justices  extended.  In 
Nolans  Poor  Law  (t),  it  is  laid  down,  that  an  order  of  maintenance  must 
state  that  the  residence  of  the  party  upon  whom  it  is  made  is  within  the 
jurisdiction  of  the  justices.  And  the  author  cites  Rex  v.  Wood/or d,  where 
the  order  was  held  to  be  bad  liecause  there  was  no  such  statement.  How- 
ever, that  case  affords  us  very  little  assistance,  because  the  form  of  the  order 
is  not  given.  From  the  recital  in  this  order,  it  appears  that  an  application 
had  been  made  to  the  justices  for  an  order  upon  T,  G.,  of  Mersham,  in  the 

(e)  1  Bott  371 ;  PI.  427.  (A)  5  A.  &  E.  359  j  2  Har.  &  Wol. 

(/)  2  BuUt  344.  178. 

ig)  Cited  6  T.  B.  148.  (/)  Vol.  2,  c.  30,  s.  4,  p.  264. 
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<KWf^«eh.    oeonty  of  Keni,  and  they  adjudge  the  said  T.  G.  to  pay,  &c.     If,  tbereJbie^ 

The  QuFiir     ^^  '"^y  ^  taken,  that  the  justices  thereby  adopt  the  description  of  7!  G. 

^-  before  given,  then  there  is  an  adjudication  that  he  was  dwelh'ng  within  their 

jurisdiction.     I  own  I  have  felt  some  doubts  whether  this  objection  is  not 

valid,  but  they  are  not  sufficiently  strong  to  justify  me  in  saying  that  the 

order  is  bad. 

Patteson,  J. — ^I  also  have  felt  some  doubt,  but  I  now  think  that  thia  order 
is  good.  It  is  true  that  ''  of*  may,  in  some  instances,  when  used  as  in  the 
present  case,  not  indicate  the  dwelling-place  of  the  party ;  yet  generally  it 
has  such  meaning,  and,  prima  facie,  it  must  be  taken  so  to  mean.  The  only 
question  then  is,  whether  the  justices  have  adjudged  the  party  to  be  dwelling 
within  their  jurisdiction,  since  that  fact  only  appears  in  a  mere  recital  of  the 
statement  of  others.  On  reading  the  whole  order,  I  think  that  the  justices 
have  actually  adopted  that  statement,  and  make  it  a  part  of  their  judgment. 

CoLBRiDGB,  J. — I  think  that  Mr.  Perry  laid  down  the  rule  of  intendment 
correctly ;  the  Court  must  see  that  the  justices  have  jurisdiction,  and  that,  not 
by  doubtful  language ;  but  when  once  their  jurisdiction  appears,  then,  the 
language  in  which  they  adjudge  all  that  appertains  to  the  facts  whereof  they 
have  jurisdiction*  must  be  interpreted  candidly  and  fairly.  But  this  is  not  a 
case  of  intendment  at  all.  The  first  question  is,  whether,  in  its  ordinary 
meaning,  the  word  "  of,^^  thus  used,  indicates  residence.  I  think  that  it  does. 
Then  have  the  justices,  in  their  adjudication,  adopted  the  recited  statement  as 
to  residence.  They  adjudge  "  the  said  T.  G.,  &c."  Who  is  the  said  T.  G.  7 
'•  7!  G.,  of  Mereham,  in  the  county  of  Kent^  They,  therefore,  do  adjudge 
that  he  dwells  within  their  jurisdiction.  The  case  of  Day  v.  Ring  was  quite 
different ;  there,  the  order  merely  stated  the  evidence  of  a  variety  of  facts, 
without  adjudging  as  to  those  facts  at  all. 

Rule  refused. 

Deedee  then  applied  for  costs,  but  the  Court  refused  to  grant  them. 


May  10. 

A  eonriction 
for  keeping 


Newman  v.  The  Earl  of  Hardwicke  and  another. 

^RESPASS,  for  taking  a  cart  of  the  plaintiff.     Plea,  Not  Guilty. 

At  the  trial,  before  Parke,  B.,  at  the  Cambridgeshire  Spring  Assizes,  the 

defendants  proved  that  they  were  justices,  acting  for  the  division  of  Arringlon, 
a^ordCT^f^^  in  that  county ;  and  that  the  plaintiff*  was  a  retailer  of  beer  in  that  division, 
justice*,  under  anJ  that  the  seizure  was  made  under  a  warrant,  dated  the  5th  of  November, 
1  W.  4/c.  64,  which  issued  the  6th  of  N'ovember,  upon  a  conviction  by  the  defendants  in 
5  W*4"c  85*  P®**y  sessions,  dated  the  30th  of  October,  1837,  which  slated  that  '*  R.  N. 
t.  6,  is  bad,  if     (the  plaintiff*),  being  a  seller  of  beer,  &c.,  by  retail,  and  licensed  to  sell  the 

it  do  not  aver 

that  the  sea* 

Biona  made  auch  order,  and  ftt  what  time  the  shop  was  kept  open. 

The  conviction  waa  dated  the  30th  of  October  ;  the  warrant  of  distress  under  it  was  dated  the 
5th  of  November,  but  tutted  the  6th  of  November.  The  Statute  authorises  the  issuing  a  warrant 
if  the  party  ahall  "refuse  or  neglect,  within  sevon  days,  &c.**  It  was  proved  that  the  party 
had  remaed  to  pay  before  the  warrant  iasued  .—Held,  that  no  objection  could  be  taken  to  the 
warrant. 
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same  by  retail,  to  be  drank,  &c.,  on  tho  premises,  Ac,  under  the  previsions  Qii««ii^^£«cfc. 
of  the  Statutes,  &c.,  did,  on  the  7th  of  October,  1837,  at  a  time  declared  to 
be  unlawful  by  an  order  of  the  justices  of  the  peace  of  and  for  the  said 
county,  acting  in  and  for  the  division  of  A.y  permit  beer  to  be  drank  on  the 
premises  mentioned  in  such  licence,  and  situate,  &c.,  against  the  tenor  of 
such  licence,  &c.,  &c.,  whereby  the  said  R,  N,  has  forfeited,  &c.  &c. 

The  warrant  recited  the  conviction,  and  that  the  plaintiff  had  refused  and 
neglected  to  pay  the  penalty  within  seven  days  after  the  conviction,  and 
ordered  the  distress.  It  was  also  proved,  that  on  the  day  of  conviction,  or 
the  day  afler,  the  plaintiff  said,  he  should  not  pay.  For  the  plaintiff,  it  was 
objected,  that  the  warrant  was  bad,  because  the  seven  clear  days  required  by 
the  Statute  {a),  had  not  elapsed  subsequent  to  the  time  of  conviction,  whether 
that  time  be  reckoned  from  the  date  of  the  warrant,  or  from  the  day  when  it 
issued.  The  learned  judge  overruled  this  objection.  Various  objections  were 
then  taken  to  the  conviction,  two  of  which  only  are  noticed  in  the  judgment 
of  this  Court.  One  was,  that  it  did  not  contain  any  substantial  allegation  of 
any  order  of  justices,  fixing  the  hours  for  closing  the  beer  shops ;  the  other, 
that  it  did  not  state  at  what  time  the  beer  shop  of  the  plaintiff  was  open. 
Upon  vrhich  the  learned  judge  directed  a  verdict  for  the  plaintiff)  reserving 
leave  to  the  defendants  to  move  to  enter  a  nonsuit 


ByUi  (27th  April),  moved  for  a  nonsuit  or  a  new  trial. — The  warrant  in 
this  case  was  good.  The  day  on  which  the  warrant  issued  is  the  day  which 
is  material,  and  not  the  day  of  the  date,  Steel  v.  Mart  (5) ;  Rex  v.  Picton  (c). 
That  being  so,  the  seven  days  required  by  the  Statute  had  elapsed,  because 
those  days  are  to  be  reckoned  one  day  inclusive,  the  other  exclusive,  Wallace 
T.  King  (d) ;  but  in  this  case  it  is  not  necessary  to  enter  into  such  calcula- 
tion. The  words  of  the  Statute  are,  "  refuse  or  neglect  within  seven  days." 
The  seven  days  have  reference  only  to  a  neglect  to  pay,  and,  upon  a  refuial 
to  pay,  it  was  competent  to  the  justices  to  issue  a  warrant  immediately. 

As  to  the  conviction,  it  need  not  contain  a  substantive  allegation  that  an 
order  was  made.  The  order  is  framed  upon  the  form  of  the  licence  given  in 
the  schedule  to  4  &  5  fT.  4,  c.  85 ;  and,  as  to  the  time  when  the  plaintifTs 
house  was  open,  it  was  not  necessary  to  state  that,  for  the  purpose  of  shewing 
the  jurisdiction,  because  the  time  for  being  open  is  a  matter  wholly  in  the 
discretion  of  the  justices,  and  therefore  it  cannot  be  urged  that  they  may 
have  exceeded  their  jurisdiction.  The  orders  made  by  the  magistrates  under 
4  &  5  F9^  4,  c.  85,  s.  6,  have  the  force  of  an  Act  of  Parliament.  It  would 
have  been  sufficient,  therefore,  if  the  conviction  had  merely  stated  that  the 
plaintiff's  house  was  open  at  unlawful  hours. 

Thb  Court  intimated,  that  they  held  the  objections  to  the  warrant  to  be 
invalid  ;  but,  as  to  the  objections  against  the  conviction. 

Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court — This  was 
an  action  agamst  two  justices  of  the  peace  for  the  county  of  Cambridge,  for 


(a)  11  G.  4,  &  1  W.  4,  c.  64,  8.  21.  (c)  2  East,  195. 

(b)  4  B.  &  C.  272.  (fi)  1  H.  Bl.  13. 


2S6 

QicemV  Bmuk, 
Nkwnan 

V. 

The  Karl  of 
Uaeowickb. 
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selling  plaintiff's  goods  under  a  warrant  of  diBtregs.  The  defence  was,  a 
conviction  of  the  plaintiff  by  the  same  magistrates,  for  having  kept  open  his 
beer  shop  at  times  prohibited  by  the  order  of  justices,  in  execution  of  the 
power  vested  in  them  by  11  Geo.  4,  and  I  Will.  4,  c.  64,  s.  14,  and  4  &  5 
Will.  4,  c.  85,  s.  6.  By  the  clause  last  referred  to^  the  petty  sessions  are 
required  to  issue  an  order  for  cloiiing  the  beer  shops  during  the  year,  which 
order  has  the  force  of  a  parliamentary  enactment,  and  the  present  conviction 
was  for  keeping  the  plaintiff's  house  open  at  a  time  so  made  illegal.  Various 
objections  were  taken  to  it.  Two  appear  to  us  to  be  fatal.  There  is  no  aver* 
ment  that  the  sessions  made  such  order,  nor  at  what  time  the  house  was  kept 
open.  Those  are  substantial  defects  in  the  conviction ;  and  the  plaintiff  is 
entitled  to  keep  his  verdict. 

Rule  refused. 


BNO  OF  BASTIR  TKRM. 


CASES 

ARGUfcD    AND    DETERMINED 

IN  TfaB 

COURT    OF    QUEEN'S    BENCH, 
AND    BAIL    COURT, 

IN 

Trinity  Term,  1  Victoria,  1838. 


REGULiE   GENERALES. 


BailGwrf. 


KBOUUB 
0BNB&ALI8. 


Cl^HEREAS,  it  is  expedient  that  certain  of  the  rules  and  regulations, 
made  in  Hilary  Term,  in  the  4th  year  of  his  late  Majesty,  King  Wil- 
liam the  Fourth,  pursuant  to  the  Statute  of  the  3d  &  4th  William  4,  c.  42, 
s.  1,  should  be  amended,  and  some  further  rules  and  regulations  made, 
pursuant  to  the  same  Statute: 

It  is  therefore  ordered,  that  from  and  afler  the  first  day  of  Michaelnuu 
Term  next  inclusive,  unless  Parliament  shall  in  the  meantime  otherwise 
enact,  the  following  rules  and  regulations,  made  pursuant  to  the  said  Statute, 
shall  be  in  force. 

It  is  ordered,  that  the  17th  and  19th  of  the  general  rules  and  regulations, 
made  pursuant  to  the  Statute  3d  &  4th  William  4,  c.  42,  s.  1,  be  repealed ; 
ind  that,  in  the  place  thereof,  the  two  following  amended  rules  be  substi- 
tuted, riz.: 

1.  For  the  17th  rule  (a):  When  money  is  paid  mto  Court,  such  payment  Payment  of 
shall  be  pleaded  in  all  cases,  and,  as  near  as  may  be,  in  the  following  form,  uour?  "**° 
muiaiis  mutandis  : 

"  C.  D.  \    The  day  of  ,  the  defendant,  by 

*^-     >  ,  his  attorney,"  (or  "  in  person,  &c.),  says  " 


;.  V,\    The 
^    )    (or,  in 


^'  **•  y    (or,  in  case  it  be  pleaded  as  to  part  only,  add  "  as  to  £ 
being  part  of  the  sum  in  the  declaration,''  or  "  count  mentioned,"  or 
*'  as  to  the  residue  of  the  sum  of  £  ,)  that  the  plaintiff  ought 

not  further  to  maintain  his  action,  because  the  defendant  now  brings 
into  Court  the  sum  of  £  ,  ready  to  be  paid  to  the  plaintiff.     And 

Uiat  the  defendant  further  says,  that  the  plaintiff  has  not  sustained 

(a)  5  B.  &  Adol.  vi. ;  3  Nev.  &  Man.  6;   10  Bing.  468 ;   4  M.  &  Scott,  138; 
4  Tyr.  xiii. ;  2  Cr.  &  Mecs.  18 ;  2  Dowl.  P.  C.  320. 
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Bail  C-mH, 

KBOULJB 
OENBEALBl, 


Proc^Minpn  by 
the  plaintiff 
after  payment 
of  money  into 
Court. 


General  intue 
by  Statute. 


Paynentt  cr*- 
dited  in  par^ 
ticulars  of 
demand  need 
not  be  pleaded. 


Bxeeption  as 
to  claims  for  s 
balance. 

Payments  not 
evidence  in  re* 
duction  of  da^ 
I  or  debt. 


damages/'  (or,  in  actions  of  debt,  ''  that  he  never  was  indebted  to  the 
plaintifT)  to  a  greater  amount  than  the  sdd  sum,  Slc,,  in  respect  of  the 
cause  of  action,  in  the  declaration  mentioned,''  (or  ''  in  the  introductory 
part  of  this  plea  mentioned,)  and  this  he  is  ready  to  yerify;  where- 
fore he  prays  judgment,  if  the  plaintiff  ought  further  to  maintain  his 
action  thereof." 

2.  For  the  I9th  rule  (b) :  The  plaintiff,  afler  delivery  of  a  plea  of  payment 
of  money  into  Court,  shall  be  at  liberty  to  reply  to  the  same,  by  accepting 
the  sum  so  paid  into  Court  in  full  satisfaction  and  discharge  of  the  cause  of 
action  in  respect  of  which  it  has  been  paid  in ;  and  he  shall  be  at  liberty,  in 
that  case,  to  tax  his  costs  of  suit ;  and,  in  case  of  non-payment  thereof  within 
forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed ;  or  the 
plaintiff  may  reply  '*  that  he  sustained  damages,"  (or,  "  that  the  defendant 
was  and  is  indebted  to  him,"  as  the  case  may  be)  "  to  a  greater  amount 
than  the  said  sum."  And,  in  the  event  of  an  issue  thereon  being  (bund  for 
the  defendant,  the  defendant  shall  be  entitled  to  judgment  and  his  costs  of 
suit. 

3.  It  is  ordered,  that  in  every  case  in  which  a  defendant  shall  pkad  the 
genera]  issue,  intending  to  give  the  special  matter  in  evidence  by  virtue  of  any 
Act  of  Parliament,  he  shall  insert  in  the  margin  of  such  plea  the  words  '*  by 
Statute,"  otherwise  such  plea  shall  be  taken  not  to  have  been  pleaded  by 
virtue  of  any  Act  of  Parliament ;  and  such  memorandum  shall  be  inserted  in 
the  margin  of  the  issue,  and  of  the  Ntsi  /Viutf  record. 

4.  In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expenoe  of  a 
plea  of  payment)  shall  have  given  credit  in  the  particulars  of  his  demand 
for  any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the 
plaintiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of 
such  sum  or  sums  of  money : 

5.  But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance, 
without  giving  credit  for  any  particular  sum  or  sums. 

6.  Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  in 
reduction  of  damages  or  debt ;  but  shall  be  pleaded  in  bar. 

Signed  by  the  fideen  Judges. 


Slaying  pro- 
ceedings in 
actions  on  bills 
or  notes. 


TT  is  ordered,  that  in  future,  in  any  action  against  an  acceptor  of  a  bill  of 
exchange,  or  the  maker  of  a  promissory  note,  the  defendant  shall  be  at 
liberty  to  stay  proceedings,  on  payment  of  the  debt  and  costs  in  that  action 
only. 

Signed  by  the  fifteen  Judges. 

(b)  5  B.  &  Adol.  VI. ;   3  Nev.  &  Man.  7 ;    10  Bing.  468 ;  4  M.  &  Scott,  138; 
4  Tyr.  xiii. ;  2  Cr.  &  Mecs.  19;  2  Dowl.  P.  C.  321. 
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Solly  t;.  Richardson.  b^^. 

r^N  the  2l8t  of  November  last,  the  plaintiff  served  a  writ  of  summons  on   A  judgehmT- 

tbe  defendant  in  an   action  on  a  bill  of  exchange,  but  a  mistake   [hft^the 
was  made  in  the  writ  as  to  the  second  christian  name  of  the  defendant     On  plaintiff  might 
the  29th,  a  summons  was  served  on  the  part  of  the  defendant  to  set  aside  the  writ  of  rain- 
serrke  of  the  writ  for  the  irregularity,  and  on  the  hearing  on  this  summons,   "^J'<,"fJ^J" 
the  next  day,  before  a  judge  at  chambers,  he  made  an  order  that  the  plaintiff  —Held,  that ' 
might  amend  the  writ  as  to  the  defendant's  name,  on  payment  of  costs.    The   not  having?^ 
IblJowhig  day  the  defendant  had  the  costs  taxed  on  this  order,  and  the  plaintiff  ppred,  the 
the  same  day  gave  him  notice  that  he  had  abandoned  the  action,  and  that  the  Sot  bound  to 
defendant  need  not  appear.    The  plaintiff  then  commenced  an  action  in  the  *f^°"IJ^ 
Court  of  Exchequer,  on  the  same  bill  of  exchange.    On  the  7th  of  December,  might  abandon 
the  defendant  obtained  a  summons  to  rescind  the  order  of  the  80th  of  Ab-  thatTuter^^ 
vember,  but  his  application  was  refused.     The  defendant,  however,  ailer  « judgment  of 
giving  notice  that  unless  the  costs  were  paid  he  should  proceed  to  sign   aaenrvdvwas 
judgment  of  non  proe,  entered  an  appearance,  and  signed  judgment  accordingly,   i^^svltf. 
A  rule  having  been  obtained  to  shew  cause  why  this  judgment  of  non  pros 
should  not  be  set  aside  for  irregularity  : 

R.  F.  Rieharde,  last  Term,  shewed  cause. — ^The  question  here  is,  whether 
the  i^aintiffwas  at  liberty  to  abandon  his  writ  after  be  had  obtained  the  order 
to  amend  it  It  is  submitted  that  he  was  not,  and  that  therefore  this  judg- 
ment of  nan  proe  is  regular.  A  party  may  abandon  a  writ  before  any  costs 
have  been  incurred  on  the  other  side^  but,  in  the  present  case,  the  defendant 
had  incurred  costs,  and  the  plaintiff,  afTer  obtaining  the  order  to  amend  his 
writ  on  payment  of  costs,  cannot  refuse  to  act  on  it. 

Buii,  conird. — ^It  was  not  obligatory  on  the  plaintiff  to  act  on  the  order  to 
amend  the  writ,  but  he  was  at  liberty,  as  in  other  cases  where  an  order  is 
made  to  do  a  thing  on  payment  of  costs,  to  decline  taking  the  benefit  of  the 
order.  The  practice  has  always  been,  that,  before  appearance,  the  plaintiff 
is  at  liberty  to  abandon  his  writ.  There  is  no  pretence  for  saying,  that  the 
defendant  has  been  put  to  any  costs,  unless  the  amendment  is  in  fact  made. 
The  case  of  Gri^  v.  Gray  (a),  shews  that  the  mistake  in  the  christian 
name  was  no  cause  for  setting  aside  the  service  of  the  writ,  and  therefore 
the  defendant  need  not  have  incurred  the  costs  occasioned  by  obtaining  the 
summons  for  that  purpose. 

CoLERiDOB,  J.,  this  Term  {Jtme  4th),  read  the  following  judgment  of  Wtl- 
liogM,  J.,  before  whom  the  case  was  argued. — This  was  a  motion  to  set  aside 
a  judgment  of  non  pros  for  irr^ularity,  under  the  following  circumstances. 
The  plaintiff  had  sued  out  a  writ  against  the  defendant  in  a  wrong  name ; 
whereupon  the  latter  took  out  a  summons,  calling  upon  the  plaintiff  to  shew 
cause  why  the  writ  should  not  be  set  aside  for  that  defect.    Upon  the  hearing 

(a)  2  Gale,  201 ;  5  Dowl.  P.  C.  331. 
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of  thai  summons,  the  plaintlflT  obtained  leave  to  amend  the  writ  upon  payment 
of  costs.  The  plaintiflT,  however,  did  not  think  fit  to  draw  up  an  order,  but 
declined  so  to  do,  and  in  lieu  thereof,  gave  notice  to  the  defendant,  before  he 
had  appeared,  that  he  (the  plaintiff),  had  abandoned  the  said  writ,  and  would 
not  proceed  thereon,  and  required  the  defendant  not  to  appear.  The  de* 
fendant,  however,  considering  that  what  had  been  ordered  about  the  amend- 
ment of  the  writ,  must  be  taken  to  have  been  actually  done,  entered  an 
appearance,  and  signed  judgment  for  want  of  a  declaration  ;  and  the  questk)n 
16,  whether  he  was  right  in  so  doing.  Jt  seems  to  me,  that  he  clearly  was 
not.  The  order,  until  drawn  up,  amounted  to  nothing;  and  the  plaintiff 
might  equally  forego  the  benefit  of  that,  as  of  anytliing  else  done  or  ordered 
in  his  favour.  The  defendant,  therefore,  could  not  compel  the  plaintiff,  who 
had  chosen  to  adopt  another  course,  to  proceed  upon  the  order,  nor  was 
entitled  to  treat  it  as  being  in  force,  and  to  consider  the  amendment  which, 
upon  certsin  terms,  might  have  been  made,  as  made  actually.  Upoa  this 
short  ground,  I  think  that  what  the  defendant  has  done  was  wrong,  and  that 
the  rule  for  setting  aside  the  judgment  of  non  pros,  with  costs,  must  there- 
fore be  made  absolute. 

Rule  absolute. 


Harrison  v.  Williams. 


If  issue  it 
joined  in 
Michaelmu 
vacation  in  a 
oountrj  cause, 
and  no  notice 
of  trial  is  ^ven, 
a  rule  for  judg- 
ment as  in 
case  of  a 
nonsuit,  movad 
for  in  Easter 
Term,  is  too 
early. 


ISSUE  was  joined  in  this  cause,  which  was  a  country  cause,  on  the  14ih  of 
December  last,  which  was  in  the  vacation  afler  Michaelmas  Term.     No 
notice  of  trial  was  given,  and,  in  Easter  Term,  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit  was  obtained. 

E,  F,  Wiliiams,  in  that  Term,  shewed  cause,  and  contended  that  the 
motion  was  made  too  early. 

R.  F.  Richardsy  contrd,  contended,  that  the  case  of  Evans  v.  Barnard  (<»). 
overruling  that  of  Smith  v.  Miller  (b) ;  Robinson  v.  Taylor  (c)  ;  Williams 
V.  Edwards  (d),  and  Crowley  v.  Dean  {e),  were  authorities  to  shew  that 
there  was  no  difference  between  issue  being  joined  in  a  Term,  or  in  the  va- 
cation afler  it ;  and  that,  consequently,  if  the  judgment  of  the  Court  in  the 
case  of  Apperley  v.  Morse  (/),  which  had  been  argued,  but  in  which  judg- 
ment had  not  been  given,  was  in  favour  of  that  application,  it  ought  also  to 
be  in  favour  of  the  present. 

Cur.  adv.  wit. 


Ck)LERiDGB,  J.,  this  Term  (June  4th),  read  the  following  judgment  of 


(a)  1  Horn  &  Hurl.  4;  3  Mees.  & 
WcIb.  276. 

(b)  6  Dowl.  P.  C  154;  3  Mees.  & 
WeU.  60. 

(c)  2  Har.  &  WoL  304;    5  Dowl. 
P  C.  518. 


(ff)  1  Cr,  M.  &  Ro8.  583;  3  Dowl. 
P.  C.  183;  5  Tvr.  177. 
(c)  1  Vr.  &  Jerv.  18. 
(/)  Ante,  171. 
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WiiUiamM,  J.>  before  whom  the  case  was  argued. — ^This  was  a  motion  for  JPmlCWt 
judgnient  as  in  case  of  a  nonsuit,  made  in  the  last  {Easter)  Thrm,  Issue 
was  joined  in  December  laetj  and  no  notice  of  trial  given  in  the  Hilary  Term 
following ;  and  the  question  is,  whether  the  motion  was  made  too  soon.  It 
n» as -made,  I  belieye,  in  consequence  of  my  having  decided,  that  where  issue 
was  joined  in  Miehaelmae  Term,  the  motion  may  be  made  in  Easter  Term 
after.  The  cases  seemed  to  me  to  be  involved  in  some  doubt,  how  far  two 
entire  Terms  should  not  intervene  between  issue  joined  and  the  motion.  Afler 
a  good  deal  of  consideration  of  those  cases,  however,  and  much  enquiry  made 
bj  the  masters  amongst  themselves,  and  the  officers  of  the  other  Courts,  I 
came  to  the  decision  above-mentioned,  chiefly  upon  the  authority  of  a  decision 
of  my  brother  LittUdaU  expressly  in  point.  This  motion  was  made  soon 
after,  in  a  case  where  a  still  shorter  interval  has  elapsed  since  the  issue  was 
joined.  A  distinction  between  the  cases  might,  perhaps,  be  made,  either  on 
the  ground  that  the  issue  joined  in  vacation  must  be  considered  as  of  the 
ensuing  Term,  or  that,  when  issue  is  so  joined,  the  plaintiff  ought  not  to  be 
driven  so  speedily  to  give  notice  of  trial ;  but  probably,  in  matters  of  mere 
r^nlation  and  practice,  the  best  and  safest  course  is  to  consider  what  has 
been  done,  as  the  rule  for  what  ought  to  be  done  afler ;  and,  as  I  can  find  no 
case  in  which,  under  the  same  circumstances,  this  motion  was  successfully 
made,  and  none  such  has  been  suggested,  I  do  not  think  I  am  warranted  in 
originating,  what,  so  far  as  I  know,  is  a  new  practice ;  and  therefore,  there 
must,  in  this  case,  be  no  rule. 

Rule  discharged. 


Barnbs  v.  The  Bank  of  England. 

npHIS  was  an  action  of  trover,  brought  by  Barnes,  to  recover  an  Exchequer  in  trover,  an 
bill  of  1,000/.     The  bill  had  been  deposited  at  the  Bank  of  England  j-'^JJatobe 
for  safe  custody  by  Partridge^  who  kept  a  banking  account  there,  and  had  tried  under  Um 
since  become  bankrupt.     In  Hilary  Term  last,  an  application  was  made  on  aS^SSISS 
the  part  of  the  defendants,  under  the  Interpleader  Act,  1  &  2  fF.  4,  c.  58,  s.  1,  t^«  pUintiff 
and  the  Court  directed  three  issues  to  be  tried  in  which  Barnes  was  to  be  Jhe  fwmw  wm 
the  plaintiff,  and  the  assignees  of  Partridge,  the  claimants,  were  to  be  the  JJ^^p^^-'eS^i 
defaidants  (a).     The  issues  were,  first,  whether  at  the  time  the  fiat  issued  ii^mx^^tX 
against  Partridge  the  Exchequer  bill  was  the  property  of  Partridge  ;  secondly,  JSJ^wm  fo7 
whether,  at  that  time,  the  bill  was  in  the  true  order  and  disposition  of  Pat^  y^yx^ii  the  m- 
tridge ;  and,  thirdly,  whether  the  defendanU  were  assignees,  under  a  valid  b^^t*>- 
fiat  against  Partridge,     The  action  of  trover  was  stayed  until  the  trial  of  the  ^^*  ^^  . 
issues,  and  the  Bank  of  England  was  directed  to  retain  possession  of  the  cumBtances,  he 
Exchequer  bill  until  the  same  time.     The  costs  of  the  Bank  of  England  in  Tn'JeSSliig'lo 
the  action  of  trover,  were  directed  to  be  paid  by  the  unsuccessful  party  in  the  ^eli^^  Jt  up 
issue.   Before  the  trial  of  the  issues,  the  plaintiff  abandoned  the  third,  and  on  the  ordw  of  the 
trial,  the  two  first  were  found  in  his  favour  (A).    An  application  was  then  §2S^ti^Jfo,e 

the  nnmcfcii 
fill  party  ou  the  issue,  must  pay  the  costs  of  an  application  to  the  Court  for  that  puipossb 

(a)  Sec  the  case,  ante,  50.  {h)  See  mUs  v.  Hopkins,  3  Dowl. 

P.  C.  346. 
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Bi^^w;*.  made  by  Bamet  to  the  Bank  of  England,  to  deliver  up  the  Exchequer  bill, 

Barnbi  ^^^  '^  ^^  refused,     A  rule  nisi  was  last  Term  obtained  on  behalf  of  Barnes, 

TheBAiTK  of  ^'^^  ***®  ®*°*^  ®^  England  to  deliver  up  the  Exchequer  bill,  and  for  the  Bank 

Ekolamd.  of  England,  or  the  assignees  of  Partridge,  to  pay  all  costs. 

Maule,  on  behalf  of  the  Bank  of  England,  last  Term,  shewed  cause,  and 
stated  that  there  was  no  objection  to  delivering  up  the  Exchequer  bill  to 
Barnes,  but  contended  that  it  was  necessary  to  have  the  order  of  the  Court 
for  that  purpose,  and  that  the  Bank  was  therefore  justified  in  declining  to 
deliver  it  up,  when  application  was  made  without  the  order  of  the  Court.  It 
was  also  submitted,  that  the  Bank  was  entitled  to  the  costs  of  the  action  of 
trover,  and  of  the  present  application. 

R,  V.  Richards,  for  the  assignees  of  Partridge,  submitted,  that  they  were 
not  bound  to  pay  the  costs  of  this  application,  which  was  unnecessary  except 
for  the  improper  refusal  of  the  Bank,  aAer  the  trial  of  the  issues,  to  deliver 
up  the  Exchequer  bill  to  Barnes,     Bowen  v.  Bramidge  (c),  was  cited. 

Piatt,  for  Barnes,  submitted,  that  he  was  entitled  to  be  paid  by  the  Bai 
the  costs  of  the  action  of  trover  up  to  the  time  of  the  application  to  the  Cour 
under  the  Interpleader  Act,  as  it  was  clear  that  the  Bank  had  no  defence  U. 
that  action,  and  that,  according  to  the  terms  of  the  Interpleader  rule,  the 
assignees  of  Partridge,  who  had  been  unsuccessful  on  the  issues,  were  bound 
to  repay  those  costs  to  the  Bank.  It  was  also  submitted,  that  Barnes  was 
entitled  to  the  costs  of  the  present  application,  as  there  had  been  a  previous 
application  to  the  Bank  for  the  Exchequer  bill. 

Cur.  adv.  vult. 

CoLBRlDOB,  J.,  in  the  vacation,  drew  up  a  minute  for  a  rule,  but  the  rule 
not  having  been  drawn  up,  application  was  made  this  Term  to  amend  the 
minute. 

CoLBRiDGE,  J.,  {May  25th),  gave  judgment. — In  this  case,  Barnes  sued 
the  Bank  of  England  in  trover  to  recover  an  Exchequer  bill,  of  which  he  was 
the  owner;  a  claim  was  also  made  to  it  by  the  assignees  of  Partridge,  a 
bankrupt,  whereupon  an  application  was  made  to  the  Court  under  the  Inter- 
pleader Act.  Three  issues  were  directed  to  be  tried  between  Barnes  and  the 
assignees  of  Partridge,  and  Barnes  recovered  a  verdict.  The  rule  directing 
the  issues  had  ordered  that  the  Bank  of  England  should  in  the  meantime 
retain  the  Exchequer  bill.  On  the  questions  raised  on  the  issues  being  de- 
cided, an  application  was  made  by  Barnes  to  the  Bank  of  England  to  deliver 
him  up  the  bill ;  the  Bank  of  England  declined  to  do  so,  and  I  think  that,  under 
the  circumstances,  they  were  justified  in  so  declining,  as  it  might  be  necessary 
to  make  application  to  the  Court.  When  this  application  was  made,  no 
resistance  was  made  to  it  by  the  assignees  of  Partridge,  except  as  to  the 
costs  of  the  last  application.  I  drew  up  a  minute  for  a  rule,  in  which  I 
decided  in  favour  of  Barnes,  except  that  I  did  not  give  him  the  costs  of  the 
last  application,  on  the  authority  of  the  case  of  Bawen  v.  Bramidge;  but,  on 

(c)  2Dowl.  P.  C.  213.J 
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lurtber  ooDsideration  of  that  case,  I  think  that  I  ought  to  give  Bame$  the  costs 
of  tfaid  applicatbn  also.  The  principle  of  that  case  is,  that  if  the  application  to 
the  Court  might  have  been  spared,  and  there  has  not  been  an  application  to 
the  party,  the  costs  ought  not  to  be  granted.  I  agree  that  if  it  appears  that 
there  was  no  necessity  for  the  party  to  apply  to  the  Court,  the  costs  ought 
not  to  be  allowed,  and  unless  I  could  distinguish  this  case,  I  would  not,  of 
course  overrule  that  of  Bowen  v.  BramidgCj  which  was  a  decision  of  the  full 
Court  of  Exchequer;  but  in  this  case  it  was  necessary  for  Barnet  to  make 
application  to  the  Court,  as  there  might  be  so  ma^y  points  to  be  decided 
between  the  parties.  He  is,  consequently,  entitled  to  the  costs  of  the  appli- 
cation, as  well  as  of  the  other  steps  that  have  been  taken. 

A  rule  was  then  drawn  up,  that,  on  payment  by  Barnes  to  the  Bank 
of  England  their  costs  of  the  action  of  trover,  and  also  of  the  rule 
obtained  under  the  Interpleader  Act,  and  also  of  the  rule  directing 
the  issues,  and  also  of  this  application,  that  the  Bank  should  deliver 
up  to  Barnes  the  Exchequer  bill ;  and  that  the  assignees  of  Par- 
iridffe  should  repay  to  Barnes  all  (he  before-mentioned  costs,  and 
should  also  pay  to  Barnes  his  costs  of  the  action  of  trover,  of  the 
two  rules,  and  of  this  application,  and  also  (he  costs  of  the  trial  of 
the  issues. 
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Minster  v.  Scoone. 

MM  ANSEL  moved  to  set  aside  a  verdict  which  had  been  found  for  the  A  nodct  ol 
plaintiff  in  this  case  on  a  writ  of  trial,  granted  under  the  Stat.  3  A  A  JJ^-iTif  tnii 
W.  4,  c  42,  on  the  ground  of  a  defect  in  the  notice  of  trial.     It  was  a  London  »•«*  not  state 
cause,  and  the  writ  of  trial  omitted  to  state  the  hour  at  which  the  trial  was  to  iIhfcb?uVto 
take  place.    It  was  submitted,  that  a  notice  of  executing  a  writ  of  trial  ought  ^«  P**^* 
to  mention  the  hour  as  well  as  the  day,  in  the  same  way  that  a  notice  of 
executing  a  writ  of  inquiry  did,  as  the  sheriffs  held  their  Courts  at  very  various 
hours  in  different  counties,  and  that^it  was  not  similar  to  a  notice  of  trial,  which 
did  not  require  the  hour  to  be  mentioned.     The  case  of  Hanslow  v.  Wilks  (a), 
where  the  Court  set  aside  a  verdict  on  account  of  the  cause  having  been 
tried  at  an  earlier  hour  than  that  mentioned  in  the  notice,  was  referred  to. 

Coleridge,  J. — The  case  cited  is  very  didcrent ;  thei«e,  the  particular  hour 
was  fixed  in  the  notice.  It  is  easy  for  a  party  to  ascertain  the  hour  at  which 
a  sheriff  will  take  writs  of  trial,  if  he  knows  the  day.  There  is  no  ground, 
therefore,  for  the  application.  Jt  might  be  inconvenient  to  make  it  necessary 
to  state  the  hour ;  besides,  cases  which  are  in  London  and  Middlesex,  are 
within  the  principle  of  the  practice  as  to  notices  of  trial  at  the  assizes. 

Rule  refused. 


(a)  5  Dowl.  P.  C.  295. 
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In  an  action  of 
ftUnder,  the 
under-BherifT, 
in  answer  to 
a  question  from 
the  jurj  on 
executing  a 
a  writ  of  in* 
quiry,  errone- 
ously said,  that 
any  amount  of 
damases  would 
entitle  the 
plaintiff  to  the 
costs;  where- 
upon they  gave 
It.  damages  :— 
Held,  that  thia 
was  not  such  a 
misdirection  aa 
would  entitle 
the  plaintiff  to 
a  new  enquiry, 
or  to  have  the 
damages  in- 
creased to  40f . 


Grater  r.  Collard. 

^HIS  was  an  action  by  an  attoraej  for  slander ;  the  defendant  suftred  judg- 
ment by  default,  and  on  the  execution  of  the  writ  of  inquiry,  the  jury,  after 
they  had  consulted  together,  asked  the  under-sheriff  what  amount  of  damages 
would  entitle  the  plaintiff  to  costs.  The  nnder-^sheriff  replied,  that  one  far- 
thing or  any  sum  would  entitle  him  to  the  costs ;  the  jury  then  found  a 
verdict  for  one  shilling  damages.  A  rule  having  been  obtained  last  Term, 
calling  on  the  defendant  to  shew  cause  why  the  inquisition  should  not  be  set 
aside  and  a  new  inquiry  had,  or  why  the  damages  should  not  be  increased  to 
forty  shillings. 

R  N.  Rogers^  thia  Term,  shewed  cause. — The  ground  on  which  a  new  in- 
quiry is  sought  for  in  this  case  is,  that  there  has  been  a  misdirection  on  the 
part  of  the  under-sheriff,  in  saying  that  any  sum  would  carry  costs,  whereas 
by  the  Statute  21  Jac.  1,  c.  16,  s.  6,  if  the  damages  are  assessed  under  forty 
shillings,  the  plaintiff  can  only  recover  the  same  amount  of  costs  as  the 
damages  given.  It  is  inferred,  from  the  question  asked  by  the  jury,  that  had 
they  been  rightly  informed,  they  would  have  found  a  verdict  for  forty  shillings 
damages.  The  costs,  however,  is  a  matter  with  which  the  jury  have  no 
concern ;  they  are  to  assess  the  damages  that  the  plaintiff  has  sustained,  and 
the  costs  are  merely  the  consequence  of  the  verdict  This  is  not  a  misdirec- 
tion for  which  a  new  inquiry  will  be  granted ;  the  misdirection  should  have 
been  one  that  led  the  jury  to  a  wrong  verdict,  or  to  a  wrong  estimate  of 
evidence,  not  such  a  misdirection  as  the  present,  which  regards  the  costs,  over 
which  the  jury  have  no  jurisdiction.  The  invariable  practice  with  the  judges 
has  been,  to  refuse  to  give  a  jury  information  as  to  the  amount  of  damages 
which  will  entitle  a  plaintiff  to  costs,  and  to  say  that  the  costs  are  the  mere 
consequence  of  the  verdict  with  which  the  jury  has  nothing  to  do. — On  the 
latter  branch  of  the  rule  he  was  stopped  by  the  Court 

James,  contrd. — There  has  been  an  essential  misdirection,  for  which  the 
Court  will  order  a  new  inquiry.  The  costs  are,  in  fact,  part  and  parcel  of 
the  damages.  That  is  laid  down  to  be  so  in  Tidd's  Practice  (a).  In  Phi!- 
lips  v.  Bacon  (6),  it  was  held  that,  in  a  legal  sense,  costs  are  included  in  the 
word  damages.  The  form  of  a  scire  facias  on  a  judgment  also  shews  that 
costs  and  damages  are,  in  a  legal  sense,  the  same.  So  also,  the  inquisition 
that  would  be  returned  in  this  case,  would  include  the  costs  as  well  as  the 
damages.  If,  therefore,  the  sheriff  has  misdirected  the  jury  as  to  the  costs, 
he  has  also  misdirected  them  as  to  the  damages.  There  is  no  doubt  but  that 
judges  refuse,  in  general,  to  give  juries  information  respecting  the  amount  of 
damages  which  will  entitle  the  plaintiff  to  the  costs,  and  that  may  be  the 
better  practice ;  but  if  they  do  undertake  to  give  the  information,  they  must 
give  it  correctly.  The  misdirection  here  consists,  not  in  giving  the  information, 
nor  in  refusing  to  give  it,  but  in  giving  it  erroneously.  It  is  clear  that  the 
plaintiff  has  suffered  an  injury  from  this  misdirection,  and  the  rule  must, 
therefore,  be  made  absolute  for  a  new  inquiry. 


(a)  P.  945, 9th  ed. 


(6)  9  East,  298. 
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CoLBRlDGB,  J. — There  is  no  ground  stated  for  a  new  inquiry  in  this  case,  Bai^  Cowrt. 
except  a  misdirection,  and  in  order  to  constitute  a  misdirection,  it  is  ne- 
cessary that  the  jury  should  have  received  some  wrong  information  on  some 
matter  which  is  directly  in  issue,  or  which  is  substantially  connected  with 
the  finding  of  the  issue.  It  has  been  contended,  that  there  has  been  a  misdi- 
rection on  two  grounds ;  first,  that  the  costs  being  essentially  part  of  the 
damages,  they  are  directly  within  the  issue.  If  that  be  so,  then,  whenever  a 
judge  refuses  to  give  information  to  a  jury  respecting  costs,  he  withholds 
proper  information  from  them,  and  consequently,  has  misdirected  them.  Now, 
the  practice  is  inveterate,  and  supported  by  the  highest  authority,  to  refuse 
such  information.  I  shall  not,  therefore,  disturb  it,  and  must  suppose  that 
costs  and  damages,  for  this  purpose,  are  quite  distinct  matters.  Then,  se- 
condly, if  not  directly  within  the  issue,  are  the  costs  so  much  a  part  of  the 
issue  as  that  to  give  the  jury  wrong  information  respecting  them  constitutes 
a  misdirection  ?  I  can  conceive  some  cases  in  which  such  wrong  information 
might  mislead  the  jury ;  but  let  us  see  whether  the  present  is  such  a  case. 
Here  the  jury  asked  what  amount  of  damages  would  entitle  the  plaintiff  to 
the  costs ;  they  were  then  misinformed,  and  told  that  one  farthing,  or  any 
sum,  would  entitle  him  to  the  costs.  Now,  if  their  object  was  only  to  give 
the  plaintiff  damages,  it  vras  still  left  open  to  them  to  give  whatever  damages 
the  plaintiff  was  justly  entitled  to,  and  therefore,  as  to  that  particular  point, 
they  were  not  misled ;  but,  if  their  object  was  to  give  such  an  amount  of 
damages  as  would  secure  to  the  plaintiff  his  costs,  that  was  doing  what  they 
had  no  right  to  do.  Consequently,  the  wrong  information  given  does  not 
come  under  either  of  the  kinds  of  misdirection  which  I  at  first  adverted  to. 
As  I  cannot  send  down  the  cause  for  a  new  inquiry,  unless  there  was  a  clear 
misdirection,  the  rule  must,  therefore,  be  discharged. 

Rule  discharged  (c). 

(c)  See  Kingston  v.  He^ehurch,  1  Chit.  644. 


In  re  Weston. 

dJHANDLESS  moved  that  Wesian  might  be  brought  up  under  the  com-      l.  A  notice 

pulsory  clause  of  the  lords'  Act,  32  G,  2,  c.  28,  s.  16,  17.     The  twenty  J^xJie^n^'ce. 

days'  notice  given  by  the  creditor,  under  section  16  of  the  Act,  to  the  prisoner,  T«"  »'»  hereby 

was  in  this  form :  "  Take  notice,  that  you  are  hereby  required  to  give  in,  gi?e  in,  upor 

upon  oath,  to  this  honourable  Court,  within  the  first  seven  days  of  next  Tri-  ^ffiji^jf* 

niiy  Term,  a  true  account  of,  Ac,  in  order  that  your  estate  and  effects  may  be  shews  the  cre- 

asaigned  and  conveyed,  in  manner  and  for  the  purposes  declared  in  and  by  Son'to  brin*^ 

a  certain  Act  of  Parliament,  made,  &c."  wp  •  prisoner 

under  the  com- 
pulsory cUusca 

Buit  opposed  the  motion.— The  notice  that  has  been  given  to  the  prisoner  oj"^**"*  JLorfs* 
is  not  a  sufficient  notice,  as  required  by  the  Act,     The  Act  says,  notice  is  to      2.' If  the  no- 
be  given  of  the  creditor's  "  desiffn  to  comper  the  prisoner  to  give  into  Court  {L^^J^'o?** 

bringing  up  the 
prisoner  is,  that  his  estate  mav  be  assigned  and  conveyed,  according  to  tlie  Act,  it  is  sufficionty 
without  stating  also  that  it  may  be  divested  out  of  the  prisoner. 
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*»^^JJJJ*«  a" true  account  of  the  prisoner's  property.  This  notice  only  says,  "  You  are 
Jn  reWESTOK.  hereby  required  to  give  in,  &c.,"  and  is  not,  therefore,  any  notice  of  the  ere* 
ditor's  intention  to  bring  up  the  prisoner  under  the  compulsory  clauses  of 
the  Act,  which  it  is  submitted  ought  to  be  given.  Another  objection  is,  that 
the  Act  requires  the  notice  to  be  given  of  the  design  to  compel  the  prisoner 
to  give  in  the  account  of  his  property,  "  in  order  that  the  estate  and  eflects 
of  such  prisoner  mat/  he  divested  out  of  htm  or  her,  and  may,  by  the  Court, 
judge  or  judges,  justice  or  justices,  as  aforesaid,  be  ordered  to  be  assigned 
and  conveyed  in  manner  and  for  the  purposes  hereinafter  declared.'^  This 
notice,  therefore,  ought  to  be  in  the  form,  "  in  order  that  your  estate  and 
effects  may  be  divested  out  ofyou^  and  may  be  assigned  and  conveyed,  &c,** 
and  the  omission  of  those  words  makes  it  an  invalid  notice.  The  form  given 
by  Mr.  Tidd  contains  those  words,  and  that  form  has  been  always  used,  and 
It  is  submitted,  that  parties  are  bound  to  adopt  it. 

Coleridge,  J. — I  have  the  greatest  possible  respect  for  whatever  Mr.  Tidd 
states  to  be  the  practice  of  the  Court,  and  also  for  the  forms  which  he  gives, 
which  have  certainly  been  almost  considered  as  conclusive  authority;  bat 
when  a  question  arises  on  an  Act  of  Parliament,  I  cannot  refuse  to  put  it  in 
force,  if  I  see  that  it  has  been  substantially  complied  with.  One  objection  to 
this  notice  to  the  prisoner  is,  that  it  omits  to  state  that  the  account  of  the 
property  is  to  be  given  in  order  that  it  may  be  divested  out  o/'the  prisoner. 
But  what  is  the  object  of  the  notice  required  by  the  Act  ?  It  is,  that  the  pri- 
soner should  give  a  full  and  true  account  of  all  his  property.  The  Act 
certainly  goes  on  to  say,  that  it  is  for  the  purpose  of  the  property  being 
divested  out  of  him,  and  of  being  assigned  and  conveyed  in  the  manner 
directed  by  the  Act ;  but  this  notice  says,  '*  in  order  that  your  estate  and 
effects  may  be  assigned  and  conveyed,  in  manner  and  for  the  purposes'^ 
declared  by  the  Act.  That  surely  gives  abundant  notice  of  the  intention  of 
the  creditor,  for  if  the  property  is  to  be  assigned  over,  it  must  be  divested  out 
of  the  prisoner.  I  think  nothing  of  tlie  other  objection,  that  it  is  not  a  notice 
of  the  intention  of  the  creditor  to  bring  up  the  prisoner  under  the  Act; 
the  notice  does,  in  effect,  slate  his  design  to  compel  the  prisoner  to  give  in 
the  account.     There  is  nothing,  therefore,  in  either  of  the  objections. 

The  prisoner  then  claimed  his  sixty  days. 


Marshal  v.  Adams. 

1.  Where        H'^HIS  was  an  action  brought  by  the  clerk  of  some  trustees  of  a  road,  under 
inThe  name  of  ^  ^o^&l  Act,  4  Cr.  4,  c.  xxvii.  which  incorporated  the  provisions  of  the 

their  clerk.        General  Turnpike  Act,  3  G,  4,  c.  126,    The  action  was  in  covenant  on  a  lease 
under  an  Act         ^..  ,,  ,^  -it  i««..t. 

of  Parliament,    of  tolls,  and  was  brought  against  a  surety  of  the  lessee  who  had  joined  m 

MIT  to  describe  ^^®  lease.     Interlocutory  judgment  having  been  signed  for  want  of  a  plei*. 

the  character      and  notice  of  executing  a  writ  of  inquiry  on  the  12th  of  May  given,  a  ruit^ 

in  which  the 

clerk  lues,  in 

the  title  of  an  affidavit  in  the  cause. 

i.  An  objection  of  the  wi»nt  of  Buch  a  description  cannot  be  supported,  oaleMlt  is  abewa 
tleaily  to  the  Court  in  what  way  the  plaintiff  was  named  is  the  writ 
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msi  was  granted  on  the  last  day  but  one  of  last  Term, to  shew  cause  on  the  BaiiComri. 
second  day  of  this  Term,  why,  on  payment  of  costs,  the  interlocutory  judg- 
ment should  not  be  set  aside,  and  in  the  mean  time  all  proceedings  stayed. 
The  aflidaTits  on  which  this  rule  was  granted  as  well  as  the  rule  itself,  were 
intituled  simply  in  a  cause  of  Charles  Manhai  against  John  Adams,  without 
taking  any  notice  of  the  plaintiflT  suing  in  the  character  of  clerk  to  the  trustees 
under  sec.  74  of  the  General  Act.  Notice  was  given  to  the  defendant  that 
tbe  rule  would  be  treated  as  a  nullity,  as  the  affidavits  were  improperly  inti- 
tuled, and  the  writ  of  inquiry  was  accordingly  executed,  Cnal  judgment 
signed,  and  a  fi.  fa.  issued.  A  rule  nisi  was  also  obtained  this  Term  to  bet 
aside  the  proceedings  subsequent  to  last  Term. 

iHatl  and  W.  Clarkson  shewed  cause  against  the  rule  obtained  last  term.-^ 
A  preliminary  objection  to  this  rule  is,  that  the  affidavits  are  not  properly  \n* 
tituled,  as  they  ought  to  shew  the  character  in  which  Marshal  sues.  There 
are  several  authorities  to  shew  that  where  a  person  sues  in  a  representative 
character,  an  affidavit  made  in  the  cause  ought  to  shew  that  he  sues  in  that 
character.  In  Casley  v.  Smith  {a)  a  rule  for  setting  aside  a  proceeding  on  a 
bail  bond  was  discharged  because  the  affidavit  was  intituled  *'Ca«/«y,  assignee, 
&G.  ▼.  Smithy^  without  saying  of  whom  the  plaintiff  was  assignee.  In  Wright 
▼.  Hunt  (6),  an  objection  that  the  plaintiff  was  not  called  assignee  at  all  was 
Iield  good.  Phillips  v.  Hutchinson  (c)  and  Steyner  v.  Cottrell  (</)  are  cases 
exactly  similar  to  that  of  Casley  v.  Smith. — [Coleridge,  J. — Is  there  any  case 
where  the  plaintiff  does  not  sue  in  a  representative  character,  but  where  other 
persons  sue  in  his  name  ?  The  Statute  3  G.  4,  c.  ]  2H,  s.  74,  enacts,  that 
the  trustees  may  sue  in  the  name  of  their  clerk ;  is  not  then  the  action  pro- 
perly described  in  his  name?] — There  is  no  such  authority,  but  it  is  submit- 
ted that  the  present  case  is,  in  principle,  the  same  as  those  cited. 

Kelfy,  contrd, — In  three  of  the  cases  cited  the  plaintiff  sued  as  assignee  of 
a  bail  bond*  and  was  named  assignee  in  the  title  of  the  affidavits,  but  without 
describing  of  whom ;  those  cases,  therefore,  were  similar  to  the  case  where  an 
affidavit  is  intitled  ''  A.  B.  and  others,  against  C.  D^  The  distinction  ad- 
verted to  by  the  Court  between  those  cases  and  the  present,  is  also  a  mate- 
rial distinction. — [Coleridge,  J. — Do  the  affidavits  on  either  side  shew  in  what 
form  the  writ  of  summons  was?  The  right  way  to  state  the  objection  would 
be  to  say  that  the  writ  was  so  and  so,  and  that  the  affidavits  are  intituled  so 
and  so.  The  writ  may  be  in  this  same  form,  and  if  so,  then  the  affidavit  is  cor- 
rect.]— ^There  is  nothing  to  shew  in  what  form  the  writ  was. — He  was  then 
stopped  by  the  Court. 

CoLSRiDGE,  J. — ^My  opinion  is  against  the  validity  of  this  objection,  and  on 
two  grounds.  First,  the  party  making  such  a  technical  objection  is  bound  to 
make  it  appear  clearly  to  the  Court.  This  objection  is,  that  the  affidavits  are 
not  properly  intituled  in  the  cause  which  is  in  Court ;  now  in  order  to  make 
that  out,  either  the  writ  of  summons  itself  should  be  shewn,  or  else  some  dis- 
tinct statement  as  to  the  way  in  which  the  plaintiff  sues  should  be  brought  to 

(a)  4  DowL  P.  C.  477.  (c)  3  Howl.  P.  C.  20. 

(6)  1  Dowl;  P.  C.  457.  (£/)  3  Taunt.  377. 

VOL.  L  X 
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my  notice,  but  tint  b  not  done.  Next,  supposing  that  that  did  appesr,  I  am 
not  sure  that  the  objection  is  a  good  one ;  the  broad  distinction  between  the 
cases  cited  and  the  present  which  I  before  adverted  to,  has  not  been  answered. 
In  all  those  cases  the  plaintiffs  sued  in  their  representative  character,  but  still  as 
the  substantial  plaintiffs,  and  they  sued  for  their  own  benefit,  and  the  actions 
would  have  abated  by  their  death ;  here  Marskai  is  not  the  plaintifl^  but  it  is 
the  trustees  who  are  the  plaintiffs,  and  if  Marshal  were  to  die,  the  suit 
would  not  abate.  The  General  Turnpike  Act  of  3  G.  4,  c.  126,  merely  says 
that  the  trustees  may  sue  in  the  name  of  their  clerk,  that  is,  they  describe 
themselves  in  the  name  of  their  cleric  instead  of  setting  out  all  their  names* 
I  think,  therefore,  that  this  technical  objectbn  cannot  be  sustained. 

The  rule  was  then  argued  on  the  m^ri'e 


ToRY^  Assignee  of  the  Sheriff  v.  Stevens  and  his  two  Bail, 
Kymb  and  Gorino. 


'   1.  AUiU 
KmdwM 
oiderad,  by 
■jSnemnt  be- 
tween UMpw- 
tiea,  totUndas 
aMcurity,  no 
■ction  hmving 


lit; 

Ittdflneiit  hftT- 
iii(f  been  ob- 
tained in  tbe 
original  action, 
the  plaintiff 
iaaued  a  writ 
againit  the 
bail,  and  then 
signed  judg- 
ment, without 
delivering  a 
declaration  >^ 
BM,  that  he 
waa  juatified 
in  doinff  to, 
under  the  rule 
ofHT.iW, 
4,L29. 

2.  In  the  re- 
cord of  the  ori- 
ginal action  it 
waa  aUted  that 
the  plaintiff 
waa  **  Biimmon- 
ed*':— l&U, 
no  reaaon  for 
setting  aside 
the  judgment 
against  the 
bail. 


YN  this  case  the  bail-bond  given  to  the  sheriff  on  Steven*  being  arrested  had 
been  ordered  to  stand  as  a  security.  A  verdict  having  been  since  reco- 
vered against  Stevens  and  final  judgment  signed,  and  it  being  necessary  to 
proceed  against  the  bail,  the  plaintiff  issued  a  writ  of  summons  against  the 
three  defendants,  which  was  served ;  they  entered  an  appearance,  and  then 
tbe  plaintiff,  without  delivering  a  declaration  or  doing  anything  further,  im- 
mediately signed  judgment  against  them. 

James,  on  the  part  of  Goring,  now  applied  to  the  Court  to  set  aside  these 
proceedings  against  the  bail. — By  the  rule  of  H,  7*.  2  fF.  4.  I.  29  (a),  it  is 
directed  that  **  in  all  cases  where  the  bail-bond  shall  be  directed  to  stand  as  a 
security,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  upon  it.'^  Previous 
to  that  rule,  if  a  bail-bond  were  ordered  to  stand  as  a  security  the  bail  were 
entitled  to  a  rule  to  plead  and  a  demand  of  plea,  as  appears  from  the  case  of 
Evans  v.  Surman  (5).  The  rule  of  H.  T  2  fV.  4,  has  now  altered  the  prac- 
tice, and  the  plaintiff  is  at  liberty  immediately  to  sign  judgment  on  the  bail- 
bond.  In  this  case,  however,  the  plaintiff  has  not  chosen  to  avail  himself  of 
that  rule,  but  has  waived  it,  and  has  proceeded  as  in  an  ordinary  action  by 
issuing  process  against  the  bail.  Not  having  adopted  the  regular  course  in 
these  cases,  these  proceedings  must  be  set  aside. — [Coleridge,  J. — ^In  what 
way  are  the  bail  prejudiced  by  the  plaintiff  having  adopted  this  course  of 
proceeding  ?] — It  is  not  contended  that  they  have  been  at  all  prejudiced, 
strictly  speaking,  but  the  bail  had  expected  that  an  ordinary  action  on  the 
bail-bond  was  commenced,  and  had  actually  given  instructions  for  pleading. 
They  have,  thcrefbre,  been  misled,  though  perhaps  no  positive  prejudice  has 
been  incurred.  It  cannot  be  said  that  what  has  been  done  is  mere  surplusage, 
the  plaintiff  has  chosen  to  adopt  a  different  course  from  that  pointed  out  by 
the  rule,  and  he  should  therefore  proceed  regularly  as  in  an  action,  and  the  pro- 
ceedings must  therefore  be  set  aside  as  irreguUr.    Another  ground  for  thU 


(a)  lDowl.P.C.I86. 


(6)  I  New  Rep.  6a 


Stbyens. 
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irriiion  ift,  that  on  the  record  in  the  original  action  it  is  stated  that  the  defend-      Boa  dmrt, 
^ntwas  "summoned  to  answer'*  (c).     It  did  not,  therefore,  appear  when  the         <j«q,^y 
record  and  postea  was  taken  to  the  Master  to  sign  judgment  against  the  bail,       ^^J;„ 
that  the  original  defendant  was   arrested ;  judgment  has,  therefore,  been 
signed  against  the  bail  on  a  record  which  does  not  appear  to  be  in  a  bailable 
action.     The  case  of  Lycett  y.  Tenant  (d)  shews  the  great  importance  of  a 
record  being  correct 

Coleridge,  J. — It  appears  to  me  that  there  is  no  ground  for  this  applica* 
tion  on  either  of  the  points  suggested.  It  would  be  to  create  a  doubt  about 
the  practice  where  there  is  not  any,  were  I  to  grant  this  rule.  On  the  first 
point,  no  doubt,  if  the  fact  were  as  it  is  stated  to  be,  it  might  be  worth  while 
to  discuss  the  practice,  but  the  language  of  the  rule  of  H.  T,  2  W,  4, 1.  29,  is 
unambiguous,  and  the  practice  on  it  is  settled,  and  entirely  disposes  of  the 
point.  Not  only  is  no  prejudice  to  the  bail  suggested  to  have  been  incurred 
in  this  case,  but  it  does  not  appear  to  me  that  any  can  be  suggested  in  any 
conceivable  case.  The  rule  ot  H.T.  2fV,  4,  was  made  to  meet  and  do  away 
with  the  inconveniences  of  the  previous  practice,  and  in  consequence  of  that 
rule  I  hear  from  the  master,  that  without  waiting  for  the  judgment  in  the 
original  action,  the  usual  practice  now  is  for  a  party  immediately  to  sign  judg- 
ment on  the  bail-bond ;  if  that  is  the  practice  the  objection  is  unfounded.  All 
that  the  pkuntiff  has  done  here  is,  that  on  a  misunderstanding  of  the  rule, 
supposing  he  ought  to  bring  an  action  on  the  bail-bond,  he  has  sued  out  a  writ 
nd  an  appearance  has  been  entered ;  but  what  has  been  done  is  mere  sur 
plusage,  and  prejudices  no  one.  I  should,  therefore,  be  wrong  to  put  a  mat- 
ter into  discussion  which  is  settled  practice.  As  to  the  other  point,  the  prin- 
cipal which  disposes  of  the  first  will  dispose  of  that  also.  As  regards  the 
original  action,  if  there  is  error  on  the  record  I  prejudice  no  one  by  not  now 
interposing  in  the  way  required.  If  in  the  result  it  appears  that  there  is 
error,  the  bail  also  may  have  the  advantage  of  it  by  and  bye ;  but  I  do  not 
see  that  I  ought  now  to  set  aside  the  proceedings,  because  it  is  alleged  that 
there  is  some  irregularity  in  the  original  record ;  I  should  defeat  the  very 
object  of  the  rule  of  H.  7!  2  W,  4,  if  I  were  to  do  so.  The  rule  must  there- 
lore  be  refused. 

Rule  refused. 

On  a  subsequent  day  a  rule  which  had  been  obtained  on  the  part  of  Kyme 
before  the  above  application  was  made,  calling  on  the  plaintiff*  to  shew  cause 
why  the  judgment  and  execution  should  not  be  set  aside  with  costs,  came  on 
^ibr  argument  It  then  further  appeared  that  Kyme  was  the  defendant's 
attorney,  and  that  on  the  parties  appearing  before  a  judge  at  chambers  for 
the  purpose  of  justifying  bail  above,  an  order  was  made,  by  mutual  agreement, 
that  one  of  the  bail  who  had  been  put  in,  and  who  was  about  to  render  the 
defSmdant,  should  be  discharged  from  responsibility  without  rendering  the  de- 
fendant, on  conditio-a  of  the  bail-bond  to  the  sheriff  standing  as  a  security ; 
but  that  no  proceedings  had,  at  that  time,  been  commenced  on  the  bail-bond. 

Sir  F.  Pollock  and  Peacock  shewed  cause.— The  rule  of  H,  T.2W.  4,  L 

(c)  See  this  case  on  a  previous  motion,      (d)  4  Bing  N.  C.  168. 
Will.  Wol.  &  Dav.  589. 
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29,  is  express  that  where  a  bail-bond  is  directed  to  stand  as  a  securityj  the 
plaintiff  shall  be  at  liberty  to  sign  judgment  upon  it.  The  praclica  since  that 
rule  has  also  invariably  been  for  the  plaintiff  immediately  to  sign  judgment, 
without  proceeding  as  in  a  regular  action ;  if  there  was  any  doubt  on  the 
point,  the  decision  of  Coleridff$,  J.,  a  few  di^s  since  on  a  similar  application 
by  the  other  bail,  is  decisive. 


Platl  and  Barstow,  conird, — Previous  to  the  rules  of  jfiT.  T.  2  W,  4,  the 
G>urt  had  no  power  to  order  judgment  to  be  signed  when  no  suit  was  pend- 
ing, but  the  practice  as  to  signing  judgment  where  the  bail-bond  had  been 
ordered  to  stand  as  a  security,  diflered  in  the  several  Courts,  as  will  be  s«en  by 
reference  to  TiMi  Practice  (0).  The  object  of  the  rules  of  H,  T,  2  W.  4,  vis 
to  render  the  practice  uniform  in  all  the  Courts,  as  appears  by  their  introduc- 
tion. The  2<)th  section  of  the  first  rule,  which  is  now  relied  on,  must  be  con- 
strued as  mad^  for  this  purpose.  Now  it  is  clear  from  that  consideration,  and 
also  from  thuse  sections  of  the  rule  which  immediately  precede  it,  that  it  was 
intended  to  apply  to  those  cases  only  where  the  bail-bond  has  been  forfeited 
and  proceedings  have  been  commenced  on  it  which  have  been  set  aside  on  terms. 
In  this  case  tiie  bail-bond  was  not  forfeited,  nor  were  proceedings  ever  com- 
menced on  it  Jf  the  literal  construction  of  the  rule  which  is  contended  for 
on  the  other  side  is  to  prevail,  it  will  extend  to  a  case  where  there  has  been 
no  default  on  the  part  of  the  baili  and  where  no  action  has  ever  been  com- 
menced.— [WiUiam9^  J.— Suppoung  the  plaintiff  had  followed  up  his  piooeed* 
ings  by  delivering  a  declaration,  what  defence  would  it  have  been  open  to  the 
defendants  to  make  X\ — ^They  may  or  may  not  have  been  able  to  plead  c<wi- 
p€rmii  md  dim,  or  to  have  made  some  other  defence,  but  that  ia  not  now  the 
question. 

Williams,  J. — ^As  this  case  has  already  been  before  xaj  brother  CoUridget 
I  shall  speak  to  him  before  I  decide  it. 

Cur.  adw.  vuk. 

CoLBRiDGB,  J.,  the  next  day  (Jum  14th)  gave  judgmeot.«<-My  brother 
WiUiofM  has  spoken  to  me  as  to  this  case,  in  which  a  decision  of  mine  this 
Term  in  the  same  cause  was  referred  to.  I  have  mentioned  to  him  whatl  hsd 
decided,  and  he  thinks  it  right  to  act  in  the  present  case  on  that  decision. 
The  rule  must  consequently  be  discharged. 

Rule  discharged. 

(e)  P.  304,  5, 9th  ed. 


Corbet  v.  Brown  and  Patisson. 


'VV'tG^T^jAN,  on  behalf  of  the  sheriff  of  Yorkshire,  moved  that  a  rule, 

cailinsr  bn  tbe  sheriff  to  return  a  writ  of  capias,  should  be  discharged. 

The  plaintiff^k  attorney,  when  he  sent  the  writ  to  the  under  sheriff,  wrote 

the  following  letter:—"  I  will  thank  you  to  direct  the  warrant  to  Reeve,  if  he 


A  ntquett  by  a 
plaintiff  to  a 
aneriff  to  di- 
rect hi«  war- 
rant to  a  parti- 
cular officer  if 

he  is  at  home,  ,      ...^ 

and  if  not,  to  any  officer  he  thought  proper,  does  not  make  him  a  special  bailm  »o  as  to  take 
away  the  responsibility  from  the  sherifl:'. 
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B  •!  home,  and  can  ratun  with  the  bearer  hereof;  if  he  ia  not  at  home,  to  B^Oomt 
any  officer  jou  think  proper.'*  R^ev^  was  one  of  the  usual  sheriff's  officers. 
The  warrant  was  delivered  to  hiro,  and  he  arrested  the  defendant  Paiissonf 
but  afterwards  suffered  him  to  escape.  It  was  submitted,  that  Reeve  had 
been  appointed  special  bailiff  to  the  plaintiff,  and  that  therefore  the  sheriff  was 
relieved  from  all  responsibility,  the  defendant  not  baring  been  delivered  into 
his  actual  custody ;  and  that  therefore  this  application  ought  to  be  granted. 
The  case  of  Ford  v.  Leehe  (a),  was  relied  on 

CoLrainoB,  J. — I  think  that  I  cannot  grant  a  rule  in  this  case,  which  is 
duectly  within  the  principle  of  the  decision  in  the  case  o^Bahcn  v.  Meggai  {h). 
That  case  having  been  decided  by  myself,  I  attach  no  other  authority  to  it, 
except  that,  in  giving  judgment  in  the  case  of  Fcrd  v.  LeehB^  Lord  Denman 
mentions  my  decision,  without  dissenting  from  it ;  and  my  brother  Paiteetm 
refers  to  and  agrees  with  it,  but  he  distinguishes  the  case  from  that  ot  Ford 
T.  Leeke,  In  that  case  the  only  persons  appointed  were  Bateman  and  Mee, 
and  the  executk>n  of  the  writs  were  expressly  taken  out  of  the  sheriff's  hands. 
Nothing  of  the  kind  has  been  done  in  this  case.  Here  only  the  usual  prac- 
tice has  been  followed,  namely,  that  the  attorney  requested  that  an  officer 
whom  he  was  acquainted  with,  and  with  whom  he  was  in  the  habit  of  doing 
buiiiess,  should  have  the  execution  of  the  writ  That  practice  is  a  matter  of 
convenience  to  parties ;  but  this  sort  of  mere  request,  will  not  make  the  officer 
a  special  bailiff  to  the  party. 

Rule  refused. 

U)  Will,  Wol.  &  Dar.  258;  I  Nev.  (b)  I  Har.  &  Wol.  659 ;  4  Dowl.  P. 
APfcr.737.  C.&57. 


KiNGLAKB  and  others  v.  Picioum. 

^HIS  action  was  brought  by  the  plaintiffs,  as  surviving  partners,  on  a  pro-  Tfrocounuon 

missory  note.    The  declaration  contained  a  count  on  the  note,  a  count  tJI^^ffiiL. 

for  money  lent,  and  a  count  on  an  account  stated,  alleging  the  promise  to  ing  the  DromiM 

pay  to  the  plaintifls  and  to  the  deceased  partner ;  and  a  second  set  of  counts,  ^l  t^^l 

alleging  the  promise  to  the  plaintiffs  alone,  as  survivbg  partners.    A  sum-  P«*°^-  "»^. 

mans,  for  striking  out  one  of  these  sets  of  counts,  having  been  dismissed  by  pUintiftalonet 

a  judge  at  chambers,  a  rule  met  for  the  same  purpose  was  obtained.  fJ^Jd*  ^  **' 

Kmgiake  shewed  cause.^-Previous  to  the  passing  of  the  SUtute  3  &  4 
W.  4,  c.  42,  s.  23,  it  was  necessary  to  have  double  sets  of  counU,  lest  there 
should  be  a  variance  between  the  declaration  and  the  proof;  but  since  that 
Statute  and  the  rule  of  H.  T,  4  W,  4.  s.  6,  (a),  the  practice  in  this  respect 
has  certainly  been  altered.  It  is,  however,  submitted,  that  the  question  which 
arises  on  that  rule  is,  whether  there  appears  on  this  declaration  fo  be  two 
different  contracts  stated.  The  first  example  given  in  that  nile,as  to  stating 
a  contract  without  a  condition,  and  then  with  a  condition,  shews  that  that  li 

(«)  2  Dowl.  P.  C.  314,  &c. 
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Bo^GMTt.  not  to  be  allowed,  because  it  is  one  and  the  same  oontracL  So,  oa  the  oon« 
trary,  counts  on  a  bill  of  exchange,  and  for  the  consideration  of  it,  are  to  be 
allowed,  because  the  debt  and  the  security  are  different  contracts.  In  this 
case,  the  promise  to  the  present  plaintiffs,  jointly  with  the  deceased  partner, 
and  the  promise  to  the  present  plaintiffs  alone,  must  necessarily  be  distinct 
contracts. — [Coleridge ,  J. — Is  not  the  same  evidence  equally  necessary  to 
support  both  these  sets  of  counts  ?] — That  is  not  a  proper  test  to  shew  that 
the  contract  is  the  same.  On  the  last  set  of  counts  it  would  be  necessary  to 
prove  that  the  promissory  note  was  unpaid  after  the  death  of  the  deceased 
partner.  The  original  subject  matter  of  complaint  is  the  promissory  note, 
but  after  the  death  of  the  plaintiffs'  partner,  an  implied  contract  arises  with 
the  plaintiffs  alone ;  they  are,  therefore,  distinct  and  separate  contracts.  The 
case  of  Cholmondehy  t.  Payne  (6),  is  distinguishable  from  the  present ;  for 
that  case  was  like  the  example  given  in  the  rule,  of  stating  a  contract  without 
a  condition,  and  then  with  a  condition.  Nor  is  Jenkins  v.  Treloar  (c),  an 
authority  against  these  coimts.  There  it  was  held,  that  the  two  counts 
were  only  two  modes  of  stating  the  consideration  for  the  same  grant ;  while 
the  examples  given  in  the  rule,  where  two  counts  are  allowed,  are  stated  to  be 
where  the  claims  arise  on  different  contracts.  That  is  the  present  case ;  and 
therefore  both  these  sets  of  counts  may  be  allowed. 

Butt,  contrd,  was  stopped  by  the  Court. 

CoLERiDOB,  J. — I  am  satisfied  that  this  is  a  case  within  the  pleading  rule 
of  H.  T.,  4  W.  4.  It  is  admitted  that  the  same  evidence  will  support  both 
sets  of  counts ;  and  it  is  nothing  more,  therefore,  than  a  question  which  has 
arisen  either  from  the  ingenuity  of  the  pleader,  or  from  his  doubt  as  to  what 
would  be  the  exact  effect  of  the  evidence.  The  instance  relied  on  by  Mr. 
Kinglake^  which  is  given  as  an  exception  to  the  rule  in  the  case  of  bills  of 
exchange,  suffices  to  shew  the  meaning  of  the  rule  itself.  The  exception  is 
there  put  on  the  ground  that  the  subject  matters  of  complaint  are  distinct, 
and  are  different  contracts ;  and  it  might  be  necessary  to  have  both  counts, 
as  the  bill  of  exchange  or  promissory  note  might  be  lost,  or  on  a  wrong  stamp. 
But  then  in  such  cases  there  is  a  prior  contract,  namely,  a  sale  of  goods,  and  so 
there  is  a  distinct  subject  matter  of  complaint.  In  this  case,  however,  it  is  not 
pretended  that  these  sets  of  counts  are  not  both  on  the  same  note,  and  that 
there  is  similar  evidence  to  support  either  the  one  set  of  counts  or  the  other. 
The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 

(A)  3  Hodges,  80;  3Bing.  N  C.708  (c)  1  Gale,  360;  1  Mec8.  &  Wcls.  16. 


«  Venner  v.  Oxenham. 


It  is  no  objec      ALFRED'  S\  DO  WLING  moved  to  discharge  a  defendant  out  of  custody 

chrrgeof\^dU  »nder  the  Small  Debtors*  Act,  43  G.  3.  c.  123,  the  defendant  having 

fendant  under    been  in  custody  above  a  year,  for  a  debt  under  20/. 

the  Small  Deb-  J  ^       > 

ton'  Aet,  that  he  baa  already  claimed  hic/ixty  days  under  the  Lords'  Act,  which  time  la  not 

yet  expired. 
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BuU  opposed  the  discharge,  in  the  first  instance.  At  the  last  Assizes  for 
the  ooiiDty  of  Dwon,  the  defendant  had  been  bronght  up  under  the  compnl- 
•Qfy  clauses  (^  the  Lords'  Act,  32  G.  2,  c.  28,  and  had  claimed  his  sixty  days 
to  deliter  in  his^ schedule.  It  was  submitted,  that  as  he  had  claimed  the 
benefit  of  that  Act,  he  was  not  now  entitled  to  be  discharged  under  the 
43  G.  8,  c.  123 ;  and  that  the  case  of  fir /MrrTe  Ff^tito  (a),  was  not  a  dedsion 
which  was  opposed  to  this  objection,  as  in  this  case  the  sixty  days  had  not 
yet  expired*  while  in  that  case  they  had  expired  before  the  application  was 
t  to  the  Court. 


BaaOmrU 


GoLBRiDQB,  J.— I  think  that  that  circumstance  makes  no  diferenoe  between 
the  two  cases. 

Rule  absolute. 
(o)  1  Dowl.  P.  a  66. 


Spencer  v.  Newton. 


ni^HE  usual  side-bar  rule,  calling  on  the  marshal  to  bring  the  defendant 
into  Court  within  three  days,  or  to  give  a  note  in  writing  acknowledging 
him  to  be  in  his  actual  custody,  or  to  shew  cause  to  the  contrary,  having 
been  obtained,  the  marshal  filed  affidavits  in  opposition  to  the  rule,  stating 
tkat  the  defendant  was  committed  to  his  custody  on  the  23d  of  January  1837, 
and  that  in  the  following  Easter  Term  a  declaration  was  delivered ;  and  that 
after  Hilary  Term  last,  the  defendant  not  being  charged  in  execution,  the 
marshal  murked  ofi*  the  cause  in  his  book ;  and  that  the  defendant  was  not  in 
his  custody  when  the  side-bar  rule  was  obtained.  The  affidavits  did  not  say 
that  the  defendant  had  been  in  actual  custody  within  the  walls,  nor  how  he 
ceased  to  be  in  his  custody ;  nor  did  it  negative  any  notice  having  been  given 
to  the  marshal  of  any  writ  of  error,  special  order,  agreement,  or  other  special 
matter  under  the  rule,  H.  T,  2  W.  4,  I.  87  (a). 

Sir  /.  Campbett,  A.  G.,  shewed  cause. — ^The  object  of  the  present  rule  is 
to  chaige  the  defendant  in  execution ;  and  it  is  the  usual  course,  where  the 
defendant  is  in  the  custody  of  the  marshal.  The  practice  is  so  laid  down  by 
Mr.  Tidd{6).  But  if  a  defendant  is  not  in  the  custody  of  the  marshal,  this 
practice  is  irr^ular.  In  this  case  the  defendant  was  not  in  the  marshal's 
custody  when  the  side-bar  rule  was  obtained,  and  could  not  legally  be  so,  as 
he  was  long  since  snpersedeable.  The  declaration  having  been  delivered  in 
EaeUr  Term,  1837,  the  defendant  was  snpersedeable  at  the  end  of  Hilary 
Term  last,  by  the  rule  of  H.  7!,  2  W.  4, 1.  85  (c).  The  marshal  was  bound, 
under  the  88th  section  of  the  same  rule,  to  discharge  the  defendant  of  his  own 
authority,  on  the  expiration  of  a  month  after  that  Term ;  and  it  appears,  from 
the  affidavits,  that  he  has  done  so.  Another  answer  to  tiiis  rule  is,  that 
whether  snpersedeable  or  not,  this  rule  cannot  be  supportdlof  the  defendant 
is  not  in  the  marshal's  custody ;  and  it  is  immaterial  whether  the  defendant 
has  escaped,  or  how  he  ceased  to  be  in  custody.  The  case  of  White  t. 
Stratton  (d),  is  an  authority  to  shew  that  to  be  the  practice. 


1.  TlieiiMnhal 
cannot,  of  hia 
own  power, 
nnderthenilo 
ofH.T.9W.4, 
L88,  diachaige 
a  pnaonor  who 
lasupcnede- 
able. 

2.  Itianot 
anfieient  for 
tha  maiahal,  on 
ahowingeanae 
againatiha 
usual  aide-bar 
rule  to  ae- 
knowledge  a 
peraon  ia  in  hia 
cnatody  for  the 
purpoee  of 
diargioghimin 
ezeeution,  to 
aute  that  the 
perMm  ianot 
u  hia  custody, 
without  stating 
how  hehaa 
ceaaed  to  be  in 
hia  cuatody. 

8.QMr«. 
whether  amda- 
Tita  may  be 
read  in  anawer 
to  affidarita 
filed  againat  a 
aide-bar  rule, 
which  ia  obtain- 
ed without  an 
aiBdavit. 


1  Dowl.  P.  C.  194. 
b)  ridd.Plr.363,  9th  ed. 


(c)  1  DdwI.  P.  C.  194. 

(d)  I  Dowl.  P.  C.  550. 
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BcaComrt 


Sfimoib 
NiWToir. 


BanioWi  c<m/ra.— -A  preliminary  point  to  be  raised  is,  whether  affidavits  in 
support  of  this  rule,  may  not  now  be  read  in  answer  to  the  affidavits  filed 
by  the  marshal.  The  rule  being  a  side-bar  rule  was  obtained  without  any 
affidavit,  it  is  therefore  submitted  that  the  affidavits  may  be  read,  as  they  will 
shew  that  the  defendant  is  not  supersedeable.  If  they  may  not,  the  plaintiff  is 
placed  in  a  worse  situation  than  he  would  have  been  in  had  the  defendant 
himself  applied  to  the  Court  to  be  discharged,  as  he  is  unable  to  answer  the 
affidavits.  On  the  principal  question,  the  case  of  Siggert  v.  Brett  {e)  de- 
cides that  sections  87  and  88  of  the  rule  of  H.  T,  2  W.  4,  only  apply  to 
persons  within  the  walls  of  the  prison ;  and  in  this  case  it  does  not  appear  on 
the  affidavits,  that  the  defendant  was  within  the  walls.  They  ought  also  to 
negative  any  writ  of  error  or  special  matter,  as  mentioned  in  the  87th  section 
of  the  rule.  The  affidavits,  therefore,  do  not  make  out  that  the  defendant  was 
entitled  to  be  discharged.  But  if  he  was,  the  marshal  had  no  power  to  do  it 
of  his  own  authority.  In  the  case  of  Robtruon  v.  Cre»w€U{f)^  it  was  held 
that  the  marshal  was  not  bound  to  discharge  a  defendant  of  his  own  authority. 
It  may,  therefore,  be  inferred,  that  he  had  no  power  to  discharge  him.  It  is 
also  said  that  the  defendant  was  not  in  custody  when  the  side-bar  rule  was 
obtained,  and  that  that  is  sufficient  to  discharge  the  rule.  But  it  ought  to  be 
shewn  that  he  has  ceased  to  be  in  custody  either  by  a  legal  discharge,  or  else 
that  he  has  escaped.  In  this  case  the  marshal  is  probably  endeavouring  to 
avoid  the  difficulty  in  which  he  was  placed  in  the  case  of  WnUe  v.  jS^- 
fofi,  and  to  avoid  acknowledging  that  the  defendant  has  escaped  out  of  his 
custody. 


CoLBRiDGK,  J.— ^me  difficulty  has  been  introduced  into  this  case,  by  the 
particular  form  of  the  side-bar  rale,  and  I  should  have  rather  expected  it 
ought  not  to  contain  that  clause,  calling  on  the  marshal  to  «A«w  eaute  against 
it ;  but,  however,  I  do  not  like  to  introduce  a  new  practice  and  to  say,  that 
in  any  case,  the  party  moving  for  a  rule  is  to  read  affidavits  in  support  of  his 
original  motion,  after  cause  is  shewn  against  the  rule.  I,  therefore,  prefer 
deciding  the  case  without  deciding  that  point.  Now,  as  this  case  is  a  side- 
bar rule,  the  marshal  should  shew  one  of  two  things,  either  that  the  defendant 
being  once  legally  in  his  custody,  he  is  now  legally  out  of  his  custody;  or,  ff 
he  cannot  do  that,  he  should  shew  in  what  way  he  has  ceased  to  be  in  hia 
custody.  If  the  practice  is,  that  the  affidavits  in  support  of  the  rule  ought 
not  to  be  read,  of  which  there  seems  some  doubt,  the  marshal  ought  to  sheir 
a  complete  answer  in  every  respect;  and  it  is  not  sufficient  that  he  should 
shew  merely  a  prima  facie  case.  I  do  not,  however,  decide  this  case  on  that 
ground,  but  I  decide  it  on  another  ground.  If  this  defendant  is  legally  out 
of  custody,  it  is  on  the  marshal's  authority  alone,  and  without  the  authority 
of  the  Court.  Now,  if  the  rules  of  H.  T.,  2  fF.  4,  are  examined,  it  will  be 
seen  that  the  marshal  has  not  power  of  his  own  act  to  discharge  a  person  out 
of  custody,  if  he  is  supersedeable.  The  86th  section  of  the  rule  shews  what 
delayi^  will  entitle  the  defendant  to  be  discharged.  The  86th  directs  that  the 
marshal  shall  present  to  the  judges  a  list  of  such  prisoners  as  are  supersede- 
able.   The  S7th  directs,  that  if  for  any  special  matter  any  person  is  not  en- 
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tjUdl  to  a  supersedeas,  the  plaintiff  shall  give  notice  thereof  to  the  marshal,  Bail  CouH. 
and  the  marshal  shall  present  to  the  judges  a  Ust  of  the  persons  to  whom  such 
special  matter  shall  relate.  The  judges  then  will  have  a  list  of  the  prisoners 
who  are  supersedeable  by  lapse  of  time,  and  also  a  list  of  those,  who,  by  rea^ 
SOD  of  any  special  matter,  are  not  supersedeable.  The  88th  section  then 
directs  that  all  prisoners  in  custody  of  the  marshal  for  one  month  after  they 
are  supersedeable,  shall  be  forthwith  discharged.  It  seems  to  me,  that  the 
meaning  of  that  rule  is,  that  when  the  list  is  presented  to  the  judges,  they 
may  make  an  order  for  the  discharge  of  such  prisoners  as  are  supersedeable; 
and  if  that  is  not  done,  that  the  prisoners  themselves  may  move  the  Court 
for  their  discharge;  but  that  the  marshal  himself  has  no  right  to  mark  off  a 
cause  in  his  list,  and  to  let  the  defendant  out  of  custody.  The  marshal,  there- 
fore, has  not  made  out  that  there  has  been  a  legal  discharge  of  this  defendant. 
It  is  not  enough  for  him  to  say  that  the  defendant  is  not  in  his  custody ;  he 
should  go  on,  and  shew  how  he  ceased  to  be  in  his  custody.  The  opposition 
to  this  side-bar  rale,  therefore,  is  not  successfully  made,  and  it  must  be  made 

absolute. 

Rule  absolute. 


Ex  parte  Turner. 

n^HE  applicant,  Mrs.  Thimer,  in  Michaelmas  Term,  1835,  obtained  a  man"  i.  a  prirate 

ilamus,  commanding  the  Nottingham  Waterworks  Company  to  summon  ^ensfSun  to  the 

a  jury,  to  assess  the  damages  occasioned  to  her  water-mill  by  a  weir,  erected  owners  of  land 

by  the  company  below  her  premises,  whereby  the  water  was  dammed  back  waterdrnpany 

00  the  mill  (a).     A  jury  were  accordingly  summoned,  and  500/.  was  assessed  laid  their 

as  compensation  to  Mrs.  TSimer,  for  the  damage  done.     Afterwards  a  rule  gave  them  the 

ntn  for  a  mandamne  was  obtained,  calling  on  the  company  to  pay  the  600/.  fn**J|,°/^J5^ 

whidi  had  been  assessed  as  damages,  and  also  the  sum  of  241/.  Is,  Zd,  for  pensation  by  a 

the  costs  of  the  jury,  witnesses,  &c.     In  Hilary  Term,  1837,  that  rule  was  i^^em^^cUuse* 

made  absolute  as  to  the  500/1  compensation,  but  was  discharged  as  to  the  compensation 

costs;  the  Court  thinking,  that  if  Mrs.  Turner  was  entitled  to  them  stall,  other penont 

she  had  a  remedy  by  distress,  under  a  justice^s  warrant  (6).    An  application  J]^*'eb*T  the*" 

was  subsequently  made  to  two  justices  to  issue  a  warrant  of  distress,  under  woi«b  of  the 

the  18th  section  of  the  Company's  Act  of  incorporation,  7  &  8  G.  4,  c.  Ixxxii,  nothuTg  ?i^"' 

whidi  was  refused.    Afterwards  a  rule  nisi  for  a  mandamus  to  the  Justices  to  sfid  as  to 

.    -  ,.  .  ,     •     1  th®  costs  m- 

issue  a  warrant  of  distress  was  obtamed.  cident  to  the 

jury :— fl<fW, 

M.  D.  Hill  shewed  cause.— The  only  clause  of  the  Company's  Act  under  Jjjfo  J^^S 

which  it  can  be  contended  that  Mrs.  Turner  can,  by  any  possibility,  be  entitled  compensation 

to  these  costs,  is  the  18th,  for  that  is  the  clause  giving  parties  a  right  to  their  kl?yfunderthc 

costs.  But  that  section  only  gives  the  right  to  costs  in  cases  where  a  verdict  ''****'  *:^****?,  . 

-_  .-,  .,r  i..tM  was  not  entitled 

has  been  given  for  damages  sustained  *'  by  any  person  or  persons  aforesaid ;  to  those  costs, 

that  is,  to  the  owners  and  occupiers  of  lands,  mentioned  in  the  1 1  th  section,  demands  are^ 

made  for  payment  of  two  sums  of  money,  both  of  which  are  refused,  and  on  an  application  for 
a  mandaottu  to  compel  the  payment  of  them,  the  Court  grants  the  application  as  to  one,  but 
refuses  it  as  to  the  other,  on  the  ground  that  the  party  is  not  entitled  to  it ;  the  Court  will  nevei^ 
theles^  sDqw  the  applicant  his  costs,  under  the  1  W.  4,  c.  21,  s.  6. 


(a)  Sec  the  case,  The  King  v.  The  (h)  See  the  case,  Wil.,  Wol.  &  Dav. 

Kutingham  Old  fFaterworks  Company,  166 ;  1  Nev.  &  Per.  480;  6  Ad.  &  £1. 
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Baa  CtmL  qq  which  the  works  of  the  company  are  laid.  Mrs.  Tlimer^s  right  to  cow- 
Sxfmru  pensation  did  not  arise  under  that  sect'ion,  but  under  a  subsequent  one,  the 
Tdaiiu.  2Qth,  the  injury  done  to  her  not  having  arisen  from  any  thing  done  on  her 
land,  but  being  a  consequential  injury,  from  something  done  on  other  land. 
Now,  the  20th  section  mentions  nothing  as  to  the  costs  of  a  jury,  in  cases 
where  compensation  is  given  by  that  section.  The  opinion  of  the  Court  on 
this  point,  on  the  last  application  for  a  mandamui,  appears  (o  have  been  rather 
adverse  to  the  right  of  Mrs.  Turner  to  recover  these  costs,  though  the  point 
was  not  decided.  As  the  right  to  these  costs  is  merely  the  creature  of  the 
Act  of  Parliament,  unless  there  is  an  express  enactment  giving  the  right,  it 
cannot  be  held  to  exist  at  all. 

Sir  FF.  W.  FoUeit  and  Bovme,  eonira. — ^It  must  have  been  the  intention 
of  the  legislature  to  give  parties  a  complete  indemnity  for  damage  done  them 
by  the  company;  the  Court  will  therefore  construe  this  Act  favourably  tow- 
ards the  applicant,  Mrs.  7l«m«r.  The  question  turns  chiefly  on  the  con- 
struction of  the  word  "aforesaid,^  in  the  18th  section,  which  has  been  already 
referred  to.  A  liberal  construction  of  that  word  will  extend  it  to  all  cases 
where  compensation  is  given  by  the  Act,  for  injuries  done  by  the  works  of  the 
Company.  It  may  also  refer  directly  to  the  20th  section,  as  it  is  not  unusual  for 
the  legislature  to  pass  a  later  clause  previous  to  one  which  stands  earlier  in 
position.  Mrs.  Tkimer^s  claim  to  compensation  may  also  be  considered  as 
coming  within  the  11th  section ;  but  if  not,  the  20th  was  clearly  intended  to 
embody  all  the  provisions  as  to  the  recovery  of  compensation  given  in  (be 
previous  sections;  and  as  a  part  of  them,  it  is  submitted,  that  it  was  intended 
to  embody  the  right  to  the  costs  incident  to  the  jury.  If  this  construction  iB 
not  to  prevail,  it  will  be  a  great  hardship  on  Mrs.  Turner ,  as  a  great  part  of 
the  amount  given  her  as  compensation  for  the  damage  done,  will  be  expended 
in  costs. 

Coleridge,  J. — I  think  that  these  Acts  are  to  be  considered  as  a  sort  of 
bargain,  and  that  if  there  is  any  thing  ambiguous  in  their  constniction,  it  is 
to  be  taken  rather  against  the  Company,  who  are  the  undertakers  of  the  works 
But,  at  the  same  time,  I  must  not  give  an  effect  to  the  Act  which  is  neither 
expressly  given,  nor  is  within  the  meaning  of  the  words  of  the  clause ;  and  if 
the  Act  is  unfair  in  its  provisions,  it  is  not  my  fault  Two  points  have  been 
made  in  this  case ;  first,  whether  this  was  a  case  within  the  1 1th  8ectk>n  of  the 
Act ;  if  it  is  within,  it  being  clear  that  Mrs.  Turner  is  entitled  to  these  costs, 
as  the  18th  section,  giving  these  costs,  is  expressly  referred  to.  Now,  the  1 1th 
^  section  enacts,  "  that  the  owners  and  occupiers  of  lands,  springs,  &c  through, 
in,  or  upon,  over  or  under  which  the  works  hereby  authorized  were,  or  were 
intended  to  be  made  or  laid,  might  receive  satisfaction  for  the  value  of  such 
land,  &c.,  and  for  the  damages  to  be  sustained  in  making  and  completing  the 
said  works.**  It  cannot  be  said  that  Mrs.  Turner  was  the  owner  or  occupier  of 
any  land  *'  through,  in,  or  upon,  over  or  under"  which  the  works  were  laid, 
and  this  case  therefore  is  not  within  that  section.  The  second  question  is  this, 
whether  the  20th  section,  under  which  Mrs.  Turner  is  clearly  entitled  to 
compensation,  as  has  already  been  decided  by  the  Court,  also  entitles  her  to 
costs.  Now,  the  words  of  that  section  are,  that  '*  if  at  any  time  or  times  here- 
after any  person  or  persons  shall  sustain  any  damage  in  his,  her,  or  their  lands. 
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teneiiieDts,  heieditainents,  or  property,  by  reason  of  the  execution  of  any  of  JBoti  Gowt 
the  powers  given  by  this  Act,  and  for  which  a  compensation  is  not  herein-  ^^  p^^ 
before  provided,  then,  and  in  every  such  case,  such  damages  shall  from  time  TuRMEa* 
to  time  be  settled  and  ascertained,  or  assessed  by  a  jury,  and  the  sum  or  sums 
of  money  to  be  paid  for  the  same  shall  be  recovered,  levied,  and  applied,  in 
such  and  the  same  manner  as  is  herein  directed  with  respect  to  such  damages 
as  is  hereinbefore  provided  for.'^  Now,  the  word  '<  damages''  must  mean  the 
asBOUDt  assessed  by  the  jury,  and  it  has  nothing  to  do  with  the  costs  mcident 
to  the  jury;  within  the  words,  therefore,  of  that  section  there  is  no  provision 
«8  to  the  costs ;  and,  consequently,  if  that  section  stood  alone,  it  would  be  a 
case  which  has  been  omitted,  as  the  right  to  compensation  for  the  costs  in- 
curred is  the  mere  creature  of  the  Act  But  then  it  is  said  that  the  20th 
section  incorporates  the  preceding  section  giving  the  costs.  In  express  terms 
it  certainly  does  nut  do  so,  being  in  words  confined  to  damages  only.  Let  us 
DOW  look  at  the  18th  section,  and  see  if  it  can  be  incorporated  into  a  clause 
following  after.  It  enacts,  that  "  in  every  case  where  a  verdict  shall  be  given 
by  any  such  jury  for  more  money  than  shall  have  been  previously  offered  for 
or  oo  behalf  of  the  said  company  of  proprietors,  as  a  recompence  or  satisfac- 
tion for  any  such  lands,  &c.  or  for  any  damages  that  may  have  been  sustained 
by  any  person  or  persons  aforesaid,  all  the  costs  and  charges  incurred  in  sum- 
moning, impanelling,  and  returning  such  jury,  taking  such  inquisition,  and 
the  attendance  of  witnesses,  and  recording  the  verdict  or  judgment  thereon, 
shall  be  borne  by  the  said  company."  That  can  then  only  have  reference  to 
the  II th  section.  It  is  argued  that  the  word  "  aforesaid,"  may  apply  to  a 
subsequent  part  of  the  Act,  as  a  subsequent  clause  is  often  passed  by  the 
legisli^ture  before  one  which  stands  prior  to  it,  but  of  that  I  can  take  no 
notice.  I  can  only  construe  the  Act  as  if  it  were  one  undivided  clause,  and 
then,  how  can  I  construe  the  word  '*  aforesaid  "  to  refer  to  that  which  occurs 
after,  and  where  that  which  does  occur  afler,  does  not  refer  back  to  the  pre- 
ceding part.  This  case  is,  therefore,  one  which  has  been  omitted  by  the 
legislature ;  and  I  have  no  doubt  on  the  point.  But  if  I  had  any  doubt,  how 
could  I  direct  this  mandamus  to  issue,  and  so  make  the  justices  subject  them- 
selves to  an  action  ?  If  I  were  to  do  so,  I  should  offend  against  a  well 
established  rule  of  the  Court. 

Rule  discharged. 

3f.  D.  Hill  then  shewed  cause  against  two  rules  obtained  by  Mrs.  Tumeff 
under  the  Statute  1  fF.  4,  c  21,  s.  6,  for  the  costs  of  the  two  mandamus; 
and  contended  that  neither  was  a  case  in  which  costs  ought  to  be  granted, 
as  in  each  instance,  it  was  a  matter  of  doubt  whether  the  mandamut  ought  to 
have  been  granted  ;  and  that  on  the  last  occasion  the  Court  had  refused  the  . 
rule  as  to  part  of  what  was  demanded. 

Sir  W.  W,  Fallett  and  Bourne,  eontrd,  contended  that  the  applications  for 
the  two  mandamus  having  been  successful,  Mrs.  Turner  was  entitled  to  the 
costs ;  and  that  it  would  be  a  great  hardship  if  they  were  not  granted,  as  the 
expense  would  otherwise  swallow  up  all  the  amount  given  as  compensation. 

CoLBRnHSB,  J. — ^I  do  not  understand  the  argument,  that  because  a  party  is 
successful  in  an  application  for  a  mandamus^  he  is  therefore  to  be  entitled  to 
the  costs,  as  the  Statute  1  ^K  4,  c  21,  s.  6,  expressly  leaves  it  to  the  <&tcre- 
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Baa  Court.      Hon  of  the  Court     In  this  case,  as  to  the  first  application  for  a  mandamus,  I 
Ki  parte       ^*^®  "^  doubt  but  that  Mrs.  Tlirner  ought  to  be  allowed  her  costs.     As  to 

TraNia.  the  second  application,  I  have  a  difficulty  in  allowing  the  costs,  as  the  demand 
was  made  not  merely  for  the  500/.,  to  which  Mrs.  Turner  was  entitled,  but 
also  for  the  costs,  which  the  company  were  not  bound  to  pay;  and  I  think 
that  where  a  party  makes  a  joint  demand  for  two  things,  to  one  of  which  only 
he  is  entitled,  that  a  refusal  is  perfectly  justifiable. — It  was  then  suggested, 
that  it  appeared  on  the  affidavits,  that  the  demand  for  (he  500/.  and  for  the 
costs,  were  separate  and  distinct  demands. 

Cur.  adv.  vttlt. 

Coleridge,  J.,  afterwards  {June  7th)  gave  judgment — This  was  a  case  as 
to  the  costs  of  two  several  applications  to  the  Court  for  a  mandamus.  As  to 
the  costs  of  the  first  mandamas,  I  had  no  doubt  but  that  Mrs.  Turner  ought  to  be 
allowed  them.  As  to  the  second,  I  doubted  on  this  ground  ;  there  had  been  an 
application  for  a  mandamue  which  had  been  granted,  and  in  obedience  to 
which  a  jury  had  been  summoned,  and  they  had  assessed  Mrs.  T\trner*9  com- 
pensation at  500/.  The  Company  had  then  been  applied  to  to  pay  that  500/. 
and  also  the  costs  incident  to  the  jury,  but  the  Company  had  refused  both. 
An  application  was  then  made  to  the  Court  for  another  mandamue,  to  com- 
pel the  Company  to  pay.  This  was  refused  as  to  the  costs,  on  the  ground, 
that,  whether  or  no  Mrs.  Thrner  was  entitled  to  the  costs,  a  tnandamui 
could  not  be  granted,  as  she  had  another  remedy  for  them ;  but  it  was  deter- 
mined that  the  application  was  well  founded  as  to  the  sum  awarded  by  the 
jury  for  compensation.  An  application  was  then  made  in  this  Court  for  a 
mandamue  to  two  justices,  to  issue  a  warrant  of  distress  for  these  costs;  and 
on  that  application  the  question  arose  as  to  Mrs.  Tltrners  right  to  these  costs, 
and  I  thought  that  she  had  no  such  right.  That  was  the  state  of  things  when 
the  last  rules  for  the  costs  of  the  two  first  applications  to  the  Court  were 
argued.  Now,  the  second  application  for  a  mandamus  was  well  founded 
as  to  part,  though  not  as  to  the  other  part ;  and  the  question  is,  whether 
Mrs.  Turner  ought  to  be  allowed  the  costs  of  that  mandamus  under  those 
circumstances.  I  thought  that  as  there  was  one  entire  demand  made 
on  the  Company,  which  the  Company  were  not  bound  to  grant,  the  fault 
was  with  Mrs.  Turner  in  making  too  large  a  demand,  and  that  therefore  she 
ought  not  to  have  the  costs.  But  it  was  stated  that  the  application  to  the 
Company  was  not  a  joint  demand,  but  was  several,  and  that  the  Company 
might  have  refused  to  pay  the  costs  incident  to  the  finding  of  the  jury,  but 
might  have  offered  to  pay  the  500/.  which  had  been  assessed  by  way  of  com- 
pensation ;  and  that  if  they  had  done  so,  the  mandamue  need  not  have  been 
applied  for.  On  looking  into  the  affidavits,  it  seems  to  me  that  it  is  so ;  these 
were  distinct  and  separate  demands,  and  it  therefore  became  the  duty  of  the 
Company  to  offer  to  pay  the  600/.,  but  not  the  costs.  The  Company,  there- 
fore, were  in  fault,  and  Mrs.  Tlirner  is  consequently  entitled  to  the  costs  of 
the  second  mandamus  also  (a). 

Rule  accordingly. 

(a)  See  the  case  of  Kendn'ck  v.  Davis,  Will.,  Wol.  &  Dav.  587. 
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Marriott  v.  Chapman. 

'T^HIS  defendaDt  was  arrested  for  the  sum  of  160/.  On  the  trial  a  verdict 
was  taken  for  the  plaintiff*,  subject  to  a  reference  to  arbitration  of  the 
cause  and  ail  matters  in  difference  between  the  parties,  and  the  costs  of  the 
cause  were  to  abide  the  erent.  Power  was  given  to  the  arbitrator  to  exa- 
mine the  parties  themselves,  and  also  for  some  books  to  be  produced ;  but 
no  other  matters  were  gone  into  before  the  arbitrator,  except  the  matters  in 
the  cause,  neither  of  the  parties  were  examined  nor  were  the  books  produced. 
The  arbitrator  awarded  to  the  plaintiff  30/.  only.  A  rule  having  been 
obtained  to  shew  cause  why  the  defendant  should  not  have  his  costs  under 
the  43  G.  3,  c.  46,  s.  3,  for  haying  been  arrested  without  any  reasonable  or 
probable  cause : 

Uumfrey  in  support  of  the  rule,  objected  to  an  affidavit  being  used  which 
had  been  filed  in  opposition  to  the  rule,  as  it  contained  no  addition  of  the 
deponent,  the  plaintiff  in  the  cause.  It  was  intituled  in  the  cause,  and  com- 
menced ;  "  A  rule  nin  having  been  obtained  in  this  suit,  John  Marriott,  the 
above  named  plaintiff  in  this  action,  maketh  oath  and  saith,  &c."  (a), , 

Coleridge,  J. — If  this  is  an  objection  I  shall  enlarge  the  rule  for  the  pur- 
pose of  enabling  the  plaintiff  to  amend  the  affidavit,  it  being  an  affidavit  in 
opposition  to  a  rule  nui. — The  objection  was  then  given  up. 

Adams,  Serjt.,  and  Miller  then  shewed  cause. — Although  the  cases  of 
Keene  v.  Deeble  (6)  and  Thompson  v.  Atkinson  (c)  are  not  exactly  like  the 
present,  yet  the  judgments  given  in  those  cases  shew  that  in  this  case  the 
defendant  is  not  entitled  to  his  costs.  This  cause,  and  all  matters  in  differ- 
ence were  referred,  and  the  costs  were  directed  to  abide  the  event,  and  power 
was  given  to  the  arbitrator  to  examine  the  parties  themselves,  besides  the 
books  which  were  allowed  to  be  produced ;  it  cannot  then  be  said  that  the 
30/1  was  a  sum  recovered  within  the  meaning  of  the  Statute.  Another  ground 
for  discharging  this  rule  is,  that  very  little  appears  on  the  affidavits  in  sup- 
port of  the  rule,  except  the  difference  between  the  sum  for  which  the  defend- 
ant was  arrested  and  the  amount  ultimately  awarded.  Now  the  cases  of 
Sherwood  v.  Tayler  (d)  and  Spooner  v.  Banks  (e)  shew  that  it  is  necessary 
that  the  defendant  should  give  greater  proof  of  the  want  of  reasonable  and 
probable  cause  for  the  arrest  than  the  mere  difference  between  these  two 
sums,  in  order  to  entitle  him  to  recover  his  costs  under  the  Statute.    The 


BaUCcwi, 


1.  If  an  affi- 
dftTit,  filed  in 
opposition  to  • 
rule  niri^  omits 
the  deponent's 
Addition,  the 
Court  will  en- 
large the  rule, 
to  allow  it  to 
be  amended. 

2.  A  Terdict 
was  taken  in  a 
cause,  subject 
to  a  reference 
to  arbitration 
of  the  cause, 
and  all  matters 
in  difference, 
and  power  was 
given  to  the 
arbitrator  to 
examine  tha 
parties;  no 
matter  was 
submitted  to 
the  arbitrator 
except  the 
matters  in  the 
cause,  and  the 
parties  were 
not  examined: 
— HeM,  that 
the  defendant 
was  not  pre- 
cluded from 
having  his 
costs,  under 
the  Stat.  43  G. 
3,  c.  46. 

S.  On  a  mo- 
tion for  that 
purpose,  the 
defendant  must 
shew  the  want 
of  reasonable 
and  probable 
cause,  and  the 
difference  be- 
tween the 
amount  for 
which  the  de- 
fendant was 
arre«t4*d  and 
the  amount 
awarded,  is  not 
alone  sufficient. 


(a)  Sec  the  rule  H,  T.  2  W.  4, 1.  5, 
1  liowl.  P.  C.  184 ;  and  the  cases  of  ^or- 
^  T.  UstKf,  Will.  Wol.  &  Day.  216; 
Themans  v.  Fenn,  Id.  217;  Jackson  v. 
Chard^  2  Dowl.  P.  C.  469 ;  Lawson  v. 
Case,  2  Dowl.  P.  C.  40;  1  Cr.  &  Mec«, 
481  ;  3  Tyr.  489 ;  Sharpe  v.  Johnson,  1 
Hodges,  298;  4  Dowl.  P.  C.  324;  2 
Bin^.  N.  R.  246;  2  Scott,  407;  and 
Jervis  V.  Jofufs,  1  Har.  &  Wol.  654 ;  4 
Dowl.  P.  C.  610. 


(b)  3  B.  &  Cress.  491 ;  5  Dow.  & 
Ryl  383 

(c)  6  B.  &  Cress.  193;  9  Dow.  & 
Ryl.  347.  Sec  also  Holder  v.  Jfatth, 
I  Har.  &  Wol.  8 ;  2  Ad.  &  £1.  445 ;  4 
T^ev.  &  Man.  466. 

(d)  6  Bing,  280 ;  3  M,  &  Payne,  641. 
e)  7  Bing.  77'Ji;  5  M.  &  Pavne,701 ; 
'wl.P.C.232. 
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^^Cowt.  tast  of  those  cases  is  a  very  strong  decision  to  that  effect. — He  then  contended 
also,  that  on  the  facts  of  the  case  as  set  forth  on  the  affidavits,  the  rule 
ought  to  be  discharged. 

Hun^rey,  eontrd. — On  the  first  point  tho  case  of  Jomb  v.  Jeht  (/)  is 
exactly  in  point,  to  shew,  that  although  other  matters  in  the  canse  have  been 
referred  to  the  arbitrator,  yet  that  there  not  having  been  any  other  matter 
submitted  to  the  arbitration,  or  any  medium  of  proof  resorted  to  which  was 
not  available  at  nM  priui,  the  sum  awarded  may  be  considered  as  recovered 
within  the  meaning  of  the  Statute.  On  the  second  point  the  case  of  Twist 
V.  Osbom  (ff)  shews  that  the  Court  will  not  re-try  the  facts  of  a  case  on 
motions  like  the  present,  but  will  take  them  to  be  as  found  by  the  jury.  It  is 
Submitted  that  the  disparity  between  the  amount  awarded,  which  is  to  be  consi- 
dered as  the  verdict  of  the  jury,  and  the  amount  for  which  the  defendant  was 
arrested,  alone  constitutes  a  primd  facie  case  of  want  of  reasonable  and  pro- 
bable cause  for  the  arrest,  which  requires  an  answer  on  the  part  of  the  plain tiflfl 
^-He  then  contended  on  the  affidavits,  that  the  rule  ought  to  be  made  absolute. 

Coleridge,  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
Three  grounds  of  opposition  to  the  rule  are  taken,  the  last  of  which,  on  the 
facts  of  the  case,  is  the  most  important ;  on  the  two  first  I  have  no  doubt. 
As  to  the  first,  the  cause  and  all  matters  in  difference  were  referred^  a  verdict 
was  taken,  it  was  agreed  that  the  parties  themselves  might  be  examined,  and 
that  some  books  might  be  produced ;  now,  it  is  said  that  this  is  not  a  case 
within  the  Statute.  It  appears  that  the  parties  were  not  examined  before  the 
arbitrator,  nor  were  the  books  produced,  nor  were  any  other  matters  except 
the  matters  in  the  cause  submitted  to  the  arbitrator.  That  was  the  sfate  of 
the  facts ;  now  let  us  see  whether  the  Statute  will  operate.  No  case  has  been 
cited  which  is  directly  in  point,  shewing  that  it  does  not  operate ;  the  cases  of 
Keene  v.  Deeble  and  Thampion  v.  Atkinson  are  not  directly  in  point,  and  are 
not  indeed  relied  on  as  being  so,  but  only  certain  dicta  in  these  cases  bw 
relied  on.  Now,  on  the  other  hand,  Mr.  Humfrey  cited  the  case  ot  Janes  v. 
Jehu,  which  was  a  decision  of  my  own,  and  I  therefore  do  not  attach  any 
weight  to  that  decision,  except  that  I  see  no  reason  to  difier  from  the  opinion 
which  I  then  pronounced.  There  being  no  express  decision  on  the  point,  it 
is  necessary  to  look  to  the  terms  of  the  Statute  itself;  now  that  enacts  that 
''  in  all  actions,  &c.,  wherein  the  defendant  or  defendants  shall  be  arrested  and 
held  to  special  bail,  and  wherein  the  plaint  ifi*or  plaintiffs  shall  not  recover  the 
amount  of  the  sum  for  which  the  defendant  or  defendants  in  such  action 
shall  have  been  so  arrested  and  held  to  special  bail,  such  defendant  or  defend- 
ants shall  be  entitled  to  costs  of  suit,"  with  a  provision  which  follows  which 
is  immaterial  on  the  present  point  Now  the  principle  of  the  cases  on  the 
subject  is,  that  where  no  verdict  has  been  taken,  the  amount  awarded  is  not 
recovered  at  all.  Has  this  amount  then  been  recovered  ? — Clearly  it  has. 
Has  it  been  the  less  recovered  because  power  was  given  to  refer  other  mat- 
ters* and  to  examine  the  parties  and  to  produce  the  books,  neither  of  which 

(f)2  Har.  &  Wol.  119;  5  Dowl.  Wol.  274^n.  See  also  Po/iw  v.  AsrArcr, 
p.  C.  130.  1  Har.  &  Wol.  208. 

Or)  4  Dowl.  P.  C.  107;   1  Har.  k 
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eifentnany  has  been  done  ? — It  is  purely  a  sum  recovered.  It  cannot  be  said 
that  merely  because  the  parties  have  agreed  to  allow  other  things  to  be  done 
befiire  the  arbitrator,  which  could  not  be  done  at  iVt>t  PriuSf  that  it  is  not  a 
case  within  the  Statute.  Then,  secondly,  it  is  said  that  there  is  no  ground 
bid  for  this  rule,  except  in  the  difference  between  the  sum  for  which  the 
defendant  was  arrested  and  the  sum  recovered,  and  it  is  said  that  the  onus  of 
proving  the  want  of  reasonable  and  probable  cause  for  the  arrest  lies  on  the 
defendant,  and  that  it  has  been  determined  that  the  difference  between  those 
suras  alone,  is  not  proof  of  want  of  reasonable  or  probable  cause,  and  the  cases 
v^Skerwood  v.  Tayler  and  Spooner  v.  Danks  were  cited ;  I  agree  with  both 
of  those  cases,  but  this  case  is  consistent  with  those  decisions.  First,  as  to 
the  principle  of  those  cases  ;  it  is  there  laid  down  that  it  is  for  the  defendant 
to  shew  the  want  of  reasonable  or  probable  cause,  and  I  agree  that  in  many 
eases  the  mere  difference  between  the  sum  for  which  the  defendant  was 
arrested  and  the  sum  recovered  may  not  a£fect  the  decision  on  this  rule.  On 
the  other  hand,  the  difference  between  those  sums  may  be  everything,  as 
where  the  sum  for  which  the  defendant  is  arrested  is  20/.  and  the  sum  reco- 
vned  is  only  19/.  On  the  other  hand  again,  let  us  look  at  the  case  of  Spomer 
▼.  DioUUy  the  difference  there,  though  very  great,  was  entirely  immaterial. 
That  case  turned  on  the  question  of  whether  the  plaintiff  had  a  right  to  con- 
sider the  defendant  as  a  feme  sole.  Now  look  at  the  case  of  Sherwood  v. 
Tayier ;  the  difference  there  was  between  327/.  and  250/.  Chief  Justice 
lindBd  there  says ;  "  the  construction  which  has  been  put  upon  the  Statute 
is,  that  the  defendant  is  only  entitled  to  the  costs,  if  the  plaintiff  holds  him  to 
bail  for  a  sum  materially  larger*'  [that  must  depend  on  the  circumstances  of 
the  case]  '^  than  that  which  is  found  to  be  due ;  and  the  labouring  oar  is 
thrown  on  the  defendant  to  shew  that  so  much  was  not  due;"  that  is,  the 
proof  of  want  of  reasonable  and  probable  cause  for  the  arrest,  lies  on  the 
defendant.  The  defendant,  therefore,  must  shew  that  the  plaintfff  had  not 
reasonable  and  probable  cause  to  think  that  he  could  prove  the  amount  for 
which  he  arrested  the  defendant  (A). — The  learned  judge  then  made  some 
obsPTvations  on  the  facts  of  the  case,  and  decided  that  sufficient  appeared  on 
the  affidavits  to  make  the  rule  absolute. 

Rule  absolute. 


BwSiComi. 


(A)  See  RMnMon  v.  fThiUkead,  Will.  Wol.  &  Dav.  67 ;  6  Dowl.  P.  C.  292. 


In  re  Smith  and  Blake. 

'PHESE  parties  agreed  to  refer  to  arbitration  certain  matters  which  were  in      1.  WJeretwo 

dispute  between  them.     The  submission  was  made  by  deed  on  the  20th    ^iBsion  to 
id  April,  1837,  and  two  parts  were  executed.     The  award  was  directed  to  be   ^®|^"^  ^^ 
made  by  a  certain  day,  but  power  was  given  to  the  arbitrator  to  enlarge  the   one  of  which 
time.    The  arbitrator  made  several  enlargements  of  the  time  which  he  in-   tntorindoned 

the  enlarge- 
nents  of  the  time  for  mtking  the  Mrevd,  (tie  Court  compelled  the  pertf  in  vhoee  poseeaaioa 
it  WM  to  make  it  a  rule  of  Court. 
2.  The  enlargements  of  the  lime  for  making  an  award  are  to  be  considered  aa  part  of  Urn 
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Bail  Cnttrt.  dorsed  on  the  back  of  that  part  of  the  submission  which  was  in  the  possession 
In  re  Smith  ^^  Biahe.  The  award  was  made  on  the  10th  of  April,  1838,  and  was  entirely 
aud  Blakk  in  favour  of  Blake.  On  the  Sth  of  May,  application  was  made  on  the  part  of 
Smith  for  that  part  of  the  submission  which  was  in  possession  of  Blake,  for 
the  purpose  of  making  the  enlargements  of  the  time  for  making  the  award 
part  of  the  rule  of  Court  together  with  the  submission,  but  the  application  was 
refused.  On  the  10th  of  3/ay,  which  was  the  last  day  of  Easier  Term,  a 
rule  was  obtained  calling  on  Blake  to  shew  cause  why  he  should  not  make  the 
deed  of  submission  a  rule  of  Court. 

/.  Addison  this  Term  shewed  cause. — This  rule  is  quite  unnecessary.  By 
the  Statute  9  &  10  ^.  3,  c.  15,  s.  1,  it  is  intended  that  the  submission  to 
arbitration  should  be  made  a  rule  of  Court  immediately  a(\er  it  is  executed. 
The  enlargements  of  the  time  for  making  the  award  could  not,  of  course,  be 
made  at  that  time,  and  it  is  unnecessary  that  they  should  be  made  at  all. 
Smiih  cannot  want  them  for  the  purpose  of  enforcing  the  award,  as  it  is  en- 
tirely in  favour  of  Blake ;  nor  is  it  necessary  they  should  be  made  part  of 
the  rule  of  Court  for  the  purpose  of  setting  aside  the  award — [Coleridge,  J. 
— Are  not  the  enlargements  to  be  considered  as  part  of  the  original  submis- 
sion?]— It  is  submitted  that  they  are  not;  they  only  give  the  arbitrator 
power  to  make  the  award. — [Coleridge,  J. — Suppose  the  parties  themselves 
had  enlarged  the  time  by  mutual  agreement,  would  it  not  then  be  necessary 
to  make  the  enlargements  part  of  the  rule  ?] — Not  if  there  were  &  power  con- 
tained in  the  submission  for  the  parties  to  make  such  enlargements ;  if,  bow- 
ever,  there  were  no  such  power,  it  might  be  otherwise. — [Coleridge,  J. — If  the 
enlargements  are  not  made  part  of  the  rule,  what  power  can  the  Court  have 
over  the  award,  which  will  not,  in  that  case,  appear  to  be  made  under  the  sub- 
mission, not  being  within  the  time  mentbned  ?] — The  enlargements  may  lie 
brought  before  the  Court  on  affidavit ;  they  also  generally  appear  on  the  fiice 
of  the  award.  There  is,  therefore,  no  necessity  for  making  these  enlai^- 
ments  part  of  the  rule  of  Court,  and  consequently  Smith  may  make  his  own 
submission  a  rule  of  Court,  and  this  rule  must  be  discharged. 

R.  V,  Richards,  contrd, — It  is  necessary  that  these  enlargements  should 
be  made  part  of  the  rule  of  Court,  for  the  purpose  of  enabling  Smith  to  set 
aside  the  award,  which  it  is  his  intention  to  do  (a).  The  invariable  practice 
is  to  make  the  enlargements  part  of  the  rule  at  the  same  time  with  the  sub- 
mission, and  a  motion  cannot  be  made  to  set  aside  the  award  until  they  are 
made  a  rule  of  Court.  This  is  a  question  which  turns  wholly  on  the  practice 
of  the  Court,  and  not  at  all  on  the  provisions  of  the  Statute  9  &  10  ^.  3,  c.  15. 
As  to  the  recital  in  the  award,  they  are  of  no  force,  unless  it  first  appears  to 
the  Court  that  there  is  some  authority  for  making  the  award  at  all. — He  was 
then  stopped  by  the  Court. 

CoLBRiDOB,  J. — I  think  that  Smith  is  entitled  to  have  this  rule  made  abso* 
hite.     The  practice  has  always  been  to  make  the  submission  to  arbitration 

(a)  As  to  the  time  for  moving  to  set  C.  98;  and  Reynolds  v.  Ask^w^  Will 
aaide  the  award,  see  this  case  post-^w\^  Wol.  &  Dav.  366;  5  Dowl.  P.  C.  6S2. 
In  re  Ptrring  &  Kymer,  3  Dowl.  P. 
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and  the  enlargement  of  the  time  for  making  the  award,  a  rule  of  Court  by  one      Sml  Ccmt, 
niotioo.     No  instance  is  known  to  the  contrary,  and  that  practice  is  founded     j,^  „  smith 
on  a  good  principal.     The  parties  had  agreed  to  make  the  submission  a  rule     "^  Blake. 
of  Court,  and  also  had  agreed  that  the  arbitrator  should  have  power  to  en- 
large the  time  for  making  his  award ;  the  third  fact  is,  that  he  hcu  enlarged 
the  time  accordingly.   If,  instead,  the  parties  had  themselves  agreed  to  enlarge 
the  time^  the  case  of  Evans  v.  Thompson  (b)  shews  that  that  enlargement 
irould  be  considered  as  part  of  the  original  submission  to  arbitration.     Now 
is  there  any  diflerence  in  principle,  whether  the  enlargement  is  made  by  the 
parties  or  by  the  arbitrator?  In  fact,  it  is  equally  in  either  case  part  of  the 
original  submission.     The  case  then  becomes  the  common  case,  where  one 
party  holds  a  deed  as  trustee  for  the  other  (c).     The  rule  must  therefore  be 
made  absolute ;  the  party  applying  paying  the  expence  of  making  the  submis- 
sion a  rule  of  Court. 

Rule  absolute  accordingly. 

(6)  5  East,  189.  (c)  See  the  next  case. 


The  Mayor,  &c.,  of  Arundel  v.  Holmes. 

f\S  the  14th  of  July,  1835,  a  lease  was  granted  by  the  old  corporation  of  A  jury  baring 

Arundel  to  the  defendant,  reserving  a  certain  annual  rent.     Two  parts  rent  Tcterred^ 

of  the  deed  were  executed,  one  of  which  was  kept  by  each  party.     The  town  ^  *  lease  by 

council,  elected  under  the  Municipal  Reform  Act,  5  &  6  W,4,c,  76,  thinking  wai^luaivety 

that  this  lease  was  collusively  made,  for  an  inadequate  consideration,  caused  [j^^^^*  ^^ 

the  value  of  the  land  to  be  inquired  into  by  a  jury,  under  the  97th  section  of  value  waa 

the  Act     The  jury  found  that  the  rent  was  collusively  reserved,  and  that  fM'tTtheSrtT 

the  real  annual  value  was  greater  than  the  reserved  rent,  and  the  defendant  ^  «  6  W*  <  c* 

having,  therefore,  the  option  either  to  abandon  the  lease  or  pay  the  increased  tenaut  elected 

rent,  elected  to  pay  the  increased  rent,  and  made  the  indorsement  according  *®  ^2d  r  m°" 

to  the  finding  of  the  jury  on  the  back  of  his  part  of  the  original  lease,  as  and  indoned 

required  by  the  same  section  of  the  Act.     An  action  having  been  brought  tbe  jury°n\is 

against  the  defendant  for  the  increased  rent,  an  application  was  made  to  him  P^J^.  of  t|>« 

for  a  copy  of  the  indorsement  on  his  part  of  the  lease,  for  the  purpose  of  anT^'^on  bav' 

enabling  the  plaintiffs  to  draw  their  declaration,  but  it  was  refused.     A  rule  JJf^^^  ^^^ 

was  then  obtained,  calling  on  the  defendant  to  shew  cause  why  he  should  not  him  for  the 

produce  the  lease  and  indorsement,  and  allow  a  copy  of  the  indorsement  to  the^ourt'^m- 

he  taken.  P®^^^  *»'"  *<> 

I>roduce  the 
eaae  and  in- 

SJr  W.  W.  FoUeU  shewed  cause. — This  is  not  a  case  where  it  is  to  be  con-  doraement  for 

the  inspection 

sidered  that  one  party  holds  a  document  as  a  sort  of  trustee  for  the  other,  cfthepiaintifGi, 

and  the  Court  will  not,  therefore,  compel  the  defendant  to  produce  this  deed.  jJerHn  poa^ 

The  corporation  have  one  part  of  the  original  lease,  and  they  must  also  have  Beasion  of 

in  their  possession  the  inquisition  of  the  jury  ;  it  cannot,  therefore,  be  neces-  JJ^  origmiU  ^ 

sary  that  this  indorsement  should  be  produced  for  the  purpose  of  enabling  '***^J^  ^-^^ 

the  plaintifls  to  draw  their  declaration.     If  this  were  a  case  where  a  party  held  quiaition. 

the  only  part  of  a  document,  then  the  rule  might  be  granted;  but  this  Court 


The  Mayor 

of  Arundel 

r. 

HOLMIS. 
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has  no  power  to  compel  this  defendant  to  furnish  evidence  against  himself. 
This  is  an  unprecedented  and  unnecessary  application,  and  the  Court  will, 
consequently,  discbarge  the  rule. 

Sir  /.  CamphBU,  A.  G.,  and  Chmmtl^  eantrd,  were  stopped  by  the  Court 

CoLBRimiB,  J. — I  think  that  this  is  a  case  within  the  general  rule,  and  it 
is  sworn  that  the  plaintifls  want  this  indorsement  for  the  purpone  of  drawing 
the  declaration.  The  Act  directs,  that  the  additional  consideration  is  to  be 
indorsed  on  the  original  deed,  and  if  the  defendant  takes  upon  himself  to 
indorse  it,  it  must  betaken  that  he  puts  it  there  for  the  benefit  of  both  parties. 
The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  the  previous  case. 


A  rale  niti  for 
•  new  trial, 
obtained  by  a 
new  attorney 
without  an 
order  to  change 
the  attorney,  is 
irresular,  and 
will  be  dis- 
charged, 
though  a  mo* 
tion  for  that 
purpose  is  not 
maae  until  two 
Terms  have 
•lapsed. 


DoEy  dem.  Bloomer  and  others  t;.  Bransom. 

/i  FTER  the  rule  in  this  cause,  which  was  discussed  last  Term,  was  dis- 
posed uf  (a),  a  rule  nisi  was  obtained  on  the  5th  of  Msy,  calling  on  the 
defendant  to  shew  cause  why  the  rule  for  the  new  trial  should  not  be  dis- 
charged, on  the  ground  of  it  having  been  moved  for  by  a  new  attorney,  without 
any  order  having  been  obtained  to  change  the  attorney. 

Whitehvrst,  this  Term,  shewed  cause. — The  ground  of  objection  is  a  matter 
of  irregularity  merely,  as  was  decided  by  Williams,  J.,  on  the  rule  argued 
last  Term ;  and,  being  a  matter  of  irregularity,  it  is  impossible  afler  such  a 
lapse  of  time  to  make  it  a  ground  for  discharging  the  rule  for  a  new  trial, 
which  was  obtained  as  long  ago  as  the  6th  of  November. — [Colend(fe,  J. — 
May  it  not  be  a  question,  whether  the  objection  is  not  made  too  soon,  as  well 
as  too  late?] 'Perhaps  it  may,  as  the  objection  may  be  made  on  shewing 
cause  against  the  rule  for  a  new  trial. — [Coleridge,  J. — It  cannot,  then,  be 
said,  that  there  has  been  laches  on  the  part  of  the  lessors  of  the  plaintiff,  as 
this  objection  has  the  effect  of  hastening  on  the  proceedings.] — If  it  is  to  be 
treated  as  a  mere  irregularity,  application  ought  to  have  been  made  to  the 
Court  in  the  first  instance.  The  rule  for  a  new  trial  was  regularly  obtained; 
it  was  moved  for  by  the  counsel  in  the  cause,  which,  it  is  submitted,  he  was 
entitled  to  do  of  his  own  authority,  and  therefore,  it  was  immaterial  whether 
he  was  instnicted  by  the  attorney  on  the  record  or  by  any  other  attorney. 
At  any  rate,  the  Court  will  not  make  this  rule  absolute,  without  again  giving 
the  defendant  an  opportunity  to  move  for  a  rule  for  a  new  trial. 

Humfrey,  eontrd,  was  not  csiled  on  by  the  Court 

CoLBRiDGE,  J. — I  think  that  this  rule  must  be  made  absolute.    It  may 


(a)  Sec  antfi,  p.  19a 
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I  hard  cm  the  delendant,  but  I  think  it  is  far  better  that  parties  should 
be  held  ^trlctiy  to  observe  the  rules  as  to  changing  the  attorney  on  tlie  record, 
lor  it  is  impossible  to  say  what  may  be  the  consequences  if  the  rules  are  not 
attended  ta  I  think,  however,  that  under  the  circumstances,  there  must  be  a 
staj  of  proceedings  for  ibur  days,  so  as  to  enable  the  defendant  again  to  move 
the  Court  for  a  rule  for  a  new  trial. 

Rule  absolute  acoordiogl j. 


BmtQmri, 

Doe,  dem. 
Bloonbr 

V. 
BaAMSOH. 


Blythb  V.  Chadwick. 

npHIS  cause  was  tried  under  a  writ  of  trial,  on  the  28th  of  March  last,  and 
a  verdict  was  given  for  the  plaintiff  for  a  sum  under  40«.  The  first 
day  of  EoMier  Term^  on  which  the  Courts  sat  for  business,  was  the  18th  of 
April;  on  the  23d  the  plaintiff  signed  final  judgment,  at  11  o'clock  in  the 
morning,  and  on  the  same  day  a  rule  was  obtained  by  the  defendant,  calling 
CD  the  plaintiff  to  shew  cause  why  the  defendant  should  not  have  leave  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  his  costs,  under  the  Middlesex 
Court  of  Requests'  Act,  23  G,  2,  c  33.  It  did  not  appear  on  the  affidavits 
whether  the  rule  was  granted  before  or  after  final  judgment  was  signed,  nor 
whether  the  costs  were  taxed.  The  affidavit  on  which  the  rule  was  obtained, 
stated  that  the  defendant  lived  in  the  county  of  Middlesex,  and  ''  was  liable 
to  be  warned  or  summoned^'  to  the  county  Court. 

W.  H,  Watson,  this  Term,  shewed  cause. — The  first  objection  to  this  rule 
being  made  absolute  is,  that  it  does  not  sufficiently  appear  that  the  defendant 
was  liable  to  be  summoned  to  the  county  Court.  The  affidavit  stated,  that 
he  was  liable  to  be  warned  or  summoned ;  that  may  mean,  that  he  was  liable 
to  be  warned  as  a  juror,  not  summoned  as  a  defendant.  The  case  of  Unwin 
▼.  King  (a),  shews  that  it  ought  to  be  stated  distinctly  that  he  was  liable  to 
be  summoned  (6).  A  second  objection  is,  that  final  judgment  has  been 
signed,  and  it  is,  therefore,  too  late  to  make  this  application.  Waicham  ▼. 
Cook  (c),  shews  that  it  is  for  that  reason  too  late ;  Hippesley  v.  Layng  {d) 
is  to  the  same  effect.  That  case  also  shews  that  the  application  must  be 
made  promptly,  even  before  final  judgment  is  signed.  Here  there  has  been 
great  delay  on  the  part  of  the  defendant,  as  he  might  have  applied  to  the 
Court  on  the  18th  of  April,  but  did  not  do  so  until  the  23d. 

C  C.  Janes,  eontrd,  was  stopped  by  the  Court  on  the  first  objection.-— On 
the  second  objection,  the  case  of  Baddley  v.  Oliver  (e)  shews,  that  where  a 
defendant  has  not  had  an  opportunity  of  applying  earlier  to  the  Court,  this 
application  may  be  made  after  final  judgment.     In  the  present  case,  the  cause 


1.  Anappli- 
eatioD  to  a»- 
prive  tb« 
pUintiiFofhis 
costs  under  the 
MiddUsex 
Court  of  Re- 
quesU'  Act, 
must  be  made 
proinptly. 

2.  It  U  too 
late  if  notnade 
until  after  final 
judgneDt  has 
been  signed 
and  completed, 
by  tazinff  costs. 

3.  Under 
particular  cir^ 
cumaunoes,  it 
may  not  be  too 
late  after  final 
iudgment,  and 
before  the 
costs  are  taxed. 

4  An  affida- 
vit in  support 
of  such  sa  ap- 
plication, stat- 
ing that  the 
defendant 
**  was  liable  to 
bewoniMlor 
summoned  to 
the  County 
Court,"  is  sttl^ 


(a)  2  Dowl.  P.  C.  492 ;  S.  P.  Fossett 
V.  Godfrey,  id.  587. 

(b)  Sm  mUs  ▼.  Langridge,  2  Har. 
&  Wol.  309. 

(e)  2  M.  &  Sdw.  348. 


(d)  4  B.  &  Cress.  8&3;  7  Dow  U 
Ryl.  265. 

(e)  1  Dowl.  P.  C.  598;  1  Cr.  &  Meet. 
219  i  3Tyr,  145. 
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having  been  tried  in  Tacation,  the  defendant  could  not  apply  to  the  Conrt 
before  the  commencement  of  the  following  Term,  and  it  is  submitted,  that  the 
delay  from  the  18th  to  the  23d,  is  not  sufficient  to  preclude  the  defendant 
from  having  his  remedy  as  to  costs.  Band  v.  Bailey  (/)  is  another  case, 
shewing  that  this  application  may  be  made  after  final  judgment  has  been 
signed,  if  there  has  been  no  opportunity  to  make  it  sooner.  Godson  r. 
Lioyd  (ff),  is  another  case  to  the  same  effect.  That  case  also  decides  that 
the  final  judgment  must  be  completed  by  taxing  the  costs,  before  the  de- 
fendant can  be  deprived  of  his  right  to  make  this  application.  In  the  present 
case,  it  does  not  appear  that  the  costs  were  taxed,  and  it  is  roost  probable 
that  they  were  not. 

CoLBRlDGB,  J.— I  have  no  difficulty  as  to  the  first  objection.  Admitting 
that  it  must  be  stated  that  the  defendant  is  liable  to  be  summoned  to  the 
County  Court,  it  is  here  stated  that  he  is  liable  to  be  "  warned  or  summoned,'^ 
and  I  think  that  the  term  *'  warned,*^  is  not  more  applicable  to  a  witness 
in  a  cause,  than  to  one  of  the  parties ;  but  that  the  terms  "  warned  ^  and 
**  summoned^  mean  the  same  thing.  As  to  the  second  objection,  I  shall  take 
time  to  consider  my  judgment. 

Cur.  adv.  vull. 

CoLBRiDOB,  J.,  afterwards  {June  13th),  gave  judgment. — This  was  a  rule 
to  shew  cause  why  the  defendant  should  not  have  leave  to  enter  a  suggestion 
under  the  Middlesex  Court  of  Requests^  Act,  for  the  purpose  of  depriving  the 
plaintifTof  his  costs.  Two  objections  were  made  to  the  rule  being  granted ;  one 
I  decided  on  the  argument,  and  it  is  unnecessary  further  to  refer  to  it.  The 
other  objection  was  that  the  application  was  too  late,  as  final  judgment  had 
been  signed,  and  in  support  of  that  objection,  Mr.  Watson  referred  to  the  case 
of  Hippesley  v.  Layng.  On  the  other  hand,  Mr.  Jones  contended  that  the 
application  was  not  too  late,  as  the  costs  were  not  yet  taxed,  and  that  the 
trae  sense  of  final  judgment  being  signed,  was,  that  the  costs  should  be  taxed, 
and  the  master^s  allocatur  obtained,  after  which  the  final  judgment  was  com- 
pleted (A).  Several  cases  were  cited,  and  there  are  also  others  which  I  have 
referred  to,  and  it  appears  to  me  that  three  principles  are  to  be  extracted  from 
them :  first,  that  the  application  must  be  made  promptly  to  the  Court ;  the 
case  of  Hippedey  v.  Layng  lays  down  that  principle ;  there,  Bayley,  J.,  says, 
not  that  every  person  applying  before  final  judgment  is  in  time  in  his  appli- 
cation, but  that  an  application  after  final  judgment  is  too  late.  The  applica^ 
tion,  therefore,  must  be  made  promptly,  as  in  every  other  case  where  a  party 
seeks  to  have  the  benefit  of  an  Act  of  Parliament.  The  second  principle  is- 
that  the  application  is  too  late  after  final  judgment  has  been  signed,  and  has 
been  completed  by  taxing  the  costs  before  the  master.  That  was  decided  by 
Lord  Abinger,  C,  B.,  in  the  case  of  Godson  v.  Lloyd.  The  third  principle 
is,  that  before  the  completion  of  the  final  judgment  in  that  sense,  the  appli- 
cation may  or  may  not  be  granted,  according  to  the  circumstances  of  the 
particular  case.  There  are  several  cases  where  a  cause  has  been  tried  before 
a  sherifiT  under  a  judge's  order,  in  vacation,  and  final  judgment  has  been  signed, 
yet  it  has  been  held,  that  if  the  defendant  has  made  his  application  promptly 


(/)  1  Gale,  162;  3  Dowl.  P.  C.  808 ; 
UV,  M.  &  Ro8.  246. 


ig)  4  Dowl.  P.  C.  157  ;  1  Gale,  244w 
(A)See  Butler  v.BuUceUyyX  Bing.  233 
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in  the  following  Term,  it  is  not  too  late.  On  these  three  principles,  then» 
this  case  must  be  decided.  This  cause  was  tried  in  yacation ;  the  Term 
commenced  for  business  on  the  18th  of  April,  before  which  time  the  applica- 
tion could  not  be  made ;  on  the  23d  this  application  was  made,  and  the 
same  day  judg^ment  was  signed,  and  though  it  is  not  expressly  said  whether 
the  costs  were  taxed,  yet,  I  must  take  it  that  they  were  not.  This  rule  was 
obtained  the  rery  same  day.  I  think  that,  under  the  circumstances,  the 
application  was  not  made  too  late ;  there  was  no  great  lapse  of  time  from  the 
18th  to  the  23d,  and,  on  the  other  side,  the  plaintiff  might  have  proceeded 
earlier,  and  as  he  has  not  done  so,  I  think  that  the  application  was  not  too 
late,  but  was  in  good  time.  The  rule  must,  therefore,  be  made  absolute,  but 
without  cost^. 

Rule  absolute,  without  costs. 


Sail  Court. 


Gray  v.  Soanes. 


nr^HIS  was  a  rule  nisi  to  enter  a  suggestion  to  deprive  the  plaintiff  of  The  (hmeumi 

costs,  a  verdict   having  been   recovered  under  6/.      The  defendant  qJ^J*Act, 
lived  at  Stpanscombf  in  the  county  of  Kent,  which  was  within  one  of  the  47G.  3,  sett, 
hundreds  mentioned  in  the  Statute  47  G.  3,  sess.  2,  c.  xl.,  establishing  not^ffWe  juris- 
a  Court  for  the  recovery  of  small  debts  (a).     The  action  was  brought  for  ?uVf"®t**Ji,. 

ing  within  the  hundreds  therein  mentioned. 


(a)  This  Act  was  entitled,  «  An  Act 
for  the  more  easy  and  speedy  recovery 
of  small  Debts,  within  the  town  of 
Gravesendy  and  the  hundreds  of  Tol- 
tingtrovgh,  Darford^  Wilmington,  and 
A^tamcy  in  the  coanty  of  Kent^ 

The  following  lections  were  those 
referred  to  in  argument : 

Sec.  1.  Whereas  the  town  of  Graves^ 
end  (comprising  the  pariihes  of  Graves- 
end  and  Milton)  is  much  connected 
in  trade  and  business  with  the  several 
other  parishes  or  places  in  the  hundreds 
of  ToUingtrough,  Darford,  and  fFi^ 
mirngton^  and  Axtane,  in  the  county  of 
Kent ;  and  the  inhabitants  and  trade  of 
the  said  town,  and  of  the  said  parishes 
and  places  respectively,  have  of  late 
yean  very  much  increased,  and  many 
persons  resort  to  the  said  town  from 
most  parts  of  the  United  Kingdom,  and 
from  foreign  countries ;  and  whereas 
the  merchants,  tradesmen,  and  inhabit- 
ants of  the  said  town  and  parishes  and 
places  respectively,  are,  for  the  purpose 
of  recoTering  small  debts  under  the  re- 
spective jurisdictioos  to  which  by  the 
common  law  they  most  at  present  re- 
sort, obliged  to  bie  at  an  expence  some- 
times far  eiceeding,  and  in  all  cases 


highly  disproportioned  to  the  value  of 
the  sum  in  contest;  and  whereas  it 
would  greatly  tend  to  the  improvement 
and  encouragement  of  trade,  and  to  the 
necessary  support  and  protection  of 
useful  credit  in  the  said  town,  and  in 
the  several  parishes  and  places  within 
the  said  several  hundreds,  were  sufficient 
powers  vested  in  commissioners  to  hear 
and  determine  plaints  concerning  such 
debts  in  a  summary  way;  but  as  the 
same  cannot  be  effected  without  the  aid 
and  authority  of  Parliament,  May  it 
therefore  please  your  Majesty  that  it 
may  be  enacted ;  and  be  it  enacted,  &c. 
[certain  persons  named],  shall  be,  and 
they  are  hereby  appointed  commis- 
sioners for  the  recovery  of  small  debts 
within  the  said  town  of  Graresend,  and 
in  the  several  hundreds  of  Tolting' 
trough^  Darford,  and  fFilmington,  and 
Axlane,  in  the  county  of  Kent;  and 
the  said  commissioners  and  their  suc- 
cessors are  hereby  constituted  a  Court 
of  justice,  by  tlie  name  of  "  The  Court 
of  Requests  for  the  town  of  Gravesend, 
and  the  several  hundreds  of  Tolting- 
trough,  Darford,  and  ff'ilmington,  and 
Axtane,  in  the  county  of  Kent  T  and 
the  said  commissioners  shall  and  they 


81» 
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tbe  811111  of  5/.  12«.  by  a  livery  stable  keeper,  for  the  standing  of  a  hon^  st 
livery  in  the  Blaekfriaf^oady  and  for  money  lent,  and  it  was  sworn,  on  the 
affidavits  in  opposition  to  the  rule,  that  the  whole  cause  of  action  arose  in  the 


are  hereby  empowered  and  required  to 
meet  and  to  hold  the  said  Court  on  the 
first  Friday  in  every  m«>nth  (ChristmoM" 
d^,  fast  days,  and  thanksgiving  days 
by  proclamation  only  excepted,  and 
then  on  the  following  dny),  within  the 
said  town  of  Gravesendf  in  some  con-  . 
venient  place  there,  to  be  appointed  by 
tbe  major  part  of  the  said  commissioners 
for  that  purpose  at  any  of  their  meetings 
to  be  holden  by  virtue  of  this  Act ;  and 
the  said  commissioners  shall,  and  they 
are  hereby  empowered  and  reouired  to 
hold  the  said  Court  on  the  third  Friday 
in  every  month  (Chrittmat-day^  fast 
days,  and  thanksgiving  days  by  pro- 
clamation unly  exceprmi,  and  then  on 
the  following  day),  within  the  said  town 
of  Darford^  in  some  convenient  place 
there,  to  be  appointed  by  the  major 
part  of  the  said  commissioners  for  that 
purpose  at  any  of  their  meetings  to  be 
holden  hv  virtue  of  this  Act;  and  the 
first  meeting  of  the  said  commissioners 
shall  be  hulden  within  the  said  town  of 
Gravesend  on  the  fourth  Friday  next 
after  the  passing  of  this  Act. 

Sec.  2.  And  be  it  further  enacted, 
that  nothing  herein  contained  shall 
extend  or  be  convtrued  to  extend,  so  as 
to  require  or  compel  the  attendance  of 
any  defendant  or  defendants,  witness  or 
witnesses,  in  the  said  Court  so  to  be 
holden  in  the  said  town  of  Gravesend^ 
in  pursuance  of  any  order  or  summons 
issued  out  of  the  said  Court,  or  by  any 
person  or  persons  whosoever,  acting  as 
an  officer  or  officers  of  the  said  Court, 
in  any  cause,  suit,  or  action,  for  or  on 
account  of  any  debt  or  demand  incurred, 
arising,  or  arcruing  within  tbe  said 
hundreds  of  Darford,  and  fFUmington^ 
and  AxtahCy  Oi  any  of  them  ;  and  no- 
thing in  this  Act  contained  shall  extend 
or  be  construed  to  extend,  so  as  to  re- 

Suire  or  compel  the  attendance  of  any 
efendant  or  defendants,  witness  or 
witnesses,  in  the  said  Court  so  to  be 
holden  in  the  said  town  of  Darford,  in 
pursuance  of  any  order  or  summons 
issued  out  of  the  said  Court,  or  by  any 
person  or  persons  whomsoever  acting 
as  an  officer  or  officers  of  the  said  Cour^ 
in  any  cause,  suit,  or  action,  for  or  on 
account  of  any  debt  or  demand  incurred, 
arising,  or  accruing  within  the  said 
hundred  of  Tollingtrough, 

Sec.  13.  And  be  it  nirthcr  enacted, 
that  it  shall  and  may  be  lawful  to  and 
for  the  said  commissioners,  and  they  are 


hereby  empowered  and  enabled  to  de- 
cide and  determine  all  disputes  and  dif- 
ferences between  party  and  party,  fur 
any  sum  not  exceeding  five  puands,  in 
all  actions  or  causes  of  debt,  and  in  all 
causes  of  assumpsit  and  insimul  coni- 
putasset,  and  in  all  causes  or  actions  of 
trover  and  conversion,  and  in  all  causes 
or  returns  founded  on  a  quantum  meruit, 
and  in  all  causes  or  actions  of  trespass 
or  detinue  for  goods  and  chattels  taken 
or  detained. 

Sec.  14.  Provided  always,  and  be  it 
enacted,  that  nothing  in  this  Act  con- 
tained shall  extend  or  be  construed  to 
extend  so  as  to  enable  the  said  com- 
missioners to  determine  the  right  or  title 
to  any  lands,  tenements,  or  heredita- 
ments, or  real  estates  whatsoever,  or  to 
jiid^e,  determine,  or  decide  on  any  debt 
where  the  title  of  the  freehold  or  lease 
for  years  of  any  lands,  tenements,  or 
hereditaments,  or  of  any  chattels  real 
whatsoever,  shall  be  brought  or  come 
into  question,  nor  to  any  debt  for  any 
sum  being  the  balance  of  an  account  or 
demand  originally  exceeding  five  pounds; 
or  to  judge,  determine,  or  decide  on  any 
debt  that  shall  arise  by  reason  of  the 
occupation  of  lands,  tenements,  or  he- 
reditaments, situate  elsewhere  than  in 
the  said  several  hundreds  of  ToUing- 
troughy  Darfordy  and  IFilmingtony  and 
Axtancy  or  any  of  them,  or  by  reason  of 
any  cause  concerning  testament  or  ma- 
trimony, or  any  thing  concerning  pro- 
perty belonging  to  the  Ecclesiwitical 
Court,  or  for  or  concerning  any  agree- 
ment by  way  of  composition  for  or  by 
wav  of  retainer  of  tithes. 

Sec.  17.  And  be  it  further  enacted 
that  from  and  after  the  first  meeting  of 
the  said  commissioners,  it  shall  and  may 
be  lawful  to  and  for  any  person  or  per- 
sons (whether  such  person  or  persons 
shall  reside  within  the  jurisdiction  of 
the  said  Court  or  not),  having  any  debt 
or  debts,  on  the  balance  of  accounts  or 
otherwise  howsoever,  not  exceeding  the 
value  of  five  pounds,  due  or  owing,  or 
belonging  to  him,  her,  or  them,  in  bis, 
her,  or  their  own  right,  or  in  the  right 
of  any  other  person  or  persons,  or  as 
executor,  administrator,  guardian,  ss- 
signee,  or  trustee  to  any  person  or 
persons,  or  due  and  owing  to  him  tf 
mayor,  chamberlain,  town  clerk,  or  other 
officer,  to  any  body  corporate,  or  to  any 
club  or  friendly  society,  duly  associated 
and  constituted  by  the  Statutes  in  that 
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founty  of  AWrrvy.    The  jury  disallowed  part  of  the  amount  chmied  for  hone 
keep,  and  gave  a  verdict  for  4/.  14«. 

Ihmfrey  shewed  cause. — ^By  the  42d  section  of  the  Act  establishing  this 
Coart  of  requests,  any  plaintiff  suing  elsewhere  than  in  that  Court  for  any 
debt  recoTerable  in  that  Court,  shall  not  be  entitled  to  costs.  It  is  submitledi 
that  this  was  not  a  debt  recoverable  in  that  Court.  By  the  1st  section, 
certain  oommissionera  are  appointed  "  for  the  recovery  of  small  debts  within 
the  said  town  of  Gravewnd,  &c,^'  but  it  is  not  stated  that  the  debts  must 
have  arisen  and  accrued  within  the  districts  there  named.  The  2d  section, 
however,  enacts,  that  persons  are  not  to  be  summoned  to  the  Court  when  it 
is  held  at  Gravesend,  for  debts  arising  within  the  hundreds  of  Darford^ 
Wiimmgton,  and  Axtant ;  nor  to  the  Court,  when  held  at  Darford,  for  debts 
arising  within  the  hundred  of  ToUingtrough.  The  inference  from  that  seo- 
tioQ  is,  that  the  Legislature  intended  to  confine  the  jurisdiction  of  the  Court 
to  debts  arising  wiUiin  those  hundreds ;  for  if  not,  it  is  uncertain  to  which  of 
the  two  Courts  parties  may  be  summoned  for  debts  arising  without  those 
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case  made  and  prorided,  or  in  any  other 
manner  whatsoeTer,  which  the  aaidcom- 
Diift^ioners  Dre  by  this  Act  enabled  to 
judge  aod  determine,  and  not  expressly 
prohibited  by  this  Act,  by  or  from  any 
other  person  or  persona  whataover  in- 
habiting, residing,  or  being  within  the 
laid  town  of  Gravesend^  vr  within  any 
of  the  lereral  other  pariahea  or  places  in 
the  hondreda  of  ToUingtrough,  Darforr'^ 
aod  Wilmington^  and  Axtane,  or  an^  of 
them  aa  aforesaid,  or  keeping  or  uaing 
anv  bouse,  warehouse,  wharf.  Quay, 
lodging,  shop,  shed,  stall,  or  stand,  or 
using  or  frequenting  the  rnarketa  there, 
or  leekiDg  a  ItTelibood,  or  in  any  way 
trading  or  dealing  within  the  same,  to 
apply  to  the  clerk  of  the  Court  for  the 
time  being,  or  his  deputy,  who  shall 
immediately  make  out  and  deliver  to 
one  of  the  sergeants  of  the  said  Court 
for  the  time  l>eing,  a  an  mm  una  in  writ- 
ing, nnder  the  hand  of  the  Raid  clerk, 
dirreted  to  such  debtor  or  debtura,  ez- 
preMing  the  aum  demunded  uf  him,  her, 
or  them,  and  stating  tiie  particulars  of 
nieh  demand  or  cau«e  of  action,  together 
vith  the  name  of  the  party  demanding 
tU  »ame,  and  requiring  him,  her,  or 
them,  to  appear  at  a  certain  time  and 
place,  to  be  mentioned  in  such  aummona, 
before  the  commissioners  of  the  said 
Court,  to  answer  auch  demands;  and 
»ttcb  sergeant  shall  forthwith  serve,  or 
e»iiie  auch  auinmuna  to  he  acrved  on 
sucli  debtor  ur  debtors,  either  personally, 
or  hy  leaving  the  same  u  ith  his,  her,  or 
t\mr  servant,  or  other  person  belonging 
to  him,  her,  or  them,  or  at  the  dwell- 
iiirr-houae,  warehouKe,  wharf,  quay, 
'<^o*»e>  r'^^  ^  abode,  shop,  shed, 


stall,  stand,  or  other  place  of  dealing, 
trading,  or  working  of  auch  debtor  or 
debtors,  being  within  the  iuriadictiun  of 
theaaid  Court,  and  upon  due  proof  made 
of  auch  aummona  hai'ing  been  duly 
aerved  in  manner  aforesaid,  the  aaid 
commiaaionera  present  in  Court  (auch 
number  preaent  not  being  le^a  than  by 
tlita  Act  directed^,  are  hereby  empow- 
ered and  requirea  to  make  due  enquiry 
concerning  auch  demands  or  plaints, 
and  make  such  orders  and  decrees 
therein,  and  pass  auch  final  aentence  or 
judgment  thereupon,  and  award  auch 
coata  of  auit  aa  to  them  shall  aeem  moat 
agreeable  to  equity  and  good  conacience. 
Sec.  42.  And  be  it  further  enacted, 
that  if  any  action  or  suit  for  any  debt 
recoverable  Inr  virtue  of  thia  Act  in  the 
said  Court  ot  Rcquesta,  ahall  be  com- 
menced in  any  otiier  Court  whataoever, 
or  elaewhere  than  in  the  said  Court  of 
Requeata,  then,  and  in  every  auch  caae 
the  plaintiff  or  plaintiffa  in  auch  action 
or  auit  ahall  nut,  by  reaaon  of  a  verdict 
for  him,  her,  or  them,  or  otherwiae,  have 
or  be  entitled  to  any  cuati  whataoever^ 
and  if  the  verdict  bhall  be  given  for  the 
defendant  or  defendanta  in  auch  action 
or  auit,  and  the  judge  or  judges  before 
whom  the  same  ahall  be  tried  or  heard, 
shall  think  fit  to  certify  that  such  debt 
ought  to  have  been  recovered  in  the 
said  Court  of  Requests,  then  and  in 
every  such  caae  such  defendant  or  de- 
fendants ahall  have  coats,  and  such  re- 
medy for  recovering  the  same,  as  any*" 
defendant  or  defendants  may  have  for 
his,  her,  or  their  costs  in  any  cases  by 
law. 


SOANIf* 
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BaaCami.     hundreds.    It  cannot  be  contended,  that  the  13th  section,  giving  power  to 
"o^f^        the  commissioners  over  all  disputes  for  sums  not  exceeding  5/1,  is  to  be  con- 
*•  strued  to  mean  all  disputes,  wherever  arising,  but  all  disputes  not  exceeding 

6/.,  arising  within  the  jurisdiction  which  is  given  by  the  first  and  second  fac- 
tions. The  exception  in  the  14th  section,  ti^t  the  Act  is  not  to  ext<*iid 
to  give  the  commissioners  power  over  amy  debt  which  arises  by  reason  of  tlic 
occupation  of  land  situate  elsewhere  than  in  those  hundreds,  is  relied  on  by 
the  other  side,  as  shewing  that  debts  not  arising  on  the  occupation  of  land 
may  be  sued  for,  though  arising  elsewhere.  That  exception,  however,  alone, 
cannot  be  construed  to  give  the  commissioners  a  power  which  is  not  ^iven 
them  elsewhere  in  the  Act.  It  requires  an  express  enactment  to  take  away 
the  jurisdiction  of  the  superior  Courts,  and  there  being  no  such  enactment  as 
to  debts  arising  without  the  hundreds  mentioned,  this  rule  must  be  dis- 
charged. 

BarttovDf  contra, — ^The  question  here  is,  what  are  debts  recoverable  under 
this  Act.  Now,  the  language  of  the  13th  section  is  very  comprehensive,  that 
the  commissioners  may  determine  all  disputes  in  aU  actions  or  causes  of  debr, 
&c.,  and  in  all  causes  of  assumpsit,  and  insimul  comput asset,  and  in  all 
causes  or  actions  of  trover  and  conversion,  and  in  all  causes  or  actions  founded 
on  a  quantum  meruit,  and  in  all  causes  or  actions  of  trespass  or  detinue  for 
goods  and  chattels  taken  or  detained.  These  are  very  large  and  general  terms, 
and  will  extend  to  causes  of  action  arising  without  the  hundreds  mentioned. 
The  exception  in  the  14th  section  fortifies  the  construction  that  it  was 
intended  to  give  the  commissioners  power  to  that  extent.  There  is  nothing 
in  this  construction  inconsistent  with  the  Ist  section.  As  to  the  2d,  it 
intended  merely  to  provide  for  a  part  of  the  causes  which  might  be  brought 
before  the  Court,  namely,  those  arising  within  the  hundreds  mentkmed ;  leaving 
it  open  for  the  parties  in  other  causes  to  be  summoned  indiflerently,  either 
at  Darford  or  Gravesend.  The  1 7th  section  is  also  material,  for  there 
power  is  given  to  any  persons  having  any  debts  on  the  balance  of  accounts 
or  otherwise  howsoever  due  or  owing  to  them,  to  summon  any  person  re- 
siding within  the  himdreds  mentioned,  and  for  the  ooamissioners  to  determine 
the  demand  as  they  shall  think  right.  That  section,  in  conjunction  with  the 
1 3th,  clearly  gives  jurisdiction  over  causes  arising  without  the  hundreds 
mentioned. 

CoLERiDOB,  J. — This  is  a  case  in  which  the  plaintiff  was  residing  a  consider- 
able distance  from  the  place  where  this  local  Court  is  established,  in  which,  lor 
any  thing  that  appears,  he  did  not  know  any  thing  whatever  of  this  local  Court ; 
and  indeed,  it  is  most  probable  that  he  did  not  He  is  now  called  on  to  shew 
cause  why  he  should  not  be  deprived  of  the  costs  of  this  action,  which  he  has 
prosecuted  in  the  superior  Court.  Now,  the  mere  statement  of  these  facts  raises 
a  sense  of  the  hardship  that  there  may  be  in  such  a  case,  and  I  must,  con- 
sequently, see  the  intention  of  the  legislature  clearly,  before  I  can  come  to 
the  conclusion  that  this  plaintiff  is  to  be  deprived  of  his  costs,  besides,  it 
has  always  been  held,  that  there  must  be  clear  and  express  words  in  an  Act 
of  Parliament  to  take  away  the  jurisdiction  of  the  superior  Courts,  it  is 
said  that  that  is  done  by  the  thirteenth  section,  in  conjunction  with  the  seven- 
teenth.   Of  the  seventeenth,  it  is  enough  to  say,  that  it  is  qualified  in  this 
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mj,  nameljr,  that  the  power  there  given  iniiet  be  exerdsed  in  a  matter  which 
^  the  oonuiuBsioners  are  by  that  Act  enabled  to  judge  and  determine."  That 
brings  ua  to  the  thirteenth  section,  which  enacts  that  the  commissioners  may 
determine  all  disputes  for  any  sum  not  exceeding  5/.  in  all  actions  or  causes  of 
debt,  &c  Now,  it  is  quite  impossible  to  construe  those  words  according  to 
their  own  general  effect  in  the  way  which  it  is  contended  they  ought  to  be ; 
for  if  they  were  so  construed,  a  creditor,  living  in  Cumberland,  might  be 
enabled  to  sue  a  dubtor,  living  in  CamwaOy  in  this  Court  at  GravMeruL  It 
is  impossible,  the-refore,  to  give  those  words  the  force  of  their  general  effect 
in  their  literal  sense.  We  must  look,  therefore,  to  the  recital  of  the  Act,  and 
I  see  that  it  is  confined  to  the  convenience  of  persons  liring  in  the  particular 
neighbourhood.  There  is  also  the  particular  provision  in  the  first  section  as 
to  the  Court  being  held  at  two  difilerent  places,  and  the  Act  so  much  consults 
the  tese  of  defendants,  that  those  living  in  the  neighbourhood  of  Darfard, 
are  not  to  be  summoned  to  Crravesend,  and  those  living  in  the  neighbourhood 
of  Gravesend,  are  npt  to  be  summoned  to  Dar/ard.  That  seems  to  point 
out  distinctly  what  was  intended  by  the  legislature.  It  would  be  a  great 
hardship  if  the  Court  had  the  extended  jurisdiction  coetended  for,  and  I  see 
so  clearly  that  it  must  have  been  intended  that  the  Court  should  be  one  of 
local  jurisdiction  only,  that  I  cannot  say  that  this  plaintiff  can  be  deprived  of 
his  costs  for  having  sued  in  this  Court.  The  rule  must,  consequently,  be 
discharged. 

Rule  discharged. 


BaaOmrt, 


Ex  parte  Hayden. 

YN  Atigusi,  1831,  the  applicant  was  articled  to  an  attorney,  Turner,  and  a 
premium  of  105/.  paid;  and  it  was  agreed  that  a  further  sum  uf  106/. 
shonid  be  paid  on  a  future  day.  In  January,  1833,  T\tmer  took  Drake  into 
partnership,  and  in  November  following,  the  remaining  105/.  was  paid  to 
Tkmer.  In  April,  1835,  T\tmer  di^d,  having  appointed  Drake  and  two  other 
persons  his  executors.  Drake  having  already  two  articled  clerks,  the  ap- 
licant  was  assigned  over  to  another  person,  and  was  obliged  to  pay  him  an 
additional  premium  of  fitly  guineas.  A  rule  was  obtained  last  Term,  calling 
upon  Drake  to  shew  cause  why  it  should  not  be  referred  to  the  master,  to 
rqport  how  much  of  the  premium  paid  should  be  returned  by  Drake.  It 
•ppetLved  on  the  affidavits  that  part  of  the  latter  payment  of  105/.  had  been 
carried  to  the  partnership  accounts,  and  that  the  applicant  had  always  refused 
to  acknowledge  Drake  as  his  master,  especially  since  the  death  of  Thrner, 
bnt  that  he  had  been  employed  in  the  partnership  business  generally.  Some 
n^gotiatkm  having  taken  place  with  Drake,  as  to  returning  part  of  the  pre- 
mium paid,  it  was  agreed  to  refer  the  question  to  a  Mr.  Tyrrel,  who  decided 
that  the  applkant  could  not  recover  any  part  of  the  premium  from  Tlimei^e 
executors.  It  was  afterwards  agreed  to  refer  the  question  again  to  a  Mr 
JeoMM^  bnt  he  refused  to  act,  and  then  this  application  was  made. 

VOL.  I.  Z 


The  Court  will 
direct  a  sumv- 
ing  partner  of 
an  attorney 
to  return  part 
of  the  premittm 
paid  on  a 
clerk  being 
articled  to  the 
deceased  jyart- 
ner,  even  if  it 
was  before  the 
partnership, 
where  it 
appear*  that 
the  relation  of 
master  and 
clerk  has  ei- 
isted  between 
the  surTiving 
partner  and  the 
clerk,  and 
where  part  of 
the  premium 
hat  Deen  re- 
ceived by  thtf 
•anriTin^ 
lATtner. 


TERM  REPORTS  w  tub  QUEEN'S  BENCH. 


BflgOgf. 

Ex  pari* 
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Sir  W.  W.  FoOeU,  and  Montague  Smith,  shewed  cause.*-The  cate  of 
Eop  parte  Bayiey  (a),  will  be  relied  on  by  the  other  side,  but  that  case  is 
distinguishable,  for  there  the  party  was  articled  during  the  partnership; 
ki  the  present  case  he  was  articled  before  Drake  had  an  connection  with 
TUmer.  Lord  Tenierden,  in  Ea  parte  Bayie^^  gave  judgment,  on  the  ground 
that  the  clerk  "  was  bound  to  one  only  in  name,  but  in  reality  and  ootiscienoe 
he  was  bound  to  the  twa"  That  is  not  the  present  case.  In  this  case^  also, 
it  appears  that  the  applicant  has  always  refused  to  acknowledge  Drake  as  hi» 
master;  he  cannot,  then,  turn  round  and  make  this  appliiAtion,  in  which 
he  in  fact  says  that  Drake  has  been  his  master.  The  decision  of  Mr.  Tyrrei 
on  the  subject,  afler  it  was  agreed  to  be  referred  to  him,  is  also  a  ground  for 
the  Court  to  refuse  to  exercise  its  discretion. 


Newman,  ecntrd, — ^This  is  an  application  to  the  dieeretien  of  the  Court, 
against  Mr.  Drake,  ae  surviving  partner.  The  decision  of  Mr.  T^rrei  was, 
as  to  the  right  of  the  applicant  to  recover,  at  law,  from  Turner's  exeeutore. 
The  applicant,  therefore,  is  not  concluded  by  that  decision.  The  case  of 
Ea  parte  Prankerd  (h)  is  a  still  stronger  case  in  farourof  this  rule  than  that 
of  Ex  parte  BayUy ;  for  there  the  apprentice  had  misbehaved  and  ran 
away,  and  yet  the  Court  compelled  the  master  to  return  part  of  the  premium. 
The  chief  thing  which  is  to  be  inquired  into  is,  whether  any  part  of  the 
premium  has  found  its  way  into  the  partnership  funds,  which  it  is  submitted 
the  affidavits  shew  clearly  to  have  taken  place.  Ex  parte  Bayhtf  shews  that 
to  be  the  chief  point  which  is  to  be  inquired  into. 

Co[.BRn>GB,  J. — Lord  Tenterden  seems  to  have  laid  down  the  rule  in  the 
case  referred  to,  that,  on  these  applications,  the  Court  will  exercise  its  juris- 
diction according  to  law  and  conscience,  and  not  by  any  strict  technical  rules. 
Mr.  Newman  says,  that  we  must  see  whether  any  part  of  the  premium  paid 
has  found  its  way  into  the  partnership  funds,  but  I  think  that  this  question 
cannot  be  decided  on  that  principle  alone.  I  must  see  also  whether  the  rda- 
tion  of  master  and  clerk  subsisted  between  Drake  and  Hayden,  and  I  must 
act  on  those  two  principles  jointly,  which  are  to  be  collected  from  the  case 
of  Ex  parte  Bagley.  This  case,  though  different  on  other  points  from  that  of 
Ex  parte  Bayley,  yet  agrees  with  it  on  both  those  principles,  and  this  matter 
must,  therefore,  be  referred  to  the  master.  I  must  take  it,  on  the  affidavits, 
that  part  of  the  premium  found  its  way  into  Drake*e  pocket ;  next,  has  the 
relation  of  master  and  clerk  subsisted  ?  Sir  Wm.  Follett  relied,  first,  on  the 
(act  that  Hayden  was  articled  before  the  partnership  existed  between  Drake 
and  Turner,  and  argued  that,  therefore,  the  case  was  distinguishable  from 
that  of  Ex  parte  Bayley,  and  that  so  far  Lord  Tenterden'e  judgment  did 
not  apply ;  and,  secondly,  on  the  fact  that  Hayden  had  always  refused  to 
admit  Drake  to  be  his  master,  which  also  made  a  distinction.  But  1  think 
that  the  employment  by  one  partner  in  the  partnership  business,  was  an 
employment  by  both  the  partners,  when  construed  in  the  liberal  way  referred 


a)  9  B.  &  C.  681 ;  4  Man.  &  Ryl. 
^.i;  and  see  Bx  parte  Bennett,  Will. 
Wol.  &  Dav.  210. 


(b)  3  B.  &  Aid.  257. 
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lo  by  Lord  Tenterden.    It  was,  then,  an  employment  by  both,  and  consti-      Boil  CowK 
tated  the  relation  of  master  and  clerk  between  Drake  and  Hay  den.    At  first,        Ex^nwte 
I  thought  that  Hoyden  had  conclndcd  the  question  by  what  had  passed  before      H avdcn. 
Mr.  T^ei,  bat  that  related  only  to  the  liability  of  the  executors  of  Turner, 
and  that  decision  does  not  touch  the  point  as  to  the  liability  of  Drake,  as 
furriTing  partner     As  to  what  passed  with  regard  to  Mr.  Jamee,  it  was  merely 
an  agreement  of  reference,  which  has  gone  off.     It  must,  therefore,  be  referred 
lo  the  master,  to  ascertain  what  amount  ought  to  be  returned. 

Rule  absolute. 


The  Queen  v.  The  Justices  of  DERBYsiimR. 

fW  the  2d  of  January  last,  an  order  of  justices  was  made  for  the  removal  of  1.  a  8«a«e- 

David  Stringer,  his  wife,  and  three  children,  from  the  township  of  Hat-  ^oundl  oft 

Hm,  in  the  county  of  Derby,  to  the  township  of  Burnittood,  EdgaU,  and  peal  Against  an 

WooAomeee,  in  the  county  o{  StaJTard.     On  the  21st,  the  latter  township  SJ^vIufTiMu- 

gmre  a  notice  of  appeal,  in  which  the  grounds  of  appeal  were  stated  as  follows :  |^f  »a"trtcientp 

**  And  we  further  gire  you  notice,  tluit  the  grounds  of  our  appeal  are  as  fol-  the  <nforniaiion 

lows ;  that  is  to  say,  that  the  said  David  Stringer,  his  wife,  and  three  children,  pjlunti  u'ru 

have  not  any  legal  settlement  in  our  said  township,  inasmuch  as  about  the  m  their  powi^r 

year  1813,  Thomas  Stringer,  the  father  of  the  said  David  Stringer,  did  rent,  edfhau^ipaina 

hold,  and  occupy  a  tenement  for  one  year  and  upwards  in  the  township  of  have  been  takpn 

__.,                  .i.i             •«^«r>                          #w            •!           •!  *o  procure  in- 

Hemtngiow,  or  withm  the  parish  of  Bur ton'^pon'- Trent,  m  the  said  county  formation. 
cf  ^affofd,  which  tenement  was  of  the  value  of  10/.  k  year,  and  for  which  ^^<^^i[)^!^' 
the  said  Thomae  Stringer  actually  paid  10/.  a  year,  and  also  paid  levies  and  grounds  ofap. 
taxes  fiw  one  year  and  upwards,  whereby  the  said  T%omae  Stringer  gnined  a  pIu^V^^lw" 
legal  settlement  in  the  said  township  of  Hominglow,  or  within  the  said  parish  *^®J[^'  ^^^3* 
of  BHrtanmpon'Trent ;  and  that  at  the  time  of  the  said  TTiomae  Stringer  ment  in  a  third 
gaining  or  acquiring  such  settlement,  the  said  David  Stringer,  the  pauper,  f *^|jj'  ^J^^JT" 
tired  with  and  was  a  part  of  the  family  of  his  said  father,  by  means  whereof  settlement 
the  said  patiper  became  legally  settled  in  the  said  township  of  Horninglow,  ^^^^^^^  '*  *^^' 
or  within  the  said  parish  of  Burton^pon^Drent,  since  which  time  we  believe  3.  But  a 
the  said  pauper  hath  not  gained  or  acquired  any  legal  settlement"  the^ttiUment 
The  apped  came  on  for  hearing  at  the  Derbyshire  April  Sessions,  and  the  ^^^^^"'^  ^" 
respondent's  counsel  then  objected  to  the  statement  of  the  grounds  of  appeal  ofH.,  or  within 
in  the  notioe,  as  not  being  in  compliance  with  the  8 1  st  section  of  the  stat.  4  &  5  p  ^P^t^'^to^. 
W,  4,  e.  76.  The  justices  being  of  opinion  that  the  objection  was  good,  refused  shin  being  in- 
to hear  the  appeal,  whereupon  the  order  of  removal  was  confirmed.  ArulemW  the  parith!^Lnd 
for  a  mandtmus  was  then  obtained,  calling  on  the  justices  to  shew  cause  why  maintaining  its 
they  should  not  enter  continuanoes,  and  hear  the  appeal.    In  an  affidavit  by  TofficiaDtl^" 
the  assistant  overseer  of  the  appellant  parish,  it  was  stated  that  •'  the  afore- 
said township  of  Horninglow  is  situated  close  to  the  town,  and  is  actuaUy 
within  the  aforesaid  parish  of  Burton-upm- Trent,  and  he  now  believes  that 
it  is  a  separate  township,  maintaining  its  own  poor ;  but  that  at  the  time  the 
aforesaid  notice  of  appeal  was  prepared  and  served,  he  did  not  know  whether 
the  said  township  of  Horninglow  was  or  was  not  a  township  maintaining  its 
own  poor ;  or  whether  it  was  or  was  not  a  hamlet  within  and  forming  part  of 
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and  maxntainiog  its  own  poor  conjointlj  with  the  satd  parish  of  Burlon-upen^ 
Trent;  neither  did  he  know  the  precise  year  in  which  the  said  Tkomaa 
Stringer^  the  pauper's  said  father,  gained  the  said  settlement  in  the  said  town- 
ship of  Horningtow ;  but  that  the  said  appellants  communicated  and  en>- 
bodied  in  the  said  notice  all  the  information  of  which  they  themselves  were  in 
possession,  in  respect  both  of  the  time  and  of  the  place  at  and  in  which  the 
said  settlement  was  supposed  to  have  been  gained." 

N,  R,  Clarke  shewed  cause. — The  sesiions  have  done  right ;  the  notice  of 
the  grounds  of  appeal  not  being  sufficiently  stated,  according  to  the  81  st  sec* 
tion  of  the  Poor  Law  Amendment  Act,  4  &  5  W,4,c.  76.  The  first  objedion  to 
the  notice  is  its  uncertainty  as  to  time.  It  states,  that  about  the  year  \S\3,  the 
house  was  rented,  without  any  statement  of  the  name  of  the  landlord,  or  any- 
other  particulars.  The  second  is,  its  uncertainty  as  to  place ;  it  states,  thai 
the  settlement  was  gained  in  the  township  of  Harninglow,  or  in  the  parish  of 
Burton-upon-TVent.  The  case  of  TTie  King  v.  Hke  Jueticee  of  Derbf- 
ehire  (a),  is  an  authority  to  shew  that  so  general  a  notice  as  the  present  is 
not  sufficient.  The  pauper's  father  might  have  rented  several  bouses  in  dif- 
ferent parts  of  this  parish  and  townships  which  are  very  large,  by  any  of 
which  it  would  have  been  open  to  the  appellants,  on  this  notice,  to  have  con- 
tended that  a  settlement  was  gained.  The  name  of  the  hindlord  ought  to  have 
been  given.  The  excuse  also  that  the  appellants  did  not  know  the  precise 
year  when  the  house  was  rented,  is  insufficient.  Still  less  sufficient  is  the 
excuse  for  the  uncertainty  of  the  statement  of  the  place  in  which  the  settle- 
ment was  gained,  that  they  did  not  know  whether  the  township  maintained 
its  own  poor.  That  is  a  fact  which  might  easily  have  been  ascertained.  It 
might  also  have  been  so  stated  in  the  notice,  as  to  shew  that  the  house  which 
was  rented  was  in  the  township ;  and  that  the  settlement  was  giuned  either 
there  or  in  the  parish,  according  to  the  fact  of  the  township  maintaining  its 
own  poor  separately  from  the  parish. 

Willmore,  contrd, — In  the  case  of  The  King  v.  The  Juetieee  of  Derb^ 
shire  there  was  no  statement  whatever  of  the  year  in  which  the  hiring  and 
service  took  place,  nor  of  the  name  of  the  master,  so  that  it  was  open  to  the 
appellants  to  prove  a  settlement  during  any  part  of  the  time  that  had  elapsed, 
from  the  year  1816,  when  the  settlement  relied  on  by  the  respondents  was 
gained.  Another  distinction  between  that  case  and  the  present  is,  that  it  did 
not  appear  that  the  appellants  had  communicated  all  the  information  they 
were  themselves  in  possession  of,  which  it  appears,  on  the  affidavits,  that  these 
appellants  have  done.  The  time  for  appealing  might  have  passed  by  before 
they  could  obtain  more  particulars  of  the  settlement.  The  intention  of  the 
l^islature  was,  that  the  respondents  should  have  reasonable  means  of  inquiry ; 
and  the  ground  of  the  decision  in  the  case  of  The  King  v.  The  Juetieee  o/Der- 
bgehire  was,  that  the  respondents  had  not  reasonable  means  of  inquiry.  Here 
the  respondents  had  means  of  inquiring  further  into  the  particulars  of  the 
settlement  gained,  and  might  have  been  as  well  prepared  with  evidence  at 
the  sessions  as  the  appellants  themselves.  The  80th  section  of  the  Act, 
giving  the  appellants  power  of  access  to  the  pauper,  shews  that  ihe  legisk- 


(a)  Will.,  WoL  &  Dav.  248;  6  Ad.  &  El.  885;  1  Nev.  &  Per.  703. 
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tare  contemplated  that  c^pellaDts  would  oilen  require  more  evidence  than 
they  were  furaished  with  at  the  time  of  giving  the  notice  of  appeal.  That 
part  of  the  notice  which  mentions  the  levies  and  taxes  having  been  paid, 
would  also  assist  the  respondents  in  their  inquiries,  as  to  where  the  house  had 
be&i  rented.  The  case  of  7%«  JETtin^  v.  The  InhabiUmU  of  HMeaeh  (6), 
^hews  the  danger  there  is  in  stating  unnecessarily  with  too  great  particularity 
the  circumstances  of  a  settlement.  The  uncertainty  of  the  notice,  in  stating  that 
the  renting  was  in  the  township,  or  the  parish,  is  immaterial,  as  the  word 
*'  or ''  may  be  read  ''  and/'  It  is  dear  the  notice  would  have  been  good,  and 
the  appdlants  might  have  proved  a  settlement  in  each,  considering  them  as 
two  perfectly  distinct  pbceF. 


Boil  Cmrt. 

The  QuKiN 

r. 
TheJuincBS 
or  Derst- 

■HIRX. 


CoLBRiDGB,  J. — This  question,  which  arises  on  the  81st  section  of  the 
Poor  Law  Amendment  Act,  is,  whether  a  sufficient  statement  has  been  made 
of  the  grounds  of  appeal.  What  has  been  done  is  this :  a  statement  has  been 
sent,  that  the  pauper  is  not  settled  in  the  appellant  township,  as  "  about  the 
year  1813,  Tkoma$  Siringer,  the  father  of  the  said  David  Stringer,  did  rent, 
hold,  and  occupy  a  tenement  for  one  year  and  upwardv,  in  the  township  of 
JIamingiow,  or  within  the  parish  of  Burtan-upcn*  Trent,  in  the  said  county 
<jX  Sufford;^  and  it  is  also  added,  that  the  levies  and  taxes  were  paid,  but 
it  ia  not  stated  where.  Two  objections  have  been  made  to  this  notice ;  the 
first  is,  as  to  the  time  when  the  house  is  stated  to  have  been  rented ;  the 
second  is,  as  to  the  uncertainty  of  the  place  where  the  settlement  is  said  to 
have  been  gained.  I  do  not  like  to  decide  this  question  on  the  objection  as 
to  the  uncertainty  of  the  time,  because  I  think  that  the  description  of  "  about 
the  year  1813,"  is  sufficiently  accurate,  inasmuch  as  it  would  tie  down  the 
appellants  to  prove  a  settlement  gained  a  little  before  or  a  little  after  that 
year.  But  the  other  objection  is  of  a  much  more  serious  nature.  The  ap- 
pellants are  bound  to  state  in  their  notice  of  the  grounds  of  appeal,  the  place 
where  the  subsequent  settlement,  which  is  relied  on,  has  been  gained.  Now, 
if  the  appellants  are  ignorant  where  that  place  is,  what  are  their  grounds  of 
appeal  ?  They  have,  in  fact,  no  grounds ;  all  that  they  know  is,  that  a  set- 
tlement has  been  gained  somewhere.  Had  the  two  places  mentioned  in  this 
notice  been  two  distinct  parishes,  instead  of  a  township  and  a  parish,  it  could 
not  be  contended  that  the  notice  was  sufficient.  But  a  township  maintaining 
its  own  poor,  is  in  the  same  situation  as  a  parish  ;  I  cannot,  therefore,  make 
any  diflerenoe  between  them.  Mr.  WiUmore  contended,  that  if  the  word 
**  and  *'  had  been  used  in  the  notice,  instead  of  "  or,''  that  the  notice  would 
have  been  good.  But  that  would  not  have  been  so,  unless  it  had  been  in- 
tended that  t¥)o  settlements  had  been  gained,  in  which  case  the  appellants 
might  have  relied  on  both.  In  the  same  way,  if  there  had  been  twenty  other 
settlements,  it  would  have  been  open  to  the  i^ppeliants  to  rely  upon  each  and 
every  one  of  them.  But  that  is  a  very  diflerent  case  from  the  present.  Here 
the  aplpellants  meant  to  rely  on  one  settlement  only ;  and  therefore,  had  the 
sUtement  here  contained  the  word  "  and,"  instead  of  *'  or,"  it  would,  under 
the  circumstances,  have  been  frivolous,  and  would  have  subjected  the  party 
giving  the  notice  to  costs,  under  the  38d  section  of  the  Act  It  cannot,  there- 
fore, be  held,  that  a  notice  which  would  have  been  frivolous  and  vexatious. 


(h)  2  Har.  &  Wol  414;   5  Ad.  &  £1.  585 ;  1  Nev.  &  Per.  137. 
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would  have  been  a  good  statement  of  the  grounds  of  appeal.  Mr  WiUmw 
also  contended  that  tbe  statement  is  sufficient,  as  it  enables  the  respondents 
to  ascertain  the  place  of  setUement,  by  reference  to  the  books  of  levies  and 
tales,  and  as  it  gives  all  the  information  which  tbe  appellants  ha'1  it  in  their 
power  to  give.  Perhaps,  to  general,  provided  all  pains  have  been  taken  by 
the  appellants  to  procure  infomiation,  they  do  sufficient  if  they  communicate 
that  information  in  their  notice.  But  I  do  not  see  that  they  have  taken  audi 
pains  here ;  and  the  very  statement,  as  to  the  payment  of  the  levies  and  tazea. 
shews  this.  It  would  have  been  easy  to  ascertain  when  they  were  paid,  and 
whether  they  were  paid  in  the  township  or  the  parish.  The  next  step  also, 
whether  the  township  maintained  its  own  poor,  might  rery  easily  have  been 
known.  That  must  have  been  a  circumstance  of  much  notoriety.  It  ought 
to  have  been  inquired  into  by  the  appellants ;  and  they  baring  neglected  to 
do  so,  cannot  thereibre  acquire  any  right  to  throw  the  burden  of  these  inquiries 
upon  the  respondents.  On  the  whole,  therefore,  without  infringing  on  any 
of  the  cases  cited,  I  am  of  opinion  that  the  Sessions  have  done  right.  This 
rule  must,  consequently,  be  discharged. 

Rule  discharged 


Children  v,  Mannsring. 


After  a  defend' 
ant  has  had 
time  to  plead 
on  the  terms  of 
pleading  issu- 
able, if  the 
plaintiffamcnds 
the  declaration, 
the  defendant 
is  not  preclud- 
ed from  de- 
murring spe- 
cially to  tne 
declaration. 


n^HIS  was  an  action  of  trespass,  for  breaking  and  entering  a  dose,  and  tbe 
abuttals  were  scl  out  in  the  declaration.  The  defendant  obtained  time 
to  plead,  on  the  usual  terms  of  pleading  issuably,  &c.  AAerwards  the  plain* 
tiff  obtained  leave  to  amend  the  declaration ;  the  defendant  having  liberty  to 
plead  de  novo.  The  pla'ui tiff  amended  tbe  declaration,  by  merely  correcting 
the  statement  of  the  abuttals.  The  defendant  then  demurred  specially,  as- 
signing for  cause  of  demurrer,  that  the  abuttals  were  unintelligibly  and 
improperly  described.  Application  was  then  made  to  a  judge  at  chambers,  ibr 
leave  to  sign  judgment,  on  the  ground  that  the  demurrer  was  frivolous ;  but 
the  judge  refused  to  interfere.  The  plaintiff  then  treated  the  demurrer  as  a 
nullity,  being  contrary  to  the  terms  imposed  of  pleading  issuably,  and  signed 
judgment.  A  rule  having  been  obtained,  calling  on  the  plaintiff  to  shew 
cause  why  this  judgment  should  not  be  set  aside  for  irregularity  : 


Channeil  shewed  cause. — ^This  case  differs  from  that  of  Barker  v.  Crka- 
dow  (a),  which  will  be  relied  on  by  the  other  side.  There  the  defendant 
demurred  to  an  informal  replication,  which,  if  it  had  been  allowed  to  stsndy 
would  have  placed  the  defendant  in  a  very  difficult  position.  He  was  in  oon* 
sequence  allowed  to  demur  to  the  replication,  notwithstanding  he  had  he&k 
under  terms  of  pleading  issuably.  In  the  present  case  the  demurrer  is  to  the 
declaration,  which  has  been  merely  altered  as  to  the  statement  of  the  abuttals 
since  the  time  that  the  defendant  was  put  under  the  terms  of  pleading  issuably. 
The  plaintiff^  therefore,  was  entitled  to  treat  the  demurrer  as  a  nullity,  and  to 
s:gn  judgment 


(a)  2Har.  &  Wol.  113;  5  Dowl.P.  C.  134. 
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T^daifi  eontrd. — ^The  principle  on  whkh  the  case  of  Barker  y.  Gleadow      B^Cmrt. 
was  decided,  is  also  iaronrable  to  the  present  rule.    That  principle  is,  that      CaiLDasif 
tftie  undertaking  to  plead  issnably  is  confined  to  the  state  of  the  record,  as    icj^hnbrino. 
it  is  when  the  undertaking  is  made.    Here,  the  state  of  the  record  having 
been  altered  hy  the  amendment  made  in  the  declaration,  the  defendant  was 
not  bound  to  plead  issuably  after  that  alteration.     The  case  of  Jones  r. 
Edwardi{b)t  is  also  an  authority  in  favour  of  this  rule,  though  not  exactly 
in  point. 

CoLSRiDGB,  J. — ^I  take  it,  that  the  principle  laid  down  in  the  case  of  Barker 
V.  Gieadow,  and  carried  out  by  a  subsequent  decisbn  in  the  Court  of 
Eipekequer(e\  is,  that  the  undertaking  to  plead  issuably  had  reference  to 
the  then  slate  of  the  record.  Each  party  knows  the  terms  of  that  contract ; 
but  if  afterwards  the  record  is  altered,  the  contract  is  no  longer  binding ;  and 
tho'defendanf  s  contract  does  not  extend  to  that  altered  state  of  the  record. 
It  would  lead  to  great  inconvenience,  and  very  often  to  great  injustice,  if  it 
were  understood  that  the  defendant  was  to  be  bound  by  it ;  for  the  pkintiff 
mig^t  afterwards  materially  alter  the  declaratbn,  and  so  do  substantial  injus- 
tice to  tne  defendant.  If  I  am  right  in  that  being  the  principle  of  the  two 
cases  referred  to,  this  defendant  might  have  said,  I  am  ready  to  plead  to  ikie 
declaration  on  the  terms  of  pleading  issuably ;  but  if  the  plaintiff  is  afterwards 
to  alter  the  declaration,  the  defendant,  treating  it  as  a  common  contract,  ought 
to  be  remitted  to  his  former  state.  Bat  as  it  is  impossible  to  do  that,  the 
defendant  is  released,  and  he  stands  in  the  same  situation  he  was  in,  as  if 
he  bad  never  had  time  to  plead  on  the  terms  of  pleading  issuably,  and  has 
all  the  origibal  rights  of  pleading  and  of  demurring.  This  leads  to  no  injuv 
tiee,as  the  pkuntiff  is  aware  of  this  consequence;  while  the  effect  of  a  coo* 
tisry  decision  might  prove  a  very  great  disadvantage  to  the  defendant.  I 
ought  not,  therefore,  to  make  any  distinctk>n  between  the  cases  cited  and  the 
present,  and  must  decide  that  the  plaintiff  has  done  wrong  in  signing  judg- 
ment, and  that  this  rule  must  consequently  be  made  absolute. 

Rule  absolute. 

(6)  1  Honi.  &  Hurl.  44;  3  Mees.  &      Huri.  2;  3  Mees.  &  Wel.304;  6Dow: 
Wei.  218 ;  6  Dowl.  P.  C.  369.  P.  C  371. 

(c)  fFoodman  v.  GobU^  1  Horn  & 


Denton  i?.  Williams. 

'pHIS  was  an  action  for  running  down  a  ship,  which  was  tried  some  time  Whew  t  pUiii- 

back,  and  in  which  a  verdict  was  found  for  the  plaintiff.    Afterwards  a  rule  {J^t^^fter 

was  made  absolute  for  a  new  trial,  on  the  ground  that  the  verdict  was  contrary  ▼eidict.  And  a 

to  the  weight  of  the  evidence.    The  plaintiff  had  since  become  a  bankrupt.  Sal  hlld'w? 

A  rule  was  then  obtained,  calling  on  the  plaintiff  to  shew  cause  why  the  pro-  g»nted,  the 

ceedings  should  not  be  stayed  until  he  gave  security  for  costs.  ed  iMSHyto' 

be  giren  for  the 

W.  H.  WaUtm  shewed  cause.— The  defendant  is  not  entitled  to  have  secu-  h  wm  SS^^Sf-^ 
nty  lor  costs,  unless  it  appears  that  the  action  is  carried  on  for  the  benefit  of  g^^J/IrtiSii 

;  wu  earned  on  fixr  the  benefit  of  the  asei^ncei. 
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BmlComrt, 


the  plaintiflTs  assignees.  No  affidavit  to  that  eflect  has  been  made  in  support 
of  this  rule.  If  the  plaintiff  himself  is  still  carrying  it  on,  the  defendant  is  not 
entitled  to  have  security  for  the  costs.  The  case  of  Ctarke  v.  Calvert  (a), 
shews  that  this  right  of  action  does  not  pass  to  the  assignees,  unless  they 
interfere;  and  the  case  of  Beckham  v.  Knight (b),  shews  clearly  that  when 
the  action  is  not  carried  on  by  the  assignees,  but  by  the  plaintiff  himself  the 
Court  will  not  compel  him  to  give  security  for  costs.  There  was  also  a  case 
in  this  Court  similar  to  the  present,  in  which  Coleridge^  J.,  decided  that  this 
application  could  not  be  made  before  it  was  ascertained  that  the  assignees 
were  carrying  on  the  action  (c). 

Creiwellf  tfon/rd.— This  application  is  quite  regular^  being  made  before 
any  fresh  step  has  been  taken  in  the  cause  since  the  plaintiff  became  bank* 
rupt.  There  can  be  no  doubt  but  that  the  action  must  be  continued  by  the 
assignees  of  the  plaintiff;  and  the  cases  of  ManUy  v.  Mayne  ((/),  and  Maeot^ 
V.  PolhUi{€)  are  authorities  in  support  of  the  present  application. 

Williams,  J. — It  is  the  change  of  circumstances  alone  which  has  giTen 
rise  to  this  ^plication.  I  am  not  aware  that  any  distinction  can  be  drawn 
between  the  present  application  and  that  of  Mason  v.  Pdhill,  There  the 
actirai  was  proceeding,  and  in  the  course  of  the  cause  the  application  was 
made,  and  was  successful.  No  doubt  that  in  this  case  the  proceedings  have 
gone  much  further.  Here  a  verdict  which  has  been  obtained  has  been  set 
aside,  and  a  rule  for  a  new  trial  has  been  granted  ;  and  then,  in  the  middle 
of  the  cause,  before  any  further  step  has  been  taken,  this  application  was 
made.  The  only  question  is,  as  to  whether  the  assignees  are  the  parties  who 
are  actually  proceeding  with  the  cause.  Prima  fade^  it  would  appear  pro- 
bable that  they  are  proceeding  with  it,  for  where  else  could  the  funds  come 
from.  In  the  case  otBeekham  v.  Knigkt,  I  observe  that  Tindaiy  C.  J.,  relies 
on  the  circumstance,  that  it  was  expressly  denied,  not  that  it  was  not  stated 
affirmatively  that  the  assignees  would  interfere  with  the  action  ;  and  but  lor 
that  circumstance,  the  Court  would  have  compelled  the  plaintiff  to  give  secu- 
rity for  costs.  The  only  difference  here  is,  that  this  cause  has  proceeded  very 
much  further,  but  I  cannot  distinguish  it ;  and  the  rule  must  therefore  be 
made  abrolute. 

Rule  absolute. 

(ff)  3  Moure,  96.  Will.,  Wol.  &  Dav.  597,  not  then  re- 

(*)  6  Dowl.  P.  C.  227 ;  S.  C,  not  S.  P.      ported. 
1  Horn  &  Hurl.  71.  {d)  3  Man.  &  Bjrl.  381. 

(c)  The  case  of  Reynold*  v.  Hotcden,         le)  2  Dowl.  R  C.  61 ;  1  Cr.  &  Meet. 

e20;3Tyr.595. 


Macfarlane  v.  Gunn. 


^HIS  was  an  action  for  money  had  and  received.    At  the  trial,  before  the 

under  sheriff  of  Middleeew,  it  was  submitted,  that  under  the  cnrcum- 

stances,  the  action  did  not  lie;  and  the  under  sheriff,  being  of  that  opinioiiy 


On  a  rule  in 

ihew  cauB«  why 

a  noniuit 

bhottld  not  be 

entered,  the 

Court  will  not  enter  into  the  question,  whether  a  new  trial  ought  not  to  be  granted. 
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WIS  «boat  to  nonsuit  the  plaintiff,  but  he  refused  to  be  nonsuited.    The      BajiGwiri. 
'.mder  sheriff  then  directed  the  jury  to  find  a  verdict  for  the  defendant,  but   hacfaelavc 
they  found  a  verdict  for  the  plaintiff,  for  40tf.  damans.    The  sheriff  gave         ^*- 
leave  to  the  defendant  to  move  to  enter  a  nonsuit.    A  rule  nin  having  accord- 
ingly been  obtained  to  set  aside  the  verdict,  and  enter  a  nonsuit : 

KeOy  shewed  cause,  and  contended  that  there  was  no  power  to  enter  a 
nonsuit,  even  though  leave  was  reserved,  as  the  plaintiff  had  refused  to  be 
nonsuited ;  and  that  the  only  ground  for  moving  was  for  a  new  trial,  which 
the  Co«lrt  would  not  grant,  as  the  verdict  was  under  6/.  (a),  and  as  the  rule 
was  not  in  the  alterative. 

RffUmd,  conird,  contended  that  the  practice  as  to  the  verdict  being  under 
bL  did  not  apply,  as  it  was  a  perverse  verdict ;  and  that  if  there  was  no  power 
to  direct  a  nonsuit  to  be  entered,  still  the  Court  would  mould  the  rttle>  and 
grant  a  new  trial 

Williams,  J. — If  there  has  been  a  perverse  verdict,  the  practice  as  to  the 
damages  being  under  SL  does  not  apply.  But  I  think  that  I  must  look  at  the 
form  of  the  rule,  and  that  I  cannot  now  alter  the  terms  of  it.  The  rule  is  to 
enter  a  nonsuit,  as  that  cannot  be  done,  I  cannot  enter  into  the  question  of 
whether  a  new  trial  ought  to  be  granted,  as  the  rule  is  not  in  the  alternative* 
The  constant  practice  of  so  shaping  rules  shews  the  necessity  of  that  prsctioB. 
It  is  another  question  whether  the  defendant  has  any  other  means  of  relieving 
himself. 

Rule  discharged. 

(«)  See  Paekktm  ▼.  Newmtm,  1  Cr.,  M.  is  Ros.  585;  5  Tyr.  215;  and  Lydtlon 
V.  CoombM,  Will.,  Wol.  &  Dav.  207. 


Bbttyes  v.  Thompson. 

n^HE  defendant  having  been  arrested  on  a  ieMtaium  eapioi  ad  MoHMfaeim^  Theomwionof 

dum^  at  the  back  of  which  was  not  indorsed  his  place  of  abode,  as  Jjf*^^S2S?* 

required  by  the  rule  of  H.  71,  2  &  8  G,  4(a),  a  rule  was  obtained  to  shew  mt's  pUce  of 

cause  why  he  should  not  be  discharged  out  of  custody  for  irregularity.    The  ^^^h^ 

defendant  had  left  the  country,  and  been  living  some  time  in  France,  which  tdMn  tdTutagt 

was  the  reason  why  no  pkce  of  abode  was  indorsed.  ftiSSnt.**  *" 

Alfred  S,  Bowling  shewed  cause. — The  rule  of  Court,  which  has  not 
been  complied  with,  was  made  for  the  benefit  of  the  sheriff,  and  therefore  the 
defendant  cannot  avail  himself  of  the  omission  to  indorse  his  place  of  abode. 
It  is  true,  that  in  the  case  of  Coneiable  v.  FoiherfftU  (b),  BiUeeon,  J.,  did  not 
like  to  adopt  this  aigumenty  but  yet  he  did  not  determine  the  point.    In 

(«)  5Bw  &  Aid.  560.  (b)  SDowl.  P.  C.  591 
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Baa^iir#»  Damd$on  ▼.  Dunne  (e\  the  Court  seem  certainly  to  hate  expressed  an  opiiiioD, 
that  the  omissioD  of  the  indorsement  was  an  irreg;ularitj  which  the  defendant 
could  take  advantage  of;  but  in  that  case  alflQ  the  point  was  not  determined. 
In  EedaiU  v.  Davie  (d),  Patieeen^  J.»  expressly  said,  that  the  point  had  not 
yet  been  determined ;  and  though  it  was  argued,  refused  to  decide  it.  Ken- 
rick  V.  Nanney  (e),  and  Clarke  r.  Palmer  (/)>  are  also  cases  where  the  object 
of  the  rule  came  into  discussion.  The  intention  of  the  rule  must  have  been 
to  assist  the  sheriff,  so  that  he  could  have  no  difficulty  in  finding  the  right  per- 
son when  he  proceeded  to  make  the  arrest  The  distinction  as  to  the  indorse- 
ment on  mesne  and  on  final  process,  as  regards  the  defendant,  is  approved  of 
by  PcUteeen^  J.,  in  the  case  of  Eedaile  v.  Davie  ;  so  that  no  arigument  can  be 
raised  from  the  materiality  of  the  indorsement  on  mesne  process.  In  the  pre- 
sent case  also,  it  was  impossible  to  give  the  defendant's  place  of  abode,  aa  he 
had  absconded,  and  was  living  somewhere  in  France. — ^Two  other  grounds  of 
irregularity  were  also  argued. 

Peteredorffl  contrd. — ^There  being  no  direct  authority  on  the  point,  it  must 
be  decided  on  the  construction  and  intention  of  the  rule  of  H.  71,  2  &  3  G,  4, 
itself.  That  rule  is  connected  with  two  others,  neither  of  which  could  have 
been  intended  for  the  protection  of  sheriffs  only,  but  must  have  been  for  the 
benefit  of  all  persons.  The  object  of  this  particular  rule  must  have  been  to 
prevent  mistakes  as  to  the  person  who  is  to  be  taken  in  execution.  The  two 
first  cases  cited  on  the  other  side,  as  far  as  they  go,  are  favourable  to  the  pre- 
sent application.  An  argument  may  also  be  drawn  from  the  similar  provisioii 
in  the  Uniformity  of  Process  Act,  2  &  3  fK  4,  c.  39,  schedule.  No.  4,  vrhich 
requires  the  defendant's  place  of  residence  to  be  stated  in  writs  of  capiae,  it 
having  been  decided  on  that  Statute,  that  the  omission  may  be  taken  advan- 
tage of  by  the  defendant.  It  would  have  been  suflieient  in  this  case  to  have 
described  the  defendant  as  **  late  of  such  a  place,"  Hill  v.  Harvey  {g\  or  to 
have  given  his  supposed  place  of  residence,  Rcifo  v.  Swann  (A). 

Cur.  adv.  vuU. 

CoLBRiDOX,  J.,  afterwards  gave  judgment. — One  insularity  complained 
of  was,  the  want  of  any  indorsement  of  the  defendant's  place  of  abode  and 
addition  on  the  testatum  capiae  ad  eatisfaciendum,  on  which  he  had  been 
taken.  This  is  required  by  the  rule  of  H.  T.,  2  &  3  Geo.  4,  on  all  writs  of 
capiae  ad  eatie/aciendum ;  and  it  was  not  disputed  but  that  the  present 
writ  was  within  the  rule.  It  was  contended,  however,  that  the  rule  was 
intended  for  the  benefit  of  the  sheriff  only,  and  that  the  defendant  could  not 
avail  himself  of  the  non-compliance  with  it  I  cannot  find  that  this  argument, 
which  is  not  new,  has  ever  been  countenanced  from  the  Bench.  In  ConetabU 
V.  Fothergillf  my  brother  Paiteeon  expressly  dissented  from  it ;  and  I  can  see 
no  satisfactory  foundation  on  which  to  rest  it.  It  seems  to  me,  that  this  rule 
is  but  part  of  a  general  provision,  the  object  of  which  is  stated  in  the  preamble, 

(c)  4  Dowl.  P.  C.  119.  C»  1  Gale,  185 ;  4  Dowl.  P.  C.  163; 

(«0  -rf«/^  35;  6  Dowl.  P.  C.  465.         2  (>.,  M,  &  Ro«.  307. 

(e)  1  Dowl.  P.  C.  58.  (A)  2  Gale,  82 ;  1  Mees.  &  Wd.  305i 

(f)  9  B.  &  C.   153;  4  Man.  &  Byf. 
141. 
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riz. ''  tlie  preTenting  tbe  fraudulent  issuing  of  any  writ  of  eiecution  without  Bmi  Cemn, 
a  ja(lginent  to  support  it.''  The  defendant,  then,  is  clearly  within  the  intention       bxtttxb 

of  the  words,  and  the  rule  therefore  should  be  absolute.  TaoiiFsoir 

Rule  absolute. 


GORB  V.  MORPHBW. 

AN  a  rule,  calling  on  the  plaintiff,  who  sued  in  farmd  paupent,  to  shew  Under  the  mla 

cause  why  he  should  not  pay  the  costs  of  the  day  for  not  proceeding  to  j  ,^  110,  •,  pei^ 

trial  on  two  different  occasions,  pursuant  to  notices  he  had  given  ;  aon  wiipg  in 


notice. 


mftT  be  ( 

James  shewed  cause.— The  effect  of  granting  this  rule  will  be,  to  prevent  ^^^^JJ?^ 

the  plaintiff  try  ing  the  cause  at  all,  as  the  costs  exceed  5/.,  which  the  plaintiff  day  for  not|m>- 

has  made  an  affidavit  he  is  not  worth,  on  his  petition  to  sue  in  formd  ^^S«to" 
pmtperie. 


PUutf  contrd. — This  rule  is  moved  under  the  rule  of  H.  T.,  2  IF.  4, 
I  i\0 (ay^Coleridge,  J. — Is  it  the  meaning  of  that  rule,  that  the  defendant 
may  move  for  the  costs  of  the  day  for  not  proceeding  to  trial!  May  it  not 
niean,  that  the  plaintiff  shall  eventually  be  liable  to  all  the  costs  of  the  cause!] 
--lo  the  case  of  Doe,  d.  Lindeey  v.  Edwards  (b),  a  rule  niei  was  granted  in 
this  form. — [Coleridge,  J. — In  that  case  it  was  taken  for  granted  that  the  rule 
might  be  moved  in  this  form ;  and  that  the  term  *'  costs  ^'  in  the  rule,  meant 
the  costs  of  the  day  for  not  proceeding  to  trial] — It  is  submitted  that  it  must 
mean  the  costs  of  the  day. 

CoLERiDGB,  J. — There  is  a  great  hardship  on  parties  who  are  sued  by 
panpers;  and  I  think  that,  notwithstanding  the  doubt  which  arises  on  the 
terms  of  the  Rule  of  Court,  yet  that  this  rule  must  be  made  absolute.  In 
the  case  of  Weelonr,  W%tker9{e\  the  Court  adopted  a  similar  course  of  com- 
pelling a  pauper  to  pay  costs  (eQ. 

Rule  absolute. 

(fl)  1  Dowl.  P.  C.  198.  (r)  2  T.  R.  511. 

(6)  2  Uowl.  P.  C.  468.  {J)  See  Tidd  \  Prac.  98,  9th  edit. 


Wilcox  t?.  Lemon. 

J^LFRED  S,  DOWLING  applied  to  the  Court  to  discharge  tiie  defend-    On  girins 

ant  under  the  Small  Debtors'  Act,  48  G.  3,  c.  123.   Notice  of  the  appli     SS^fo^iiSJ; 

cation  had  been  given  under  the  rule,  H,  T,  2  W.  4,  I.  90  (a),  charge  of  • 

priaoDer  under 
the  Soiftll  DftbCort*  Act,  it  iioot  neceMarj  to  leave  a  copy  of  tbe  affidavit,  on  whieh  il|e  motion 
1m  to  be  made. 

(a)  1  DowL  P.  C.  195. 


PLEADING  AND  PRACTICE  CASES. 

Baa  Qmrt.  JL  V.  Riehordt  shewed  cause,  and  coDtenderl  that  according  to  sorae  id 
the  books  of  practice,  it  was  necessary  that  a  copy  of  the  affidavit  on  "which 
the  application  was  to  be  made,  ought  to  have  been  left  with  the  notice  of  the 
application  ;  but  that  it  had  not  been  done. 

CoLBRiDGB,  J.  (after  conferring  with  Master  i}itiic»).— *I  understand  that  it 
is  customary  sometimes  to  leave  the  copy  of  the  affidavit,  but  it  is  not  i 
sary ;  and  therefore  this  rule  may  be  niade  absolute. 

Rule  absdute 


The  Queen  v.  The  Lords  of  the  Treasury,  Ex  parte 
The  Baron  de  Bode. 

1.  A  nutrndo"  ]M[  ^'  HILL  (with  whom  was  Manning),  applied  for  a  rule  to  shew 
«M  will  not  lie  *     cause  why  a  mandamu$  should  not  issue  to  the  Lords  of  the  Trea* 

the  Treasury  sury,  commandiDg  tbem«  out  of  the  amount  of  the  surplus  paid  to  them  by 
iS  m«Jl7M  '^®  Commissioners  of  Deposit,  mentioned  in  the  SUtute,  59  G,  3,  c.  31,  to 
the  senrants  of  indemnify  the  Baron  De  Bode  for  the  loss  of  immoveable  property  in  Lower 
Mfo^  dM  Ml-   ^^oce,  unduly  confiscated  by  the  French  authorities.     The  Baron  was  born 

tiBfactkm  of  ft     iq  England,  of  a  British  mother,  his  father  being  a  native  of  Germany^  who 

claim  on  the        .     ,  ,  ..      i  .      .,  •..     -   .  ,     -     , 

Crown.  bad  never  been  naturalized  m  France.    His  father  was  possessed  of  a  barony 

mM iHl/notHe  ^^  Lo^^  Aieace,  which  was  an  inalienable  fief,  there  being  no  power  to  bar 
to  the  depoei-  the  entail.  The  present  Baron  was  invested  with  this  property  in  the  year 
fiindltop^^^  1*^^^  A^  ^^^  ><^"^  ^iin®  ^>^b  his  iather,  and  subsequenUy,  at  the  breaking 
thereout  a  por^  out  of  the  French  revolution,  it  was  thought  adviseable  that  his  father  should 
tion  in  tatiafa^        .  .  .        ••   i  •      .   •     .     .  •  .  i  .  i  ^  •      . 

tion  of  an  on-  cede  to  him  all  bis  right  to  the  property  m  question,  which  was  accoraii^^ 

cSim*Uie  de-  ^'^^  Afterwards,  the  Baron  and  his  father  fled  from  France^ Bud  their  name» 

poiitaries  har-'  were  accordingly  put  into  the  list  of  emigrants  by  the  French  authorities,  and 

•MertamThe^  ^^  property  was  seized  and  confiscated.    At  the  general  peace,  in  the  yenr 

tmountof  the  1814,  by  convention  between  the  British  and  French  governments,  it  wms 

3.  The  Court  agreed  that  the  latter  should  make  satisfaction  to  British  subjects  for  pro- 

^memd^ui^^  ^rty  seized  during  the  French  revolution ;  and  accordingly  a  mixed  oon>- 

the  Lords  of  the  mission  of  Z^^iicA  and  EngUsh  commissioners  was  established  for  deciding 

re^ing7hein'to  ^^^^  claims.     The  claims  were  to  be  sent  in  within  a  certain  time,  within 

indemnify  a  which  time  the  Baron  De  Bode  sent  in  his  claim,  through  the  RmssioH 

theiurplusof  ambassador,  he  being  at   the  time  in  the  Russian  service.     The  Duke 

wwby  thS^^  X>tf  Richelieu,  the  French  minister,  at  first  thought  that  the  Baron  was  not  a 

French  gorem-  British  subject,  and  accordingly  his  name  was  not  inserted  in  a  register  that 

SiwLl^  foMhe  ^^  ^^^  ^^  ^^  claimants  who  sent  in  their  claims  within  the  specified 

satisfaction  of  time.    Afterwards,  however,  the  chiim  was  sent  by  the  Duke  De  Richelieu 

persons  whose  i>«             ••             j»*«.           •••■i 

property  had  to  the  mixed  commissioners  for  their  investigation,  but  the  name  was  not  then 
hr  seiaSfT''"'  inserted  in  the  register.  By  a  further  convention  between  the  French  and 
tng  the  i^Vencfc  English  governments,  signed  on  the  25th  April,  1818,  the  latter  agreed  to 
dilmla^*  ^^®  accept  a  certain  amount  for  the  satisfaction  of  all  claimants.  The  mixed 
v«^^»  was  commission  was  in  consequence  put  an  end  to^  and  the  Statute  59  G.Z,  c  31« 
the  Statute  59  G.  3,  c.81.  : 
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was  passed  ibr  the  disposal  of  this  sum.  The  fiftron's  claim  Was  then  inves-  Boa  Cowt. 
tigated  by  the  commissioners  appointed  under  this  Act,  and  his  claim  was  ThToii^Eif 
disallowed.     He  then  appealed  to  the  privy  council,  as  he  was  entitled  to  do  r. 

under  the  Act ;  but  the  award  of  the  commissioners  was  affirmed.     He  then      x*hb  Trea. 
petitiooed  the  privy  council  to  re-hear  his  case,  but  it  was  refused.     Subse-   •H?J»  S'  '"**''' 
quently,  it  was  for  the  first  time  discovered  that,  owing  to  the  delay  that  had       di  Bode. 
been  occasioned  by  the  Duke  De  Rtehtlieu^M  doubts  as  to  whether  the  Baron 
was  a  British  subject,  his  name  had  never  been  inserted  in  the  regfister  of 
claimants.     By  the  59  6.  3,  c  31,  the  commissioners  had  power  to  investi- 
gate those  claims  only  which  were  registered  (a).     After  all  the  claims  were 
decided,  there  remained  a  surplus  of  the  sum  paid  to  the  English  government 
by  the  Frmekf  which  surplus  was  handed  over  to  the  Lords  of  the  Treasury(6). 

Cur,  adv.  vuit 

CoLERiDGB,  J.,  afterwards  {June  14th)  gave  judgment. — ^This  was  an  ap- 
plication on  the  part  of  the  Baron  De  Bode,  for  a  rule  to  shew  cause  why  a 
wuindammM  should  not  issue  to  the  Lords  of  her  Majesty *s  Treasury,  com- 
manding them  to  shew  cause  why  the  amount  of  the  surplus  paid  by  the 
Coinniissioners  of  Deposit,  mentioned  in  the  59  <r.  3,  c.  31,  to  the  Lords  of 
the  Treasury,  or  so  much  thereof  as  may  [be  found  by  the  Lords  of  the 
Treasury  to]  be  sufficient  to  indemnify  the  Baron  D§  Bode,  for  the  loss  of 
immoveable  property  in  Lower  Aieaee,  unduly  confiscated  by  the  French 
authorities^  should  not  be  paid  to  the  said  Baron  De  Bode, 

CoDsiderii^  that  this  was  only  an  application  for  a  rule  to  shew  cause,  I 
have  Keard  it  argued  at  unusual  length,  and  taken  time  to  look  at  the  affida- 
vits. The  nature  and  importance  of  the  application,  as  regarded  both  the 
subject  matter  and  parties  applied  against,  together  with  the  fejci,  that  the 
daim  now  preferred  has  been  adjudicated  upon  and  rejected  by  a  Court  of 
final  appeal,  though,  as  was  alleged,  eitra-judicially,  and  without  some  of  the 
evidence  now  laid  before  me,  seemed  to  me  to  make  it  fitting  that  I  should  not 
refuse  the  rule,  unless  I  entertained  a  very  clear  and  considered  opinion 
against  it,  nor  grant  it,  unless^  upon  examination,  I  doubted  the  propriety  of 
that  decision. 

The  circumstances  of  the  case  upon  the  affidavits,  (and  I  must  know  them 
through  no  other  means),  are  such  as  cannot  fail  to  inspire  a  warm  desire  to 
render  the  applicant  every  possible  assistance ;  and  there  are  in  it  so  many 
&ct8|  and  so  many  disputable  questkms  of  law,  that  if  it  were  necessary  to 

(«)  Sect.  I,  after  reciting  the  conven-  authorized  and  empowered,  according  to 

tieas,  aad  that  the  commiSBioners  had  the  mode  and  form  which  has  hitherto 

canted  to  he  inscribed  in  a  register  the  been  observed,  and  subject  to  such  and 

of  all  the  claimants  who  present-  the  like  deductions  of  two  per  cent,  as 


ed  themselves  within  the  period  pre-  have  heretofore  been  made  in  the  liqni- 

tcribed    hf  the  conventions,  and   had  dations  already  effected,  in  manner  afore- 

H4|uidated  and  paid  some  of  the  claims,  said,  to  apportion,  divide,  and  distribute 

enacts,  *' thaty  in  order  to  enable  the  said  the  said  several  sums  of  money,  stipu- 

commissioners  of  liquidation,  arbitra-  lated  by  the  said  several  conventions  to 

tioa,  and  award,  to  complete  the  ezami-  be  provided  b^  France^  and  to  order  the 

nation  and  liquidation  of  the  claims  of  same  to  be  paid  to  and  among  the  seve- 

iuchpersonswho  shall  have  caused  their  ral  claimants  whose  names   are    duly 


I  and  claims  to  be  duly  inserted  in  entered  in  the  said  registers.* 
the  hereiAbefore  mentioned  registers,  it         {h)  llie  grounds  on  which  the  appli- 

shall  and  may  be  lawful  for  the  said  cation  was  uiade,  are  fully  adverted  to  in 

eommissioDcrs,  and   they  are   hereby  the  judgment. 
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pronounce  judgment  on  them  all,  in  order  to  come  to  the  conclusion  at  which 
I  have  arrived,  I  certainly  should  not  have  trusted  myself,  sitting  alone,  with 
Th  Lo*  *^  responsibility  of  such  a  decisbn.     In  the  view,  however,  which  I  lake  of 

TRK  Trka-  this  application,  that  will  not  be  necessary ;  and  believing  the  points  on  which 
*The*£aoit*'  '  ^^^cide  to  be  clear  and  free  from  doubt,  there  could  be  no  real  kindness  to 
Di  BoDB.  the  Baron  in  putting  him  to  the  expense  and  anxiety  of  a  protracted  inquiry, 
and  I  should,  at  the  same  time,  be  guilty  of  injustice  to  the  high  otRcen  against 
whom  the  writ  is  prayed,  and  bring  unnecessarily  into  question  certain  prin- 
ciples with  regard  to  the  jurisdiction  of  this  Court  in  cases  of  this  sort,  which, 
experience  shews  it  to  be  most  important  to  maintain  inviolable. 

I  shall  assume,  for  the  sake  of  argument,  almost  every  fact  and  positron  on 
which  the  Baron's  application  has  been  rested  ;  and  these  may  in  substance 
be  thus  shortly  stated : — ^That  the  Baron  is  a  British  subject  by  birth ;  that 
either  by  virtue  of  the  original  investiture,  he  had  in  1792  a  vested  and  in* 
alienable  reversion  in  the  barony  mentioned  in  the  affidavits,  or,  by  the  cession 
of  his  father,  an  estate  in  possession ;  that  by  an  unlawful  act  of  the  French 
government  in  1 792,  his  property  was  seized  and  plundered,  as  being  that  of 
a  British  subject,  and  very  heavy  losses  inflicted  on  him  thereby;  that  he 
ought  therefore  to  have  been,  and  was  in  fact,  taken  as  one  of  those  in  whose 
behalf  reclamations  were  made  by  the  British  government  at  the  peace  in 
1814,  and  whose  claims  were  contemplated  as  to  be  provided  for  by  the  con- 
ventions  made  in  1814  and  1815 ;  that  by  no  fault  of  his  own,  his  clahn  having 
been  duly  preferred  by  him,  was  not  duly  registered  by  the  commissioners 
appointed  in  pursuance  of  those  conventions ;  and  that  their  rcjectk>n  of  it, 
with  the  confirmation  of  their  award  by  the  privy  council,  being  extra-judicial, 
do  not  exclude  him  from  a  further  prosecution  of  it.  I  shall  assume  further, 
that  all  claims,  duly  registered,  have  been  either  satisfied  in  fiill  or  rejected, 
and  that  a  surplus  remaining  of  the  sum  paid  by  the  French  government  has 
1)een  handed  over  by  the  commissioners  to  the  Lords  of  the  Treasury ;  and 
finally,  I  shall  assume  that  their  Lordships  have  been  required,  and  have 
refused,  to  do  the  very  act  in  substance,  which  the  present  writ  is  to  command 
them  to  do.  1  assume  all  these  things  for  the  sake  of  argument ;  but  to  avoid 
any  misunderstanding,  it  is  fitting  that  1  should  add,  lam  by  no  means  satis- 
fied at  present  as  to  some  of  them,  that  they  are  made  out  in  fact,  or  sustain- 
able in  law. 

Upon  these  assumptions,  however,  it  is  only  necessary  for  me  to  consider 
two  points ;  first,  the  nature  of  the  Baron's  right  to  any  portion  of  the  sum  so 
handed  over  to  the  Lords  of  the  Treasury ;  and,  secondly,  the  character  in 
which  they  received  and  hold  it ;  for  it  is  clear  that  the  writ  of  mandamns 
cannot  issue,  unless  the  Baron  has  a  specific  legal  right  to  that  which  he  prays 
for,  and  this  at  the  hands  of  those  from  whom  he  requires  it. 

Upon  the  first  of  these  points,  it  appears  that  the  British  government,  act- 
ing under  no  obligation  which  any  municipal  court  of  justice  could  have 
enforced,  but  in  discharge  of  that  duty  which  every  government  owes  to  its 
subjects,  stipulated  by  convention  with  the  French  government  for  compen- 
sation to  British  subjects,  for  property  which  had  been  unduly  confiscated. 
It  was  finally  arranged  between  the  high  contracting  parties,  that  the  former, 
on  being  paid  a  sum  of  money  by  the  latter,  should  place  itself  in  the  position 
of  the  French  government,  and  undertake  the  liquidation  of  the  British  claims. 
In  pursuance  of  this  arrangement,  a  large  sum  of  money  was  transferred  into 
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Ihe  Qunes  of  Bnit$h  comtnissionere  ;  and  upon  this  being  done  the  Brituh 
kgisktnre  intenreoed,  and  by  the  59  G.3,  c.  31,  provided  for  the  total  dis« 
posal  of  this  sum.  Certain  of  the  British  claims  had  been  registered,  under 
Regulations  previously  made  and  recognized  by  this  Act,  and  the  whole  sum 
was,  in  the  first  instance,  made  liable  to  those  claims.  Whether  by  so  enact* 
iog  any  moral  ii^ustice  were  done  to  unregistered  claims,  is  not  a  matter  for 
inquiry  here ;  no  British  Court  or  subject  can  question,  but  that  if  the  whole 
sum  had  been  absorbed  by  registered  claimants,  their  title  would  have  been 
indefeasible,  and  no  unregistered  claimant  could  have  applied  successfully  in 
a  Court  of  Justice  for  any  share.  This,  on  that  supposition,  would  have  been 
the  cue  of  the  Baron  De  Bode. 

But  it  is  said  that  a  surplus  has  remained,  and  that  that  surplus  has  found 
its  way  into  the  hands  of  the  Lords  of  the  Treasury,  under  such  circumstances 
as  constitutes  them  public  trustees  for  every  just  claimant  as  yet  ansatisfied. 
The  Baron,  it  is  said,  is  one  of  those  claimants ;  it  is  true  his  claim  has  never, 
by  competent  authority,  been  established,  liquidated,  or  reduced  to  a  definite 
sum,  nor  has  any  specific  portion  of  the  surplus  ever  been  allotted  and  ap- 
propriated to  meet  it  But  his  claim  is  a  just  one,  is  capable  of  proof,  he 
has  been  guilty  of  no  bches  in  preferring  it,  and  he  has  a  right  to  have  it 
liquidated,  and  a  portion  of  the  surplus  appropriated  to  it.  This  is  the  state 
of  things  on  his  side. 

On  the  other  hand,  what  is  the  position  of  the  Lords  of  the  Treasury  ?  They 
have  received  the  surplus  under  the  Act  of  Parliament :  by  the  16th  section, 
the  oommissioners  were  to  invest  the  money  **  for  the  purposes  of  being  ap- 
plied to  the  payment  or  liquidation  of  any  such  claims,^^  (t.  e.  registered 
claims) ;  "  or  in  case  all  such  claims  shall  be  paid  or  liquidated,  for  such  other 
purposes  as  the  said  Commissioners  of  the  Treasury  for  the  time  being,  or  any 
three  of  them,  shall  direct  the  said  Commissioners  of  liquidation,  arbitration, 
and  award,  to  apply  the  same.^^ 

Now,  it  is  obvious  that  any  application  of  this  surplus  by  order  of  the 
Treasury  would  have  been  an  application  under  the  Act  of  Parliament; 
however  unjust,  no  British  Court  of  Justice  could  have  afibrded  relief  against 
it.  The  Statute  gives  the  Treasury  an  absolute  discretion  to  order  the  pur- 
poses of  its  application ;  the  oommissioners  must  obey  the  order  given  by 
then,  and  the  Statute  would  have  been  the  protection  both  for  the  one  and 
the  other. 

Let  it  now  be  supposed,  which  is  the  most  favourable  supposition  that  can 
be  made  ibr  the  Baron,  that  the  Lords  have  made  a  simple  order  to  pay  it  to 
themselves^  and  put  the  fund  under  their  immediate  controul.  The  money 
will  then  have  been  traced  from  the  hands  of  the  French  government  into  those 
of  the  British^  chai^ged  with  a  solemn  trust;  by  it  disposed  of  to  commis- 
sioners, acting  under  a  Statute  of  the  realm,  and  a  portion  of  it  by  them 
returned  into  the  hands  of  the  servants  of  the  British  crown.  I  may  con- 
cede that  the  solemn  trust  now  revives ;  and  in  this  state  of  things  I  am 
clearly  of  opinion  that  two  insuperable  difficulties  are  presented  to  the 
Baron*8  present  application. 

In  the  first  place,  his  claim  is  unproved  and  unliquidated;  he  cannot  call 
on  the  depositories  of  a  gross  fund  to  pay  him  thereout  any  portion,  till  he 
has  reduced  his  demand  to  a  certainty ;  he  cannot  call  on  these  depositoriei 
to  ascertain  bis  claim,  they  have  no  power  so  to  do ;  no  power  to  hear^  to 


BaaOmtt, 

The  Quimr 

«. 

The  LoKDS  OF 

THE  TrCA- 

SUBT,  Ex  parte 

The  Baron 

OK  Boob. 
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BmI  Couri,      inquire,  to  take  proofs,  to  determine.    Merely  as  depositories  they  have  none 

TbeQuBBN     ^^  ^^^^  powers,  and  no  Law  or  Statute  baa  invested  them  specially  with 

«.  them. 

^HB  TUA.^'       In  the  second  place*  in  what  capacity  do  the  Lords  of  the  Treasury  hold 

SUET,  Ex  ftaru  fhis  fund?     Most  clearly,  as  the  mere  servants  of  the  Crown.     By  the  ezer- 

DB  BoDB.      cis®  o^  ^he  royal  functions  the  money  was  first  obtained ;  the  present  daim 

has  been  properly  admitted  to  be  beside  the  parliamentary  appropriation  of 

any  part  of  it ;  and  the  residue  has  now  reverted  to  the  Crown,  and  is  in  the 

hands  of  the  Crown  by  its  servants. 

But  against  the  servants  of  the  Crown,  as  such,  and  merely  to  eaforoe  the 
satisfaction  of  claims  upon  the  Crown,  it  is  an  established  rule,  that  a  fmamdo' 
muM  will  not  lie.  I  call  this  an  established  rule,  and  I  belieTe  it  has  never 
been  broken  in  upon.  There  are  circumstances,  indeed,  under  which  a  man- 
dannu  will  lie  against  the  Lords  of  the  Treasury ;  and  a  much-misunder- 
stood instance  is  the  case  of  Tk§  King  v.  Th9  Lcrd$  of  the  Tr€iuury(a), 
There,  it  appeared  prima  faeie^  that  a  pension  had  been  granted ;  that  fiinds 
applicable  to  its  payment  had  been  placed  by  Parliament  in  the  hands  of  the 
Lords  of  the  Treasury,  at  public  ofieers,  ehargtd  by  Statute  with  th$  pay^ 
ment  of  such  pensions  ;  that  the  Lords  had  allotted  the  fund  for  the  payment, 
and  acknowledged  to  the  claimant  that  they  held  it  for  his  use;  and  that 
they  only  refused  to  pay,  because  he  declined  to  take  it  clogged  with  con* 
ditions,  which  they  had  no  right  to  impose.  These  were  the  facts  on  whkh 
the  Court  directed  the  mandamus  to  go,  and  no  answer  was  given  to  them ; 
but  in  so  deciding  the  Court  did  not  impliedly  infringe,  and  they  expressly 
affirmed  the  doctrine,  that  a  mandamus  will  not  lie  against  the  Crown,  nor 
its  servants,  as  such.  It  is  only  necessary  to  refer  to  the  cases  which  are  to 
be  found  in  the  same  volume,  of  The  King  v.  The  Lords  of  the  Treasury^ 
In  re  Smythe{b),  In  re  Hand{c),  and  Ex  parU  Ricketts(d/,  (decided  in 
Strict  consistency  with  the  former  case,  but  upon  the  distinctbn  adverted  to 
above),  to  perceive  that  the  doctrine  of  the  Crown's  exemption  from  a 
mandamus,  and  of  the  Crown's  servants  equally,  has  not  been  brought  into 
question  by  the  Court  of  Queens  Bench  in  modern  times.  I  have  neither 
the  power  nor  the  inclination  to  shake  it. 

Upcm  these  grounds,  I  feel  compelled  to  refuse  fhis  rule ;  and  the  impwt- 
ance  of  the  subject  matter  to  the  party,  and  as  a  matter  of  principle,  have 
induced  me  to  state  my  reasons  at  this  unusual  length.  The  case  of  the  ap- 
plicant has  been  set  before  me  with  extraordinary  zeal,  ability,  and  eloquence ; 
nothing  has  been  omitted  that  was  likely  to  inform  my  mind  or  interest  my 
feelings.  Of  course,  upon  the  statement  of  one  side,  I  can  fonn  no  opinkiD 
as  to  the  actual  merits ;  but  this  I  may  say,  that  if  the  deeisk>n  to  which  I 
come  should  bar  the  applicant,  as  it  has  been  represented,  from  his  last  hope 
of  prosecuting  his  claim  with  success,  I  deeply  lament  such  consequence, 
though  the  fear  of  it  must  not  prevent  me  from  dealing  with  his  appli- 
cation as  I  think  the  case  requires  at  my  hands. 

Rule  refused. 

(a)  4  Ad.  &  El.  286;  S.  Cl  Har.&  (c)  4  Ad.  &  EI.  984 ;  S.C  2  Har. 

Wol.  533 ;  5  Ncv.  &  Man.  589.  &  Wol.  67 ;  6  Ncv.  &  Man.  50a 

m  4  Ad.  &  E1.9f6;  &  C.  6Nev.&  (d)  4  Ad.  &  £L  999;  S.  C.  6  Nev 

Mii.505  &  Man.  523. 
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The  Queen  v  The  Recorder  of  the  Borough  of  Ips  wioi.     .  pmi  omn. 

f\S  the  Ut  o(  January,  1838,  the  town  council  of  the  borough  of  Ipswich  i.  it  w  to  be 

made  a  borough  rate  for  above  3000/.  which,  on  the  face  of  it,  purported  Trlu'^r^ide* 

to  be  made  under  tlie  provisions  of  the  Stat.  7  Will,  4,  and  1  Fid.  c.  81,  s.  2,  for  the  purpose 

for  expenoes  incurred  previous  to  the  passing  of  that  Act,  and  in  putting  in  ^rt8\o  Cot 

execution  the  provisions  of  the  Municipal  Corporatbns'  Reform  Act,  5  &  6  ^^»  face  of  it, 

WilL  4,  c.  76.    An  appeal  against  this  rate  having  been  made  to  the  quarter  an  appeal  °'*' 

sesaoDS  of  the  borough,  an  objection  was  taken  that  there  was  no  power  given  f^^>""^  j<  ^o 

to  appeal  agamst  this  rate.    The  recorder  deaded  m  favour  of  the  objection,  does  not  lie, 

and  refused  to  hear  the  appeal.     A  rule  was  last  Term  obtained,  calling  on  the  pu^,!^Je^of  ^^ 

recorder  to  shew  cause  why  a  mandamus  should  not  be  issued,  commanding  ucertainjn^ 

him  to  enter  continuances  and  hear  the  appeal  n,^e  for  Wat 

purpose,  if 
it.  Alexander,  Prendergaet,  and  N.  Palmer,  this  Term,  shewed  cause. —  express  power 
The  rate  in  question  was  made  under  the  Stat.  7  Will,  4,  and  1  Fict.  c.  81,  s.  ^'^g!  n^  7^^i 
2  (a),  which  was  passed  in  consequence  of  the  case  of  Woods  v.  Reed  (6),  in  li<»  to  the  sea- 
which  it  was  decided  that,  under  the  6  &  6  WiU.  4,  c.  76,  s.  92,  the  council  of  borougr«t*e.* 
a  borough  have  no  power  to  make  a  retrospective  rate.    In  the  StaL  7  Will,  p^>'«ly  "•  such, 
4,  and  1  Fiel.  c  81,  there  is  no  express  provision  that  there  may  be  an   of  any  express 
appeal  against  a  rate  made  under  its  provisions,  and  the  case  of  The  King  v.  ^^^'fjj^^ 
The  Justices  4^  Surrey  (c),  and  other  cases  which  may  be  cited,  shew  that,      3.  By  ^e5 
under  such  cirbumstances,  there  can  be  no  appeal.    It  will  be  contended,  ^g^  s!^2%ower 
that  the  latter  part  of  the  second  section  gives  the  same  power  of  appeal  *^u  gi^e°  to 
againat  this  rate  that  was  given  against  rates  made  under  the  provisions  of  nte,^and  to"^ 
5  &  6  Wa.  4,  c.  76,  s.  92,  but  neither  of  the  ifords  "made,  levied,  and  reco-  -ff^jh?**"** 
▼ered,"  can  be  construed  to  mean  any  thing  as  to  appeals.    Had  it  been  sessions  .•  by 
iateoded  to  give  the  power  of  appeal,  more  comprehensive  words  would  have  and\  v.'^si 
been  used.    It  may  very  well  be  supposed,  that  there  was  no  intention  in  «•.  2»  pover  wsa 
ihe  legislature  to  give  a  power  of  appeal,  inasmuch  as  the  power  to  make  a  f  borough  rate 
rate  at  all  under  the  Stet.  7  Will,  4,  and  1  Fict,  c.  81,  s.  2,  could  only  be  once  fo'/ome  parti- 

,  f        9  J  cttUr  expences 

exercised,  being  limited  to  six  months  after  the  passing  of  that  Act.    It  might  which  there 

therefore,  have  been  thought  unnecessary  or  inexpedient  to  give  the  power  ^'do'^un^eT*' 

of  appeal.    Nor  are  the  parties  without  any  remedy,  for  by  the  44tfa  section  of  th«  former  Act, 

the  7  Will.  4,  and  1  Fict.  c.  78,  which  is  an  Act  to  amend  the  5  &  6  Will.  4,  entt^d^  Uiat 

c  76,  a  power  for  remedying  the  misapplication  of  the  borough  funds  is  given,  *^^7  ^^^^ 

which  is  commensurate  with  the  power  of  appeal. — (Other  points  of  objection  made,  leried, 

tothenilewe»d8o.rgued.)  inlhTSIn'S^ 

provided  by 
the  said  Act  for  regulating  corporations,  and  by  this  Act:*' — Held^  that  there  was  qo appeal  to 
the  sessions  against  a  rate  made  for  those  expences  under  the  latter  Act* 


.£ 


[a)  The  following    It  the  Siection :  provisions  of  the  said  Act  for  regulating 

nd  be  it  enacted,  that  it  shall  be  curporations ;  and  every  such  rate  shall 

lawfiil  for  the  council  of  an^  such  bo-  be  made,  levied,  and  recovered  in  the 

rough,  at  any  time  within  six  calendar  manner  provided  by  the  said  Act  for  re* 

months  next  after  the  passing  of  this  gulatin^r  corporations,  and  by  this  acf 

Act,  to  make  and  levy  a  borough  rate  (b)  mnr.  &  Hurl.  256 ;  2  ftitec.  & 

for  the  purpose  of  defraying  any  ex-  Wels.  777, 

peaces  incurred  before  the  passing  of  (c)  2  T.  R.  504. 
this  Act  in  patting  in  execution  the 

▼OL.  L  2  a 
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Bail  Omrt,  Cresitcell,  Montague  Smith,  and  0*Malley,  contrd. — One  of  the  questions 

The  Queen      ^^^^  would  have  been  raised  on  the  appeal  against  this  rate  was,  that  it  was  not 
«'•  made  for  the  purposes  contemplated  by  the  Stat.  7  Will.  4,  and  1  Fict.  c.  81, 

of  IpswicB.  8-  2-  I'hG  ™6^  assertion,  therefore,  of  the  town  council,  on  the  face  of  the  rate, 
that  it  was  for  the  purposes  of  that  Act,  will  exclude  the  appellants  from  contest- 
ing the  rate,  and  shewing  that  it  is  an  ordinary  borough  rate,  if  it  is  to  be  assumed 
that  that  assertion  is  true,  and  that  there  can  be  no  appeal  against  it.  The 
Court  will,  therefore,  issue  the  tnandetmuMt  even  though  it  should  be  of  opinion 
that  no  appeal  lies  against  a  rate  really  made  for  the  purposes  provided  for  by 
the  7  Will.  4,  and  1  Fict.  c.  81,  s.  2.  But  an  appeal  is,  in  fact,  given  by  that 
Statute.  It  is  true  that  it  contains  no  express  words,  but  the  section  roust 
be  considered  as  incorporated  with  the  92d  section  of  the  5  &  6  Will.  4,  c.  76, 
where  the  power  of  appeal  is  given.  The  last  of  the  two  Acts  merely  gives 
a  power  to  apply  the  same  "  borough  rate"  to  new  purposes.  It  remains 
still  a  borough  rate,  against  which  an  appeal  is  given.  The  case  of  Tike  At- 
torney General  v.  Saggers  (d),  is  an  analogous  case,  where  it  was  held,  that 
a  later  Act  having  prohibited  certain  foreign  goods  to  be  imported,  the  pe- 
nalty for  the  importation  given  by  a  former  Act  attached.  Being  a  case  of  a 
penalty,  it  is  a  strong  authority  for  the  present.  So  also  where  an  Act 
declares  a  certain  ojflfence  to  be  a  felony,  it  subjects  a  party  who  is  convicted  of 
that  ofienoe  to  the  forfeiture  of  his  chattels,  without  a  special  enactment  to  that 
effect.  Again,  the  appeal  against  the  removal  of  paupers  was  given  by  the 
Stat.  1S&  14  Car.  2,  c.  12 ;  and  though  various  kinds  of  settlement  have  been 
created  since  that  Statute,  yet  it  never  was  contended  that  an  appeal  does  not 
lie  against  an  order  of  removal  to  any  place  where  such  subsequently  created 
settlements  have  been  gained.  So  also  an  appeal  is  given  against  poor  rates, 
and  various  Acts  have  been  since  passed,  extending  the  purposes  to  which 
such  rates  may  be  applied  ;  yet  it  has  never  been  thought  necessary  to  repeat 
the  enactment  of  the  power  of  appeal.  The  term  ''borough  rate'^  has  re- 
ceived a  certain  definition  in  the  Stat.  5  &  6  Will.  4,  c.  76,  which  has  also 
given  a  right  of  appeal  against  it,  and  therefore  the  subsequent  Statute, 
giving  additional  powers  for  raising  a  borough  rate,  impliedly  re^nacts  all 
the  incidents  to  which  it  is  liable.  The  case  of  The  King  v.  The  Inhabitants 
of  East  Teignmouth  (e),  is  a  strong  authority  to  shew,  that  where  words  are 
used  tn  pari  materia,  the  Courts  will  construe  them  to  have  the  same  mean- 
ing. The  words  in  the  latter  part  of  7  Will.  4,  and  1  Fict.  c.  81,  s.  2»  ''  and 
every  such  rate,  &c.'^  are,  in  fact,  quite  unnecessary,  and  are  mere  surplusage, 
the  previous  part  of  the  enactment,  giving  power  to  make  and  levy  a  borough 
rate,  impliedly  giving  all  the  necessary  powers  for  making  the  rate  available. 
Had  those  words  been  omitted,  there  could  have  been  no  doubt  but  that  the 
sime  powers  might  have  been  exercised  as  may  be  in  levying  a  borough  rate 
under  the  5  &  6  Will.  4,  c.  76,  s.  92 ;  and  of  course  the  right  of  appeal  would 
also  have  been  incident  thereto.  Had  the  7  Will.  4,  and  1  FicL  c.  81,  s.  2, 
merely  enacted,  in  terms,  that  the  expences  for  which  it  provides  might  be 
paid  out  of  the  borough  rate,  there  could  be  no  doubt  but  that  it  would  still  have 
been  liable  to  an  appeal ;  yet,  ^'n  substance,  the  enactment  is  precisely  the  same 
as  if  it  had  been  so  framed.     It  is  impossible  to  understand  the  enactmentt 

(d)  1  Price,  182.  (e)  1  B.  &  Adol  244, 
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of  the  T  WilL  4,  and  1  Fiet  c.  81,  as  to  borough  rates,  without  referring      BaOOwt. 
back  to  the  5  &  6  Will.  4,  c  T6,  s.  92,  tu  see  what  is  intended  by  the  term.       The  Qdum 

Cur.  adv.  vult.       TheKico.oEa 
of  Ipswicu. 

CoLSRiDGB,  J.,  afterwards  {June  1 2th),  gave  judgment. — This  was  a  rule 
for  a  numdamus,  to  the  Recorder  of  Ipswich^  to  enter  continuances  on,  and 
hear  an  appeal  against  a  borough  rate,  made  on  the  1st  of  January ,  1838,  to 
defray  ezpences  incurred  before  the  17th  of  July,  1837,  (the  day  on  which  the 
7  WiU,  4,  and  1  VicL  c.  81,  received  the  royal  assent),  in  putting  in  execution 
the  proviaons  of  the  5  &  6  Will.  4,  c.  76.  A  principal  objection  relied  on  in 
shewing  cause,  was  that  this  rate,  being  imposed  under  the  7  WilL  4,  and  1  VicL 
c.  81,  8.  2,  no  appeal  against  it  lay ;  to  which  it  was  preliminarily  replied, 
that  this  could  not  be  assumed  against  the  appellants  merely  upon  the  state- 
ments of  the  parties  imposing  the  rate ;  that  the  appeal  was  one  mode  of 
ascsertaining  under  what  authority  the  rate  was  imposed,  and  that  the  appel- 
lants had  a  right  to  have  their  appeal  entertained,  in  order  to  put  the 
respondents  on  proof  of  such  authority.  It  seems  to  me  clear  that  there  is 
no  .foundation  for  this  argument  Every  rate  being  made  by  a  limited  autho- 
rity, in  the  exercise  of  power  given  by  Statute,  must  disclose  upon  its  face 
the  power  under  which  it  is  made;  if  its  validity  comes  into  question,  it  can 
be  justaBed  only  by  its  being  shewn  to  have  been  made  in  strict  accordance 
with  the  power  given  ;  if  it  fails,  when  tried  by  that  test,  it  cannot  be  sup- 
ported by  being  shewn  to  agree  with  any  other.  No  injustice  can  be  done 
by  giving  credit  to  the  title  which  it  bears ;  the  law  assigns  some  mode  of 
trying  the  validity  of  every  rate,  under  whatever  authority  it  professes  to  be 
made.  In  the  present  instance,  the  rate  professes  to  have  been  made  to 
defray  by-gone  expences,  under  the  authority  of  the  7  WiU,  4,  and  1  VicL  c. 
81,  and  we  may  assume,  for  the  moment,  that  no  appeal  to  the  sessions  lies 
against  a  rate  so  made ;  but  unless  it  has  been  really  so  made,  t.  e,  unless 
made  according  to  the  requirements,  and  for  the  purposes  of  that  Statute,  it 
is  void,  as  has  been  in  eflfect  decided  in  Woods  v.  Reed,  and  there  is  no  neces- 
sity for  an  appeal  to  protect  the  party  charged  against  being  compelled  to 
pay  it.  In  an  action  brought  against  the  party  who  shall  seek  to  enforce  it, 
he  would  be  compelled  to  prove  it  to  be  what  it  professes  to  be ;  the  remedy, 
therefore,  is  only  changed,  whereas  the  argument  on  the  other  side  would 
compel  in  all  cases  the  trial  of  the  appeal,  in  order  to  see  whether  the  appeal 
ky.  No  general  rule  can  be  better  established  than  that  no  appeal  lies  to  the 
sessions  from  the  acts  of  magistrates,  except  expressly  given  ;  and  yet  this 
argument  would  put  it  in  the  power  of  the  sessions  to  determine,  in  every 
case,  whether  the  appeal  lay ;  in  almost  all  cases  to  determine  it  finally,  and 
so  to  give  themselves  jurisdiction  by  their  own  decision. 

Taking  it,  then,  to  be  a  rate  made  under  the  7  WilL  4,  and  1  VtcL  c.  81,  s. 
2,  the  objection  above-mentioned  is  now  to  be  considered.  In  the  argument, 
the  general  rule  was  not  questioned  that  an  appeal  must  be  given  by  express 
words,  and  it  was  admitted  that  the  section  in  question  contained  none  such  ; 
but  it  was  said,  that  the  92d  section  of  the  5  &  6  WilL  4,  c.  76,  must  be  read 
as  incorporated  with  it,  which  section  undoubtedly  gives  an  appeal  against 
the  boroagfa  rate  authorized  by  it  to  be  made.  It  was  ingeniously  argued, 
that  this  was  the  same  borough  rate  which  is  there  described,  although  allowed 
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Bail  Omrt,      to  be  made  for  a  different  purpose ;  that  it  ¥ras  clothed,  therefore,  with  all 
Y|[72iiKBH     *®  ^"*  incidents,  among  which  the  liability  to  appeal  was  one ;  that  the 
V.  92d  section  had  created  and  defined  a  boroagh  rate,  when,  therefore,  a  sub- 

of  Ipswich!^  sequent  Statute  authorized  the  collection  of  a  borough  rate,  the  term  must  be 
understood  as  containing  within  it  impliedly  all  the  particulars  of  that  de- 
finition, as  much  as  if  they  had  been  expressly  enumerated ;  and  the  ai^gument, 
therefore,  asserted,  that  the  words  which  conclude  the  section,  ''  every  such 
rate  shall  be  made,  levied,  and  recovered  in  the  manner  provided  by  the  said 
Act  for  regulating  corporations,  and  by  this  Act,''  were  merely  surplusage, 
adding  nothing  to  the  simple  words  <'  borough  rate,''  by  what  they  expressed, 
nor  leaving  any  thing  to  be  inferred  against  the  right  of  appeal,  from  their 
omitting  to  mention  it. 

I  regret  that,  upon  consideration,  I  cannot  accede  to  this  reasoning.  It 
appears  to  roe  based  on  the  fallacy  of  supposing  that  a  borough  rate  is  the 
mere  creature  of  the  5  &  6  WilL  4,  c.  76,  s.  92,  and  that  that  section  creating 
it,  gives  it  a  legal  character  and  certain  attributes  which  must  necessarily, 
and  in  all  cases,  belong  to  it  Borough  rates  however  simply,  as  well  as  in 
the  nature  and  applicable  to  the  purposes  of  a  county  rate,  were  well  known 
before  the  passing  of  this  Act ;  they  are  mentioned,  indeed,  as  well  known,  in 
the  very  section  under  consideration,  and  it  can  never  be  said  that,  simply  as 
such,  they  are  liable  to  appeal ;  nor  can  it  be  argued  that  this  section,  either 
in  the  letter  or  the  spirit,  attaches  that  liability  to  all  borough  rates,  simply  aa 
such.  All  that  it  does,  is  to  authorize  the  making  of  such  a  rate  under 
certain  conditions  and  for  certain  purposes,  and  against  such  a  rate  so  made 
it  gives  the  right  of  appeal  to  the  Recorder. 

Neither  can  I  agree  that  this  is  the  same  rate  as  is  given  by  the  5  &  6  Will. 
4,  applicable  only  to  a  different  purpose.  That  Statute  had  provided  for  the 
coming  expences  of  the  boroughs,  in  case  of  a  deficiency  in  the  borough  funds, 
by  permitting  a  rate  to  be  levied  on  the  properties  in  the  borough,  in  the  nature 
of  a  county  rate.  But  it  was  found  that  expences  had  already  been  incurred, 
for  the  defraying  of  which  this  rate  could  not  be  levied,  nor  the  funds  in  hand 
from  previous  rates  be  made  available.  The  legislature  interposed,  not  by 
saying  the  funds  might  be  so  applied,  which  might  not  have  been  unnatural, 
considering  the  necessity  for  it  could  never  recur,  but  by  authorizing  a  rate 
to  be  made  expressly  for  the  purpose.  The  new  rate  was  naturally  called  a 
borough  rate,  for  it  was  to  be  a  rate  on  the  inhabitants'  property  in  the 
borough;  but  the  framers  of  the  Statute,  not  content  with  authorizing  a 
borough  rate  to  be  levied,  they  went  on  to  provide  expressly  how  such  rate 
shall  be  made,  levied,  and  recovered,  by  reference,  namely,  to  the  mode  pro- 
vided by  the  5  &  6  Will.  4,  c.  76,  and  the  Act  itself,  I  do  not  see  upon  what 
ground  1  can  reject  this  latter  part  of  the  clause  as  surplusage ;  no  argument 
is  suggested  for  so  treating  it,  and,  admitting  that  so  much  of  it  as  respects 
the  5  &  6  WiU.  4,  could  be  so  regarded,  how  can  this  be  done  with  the  following 
words,  "  and  by  this  ActP  These  are  entirely  new,  and  cannot  be  contended, 
with  any  shadow  of  fairness,  to  be  included  under  the  term  "borough  rate" 
in  the  previous  Statute.  But  if  these  cannot  be  rejected  as  surplusage,  is  it 
reasonable  to  reject  the  preceding  words  of  the  very  same  clause  of  the 
sentence  ?  Unless,  however,  this  can  be  done,  the  aigument  in  favour  of 
an  appeal  becomes  very  difficult  to  be  maintained,  for  then  there  will  be 
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an  express  provision  as  to  the  making,  levying  and  recovering ;  no  one  of  i^a^^;;^* 
these  words  will  apply  to  the  relief  given  by  appeal,  and  there  are  no  other  ^h*  Quun 
words  which  expressly  or  impliedly  give  it.  TheRKcoaDia 

I  am  not  insensible  to  the  inconvenience  of  the  conclusion  to  which  I  am  of  Ipswich. 
drewD.  It  is  said,  indeed,  that  as  the  rate  was  to  be  made  but  once,  the  legis- 
lature might  have  purposely  abstained  from  granting  any  appeal,  either  as 
unnecessary  or  inexpedient.  This  does  not  satisfy  me ;  but  no  incovenienoe 
is  so  great  as  the  straining  the  words  of  a  Statute,  or  the  departure  from 
established  rules,  in  order  to  meet  a  specific  grievance.  Being  determined 
to  act  upon  this  principle,  I  feel  bound  to  say  that,  in  my  opinion,  no  appeal 
lies  against  this  rate,  and  therefore  the  rule  must  be  discharged. 

Rule  discharged. 


Kino  v.  Sackett. 

npHE  defendant  was  arrested  on  the  following  affidavit  of  debt :  "  Jam§t  In  an  liBdant 

Etnff,  of,  &c.,  maketh  oath  and  saith,  that  Georgg  SaekeH  is  justly  and  bin  of »-  ' 

truly  indebted  to  this  deponent  in  the  sum  of  307/.,  for  principal  money  due  chftnge  against 

to  this  deponent  as  indorsee  of  a  bill  of  exchange,  drawn  by  John  Trevttrs  and  it  u^notnecM- 

8on  upon,  and  accepted  by  the  said  Gewge  Sackett,  for  the  payment  of  307/.  S^][|J/{5{f  j, 

to  the  order  of  the  said  John  Trevert  and  Son,  at  a  day  now  past,  and  by  them  uopaid. 
indorsed  to  this  deponent."    A  rule  having  been  obtained,  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody,  on  filing  common 
bail: 

Ha^»  shewed  cause. — The  objection  that  is  made  to  this  affidavit  is,  that 
it  is  not  stated  that  the  bill  is  unpaid.  That  is  not,  however,  a  valid  objec- 
tion, as  the  action  is  against  the  acceptor,  who  is  the  person  primarily  liable 
on  the  bill.  The  distinction  between  the  acceptor  and  an  indorser  or  the 
drawer,  is  laid  down  in  the  case  of  Duckworth  v.  Levi  (a),  and  a  number  of 
other  cases.  In  the  case  of  an  indorsee,  or  of  the  drawer,  who  are  only  col- 
Aterelly  liable  on  the  default  of  the  acceptor,  it  is  necessary  to  state  that 
default.  In  Phillips  v.  Turner  (6),  it  was  objected,  that  it  was  not  stated 
that  the  bill  was  still  unpaid,  but  the  objection  was  overruled.  Jamet  v. 
Trevcmion  (c),  was  an  action  against  the  maker  of  a  promissory  note,  who  is 
b  the  same  position  as  the  acceptor  of  a  bill  of  exchange,  and  it  was  held 
unnecessary  to  state  the  default  of  the  maker.  The  form  given  both  in 
TiduPt,  and  also  Archbold*s  Practice,  does  not  state  a  default  on  the  part  of 
the  acceptor,  and  that  form  has  been  invariably  adopted.  Two  other  ana- 
logous cases  of  Maetere  v.  Billing  (J),  and  Lambert  v.  Wray  («),  may  also 
be  cited,  where,  in  actions  against  persons  on  a  deed,  it  was  held  unnecessary 

(a)  7  Bine.  251 ;  5  M.  &  Payne,  23 ;  (c)  2  Har.  &  Wol.  332 ;   5  Dowl.  P. 

IDowLP.C.  211.    See  also  ^rt^A/ V.  C.  275. 

CMm,  ante,  189.  {d)  3  Dowl.  P.  C.  751. 

(6)  3  Dowl.  P.  C.  163i  5  Tyr.  196 ;  (e;  5  Tyr.  195 ;  3  Dowl.  P.  C.  169; 

1  Cr.,  M.  &  Rot  597.  1  Cr.,  M.  &  Ros.  576. 
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Bail  Cowt,      to  state  a  default  in  non-payment  of  a  sum  which  was  coTenanted  to  be  paid 
on  a  certain  day  which  was  past 

James,  eontrd. — There  are  conflicting^  decisions  on  affidavits  to  hold  to  bail, 
but,  in  the  present  case,  it  does  not  appear  on  this  affidavit  that  the  bill  is  now 
actually  unpaid.  The  word  ''  indebted/'  is  not  of  itself  sufficient  to  shew 
that  the  bill  is  now  due  and  unpaid.  The  bill  created  a  debt  before  it  became 
due,  so  that  it  is  consistent  with  the  word  "  indebted,"  that  the  bill  is  not 
yet  due.  In  Brett  v.  Lerett  (/),  it  was  held,  that  a  bill  which  was  not  due, 
was  a  good  petitioning  creditor's  debt.  It  would  be  impossible  to  assign 
perjury  on  this  affidavit,  if,  in  fact,  the  bill  had  been  already  paid,  as  it  would 
be  quite  consistent  with  the  affidavit  that  it  had  been  paid.  The  affidavit 
should  have  had  the  words  *'and  which  said  bill  of  exchange  is  now  unpaid" 
added  to  it.  Those  words  are  contained  in  some  forms,  though  omitted  in 
others. 

Coleridge,  J. — It  is  truly  said,  that  the  decisions  on  affidavits  to  bold 
to  bail,  have  been  somewhat  contradictory ;  but,  at  the  same  time,  no  de- 
cision has  been  pointed  out  where  a  form  of  affidavit  to  hold  to  bail  like  the 
present,  has  been  held  bad ;  and,  on  the  other  hand,  the  case  of  Phillips  v. 
Tutner,  which  was  a  decision  of  the  full  Court  of  Exchequer,  is  directly  in 
point  in  support  of  it,  and  another,  by  my  brother  Littledale,  in  this  Court 
I  must  therefore  hold  that  this  affidavit  is  sufficient.  As  to  the  effect  of  the 
words  "  is  justly  and  truly  indebted,"  I  agree,  that  those  words  alone  are 
not  sufficient ;  it  is  a  mere  conclusion  of  law,  and  the  party  may,  notwith- 
standing them,  have  no  right  to  make  an  arrest  (g),  A  party  may  be 
indebted,  but  it  may  be  dehitum  in  presenti  sohendum  in/uturo.  But  this 
affidavit  goes  on  to  state,  (and  I  should  observe  what,  indeed,  is  not  disputed, 
that  although  it  is  necessary  to  shew  that  there  is  a  good  cause  of  actwn,  it 
is  not  necessary  to  state  it  in  any  precise  form  of  words),  words  which  have 
been  expressly  held  equivalent  in  the  case  of  Warmsley  v.  Maeey  (A).  The 
form  there  was  similar  to  the  present,  and  the  objection  was  made  that  the 
bill  was  not  averred  to  be  unpaid.  Dallas,  C.  J.,  there  says,  "  Whatever  shews 
that  a  bill  is  due,  shews  that  it  is  payable,  and  unpaid,  and  the  party  is  not 
necessarily  confined  to  any  precise  form  of  words ;  if  the  affidavit  shews  that 
which  is  tantamount  to  the  word  unpaid,  it  will  be  sufficiently  clear.  Here, 
the  affidavit  states  that  the  bill  is  due,  and  the  acceptor  indebted  to  the 
plaintiff,  as  drawer  of  the  bill,  which  would  be  impossible  if  the  bill  were 
paid.  Any  other  construction  of  the  expressions  of  this  affidavit  would  do 
violence  to  common  sense  and  reason."  On  the  authority,  therefore,  of  that, 
and  of  the  other  cases  cited,  this  rule  must  be  discharged. 

Rule  discharged. 

(  f)  13  East,  213.  (A)  2  Brod.  &  Bing.  338. 

(g)  See  EUtone  v.  Mortlake,  1  Chit. 
64^. 
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The  Queen  v.  The  Mayor,  Aldermen,  and  Burgesses  of    Banom^. 
the  Borough  of  Beverley, 

Y  ONG  previous  to  the  passing  of  the  Municipal  Corporation  Reform  Act,  Where  disputat 

5  &  6  Hill.  4,  c.  76,  cerUin  pastures  had  been  granted  to  the  burgesses  of  Jj^'^iJJ^iitl' 
Beverley,   and  their  successors,  and  by  an  old  Act  of  Parliament  certain   ^^'"®?^^J^ 
officers,  called  pasture-masters,  had  been  created  for  the  nunagement  of  these  rightoVpa*- 
pastures.  After  the  passing  of  the  5  &  6  ffV//.  4,  c.  76,  some  disputes  arose  as   j^y^^"  J^ 
to  the  beneficial  enjoyment  of  these  pastures,  in  consequence  of  which  the   serred  by  the 
private  Act  6  &  7  Will,  4,  c.  Ixx,  was  passed  for  the  regulation  of  them.   *^^{^^, 
This  Act  only  made  regulations  as  to  the  pasturage,  but  had  a  saving  clause   P^  Reform 
as  to  the  soil  of  the  pastures,  and  enacted  nothing  as  to  the  trees  that  were   new  corpon- 
gruwing  on  the  land.     The  right  to  the  beneficial  enjoyment  of  the  pastures   *^°J' !*  ^  ^ 
was  now  claimed  on  behalf  of  the  freemen  of  Beverley,  resident  in  L  jvertey,   down  the  trees 
and  the  pasture-masters  had  ordered  the  trees  to  be  cut  down  and  sold.  The   ^"^  an  injuno- 
new  corporation  then  applied  to  the  Court  of  Chancery  for  an  injunction,  and   ^ioQ  )^  Men 
obtained  one,  to  prevent  the  cutting  down  of  these  trees.    In  order  to  answer   the  Court  of 
that  application,  and  to  dissolve  the  injunction,  the  pasture-masters  applied  to   q^^^^*  ^^ 
the  corporation  to  allow  them  to  inspect  all  deeds,  &c.  relating  to  the  pastures,   »  moiM^Niw  to 
but  were  refused.    A  rule  having  been  obtained,  calling  on  the  present  cor-   Jiij^of'tSr*" 
poration  to  shew  cause  why  a  maneUwiue  should  not  issue,  commanding  them   deeds,  &c. 
to  produce  to  the  pasture-masters  of  Beverley  all  deeds,  books,  papers,  &c.   ^e^x>ualiion 
in  any  way  relating  to  the  pastures  of  Beverley,  and  to  allow  them  to  inspect   of  ihenew  cor- 
and  take  extracts  from  the  same :  order  to'enabW 

the  freemen  to 
diseolre  the 
3/.  D.  Hill  and  Austin  shewed  cause.— This  is  a  novel  and  unprecedented   injunction. 

application.  No  suit  is  pending  between  the  parties,  and  the  object  of  the 
application  is  merely  to  assist  a  proceeding  in  Chancery,  and  to  get  the  effect 
of  a  bill  of  discovery,  without  incurring  the  liability  which  attaches  to  it.  No 
instance  can  be  cited  of  such  an  application  being  granted  ;  and  many  cases 
might  be  cited  to  shew  that  the  practice  of  the  Court  of  Chancery  is  to  make 
an  interlocutory  oi'der  to  compel  the  production  of  documents.  In  the  case 
of  ne  Mayor  of  Southampton  v.  Graves  (a),  an  action  was  pending,  yet  the 
Court  refused  inspection  of  the  corporation  books  to  the  defendant,  who  was 
a  stranger  to  the  corporation.  In  The  King  v.  The  Merchant  Tailors^  Com" 
pony  (fi),  it  was  held,  that  not  even  members  of  a  corporate  body  could  have 
a  mand4imue  to  inspect  the  corporation  documents;  and  the  present  case 
does  not  materially  differ  in  its  circumstances  from  that  case.  The  persons 
who  set  up  a  claim  to  the  beneficial  enjoyment  of  these  pastures,  could  not 
have  had  a  separate  existence  as  a  body  from  the  old  corporation,  which  con- 
sisted of  the  freemen  and  burgesses,  and  could  not  therefore  have  had  the 
legal  estate  in  the  soil  and  freehold  of  these  pastures ;  the  legal  estate  in  the  soil 
must  have  been  in  the  old  corporation.  Then,  admitting  that  by  the  second 
section  of  the  Stat.  5  &  6  Will,  4,  c.  76,  the  right  of  pasturage  is  reserved  to  the 

(a)  8  T.  R.  590.  (6)  2  B.  &  AdoL  115. 
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BaU  Qmrt.     Same  persons  who  enjoyed  it  before,  still  the  qaestion  which  i8  now  at  issue 
TheQuKBX     ^^  ^^®  injunction  is  as  to  the  right  to  cut  down  the  trees,  which  is  a  right 
V.  incident  to  a  ckiini  to  the  soil  and  freehold.     The  private  Act  makes  no  pro- 

*  4^7^^  Tisbns  as  to  the  soil  and  freehold,  and  therefore  does  not  affect  the  question, 
or  Bbtbblbt.  The  case  then  becomes  similar  to  the  cases  of  Hodges  v.  Atkis  (c),  and  7%* 
Mayor  of  Southampton  v.  Graves,  on  the  authority  of  which,  had  these 
applicants  brought  an  ejectment  for  this  land  against  the  corporation,  the  Court 
would  have  refused  to  allow  an  inspection. — [Coleridge,  J. — ^That  may  be  so, 
except  that  under  the  second  section  of  the  Stat.  5  &  6  WiiL  4,  c  76,  these 
persons  who  before  that  Act  had  certain  rights  have  them  thereby  reserved, 
and  yet  you  would  treat  them  as  strangers.] — ^They  are  mere  strangers,  as  they 
claim  a  right  U>  the  soil. — [Coleridge,  J.— Is  it  necessary  that  there  should  be 
more  than  some  common  interest?}— Yes;  it  is  submitted  that  there  must  be. 
It  is  not  competent  for  every  member  of  a  corporation,  as  such  member,  to 
demand  inspection.  In  the  case  of  Cox  v.  Coppin  (e),  which  was  a  question 
between  the  plaintiff,  the  impropriator,  and  the  parishioners  of  the  parish,  as  to 
the  right  to  a  house,  the  Court  refused  the  plaintiff  inspection  of  the  parish 
books ;  Saying  that  it  was  not  a  parochial  right,  but  a  title,  which  was  in 
question,  and  that  therefore  it  was  not  reason  that  the  perish  books  should  be 
produced,  as  that  would  be  to  shew  the  defendant's  evidence. — [Coleridge,  J. 
— I  cannot  separate  this  as  a  questbn  between  a  right  and  a  title.  The  claim 
here  made  is  for  a  greater  interest  in  the  pasturage,  as  the  owners  of  the  soil. 
It  is  a  peculiar  case.]— It  is  not  denied  that  the  right  to  the  soil  was  vested 
in  the  old  corporation ;  and  there  is  nothing  which  can  have  prevented  that 
^ight  vesting  in  the  present  corporation. 

R,  Alexander,  eontrd.^-There  is  no  doubt  but  that  the  present  is  a  novel 
application,  but  great  injustice  will  be  suffered  if  it  is  not  granted.  There 
can  be  no  doubt,  even  if  the  soil  and  freehold  are  in  the  new  corporation,  but 
that  the  beneficial  interest  is  reserved  to  the  same  persons  who  enjoyed  it 
before,  by  the  second  section  of  the  5  &  6  fViG.  4,  c.  76.  The  private  Act  also 
confirms  that  right  to  those  same  persons.  There  is  then  an  existing  right 
in  these  persons,  and  there  is  a  dispute  as  to  that  right,  and  the  only  docu* 
ments  which  relate  to  the  property  in  question,  are  in  the  possession  of  the 
present  corporation,  who  must  be  considered  as  holding  them  for  the  mutual 
benefit  of  both  parties.  The  case  of  The  King  v.  The  Merchant  Tailors^ 
Company  differs  very  much  from  the  present^  as  in  that  case  there  was  no 
specific  matter  in  dispute.  That  case  is  an  authority  also  to  shew  that  it  is 
not  necessary  there  should  be  a  suit  pending  between  the  parties.  Here  also 
there  has  been  a  distinct  application  tor  inspection,  and  refusal,  which  there 
had  not  been  in  that  case  as  to  some  particular  ordinances  referred  to,  as  to 
which  the  Court  seemed  inclined  to  have  granted  the  application. — ^He  was 
then  stopped  by  the  Court 

CoLERiDGB,  J. — In  making  this  rule  absolute,  it  must  not  be  taken  that  I 
decide  against  the  right  claimed  by  the  present  corporation.  I  find  that  there 
i^  a  certain  community  of  interest  between  the  parties ;  that  the  ^tie-deeds, 

(c)  3  WiU.  398 ;  2  W.  Black.  877,  (d)  5  Mod.  395. 
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Sec.  are  the  9nm*i  hm  to  the  subject  matter,  as  to  which  >  Iso  there  is  clearly  a  -BtflJ^. 

dispute  between  ;he  parties.     One  party  also  is  the  holder  of  these  title-  TheQvuif 

decbds,  ftc,  and  I  think  that  these  circumstances  are  sufficient,  in  the  present  •: 

case,  to  authorize  the  Court  to  issue  the  writ  of  mandamus.  Ac.      ' 

Rule  absolute.  <>»  BaviaiiT. 


The  QuEBN  V,  Samuel  Bowser 

AN  inquisition  on  the  Statute  8  Hen,  6,  c.  9,  for  a  forcible  entry,  on  which  An  iiwaititioa 

the  justice  had  awarded  restitution,  having  been  brought  before  the  Court  ^'ry  uLn* 

by  return  to  a  writ  of  certiorari,  a  rule  met  for  quashing  the  inquisition,  and  ?*!^g*S®?^ 

ibr  awarding  a  writ  of  re-restitutton  was  granted.  One  of  the  grounds  of  objec-  c.  9,  A  21 J.  i, 

tion  was,  that  the  inquisition  stated  "  that  R.  B,,  of,  &c.,  then  and  there  S^^tJ' for  whL 

bebg  the  duly  authorized  agent  of  W.  M,,  was  lawfully  and  peaceably  pos-  «tut0tli«  party 

sessed  oC  Ac.,  without  stating  what  was  the  interest  of  W.  M.  in  the  pro-  iToT^r'STuI 

pertj  in  question.  thori/e  •justice 

*^  "^         ^  to  awArd  retti- 

W.H.  Waie&n,  on  shewing  cause,  contended  that  the  inquisition  was  sufli- 
cient ;  and  referred  to  the  cases  of  The  King  v.  Wilson  (a),  and  J%e  King 
T.  Oakley  {b). 

E.  V.  WiUiamM,  eonfrd.— Even  supposing  that  the  statement  in  the  inqui- 
sition of  the  possession  of  R.  B.  as  an  agent,  is  sufficient  to  authorize  the 
iustices  to  award  restitution,  and  that  the  possession  of  the  agent  is  to  be 
considered  as  the  possession  of  his  principal,  still  the  inquisition  is  defective. 
The  Statute  8  Hen.  6,  c.  9,  is  confined  to  giving  restitution  to  persons  who 
are  seised  in  fee;  and  by  the  Statute  21  Jae.  I,  c.  15,  the  power  is  extended 
to  tenants  for  term  of  years,  tenants  by  copy  of  court  roll,  guardians  by 
knight  service,  tenants  by  elegit,  statute  merchant  and  staple.  The  power 
being  confined  to  such  persons  only,  it  ought  distinctly  to  appear  on  this 
inquisition,  as  the  object  was  to  have  restitution,  that  W.  M?%  estate  in  the 
property  in  question,  was  of  one  of  the  descriptions  which  the  Statutes  men- 
tion. In  Ruesel  on  Crimes  (o),  it  is  stated,  "An  indictment  on  the  8  Hen.  6, 
c.  9,  must  shew  that  the  place  was  the  freehold  of  the  party  grieved  at  the 
time  of  the  force  (d).  And  in  a  case  where  the  Court  of  King's  Bench 
quashed  an  indictment,  because  it  did  not  appear  what  estate  the  person 
expelled  had  in  the  premises,  they  said  that  it  was  absolutely  necessary  that 
this  should  appear,  otherwise  it  would  be  uncertain  whether  any  one  of  the 
Statutes  relative  to  forcible  entries  extended  to  the  estate  from  which  the 
expulsion  was :  the  5  Rie.  2,  c.  7,  the  15  Ric.  2.  c.  %  and  the  8  Hen.  6,  c.  9, 
only  extending  to  freehold  estates,  and  the  21  Jae.  1,  c.  15,  extending  only  to 

(a)  1  Ad.  &  El.  627 ;  3  Nev.  &  Man.  (c)  Vol.  I.  p.  290.    See  also  Barn's 

7y.i;  1  Har.  &  Wol.  387:  3  Ad.  &  El.  Juitice,  tit.  Forcible  Entry  and  Detainer. 

817;  5  NVt.  &  Man.  164  (d)  The  King   t.  Dortiy,   1  Lord 

(6)  4  B.  &  Adol  307 ;  1  Nev.  k  Man.  Rayni.  210 ;  1  Salk.  260 ;  Anon,  1  Vent 

.'^ ;  See  aim  The  King  v.  Hoare,  6  M.  89 ;  2  Keb.  495 ;  Hetl.  73;  Latch.  109. 
iit  Selv.  286. 
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estates  holden  by  tenants  for  years,  tenants  by  copy  of  court  roll,  and  tenants 
by  elegit,  statute  merchant,  and  statute  staple  («).  ^  In  the  present  case, 
it  would  be  consisttot  with  this  inquisition  that  the  party  may  have  beoi 
in  possession  for  one  month  only,  in  which  case  no  power  is  given  to  a  justice 
to  award  restitution. 


GoLKRiDGB,  J.— I  think  (hat  that  clearly  is  the  case.  Supposing  the  posses- 
sion of  the  agent  to  be  the  possession  of  his  principal,  the  inquisition  ought 
to  state  further,  that  the  principal  is  within  the  Statutes.  The  inquisition, 
therefore,  is  bad,  and  the  rule  must  be  naade  absolute. 

Rule  absolute. 

(e)  Rex  V.  fFantinp,  Say.  R.  142. 


On  morinff  for 
the  usual  land- 
lord's rule, 
under  the  Stat. 
1  G.  4,  c.  87, 
s.  1,  if  the 
notice  given  to 
the  tenant  has 
been  signed  by 
an  agent,  it  is' 
not  necessary 
that  there 
should  be  an 
affidavit  that 
the  person 
bifsning  it  if 
agent 


Doe,  dem.  Geldart  v.  Roe. 

f^ROMPTON  shewed  cause  against  the  usual  landlord's  rule,  calling  on 
the  tenant  in  possession  to  find  security  for  the  costs  of  the  ejectment, 
under  the  Statute  1  Geo.  4,  c.  87,  s.  1 ;  and  objected  that  the  notice  given  to 
the  tenant,  as  required  by  the  Statute,  was  signed  '*  QHentin  Rose,  agent  of 
James  Geldart,  the  lessor  of  the  plaintiff,  and  landlord  of  the  premises ;"  but 
that  there  was  nothing  in  the  affidavit  of  the  service  shewing  that  Rose  was 
the  agent  of  the  lessor  of  the  plaintiff.  He  referred  to  an  AnonymouM  Case  (a), 
Goodtitie,  d.  The  Duke  of  Norfolk  v.  NolUle{b),  and  Tidds  Practice  (e). 

R,  Hildyard,  contrd,  submitted  that  the  cases  cited  did  not  shew  that  it 
was  necessary  that  there  should  be  proof  by  affidavit,  that  the  person  signing 
the  notice  was  agent  for  the  lessor  of  the  plaintiff;  and  that  it  was  sufficient 
that  the  notice  purported  to  be  signed  by  an  agent ;  it  appearing,  moreover, 
by  the  declaration,  that  Rose  was  the  attorney  for  the  lessor  of  the  plaintiff. 

Coleridge,  J. — It  never  has  been  the  practice  to  require  such  an  affidavit, 
nor  does  the  Statute,  on  which  the  motion  is  grounded,  require  it 

Rule  absolute. 


(tf)  1  Dowl.  &  Rvl.  435,  n. 
(b)  5  B.  &  Aid.  849. 


(c)  p.  1209,  9th  ed. 


Sykes  v.  Maclise. 

Application  for  JJfOGGINS,  on  the  part  of  the  plaintiff,  mg^^Jbr  the  costs  of  the  taxa- 
the  costs  of  tax.   -»      ^j^^^  ^^  jjjg  attorney's  bill,  more  than  one-wSh  having  been  taxed  off  (a). 
The  only  question  was,  whether  it  was  necessary  that  the  motion  should  be 
made  in  Court,  or  whether  it  might  be  made  before  ajudge  at  chambers. 

Coleridge,  J. — It  is  not  necessary  that  it  should  be  made  in  Court;  ap- 
plication therefore  had  better  be  made  at  chambers. 


the  costs  of  tax< 
ation  of  an 
attorney's  bill 
of  costs  may  be 
made  before  a 
judge  at  cham- 
bert. 


(a)  See  the  Statute  2  Geo.  2,  c.  23,  8.  23. 
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Doe,  dem.  Timmins  v.  Roe,  Saaowt. 

Y  BA  FLEY  moved  for  judgment  against  the  casual  ejectcr,  in  a  country      1.  AraMmn 

cause.     The  declaration  had  been  served  on  the  14th  of  Apnl  last,  Jj^^,^"^ 

with  notice  to  appear  in  EaHer  Term  ;  and  it  was  submitted,  that  the  case  cMual  ejector, 

of  2>oe,  d.  Wiison  v.  Roe  (a),  was  an  authority  for  granting  a  rule  m>t  this  cause,  may  be 

Term.     The  service  had  been  made  on  the  son  of  the  tenant  in  possession,  on  fyj]^^^ 

the  premises ;  there  had  been  no  recognition  by  the  tenant,  but  it  was  sworn  where  theno- 

that  he  came  home  the  same  evening.    It  was  submitted  that  this  service  was  jbe  tmuit  to 

sufficient  for  the  Court  to  grant  a  rule  ntW,  on  the  authority  of  the  case  of  ^**'.i" 

Do#,  d.  Proiheroe  v.  Roe  (6).  2.  SerJiw  on 

a  ton  on  the 

CoLKRiDGB,  J.,  granted  a  rule  «•«.  Kthir^g 

Rule  niei  granted.         returned  home 
the  Mme  eren- 

(«)  4Dowl.P.  C.  124.   See  also  Doe,      Greaves  v.  Roe,  4  Dowl.  P.  C.  88,  and  IS  «tt"f?iite* 
d.  Reeve  v.  Roe,  1  Gale,  15;   Doe,  d.      the  next  case.  mn. 

(b)  4  Dowl.  P.  C.  385. 


Doe,  dem.  Barker  v.  Roe. 

A  LFRED  S,  DOWLING  moved  for  judgment  against  the  casual  ejector,  In  a  town  eject- 
in  a  town  cause,  where  there  had  been  service  of  the  declaration  in  JJJJJJl^J  of  *th« 
Mccrch  last,  with  a  notice  to  appear  in  last  Easter  Term,  the  delay  in  making  tenant,  the 
the  motion  having  been  owing  to  the  tenant  requesting  that  it  should  be  judgment 

delayed  (a).  agamatthe 

'*       ^  '  casual  ejector 

haa  not  been 

Coleridge,  J.,  granted  the  rule.  ""de  in  the 

Ruleab«.lute.      1^^^"^" 
appear  waa 

(a)  See  Doe,  dem.  Greaves  v.  Roe,  4  Dowl.  P.  C.  88,  and  the  previous  case.        Riven,  it  may 

be  made  the 
following 
Term. 


Dob,  dem.  The  Churchwardens  of  Pitminsterv.  Roe. 

IMfANNlNG  moved  for  judgment  against  the  casual  ejector.     The  only  it  is  no  object 
point  was,  that  in  the  notice  to  the  tenant  in  possession,  at  the  foot  *><»  *<>  ffranting 
of  the  declaration,  the  lessors  of  the  plaintiff  were  only  called  the  churchwar-  ment  agamat 
dens  of  Pitminster,  but  their  names  were  not  given.  tw  ^thS'the*^ 

namea  of  the 
Coleridge,  J. — I  think  that  there  is  no  objection ;  the  only  question  now  ^H^'Sff  who 
is  as  to  the  service ;  that  being  regular,  the  rule  may  be  granted.  sued  aachurch*' 

Rule  absolute.      JST^Tn"* 

the  notice  lefl 
with  the  tenant  in  posaeuion. 
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QKs^tBenek     Doe,  ci  Madkins  and  another  v.  Hornor  and  another  (a). 

May  7. 

An  acUon  of  J^fi  actioo  of  ejectment  upon  two  several  demises  having  been  brought  in 
tJ^J^S^rSe-  Easter  Tirm,  1835,  to  recover  certain  lands,  described  in  the  particu- 

miae^  and  all  lars,  aU  matter 9  in  difference  in  the  eauee,  were,  by  a  judge's  order,  dated 

ferenoe  in  the  o^"  March,  1836,  reterred  to  the  arbitration  of  a  gentleman  at  the  bar.     The 

SJ^SiTm  IJI  ^^**  ®^  ^**®  *"**'  *°^  ®^  ^^^  leference  and  award  to  abide  the  event  of  the 

bitratnr;  coata  award,  and  if  made  in  favour  of  the  lessor  of  the  plaintiff,  he  was  to  be  at 

•vMii^  wMch,  liberty  to  sign  judgment,  as  if  the  cause  had  been  tried  at  Aim  Biue,  and  to 

*7*ff  *"/*'**'*'  '^"^^  *  "^"^  ^  possession,  and  proceed  in  the  usual  way  for  the  costs  of  such 

tifT.hewaato  judgment;  and  if  the  award  should  be  in  favour  of  the  defendant,  he  was 

to  rign'jSff-  *^  ^  *'  liberty  to  sign  judgment,  as  if  the  cause  had  been  tried  at  Niei  iViM. 

ment  as  if  the  Neither  party  was  to  bring  a  writ  of  error.  The  order  was  made  a  rule  of  Court. 
trll^^atiW^       ^"  ^^  26^^  otAu^tei,  1837,  the  arbitrator  made  his  award,  that  "  the 

Priut,  and  to  plaintiflT,  on  the  1st  oi  March,  1834,  was,  and  still  is,  entitled  to  the  poR- 

isaueawritof  .  -  ,   .  ^  .i     •      <•  i     .     .  ■  .      ,i  .       « 

poaaeaaion,  and  C'cssion  of  a  certain  part  of  the  lands  sought  to  be  recovered  m  the  action. 

Muml^aTfor*  ^^^  ^^  award  then  minutely  described,  and  illustrated  by  a  plan,  the  piece 

the  coata  of  the  of  land  to  which  the  plaintiff  was  alleged  to  be  so  entitled.    No  damages  were 

i?either"partT  Awarded.     The  plaintiffs'  attorney  thereupon  served  a  notice  on  the  defend- 

waa  to  bring  »  ants'  attorney,  to  attend  the  taxation  of  his  costs.     The  defendants*  attorney 

JnAmgutt,  1837,  g&ve  notice  that  he  would  only  consent  to  attend  under  protest,  and  that  he 

awLrdwI^that'  ^^^^  apply  to  the  Court  upon  the  irregularity  of  the  award.     Under  such 

the  plaintiff  protest  Uie  costs  were  taxed,  and  judgment  was  signed  by  the  plaintiff  upon 

o  MrMifd^^/  ^^®  award.    A  judge's  order  for  a  stay  of  proceedings  having  been  obtained 

tkt  lands  toughi  by  the  defendants'  attorney, 

to  be  rteoverwd 
vtikeactiom, 

acribed'^Jnd*'  ^^^'  *"  Hilary  Term,  1838,  obtained  a  rule  niei  to  set  aside  the  judgment, 

illustrated  by  a  and  to  restrain  the  lessor  of  the  plaintiff  from  issuing  execution,  upon  the  (bl- 

pirt'orthi"*  lowing  grounds:— That  the  arbitrator  had  not  finally  settled  the  matters  in 

award.    He  difference  referred  to  him.     That  he  had  not  awarded  any  damages  to  the 

thing  as  tT  lessors  of  the  plaintiff;  and  that  the  award,  purporting  to  have  been  made  by 

J*d**?'t  h  '^®  arbitratoi,  was  not  in  favour  of  the  lessors  of  the  plaintiffs,  so  as  to  entitle 

ina  leen  entei^  them  to  enter  up  judgment,  pursuant  to  the  order  of  reference, 
ea  up  on  the 

defendants,  in  CreewcU  and  Armetrong  now  shewed  cause. — It  will  be  argued  on  the 
StSnJd? role  ^^^^^  *'^®»  *^*'  ^^^  arbitrator  ought  to  have  gone  on,  and  stated  that  the  de- 
to  set  aside  the  fendant  was  entitled  to  the  rest  of  the  lands  hot  by  him  directly  awarded  to 
i«i?Srthe*°^  the  plaintiff;  but  that  was  unnecessary.  By  awarding  that  the  plaintiff  was 
plaintiff  from  entitled  to  SO  much  of  the  land,  he  has  virtually  awarded  that  the  plaintiff 
tion:— Aici,  *  was  not,  and  that  the  defendants  were,  entitled  to  the  rest  of  it.  As  between 
defendilnts^***  the  plaintiff  and  the  defendants,  the  latter  are  entitled  to  all  that  was  not 
could  take  ad-  directly  awarded  to  the  plaintiff.  The  case  is  the  same  as  if,  in  aeeumpeit 
obj^oSJonly  ^or  JW)^.  the  arbitrator  had  awarded  10/.  to  the  plaintiff.    That  would  have 

•a  appeared  on  the  face  of  the  award. 

2.  That  the  award,  because  it  determined  as  to  part  only  of  the  matters  in  difference,  waa 
bad,  not  being  final. 

S.  That  it  waa  alao  bad,  because  it  did  not  find  on  which  demise  the  plaintiff  was  entitled  to 
reeover. 

4l  SeoMt,  That  it  waa  alao  bad.  because  it  did  not  award  damages  to  the  plaintiff. 

(a)  This  and  the  following  case  were  decided  in  Baxter  Term. 
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been  a  decision,  that  he  was  not  entitled  to  more.  There  is  this  difference  Queen**  BeuA, 
bet  ween  an  award  in  ejectment  and  a  verdict,  that  the  award  is  final,  and  the  ver^  DoTdem. 
diet  is  not.  The  Court  will  not  go  into  the  question  of  the  extent  to  which  the  Haduns 
plaintiff  is  entitled.  It  is  clear  that  he  is  now  in  the  same  position  as  if  he  had  Horitob. 
obtained  a  verdict.  The  Court,  therefore,  will  not  interfere,  because  he  will  be 
liable  to  an  action  of  trespass  if  he  takes  too  much  on  execution.  Doe,  d.  Drapers* 
Company  y.  Wilson  (a).  It  will  probably  be  also  objected,  that  no  damages 
have  been  awarded ;  but  the  arbitrator  was  not  bound  to  award  damages,  by 
the  terms  of  the  refiTence.  The  plaintiff  was  only  to  have  what  the  arbitrator 
chose  to  give.  The  action  of  ejectment  is  not  brought  to  recover  damages. 
The  substantial  event  is  the  recovery  of  the  term. — [Littledale,  J. — Can  you 
have  judgment  entered  up  without  some  damages  to  tax  costs  upon?] — The 
title  to  costs  does  not  here  depend  upon  the  Statute  of  Gloster,  it  depends  upon 
the  rule  of  reference ;  that  provides,  that  if  the  award  is  in  favour  of  the  plain- 
tiff he  shall  be  at  liberty  to  sign  judgment,  as  if  the  cause  had  been  tried  at 
Nisi  Print ;  and  also  that  neither  party  shall  bring  a  writ  of  error.  There- 
fore, either  the  plaintiff  had  the  power  to  enter  damages,  or  the  defendants 
are  restricted  from  taking  any  advantage  on  the  occasion  of  its  not  l)eingdone. 
It  is  doubtful  whether  the  arbitrator  had  authority  tu  enter  up  a  verdict  under 
this  order  of  reference.  It  is  in  the  nature  of  a  warrant  of  attorney  to  confess 
judgment,  when  the  decision  of  the  arbitrator  shall  be  known ;  and  the 
award  would  probably  have  been  bad  had  he  done  so,  Hutchinson  v.  Black* 
fceli^b).  Wykesy,  Shipion(c),  will  be  relied  upon;  but  that  is  quite  a 
different  case.  There,  no  doubt  the  plaintiffs  were  entitled  to  damages  upon 
the  new  assignment ;  and  the  arbitrator  ought  to  have  assessed  them,  but 
he  neglected  to  do  so.  An  Anonymous  Cass,  from  Smiih^s  Reports  (d),  is 
cited  in  that  case,  very  like  the  present,  and  is  a  distinct  authority  against 
this  application.  No  defects,  therefore,  appear  on  the  face  of  this  award ;  and 
as  the  plaintiffs  are  entitled  to  costs,  in  respect  of  the  part  recovered  by  them, 
and  the  defendant,  in  respect  of  the  residue,  no  difficulty  can  exist  as  to  the 
taxation. 

Sir  H^  ^  FoUett  and  Ogle,  eontrd. — According  to  the  arguments  used  on 
the  other  side,  if  an  ejectment  brought  for  a  thousand  acres,  were  referred  to 
an  arbitrator,  his  award  might  be  good,  though  he  only  determined  the  title 
to  one  (bot  of  land.  By  the  particulars  of  demand,  it  appears  that  this  action 
was  brought  to  recover  five  closes.  By  the  order  of  reference,  all  matters  in 
difierence  in  the  cause  are  referred;  and  there  is  no  doubt  that  the  land,  as 
to  which  there  is  no  award,  was  a  matter  in  difference  in  the  cause.  The 
award,  on  the  face  of  it,  professes  to  decide  as  to  a  part  only ;  and  there  is 
nothing  even  to  shew  that  the  part  awarded  on  was  an  essential  part.  An 
award  must  notice  and  decide  on  all  demands  laid  before  the  arbitrator, 
Samuel  v.  Cooper  («),  even  those  as  to  which  no  evidence  is  ofiered,  and  no 
adjudication  requested.  In  the  matter  of  Robson  and  Railston  (y ).  Had 
the  award  adjudicated  on  all  the  matters  in  difference,  no  further  action 

(a)  2  Stark.  N.  P.  C.  477.  (e)  2  A.  &  E.  752;   1  Bar.  &  WoL 

(b)  8  Ring.  331.  86. 

(c)  3  N.  &  M.  240.  (/)  1  B.  &  Ad.  723. 
(U)  1  Smith,  426. 
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Qate^sBenih,  could  have  been  brought,  Doe,  d.  Morris  v.  Ro9ser(g).  Bui  in  this  case 
Doe,  dem.  •"other  ejectment  might  be  brought  to-morrow  ;  the  award,  therefore,  cannot 
Madkins  be  said  to  be  final. — [Cr^^ire// referred  to  Dunn  v.  Murray  (A),  as  shewing  that 
HoaifOB.       ^^  further  action  could  be  brought.] 

This  action  also  was  brought  upon  two  separate  demises,  and  the  award 
does  not  find  upon  which  demise  the  plaintiff  is  entitled  to  recover ;  it  does 
not  decide  which  of  the  two  lessors  is  intended  to  be  precluded.  This  is  a 
question  also  which  may  become  material  on  the  taxation  of  costs.  The  costs 
on  the  demise,  on  which  the  plaintiflT  did  not  recover,  may  exceed  those  upn 
which  he  did.  Neither  are  any  damages  awarded ;  and  it  is  upon  damages 
only  that  costs  can  be  taxed.  The  costs  follow  the  damages,  and  must  be 
taxed  upon  them,  Wykes  v.  Shipton  (t).  Unless  it  appears  by  the  award 
that  the  action  is  finally  determined  in  favour  of  one  party,  the  costs  cannot 
be  ascertained ;  In  the  matter  of  Leeming  and  Fearnley(j).  Here  the  object 
is  to  set  aside  the  judgment,  as  not  supported  by  a  valid  award ;  therefore, 
objections  to  the  award,  not  appearing  on  the  face  of  it,  may  be  taken  ad- 
vantage of,  Wrig/Uson  v.  Bytcafer  (A).  [The  Court  intimated  that  no  objections 
but  those  appearing  on  the  face  of  the  award  could  be  referred  to.] 

LiTTLEDALB,  J.— The  first  question  is,  whether  we  can  entertain  this  appli- 
cation at  all  at  this  period  of  time :  because,  although  this  motion  is  not  in 
form,  still  it  is  virtually,  to  set  aside  the  award.  However,  I  do  not  think  that 
we  are  precluded;  and  I  am  of  opinion,  that  upon  this  application  the  parties 
may  make  such  objections,  as  would  be  open  to  them  in  the  case  of  an  appli- 
cation for  an  attachment.  They  may,  therefore,  take  advantage  of  any  defects 
apparent  on  the  face  of  the  award,  but  of  them  only.  In  this  case  there  are 
two  lessors  of  the  plaintiff,  and  all  matters  in  difference  in  the  cause  were 
referred.  It  appears  from  the  plan,  that  other  matters  in  difference  existed, 
as  to  which  the  arbitrator  has  made  no  award.  Indeed  the  arbitrator  himself 
does  not  even  profess  to  award  as  to  all  matters  in  difference ;  for  he  ex- 
pressly says,  that  the  plaintiff  is  entitled  to  a  certain  part  of  the  lands  sought 
to  be  recovered.  It  is  said,  that  by  awarding  part  to  belong  to  the  plaintitf, 
he  does,  in  efiect,  award  that  the  other  parts  belong  to  the  defendants.  Pos- 
sibly that  might  have  been  his  meaning,  but  that  is  not  what  he  has  done ; 
nor  is  it  a  necessary  inference.  If  an  action  of  aeeumpeit,  brought  to  recover 
SOL,  as  the  price  of  a  horse,  and  50/.,  the  price  of  a  bale  of  cloth,  had  been 
referred,  and  if  the  arbitrator  had  awarded  50/.  to  the  plaint ifiT,  the  award 
would  have  been  final,  because  it  would  amount  to  saying,  that  the  plaintiff 
was  entitled  to  no  more.  But  in  an  action  of  ejectment  it  is  otherwise ;  and 
on  a  reference  in  such  action,  an  award  like  the  present  cannot  be  said  to  be 
as  it  ought  to  be,  conclusive  between  the  parties.  Here  all  matters  in  dif- 
ference being  referred,  the  arbitrator,  after  awarding  as  to  part,  ou|;ht  to  have 
gone  on,  and  done  something  as  to  the  residue.  Perhaps  it  mig^lit  have  been 
Bufiicient  had  the  award  found  that  the  plaintiff  was  not  entitled  to  the  resi- 
due ;  as  to  that  I  give  no  opinion.  However,  even  that  has  not  been  done, 
and  therefore  upon  this  ground  the  award  is  not  good. 

M  3  East,  15.  0)  5  B,  &  A.  403. 

m  9  B.  &  C.  780.  (*)  3  M.  &  W.  1^9 ;  1  Horu  &  Hurt 

{0  3N.&M.  24.  51. 
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Another  objection  is,  that  this  action  was  brought  upon  two  demises,  and  Queen*$  B^^eh. 

the  award  does  not  state  upon  which  demise  the  plaintiff  is  entitled  to  re*  jy^^^  ^^j^^ 

cover.    Upon  a  trial  certainly  the  verdict  is  often  general ;  but  there  informa*  Madkini 

tion,  with  a  view  to  the  taxation  of  costs,  may  be  obtained  from  the  judge^s  Hoanoa. 
notes.     That  could  not  be  done  h^-re ;  and  a  difficulty  would  exist  in  con 
sequence ;  I  think,  therefore,  tha<  th>b  rule  must  be  made  absolute. 

Pattbson,  J. — It  is  true  that  Ihis  is  an  application  to  set  aside  a  judgment, 
and  not  to  set  aside  an  award  Still  1  do  not  think  that  Wri^htson  v.  By^ 
voter  at  all  shakes  the  doctrine  which  has  always  been  held,  that  parties  at 
this  period  of  time,  after  an  award  has  been  made  must  conBne  themselves  to 
objections  appearing  on  the  face  of  it.  Is,  then,  this  award  good  upon  the  face 
of  it?  Now,  it  is  obvious,  that  in  order  to  support  it,  we  must  import  into  it 
something  which  was  not  originally  there.  The  words  used  expressly  deter- 
mine as  to  part  only  of  the  matters  referred.  After  awarding  that  the  plain- 
tiffs are  entitled  to  part  of  the  premises,  the  arbitrator  does  not  even  add,  and 
"  to  no  more."  Not  that  I  mean  to  say,  the  addition  of  these  words  only 
would  have  been  faJficient.  It  has  been  contended  that,  by  necessary  impli- 
cation, the  award  tSnds  the  defendants  to  be  entitled  to  all  the  residue  of  the 
lands  ,  if  that  be  so,  then  the  master  might  tax  costs  for  the  defendants  as  to 
all  those  lands,  and  the  award  would  be  an  answer  to  any  subsequent  action 
between  the  parties,  respecting  the  same  lands  ;  because,  it  is  clear,  that  a  valid 
award  in  ejectment  is  final,  though  a  verdict  is  not  so.  But  this  award  is  not  final : 
except  from  the  affidavits,  we  cannot  know  that  the  arbitrator  ever  took  into 
consideration,  or  intended  to  decide  any  thing  as  to  the  resid  iie.  1  cannot  gather 
any  such  intention  from  the  words  he  has  used.  Admitting,  however,  his  in- 
tention, still  the  defendants  have  a  right  to  an  express  decision.  Were  they  U> 
bring  another  action,  they  would  be  expressly  concluded  by  the  award  ;  yet  if 
the  action  were  brought  against  them,  the  plaintiff  would  not  be  concluded. 

On  the  ground  also  that  the  award  does  not  find  on  which  demise  the 
plaintiff  is  entitled,  1  think  it  is  bad.  The  costs  were  to  abide  the  event. 
Possibly  the  plaintiff  may  have  been  entitled  partly  on  one  demise,  partly  on 
another.  However  that  may  have  been,  the  award  should  have  stated  it,  in 
order  that  the  question  of  costs  might  be  decided.  I  do  not  wish  to  violate 
the  general  rule,  that  the  Court  will  not  be  astute  in  setting  aside  awards, 
still  1  think  that  this  award  cannot  be  supported. 

CoLBRiDGB,  J. — I  think  that  the  defendants,  upon  this  application,  stand 
upon  the  same  footing  as  if  we  were  now  discussing  a  motion  for  an  attach- 
ment ;  and  therefore  are  confined  to  objections  appearing  on  the  face  of  the 
award.  In  WrighUon  v.  Bywater,  this  point  was  never  raised ;  and  there,  afler 
all,  the  award  was  sustained.  I  agree  entirely  with  the  principles  which  have 
been  already  laid  down  ;  still  I  have  some  doubt  whether  the  arbitrator  has 
not,  by  necessary  implication,  done  all  that  he  was  required  to  do.  If  he 
had  gone  on,  and  said  that  the  plaintiff  was  not  entitled  to  the  residue,  I 
think  that  he  certainly  would  have  done  enough ;  and  had  an  action  been 
brought,  I  think  that  parol  evidence  might  have  been  employed  to  determine 
the  residue.  However,  if  I  were  bound  to  decide  as  to  this  point,  upon  the 
lace  of  the  award  as  it  now  stands,  I  perhaps  should  agree  with  my  brothers. 

As  to  the  other  point  I  feel  no  doubt,  the  claim  being  upon  two  demises. 
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Qi^e^t^Bendt.  the  award  does  not  6ndon  which  the  plaintiff  is  entitled ;  in  fact,  therefore,  it 
fails  to  say  which  of  two  persons  is  entitled.  And  this  is  an  objection  which 
exists  independently  of  the  difficulty,  created  thereby,a8  to  the  taxing  of  costs. 
With  respect  to  the  other  question,  as  to  damages,  I  think  the  award  well 
enough.  Under  this  order  of  reference  the  parties  were  entitled,  upon  a  de- 
cision in  their  favour,  to  do  any  thing  which  they  would  have  been  entitled 
to  do  on  obtaining  a  verdict  Under  that  provision,  I  think  that  the  plaintiff 
might  have  signed  judgment^  with  nominal  damages. 

Rule  absolute. 


May  10.  MiDDLETON  V.  Gale  and  othei's. 

A  complaint       /^ASE.   The  first  count  of  the  declaration  stated  that  the  plaintiff  wss  surh 
W.  ?c.  32,  moned  before  the  defendants,  as  justices  of  the  peace  for,  &c,  to  answer 

t.  80,  for  » ^^  the  information  on  oath  of  fViiiiam  Sparks,  for  committing  a  trespass  in  pursuit 
commuted !n     of  game,  on  certain  waste  lands,  called,  &c.,  the  property  of,  &c. ;  that  the 
nw^benSde*"   plwn  tiff  appeared,  and  that  the  defendants^  as  justices,  claimed  and  exercised 
by  ft  person        a  pretended  jurisdiction  over  such  pretended  oflenoe,  whereas  they  had  no 
terwt  either^ in  po^^r  to  do  SO,  the  said  W,  S.  not  being  the  occupier  of  such  land,  nor  the 
pme  or  in  the   owner,  nor  having  the  right  to  kill  game  thereon,  nor  proved  to  be  the  occu- 
pier, &Cm  nor  to  be  authorized  to  institute  such  proceedings  by  such  occupiers, 
&c.,  and  it  not  being  proved  before  the  said  defendants  that  such  information 
was  laid  at  the  instance,  or  with  the  assent  of  the  lord  of  the  manor ;  yet  the 
defendants,  well  knowing,  &c.,  unlawfully  caused  the  pUuntiff  to  be  con- 
victed, &c.  &c. 

The  second  count  was  similar,  but  related  to  other  lands.  Pleth  not  guilty. 
At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Spring  Assizes  for  Somer^ 
Meishtre,  upon  production  of  the  informations  and  convictions,  it  appeared  that 
f¥,  Sparki  was  the  informer.  They  did  not  state  him  to  be  the  owner  or 
occupier  of  the  kinds  in  which,  &e.,  nor  that  he  had  the  right  of  killing  game 
upon  them ;  and  it  was  proved  that  he  was  not  such  owner  or  occupier,  and 
had  no  such  right  (a). 

It  was  then  contended,  that  under  I  &2  W.4,c.  32,  s.  30,  the  defendants 
had  no  authority  to  entertain  the  complaint. 

His  Lordship,  however,  told  the  jury,  that  in  his  opinion  it  was  not  neces- 
sary that  the  information  should  be  laid  by  the  owner  or  occupier  of  the  land, 
or  by  the  party  having  the  right  to  kill  game.     Verdict  for  the  defendants. 

Cockbum  (25  April,)  moved  for  a  new  trial,  on  the  ground  of  misdirection 
An  information  under  this  Statute  must  be  laid  by  the  party  interested. 
There  is  no  express  provision  to  that  effect,  but  the  language  of  section  30 
shews  distinctly  that  such  was  the  intention  of  the  legislature.  That  section 
begins  by  reciting,  that  it  is  just  to  provide  some  more  summary  means  to 

(a)  There  was  evidence  to  shew  that  jury  so  found  ;  but  the  judgment  of  the 
fT,  S.  was  authorized  by  the  parties  in-  Court  does  not  proceed  on  that  ground, 
terested  to  lay  the  informationi  and  tb^ 
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protect  game  from  trespastert.    Then  follow  the  provisions  for  convicting    Qiteetet  BoMfc- 

such  trespessers,  and  the  amount  of  the  penalty  to  which  they  are  liable. 

In  the  same  section,  parties  charged  with  such  trespasses  are  enabled  to  prove, 

by  way  of  defence,  any  matter  which  would  have  been  a  defence  to  an  action 

at  kw  for  such  trespass.    All  these  provisions  merely  substitute  a  remedy  in 

place  of  an  action  of  trespass,  and  therefore  clearly  relate  to  a  proceeding  by, 

or  on  behalf  of  the  owner  or  occupier.   The  subject  matter  also  is  wholly  of  a 

private  nature,  it  has  nothing  of  a  public  or  fiscal  character.     Then,  if  the 

complaint  ought  to  proceed  at  the  instance  of  the  party  interested,  that  fact 

ought  to  have  been  stated  in  the  information,  and  afterwards  proved,  Rex  v. 

Daman  {b).  Rex  v.  Carder  (e). 

Cur.  adv.  vuit.    , 


Lord  Dbnman,  C.  J.,  now  delivered  judgment — The  question  in  this  case 
was,  whether  it  was  necessary  that  a  complaint  under  1  &  2  ^.  4,  c.  32,  s.  30, 
lor  a  trespass  committed  in  search  of  game,  should  be  made  by  an  owner  or 
occupier  of  the  land.  We  do  not  find  that  any  decision  has  taken  place  on 
this  point ;  but  we  have  considered  it,  and  are  of  opinion  that  any  person 
may  make  such  complaint ;  and  that  the  convictions,  therefore,  were  good. 
There  will,  therefore,  be  no  rule  for  a  new  trial. 

Rule  refused. 


(b)  2  B.  &  A.  378. 


(c)  4  Burr.  2279. 


Empson  v.  Fairfax  and  others. 


May  25. 


¥  IBEL.  Pieae  ;  firet,  not  guilty ;  second^  a  justification.— IZ<fp/tc^iAt(m  to 
the  first  plea,  eimiliier,  to  the  second,  de  injuria.  At  the  trial  before 
Lord  Denman,  C.  J.,  at  the  London  Sittings  afler  Michaelmas  Term,  1836, 
the  counsel  for  the  defendants  called  no  witnesses  as  to  the  second  plea,  and 
addressed  the  jury  as  to  the  first  issue  only. 

Verdict  for  the  defendants,  on  the  first  issue. 

His  lordship  thereupon  ordered  the  verdict  to  be  entered  for  the  plaintiff 
on  the  second  issue.  The  record  was  delivered  to  the  defendants,  and  they 
prepared  the  poetea,  which  stated  as  to  the  second  issue,  that  the  jury  were 
dischaiged  by  consent 

Bompae,  Seijt. — On  afiidavits  stating  these  facts,  and  that  the  jury 
found  on  the  second  issue  for  the  plaintiff,  obtained  a  rule  nisi,  calling  on  the 
defendants  to  shew  cause  why  the  Nisi  Prius  record,  and  the  marshal's  in- 
dorsement thereon,  should  not  be  delivered  to  the  plaintiff  to  enable  him  to 
prepare  the  poetea,  and  enter  up  final  judgment  thereon,  and  why  it  should 
not  be  referred  to  the  Master  to  tax  the  plaintiff's  costs  of  this  application, 
and  why  such  costs  should  not  be  added  to  the  costs  of  the  second  issue,  to 
be  paid  by  the  defendants  to  the  plaintiff 

Sir  /.  Campbell,  A.  G.,  and  W.  H,  Waieon,  now  shewed  cause.— Were  this 
applicatwD  to  be  granted,  the  record  would  present  this  incongruity,  that 
VOL.  I.  2  b 


In  an  action  of 
libel,  pleas,  not 
^iltj,  and  » 
justincation ; 
replication,  tim 
mtitterandcte 
tii;ttna;  ver- 
dict for  the  d^ 
fendant  on  the 

Sneral  issue, 
e  defendant 
offered  no  eri- 
dence  on  the 
plea  of  justifi. 
cation,  and  the 
judge  directed 
a  verdict  to  be  ^ 
returned  on  that 
issue  for  the 
plaintiff:— 
Held,  that  the 
plaintiff  was 
entitled  to  en* 
ter  up  final 
judgment,  and 
to  the  costs  on 
the  ifloond 
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Qasn'iBeiuh.  the  juTj,  firBllj,  find  the  defendant  not  guilty  of  the  libel;  secondly,  that  he 
is  guilty  without  the  justification  alleged.  Had  the  finding  been  so  actually, 
it  would  have  been  a  mere  nullity.  The  verdict  being  for  the  defendant 
on  oce  issue,  which  goes  to  the  whole  cause  of  action,  all  enquiry  under 
the  second  issue,  became  wholly  immaterial.  When  such  is  the  case,  the 
jury  should  be  discharged  from  finding  any  verdict  upon  the  immaterial  issue, 
and  that  the  judge  has  power  to  do  propria  vigore,  Cossey  v.  Diggon9  (a) ; 
Cooke  V.  CaldecoH  {h) ;  Powell  v.  JSonnell  (c) ;  Marquie  of  Anglesey  v. 
Dihben  {d) ;  Rex  v.  Johnson  (e) ;  no  doubt  if  the  poeiea  be  prepared,  and 
final  judgment  entered  up  by  the  plaintiff,  he  will  be  entitled  to  costs  of  the 
second  issue,  Spencer  v.  Hamerlon  (/) ;  but  great  injustice  would  be  done  to 
the  defendant  thereby.  These  pleas  virtually  say,  I  did  not  publish  the  libel ; 
but  if  the  plaintiff  calls  witnesses  to  swear  that  I  did,  I  will  prove  the 
facts  stated  are  true.  Circumstances  may  render  it  expedient  to  put  both 
these  defences  on  the  record.  But  should  the  plaintiff  fail  on  the  first 
issue,  the  defendant  is  not  obliged  to  rely  on  the  second.  Suppose  there 
had  been  twenty  issues,  all  of  which  had  become  immaterial  by  the  fiulure  of 
the  plaintiff  to  prove  the  first  It  cannot  be  contended,  that  the  judge  is 
bound  to  try  the  oth^  twenty-nine,  simply  with  a  view  to  the  question 
of  costs.  Moreover,  cases  might  occur  where  it  would  become  absolutely 
necessary  to  discharge  the  jur}'  on  some  issues.  Suppose,  in  debt,  the  de* 
fendant  pleaded  the  general  issue,  and  a  set-ofl*;  and  the  pUuntiff  failed  on 
the  general  issue,  there  the  jury  must  be  discharged  as  to  the  set-off,  otherwise, 
although  there  is  nothing  to  which  a  set-off  can  apply,  still  a  verdict  for  the 
plaintiff  on  that  plea,  would  be  a  bar  to  an  after  action  by  the  defendant 

Bompas,  Serjt.,  Humfreg,  and  Hughes,  eontrd,  were  not  called  on. 

Lcrd  Dknman,  C.  J.— The  arguments  for  the  defendant  go  so  far  as  to 
say,  that  a  judge  is  bound  to  discharge  a  jtiry  in  a  case  like  the  preset, 
even  although  no  application  be  made  to  him  for  that  purpose.  I  do  not 
think  that  is  so,  and  it  has  not  been  so  decided.  In  the  cases  referred  to,  the 
finding  of  the  jury  would  have  been  inconsistent.  But  there  is  not,  necessa- 
rily, any  contradiction  in  the  findings  of  the  jury  in  the  present  case.  It  is 
impossible  not  to  see  very  clearly  a  mode  of  reconciling  and  explaining  them. 
The  jury  might  be  convinced  that  the  plaintiff  had  not  done  such  acts  as 
amounted  to  a  publication  of  the  libel,  but  still,  that  the  justification  which 
he  had  pleaded,  was  a  mass  of  falsehood.  When  several  constructions  are 
equally  probable,  it  is  our  duty  to  give  that  which  will  render  the  finding  of 
both  issues  consistent  one  with  the  other.  And  we  should  be  guilty  of 
great  injustice  to  the  plaintiff,  were  we  to  subject  him  to  the  payment  of  the 
costs  of  an  issue  on  a  plea  of  justification,  every  word  of  which  might  be  false ; 
and  as  to  the  truth  of  which,  at  all  events,  no  evidence  has  been  oflered. 

LiTTLBDALB,  Patteson,  and  Williams,  J.,  concurred. 

Rule  absolute. 

(a)  2  B.  &  A.  546.  (c)  5  A.  &  R  48a 

(b)  4  C.  &  P.  315.  (/)  4  A.  &  E.  413;  1  Bar.  &  WoL 


(c)  3  Bing.  381. 
((0  2  C.  &  M.  723, 
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In  the  matter  of ,  Gent,  one,  &c.  Qiir»^t^BenA. 

May  28. 

^IR  W.  W,  Follett,  moved  for  a  rule  to  shew  cause  why  an  attorney  should  A  bill  of  cosu 

not  be  struck  off  the  rolls,  on  the  ground  of  his  having  been  guilty  of  wu"reduced7 

fraud  and  perjury.     The  affidavit,  in  support  of  the  motion,  stated,  that  the  on  t^^^°t 

attorney  had  conducted  an  action  of  libel  on  behalf  of  the  plaintiff,  wherein  a  3702.,  and' 

verdict  was  taken  for  40#.,  by  consent.    The  attorney  ailerwards  brought  in  t^^bjif^J^^ 

a  bill  of  costs,  amounting  to  1 100/.,  of  which,  374/.  was  sworn  to  have  been  tohave'been 

paid  as  ezpenoes  to  witnesses.   The  whole  bill  was  reduced,  on  taxation,  by  n^eTwlwe- 

the  Master,  to  370/.,  and  the  sum  of  374/.,  was  reduced  to  47/.  duced'to  472. 

The  Court  re- 
fused a  rule  to 

Ar  Curiam. — The  Court  will  not  call  upon  an  attorney  to  answer  sum-  the  roHsTon 
manly  in  a  case  like  the  present,  where  the  facts  do  not  appear  upon  any  ^^®  ground  that 
admissioo  of  his  own.     The  charges  made  against  this  party,  can  be  sup-  could  be  eatab- 
ported  by  witnesses  only,  and  are  therefore,  more  properly  a  subject  of  en-  |,ea»«  only  "" 

qujry  for  a  jury.  ,  «nd  was  tliere- 

Rule  refused.       S^^^:,!!!' 

tionof  ajury. 


The  Queen  v.  The  Inhabitants  of  Abergele.  May  20. 

CyS  appeal  against  an  order  of  removal  at  the  Court  of  Quarter  Sessions  on  appeal 
for  the  county  of  Carnarvon,  the  Court  quashed  the  order.  aRuinst  an  or- 

-  .  .  .  T      •      1  1  1         - «       .         .  der  of  removal, 

A  eerUarart  was  thereupon  obtained  to  remove  the  order  of  Sessions  into  the  Sessions 

this  Court.     In  his  return,  the  clerk  of  the  peace  set  out  the  original  order,  3"a"?*wd** 

the  notice  of  the  grounds  of  appeal  (which  was  bad  on  the  face  of  it),  the  refus'edacaae. 

order  of  Sessions,  and  the  facts  of  the  case.  ob^laS^^ToT^ 

more  the  order, 
the  return  to 

Humfrey  obtained  a  mie,  calling  on  the  defendants,  in  whose  favour  the  ^^^^^  s«^  out 

order  of  Sessions  was  made,  to  shew  cause  why  the  order  of  Sessions  should  til^e  noticnr 

not  be  quashed,  and  the  original  order  confirmed.     The  affidavit  in  answer  ^^«  grjmnds  of 

stated,  that  at  the  trial  of  the  appeal,  objection  had  been  taken  to  the  notice,  facts  of  the  case. 

and  overruled,  and  that  the  Sessions  refused  to  grant  a  case.  w  on°the  face 

of  it.    On  mo- 
— r  — >  «»>  «  -I  .  -    .  *i**"  therefore 

Fr.  H,  Watson,  who  appeared  m  support  of  the  order  of  Sessions,  con-  to  quash 

tended,  that  the  question  intended  to  be  raised  could  not  be  brought  before  ^iin^  flrfrf, 

the  Court  upon  affidavits  only.     Whereupon,  the  Court  called  on  *^*  ^^»»  9p^^ 

*^  ■^  had  no  authori- 

ty to  interfeze. 

Humfroy,  conird. — ^The  clerk  of  the  peace  has,  upon  eeriiorart,  returned 
•U  the  iacts. — [Lord  Denman,  C.  J. — Is  he  competent  to  do  so?  A  Court  of 
oonipetent  jurisdiction  have  already  decided  this  case.  If  they  do  not  choose 
to  ask  our  opinion,  is  not  their  decision  conclusive  ?] — The  clerk  of  the  peace 
is  the  officer  of  the  Court  of  Quarter  Sessions,  it  must  be  presumed  therefore, 
thai  he  has  been  directed  by  them  to  make  the  return  which  is  before  the 

2b2 
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The  QuiKir 

V. 

Thelnhsbitaiita 
of  ABcaoxLX. 


Court  The  result  of  that  is  the  same  as  if  they  had  granted  a  case.  It  is 
obvious  that  the  Sessions  desire  to  have  the  opinion  of  this  Court,  otherwise 
they  would  not  have  set  out  the  grounds  upon  which  they  formed  their  deci« 
sion.^^Paties&n,  J. — Where  a  case  is  granted,  the  Sessions  only  make  a 
qualified  order ;  here  the  order  made  is  absolute.] 

Per  Curiam  (a). — ^No  authority  has  been  cited  in  si:^port  of  the  present 
application,  which  is  something  analogous  to  a  motion  for  a  new  trial.  Were 
we  to  accede  to  it,  we  should  introduce  a  practice  wholly  new,  and  afbrd  a 
precedent  productive  of  great  inconvenience. 

[Watson  contending  that  he  was  now  entitled  to  have  the  rule  discharged.] 

The  Court  intimated  that  such  would  be  the  most  convenient  course,  since 
if  a  rule  were  obtained  to  quash  the  return,  as  containing  impertinent  matter, 
the  order  of  Sessions  alone  would  be  returned,  which,  being  on  the  face  of  it 
good,  this  rule  must  thai  necessarily  be  discharged,  whereupon 

Rule  discharged  (6). 

(a)  Lord  Denman,  €.  J.,  Littledaie^  (6)  See  Resr.  InhabitantM  of  OuUon^ 
PatUson,  and  fFiUiam*,  Js.  1  Burr.  S.  C  64. 


JfayaO. 


An  order  of 
remora!  bo- 
comet  inr&lid  ^ 
if  the  remoring 
pftrith  neglect 
to  send  a  notice 
ofcbargeabili- 
ty,  pursuant  to 
4  A  5  W.  4, 
c.  78r«.79,  and 
must  be  quash- 
ed on  appeal. 


The  Queen  r.  The  Inhabitants  of  Brixham. 

ryi  appeal  against  an  order  of  two  justices,  for  the  removal  of  Elizabeth 
Thomas,  from  the  parish  of  Formoham,  to  the  parish  of  Brixham^  both 
in  the  county  of  Devon.  The  Sessions  confirmed  the  order,  subject  to  the 
opinion  of  the  Court,  upon  the  following  case.  An  order  was  made  by 
two  justices  of  the  county  of  Devon,  dated  the  7th  October,  1836,  for  the 
removal  of  Elizabeth  Thomas  from  the  parish  ef  Formoham,  to  the  parish  of 
Brixham,  ifj  tire  county  of  Dev&n.  A  copy  of  the  order  of  removal,  and  a 
copy  of  the  examination,  upon  which  the  order  was  made,  were  duly  served 
on  the  parish  officers  of  Brixham,  by  the  overseers  of  the  parish  of  Formo- 
ham,  but  no  notice  in  writing  of  the  said  Elizabeth  Thomas  being  chargeable 
to  the  parish  of  Formoham,  or  relieved  therein,  was  sent,  together  with  the 
notice  by  the  overseers,  or  guardians  of  the  parish  of  Formoham,  to  the  over- 
seers of  the  parish  of  Brixham.  On  the  25 th  October,  1836,  the  parish 
officers  of  Brixham  gave  notice  of  appeal  against  the  above  order  of  removal ; 
and  on  the  2d  December  following,  sent  to  the  overseers  of  the  parish  of 
Formoham,  a  statement  in  writing,  under  their  hands,  of  the  grounds  of  their 
appeal.  The  two  grounds  first  stated,  related  to  the  settlement  of  the  pau- 
per, and  the  last  stated  was,  that  the  overseers  of  the  parish  of  Formoham 
had  omitted  to  send  with  the  before-mentioned  order  of  removal,  any  notice 
of  the  ssdd  Elizabeth  Thomas  having  become  chargeable  to,  or  having  been 
relieved  by,  the  parish  of  Formoham,  as  directed  by  the  79th  section  of  Stat. 
4  &  6  ^.  4,  c.  76.  Upon  the  hearing  of  the  appeal,  the  counsel  for  the  ap- 
pellanto  contended,  that  the  respondents  were  bound  to  prove  that  they  had 
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given  the  above  notice.    The  Court  of  Quarter  Sessions  were  of  opinion,    Q»ee%'t  Bench. 
that  the  omission  to  send  the  above  notice  with  the  copy  of  the  order,  was     ^^^  Quekit 
not  any  ground  for  quashing  the  order,  and  after  hearing  evidence  and  »• 

counsel  on  the  other  grounds  of  appeal,  confirmed  the  order  of  removal  sub-    of  Brixham. 
ject  to  the  opinion  of  this  Court,  on  the  question,  whether  the  omission  to 
send  the  notice  of  chaiigeability  as  above,  was  a  ground  for  quashing  the 
order. 

M.  Shnith  in  support  of  the  order  of  Sessions. — ^The  omission  to  send  the 
notice,  was  a  mere  irregularity  in  the  mode  of  executing  the  order,  it  does  not 
aflect  the  order  itself.  The  sole  object  of  requiring  the  notice  to  be  sent 
(s.  79)  was,  that  the  parish  might  have  an  opportunity  of  disputing  the  order 
before  the  removal  of  the  pauper.  That  object  has  been  attained.  It  is 
true,  that  as  no  notice  was  sent,  the  parish  need  not  have  taken  any  pro- 
eeeding,  because  the  pauper  could  not  be  removed  before  a  notice  was  sent. 
But  they  have  chosen  not  to  rely  upon  that  irregularity,  and  having  taken  a 
further  step,  they  have  thereby  waived  it.  It  is  impossible  to  contend,  that 
an  order,  good  in  itself,  can  be  rendered  invalid  by  something  which  has  oc- 
curred subsequent  to  it.  The  cases  which  have  been  decided  under  35  G. 
3,  c.  101,  which  provided  for  the  suspension  of  orders  during  the  illness  of 
the  pauper,  are  analogous  to  the  present.  In  Rex  v.  Englefieid  (a),  where 
an  order  had  been  suspended,  and  the  removal  afterwards  took  place,  without 
an  order  to  take  off  the  suspension  of  the  original  order;  the  Court  held,  that 
the  Sessions  could  not  quash  the  order,  on  the  ground  that  the  suspension 
was  not  taken  off.  In  Rex  v.  Penkridge  (6),  by  reason  of  the  length  of  time 
that  had  elapsed,  the  presumption  was,  that  the  original  order  bad  been 
abandoned — [Patteson,  J. — The  words  of  s.  79  are,  that  the  pauper  shall 
not  be  removed  or  removeable,  till  twenty-one  days  after  notice  of  his  charge- 
ability  shall  have  been  sent.  The  meaning  of  that  must  be,  that  the  ordei 
shall  have  no  effect  till  after  the  sending  of  the  notice.] 

The  consequence  of  that  seems  to  be,  that  the  parish  obtaining  the  order, 
could  not  act  under  it,  until  after  sending  a  notice.  But  s.  79  gives  a  parish 
the  option  of  consenting  to  receive  a  pauper,  aforHorit  therefore  they  must 
have  the  power  of  waiving  this  irregularity,  with  a  view  to  obtain  a  decision  at 
Sessions ;  and  their  conduct  in  giving  notice  of  appeal,  has  had  this  effect. 
In  Fraae  v.  Paravieini  (c),  attending  a  writ  of  enquiry  was  held  to  be  a 
waiver  of  an  irregularity  in  signing  judgment ;  so  a  party  who  has  defended 
an  actkm  at  the  trial,  cannot  afterwards  avail  himself  of  having  received  no 
notice  of  trial  (d), 

ElhoUf  fontrd,  was  not  called  on. 

Lord  Denman,  C.  J.— We  think,  that  under  the  provisions  of  s.  79,  the 
sending  a  notice  of  chargeability  is  expressly  made  requisite,  before  the  order 
of  removal  can  have  any  eflect. 

.   LiTTLBDALE,  Pattbson,  and  WiiLLiAMS,  Js.,  concurred. 

Order  of  Sessions  quashed, 

(a^  13  East,  317.  (c)  4  Taunt.  545. 

(A)  3  B.  &  Ad.  538.  (rf)  Doe  v.  Jepion,  2  B.  &  Ad.  402. 
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JMf  1.  CODDRINQTON  V.  LlOYD. 

Midrfor^^*  TRESPASS,  for  assault  and  false  imprisonment.— The  only  part  of  the 

guiarity,  the  pleadings  material,  was  the  plea  to  a  new  assignment  and  the  replication 

clmT.  who  hM  ^^^^^^'    The  plea  stated,  that  before,  &c.,  the  defendant  was  an  attorney, 

sued  it  out  and  &C.,  and  that  the  plaintiff  was  indebted  to  one  F,  R,  and  that  the  said  F.  P., 

ip^ufitShle  ^^^  ^^®  recovery  of  his  said  debt,  retained  the  defendant  to  sue  out  a  certain 

in  trespau.         writ,  called  an  aliat  capias,  against  the  plaintiff.     Whereupon  the  defendant, 

as  the  attorney  for  the  said  F  P.,  Sec,  by  virtue  of  his  retainer  in  that  behalf, 

and  in  discharge  of  his  duty  as  such  attorney  for  the  said  F  P.,  and  by  his 

command,  sued  out  an  aUat  writ  of  capias  against  the  plaintiff,  at  the  suit  of 

the  said  F.  P.,  directed   to  the  sheriff  of  Hampshire.      The  plea  then 

averred  the  caption  of  the  plaintiff  by  the  sheriff,  under  such  writ,  &c.  which 

was  the  same,  &c. 

The  replication  stated,  that  the  said  writ  of  capias  was  irregularly  sued 
out,  and  was  afterwards,  by  a  judge's  order,  which  was  duly  made  an  order 
of  Court,  set  aside  for  irregularity,  concluding  with  a  verification. 
General  demurrer  &nd  joinder. 

The  points  of  law  stated  in  the  margin  were,  tliat  a  party,  who  is  not  the 
plaintiff  in  the  cause,  may,  if  he  has  acted  bona  fide  under  a  writ,  justify  un- 
der such  writ,  though  it  be  afterwards  set  aside  for  irregularity ;  and  that  an 
attorney,  who,  acting  bond  fide  under  the  instructions  of  his  client,  sues 
out  a  writ,  is  not  liable  in  trespass,  although  that  writ  be  afterwards  set 
aside  for  irregularity. 

James  in  support  of  the  demurrer. — No  case  has  determined  that  an  attor- 
ney is  liable  in  trespass,  because  a  writ  of  capias,  which  he  has  sued  out, 
has  been  set  aside  for  irregularity.  In  Barker  v.  Braham  (a),  the  writ  was 
illegal.  In  Bates  v.  Pilling  (6),  the  judgment  and  execution  taken  out 
were  altogether  void.  Those  are  the  only  cases  where  any  attorney  has  been 
held  liable  in  trespass.  Upon  the  face  of  these  pleadings,  nothing  appears 
but  an  irregularity  only.  The  writ  in  the  case  was  merely  voidable.  The 
replication  does  not  traverse  the  bona  fides  of  the  defendant.  Even  suppos* 
ing  the  defendant  were  liable  in  case,  the  plaintiff  must  have  averred  malice. 

Kinglake,  confriJ  — The  only  party  who  can  justify  under  irregular  pro- 
cess, is  the  mere  officer  who  executes  the  writ.  The  party  to  the  writ  can- 
not. This  distinction  is  laid  down  by  all  the  authorities.  And  the  attorney 
of  the  plaintiff,  and  the  plaintiff  himself,  are  identical,  as  far  as  regards  pro- 
ceedings in  the  suit,  Philips  v.  Biron  (c).  Turner  v.  Fefyate  (d),  Parsons  v. 
Uoyd  («).  In  King  v.  Harrison  (/),  Lord  Ellenborough  decided  on  the 
ground,  that  the  writ  was  not  quashed  in  ioto.  In  the  note  to  that  case,  by 
the  reporter,  the  authorities  are  collected,  and  they  clearly  establish,  that 
where  process  has  been  vacated  for  irregularity,  it  is  no  justification  to  the 
party  who  procured  it  to  be  issued,  and  that  trespass  is  the  proper  form  of  action. 

(fl)  3  Wil8.  368.  (d)  T.  Raymond,  73;  2  Sid.  125. 

\h)  6  B.  &  C.  38.  (c)  2  W.  Bl.  845. 

(c)  1  Str.  509.  (/)  15  East,  612, 


L  OVD. 
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This  lialhSity  appears  also,  from  the  practice  which  prevails  on  setting  aside  Qiwm'*  B^ieh. 

process  for  irr^ularity,  to  impose  as  terms,  that  no  action  shall  be  brought.   CoDDRiwaTOK 

— [LUi/edale,  J. — ^In  Loion  v.  Devereux  (g),  an  action  of  trespass  was 

brought  against  the  attorney  alone,  for  acting  under  a  judgment  and  execu- 

tioD  which  had  been  set  aside  for  irregularity,  and  no  question  was  raised  us 

to  that  being  the  proper  form  of  action,  and  brought  against  the  proper 

party.] 

JameM  in  reply. — ^An  attorney  who  issues  a  writ,  acts  as  much  ministerially 
as  an  officer.  He  is  not  the  party  who  procures  the  writ  to  issue.  Again, 
even  supposing  the  circumstances  were  such  as  to  make  him  liable,  case,  not 
trespass  is  the  proper  form  of  action.  In  Noel  y.  haac  (A),  it  was  held, 
that  trespass  would  not  lie  for  holding  an  attorney  to  bail. — [Little dale,  J.^ 
In  BeUes  v.  Pilling,  and  in  Barker  v.  Braham,  there  was  no  plea  of  justifi- 
cation.]— ^The  question  therefore  in  the  present  case,  was  not  then  dis- 
cussed. 

Lord  Dbnman,  C.  J. — The  plaintiff  in  the  present  case,  having  been 
arrested  upon  a  writ  which  was  set  aside  for  irregularity,  the  circum- 
stances may  be  considered  to  be  the  same  as  if  no  writ  had  ever  been  in 
existence.  It  is  clear  therefore,  that  some  party  is  liable  to  the  plaintiff  in 
an  action  of  trespass.  The  only  question  is,  who  is  the  party  liable  ?  In 
Bate9  ▼.  Pilling,  both  the  attorney  and  the  plaintiff  in  the  original  action 
were  sued,  and  the  Court  held,  that  both  were  liable.  In  Barker  v.  Brn- 
homy  the  point,  as  to  the  liability  of  the  attorney,  was  discussed  at  great 
length.  There  also  he  was  held  to  be  liable,  and  since  that  time  the  point 
has  never  been  held  to  be  doubtful  In  fact,  many  more  grounds  exist, 
which  furnish  a  reason  to  excuse  the  plaintiff,  than  the  attorney.  We  must 
.conclude,  where  an  irregularity  has  been  committed,  that  an  attorney  is  more 
likely  to  be  cognizant  of  it  than  his  client. 

LiTTLBDALB,  J. — ^I  do  not  consider  an  attorney  to  be  a  mere  ministerial 
officer.  The  bailiffs  of  a  sheriff  are  bound  to  execute  the  process  of  the 
Court,  and  they  can  know  nothing  of  any  irregularity  in  it.  But  it  is  the 
attorney  who  puts  that  process  in  motion.  It  is  true,  that  in  Batee  v.  Pil- 
ling,  and  in  Barkery.  Braham,  the  only  plea  was  not  guilty:  still  the 
question,  as  to  the  liability  of  an  attorney,  was  considered,  and  no  reason 
has  ever  been  given  why  it  should  not  exist. 

Patteson,  J. — The  arguments  used  for  the  defendant  go  too  for,  for  if 
they  prove  any  thing,  they  prove  that  the  actual  party  to  the  suit  would  not 
be  liable ;  for  no  reason  can  be  given  why  he  should  not  justify  under  the 
process,  which  does  not  equally  apply  to  the  attorney.  If  the  plea  in  this 
case  had  been  not  guilty,  and  the  defendant  had  shewn  that  he  had  done  no- 
thing more  than  act  within  the  strict  line  of  his  duty,  he  might  have  brought 
himself  within  the  principle  of  a  case  in  Eepinaese  (f ).  But  if  he  be  liable 
when  the  proceedings  are  void  from  the  beginning,  a  fortiori  he  is  so  when 


^5 


3  B.  &  Ad.  343.  (0  Sedleu  r.  Sutherland,  3  Eni  202: 

IC,M.&R.753. 
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QiiWf  Bwcfc.   an  irregularity  has  been  committed.    Because  the  circumstance  that  the 

CoDDaiNOTOH   whole  proceedings  were  Toid,  might  have  been  unknown  to  him,  but  the 

.  *•  commission  of  an  irregularity  must  have  been  known  to  him,  or  his  clerks. 

Williams,  J. — ^The  arguments  for  the  defendant  apply  principally  to  the 
form  of  action.  But  if  he  did  the  acts  complained  of  without  authority.  I 
am  unable  to  see  why  he  should  not  be  liable  in  trespass.  And  certainly  the 
circumstances  of  the  case  lie  more  immediately  in  his  knowledge,  than  in  that 
of  any  one  else. 

Judgment  for  the  plaintiff 


JmmI 


Evans  v.  Da  vies  and  Lucas. 


In  replmn,  two  'DEPLEVIN.  Ailer  declaration  delivered,  the  defendant  took  out  a  sum- 
jiMtTfy^g  tS-  ^^^^  ^  ^XezA  several  matters,  whereof  they  delivered  the  following  ab- 

ing  the  cattle       stractS  : 

«aii<*one  8t*u"  FifMt^  an  avowry  by  DavieM,  and  cognizance  by  LuaUy  as  his  bailiff*,  for 
'"9  'Vth^^^  damage  feasani,  stating  that  James  Watt  was  seized  in  fee  of  the  locus  w 
in  quo  ia  A.,       quo,  and  that  he  demised  to  Davies, 

ingUin'j}.^^  iSiPconc/,  a  cognizance  by  both  defendants,  as  bailiflfs  to  the  late  King 
are  allowable.      William  4,  Stating  that  the  late  king  was  seised  in  fee  of  loeui  in  quo,  in  right 

of  the  Crown. 
On  the  hearing  of  the  summons,  before  a  learned  judge,  his  lordship  desired 

that  an  application  should  be  made  to  this  Court ;  whereupon 

Sir  /.  Campbell,  A.  G.,  (IL  F,  Richards  was  with  him),  applied  on  behalf 
of  the  defendants.  The  locus  in  quo  is  part  of  the  waste  of  the  manor  of 
Iscoed,  in  the  county  of  Radnor  ;  that  manor  was  bought  by  Mr.  WaU  of  the 
Crown ;  and  the  question  sought  to  be  determined  is,  who  has  the  title  to 
the  soil  where  the  distress  was  made.  Attempts  have  been  before  made,  un- 
successfully, to  decide  that  question,  Dos,  d.  Watt  v.  Morris  {a) ;  and  it 
still  remains  doubtful.  The  defendants,  therefore,  have  no  means  of  know- 
ing on  whose  title  to  avow.  The  Court  has  authority  to  grant  this  application, 
and  in  furtherance  of  justice  they  will  do  so.  These  avowries  obviously  are 
not  the  same ;  they  could  not  be  supported  by  the  same  evidence ;  and  the 
judge  at  Nisi  Jhrius  would,  therefore,  have  no  authority  to  make  an  amend- 
ment 

The  Court  then  called  on 

E.  V  Williams,  eontrd.— By  the  rule  of  Hil,  T4W.4,t.6,  it  is  provided 
that  several  pleas  or  avowries  shall  not  be  allowed,  unless  a  distinct  ground 
of  answer  or  defence  is  intended  to  be  established  in  respect  of  each ;  and 
also  pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  principal 
matter,  but  varied  in  statement,  description,  or  circumstances  only,  are  not  to 

(a)  2  Bing.  N.C  189;  1  Hodges, 215. 
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be  allowed.    The  rule,  therefore,  is  in  terms  prohibitory  of  this  application.  

The  consequence  is,  that  the  law  is  brought  back  to  what  it  was  before  the  .evani 
Stat.  4  Anne,  c.  16,  s.  4.  Before  succeeding  in  this  application,  the  defend-  nATis 
ant  is  therefore  placed  under  a  condition  to  shew  that  he  has  a  distinct  de« 
fence  under  each  plea :  the  anus  is  on  him.  What  is  the  principal  matter  in 
the  first  avowry  ?  that  the  cattle  were  taken  damage  feasant.  Is  not  the 
principal  matter  in  the  second  exactly  the  same,  varied  only  by  the  statement 
as  to  the  owner  of  the  soil  ?  This  is  not  like  justification  by  a  commoner,  by 
reason  of  property  in  il.,  and  again  by  reason  of  property  in  B.  In  that  case 
there  are  two  distinct  rights  claimed.  Here  there  can  be  only  one  right 
dainied,  because  there  can  be  only  one  owner  of  the  soil.  There  may  be  a 
doubt  as  to  who  the  owner  is,  but  that  will  not  enable  the  defendant  to  make 
8  second  avowiy,  unless  there  are  two  distinct  co-existing  rights.  Where  there 
are  not,  the  principle  of  the  new  rules  is,  that  a  party  must  make  his  election* 
Thus  he  cannot  plead  the  same  contract  with  and  without  a  condition.  So 
of  a  right  of  common  for  the  whole  year,  and  a  particular  part  of  a  year. — 
[/WteMfi,  J. — ^Is  not  the  present  case  more  like  the  case  of  ''  an  agreement 
to  accept  the  security  of  if.  B,,  in  discharge  of  the  plaintiff's  demand,  and  of 
an  agreement  to  accept  the  security  of  C.  Z>.  for  the  like  purpose.^] — There 
the  securities  are  distinct,  and  might  co-exist.  The  criterion  is  the  distinct- 
ness and  power  to  co-exist.  The  two  pleas  of  solvii  ad  diemt  and  solviiposi 
diem,  are  not  allowed,  because  in  substance  they  amount  to  a  mere  plea  of 
payment  The  test  is  not  whether  the  judge  would  amend  at  Nisi  Prius, 
Suppose  a  party  were  in  doubt  whether  a  contract  amounted  to  a  guarantee 
<v  a  sale,  he  must  elect.  Then  if  the  defendant  pleaded  non  aitumptii^  the 
judge  might  amend,  Hanhury  v.  EUa  (b).  But  if  the  defendant  admitted 
the  contract,  and  pleaded  that  it  was  not  in  writing ;  and  the  plaintiff  replied, 
setUng  out  the  contract,  to  which  the  defendant  demurred  for  the  insufficiency 
of  it,  then  if  the  Court  decide  in  favour  of  the  demurer,  no  amendment  coidd 
be  DDade.  In  Jenkins  v.  Treloar{e\  it  was  held,  that  two  counts,  one  claim- 
ing a  Bura  as  metage^  the  other  the  same  sum  as  port  duty,  could  not  be 
allowed.  BaHard  v.  Smith  {d),  CMmondeltf  v.  Payne  (e)  are  instances  of 
the  same  doctrine  in  the  construction  of  the  rules. — [Pattesont  J. — What  is  to 
prevent  the  defendants,  who  may  be  mere  servants,  from  having  authority  from 
both  parties?} — ^Authority  from  both  cannot  co-exist.  The  first  avowry  states 
the  right  to  the  soil  in  Wati;  the  second  in  the  King. — [Patieson,  J. — Your 
argument  goes  to  the  extent  of  saying,  that  in  trespass,  pleas  of  rent  due  to 
A^  to  jB.,  and  to  C,  cannot  be  allowed,  yet  such  pleas  always  have  been 
allowed.] — ^It  should  seem  that  the  allowance  is  not  consistent  with  the  spirit 
ci  the  new  rules. 

Sir  J.  Campbell  mentioned  the  case  of  Leuekhart  v.  Cooper  (/) 

Cur  adv,  vub. 

Lord  Dbnman,  C.  J.,  this  day  stated,  that  the  Court  were  of  opinion  that 
penniasioD  must  be  given  to  plead  the  two  avowries  and  cognixances  (y). 

Rule  absolute 


(&}  I  A.  &  E.  61.  (c)  : 

(e)  1  M.  &  W.  16;  1  Gale,  360.  (/) 

ld)5A.  U  E.  827;  2  Har.  U  Wol.         (^) 


I  A.  &  E.  61.  (c)  3  Bing.  N.C.  708;  3  Hodg«B,80. 

'--  —  — —  ?/)3Dowl.P.C.415;lHodg«s,16. 

(g)  See  also   James  v.  Bcmme,  I 
Arnold,  182. 
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Qunf$  BfA.  The  Queen  v.  Goodburn. 

June  5. 

Where  the  in-  ON  appeal  against  a  conviction  of  the  defendant,  under  39  &  40  G,  3,  c.  99, 
l*p?wifbroker  (^^  Pawnbrokers'  Act),  for  exacting  more  interest  upcn  the  redemption 

amounts  to  a  of  a  pledge,  than  he  was  entitled  to,  the  Middlesex  Quarter  Seasioos  con- 

tbrfraction"of  ^''nied  the  conviction.  The  proceedings  having  been  removed  into  ibis  Gourt» 

a  farthinff,  a  rule  nisi  was  obtained  for  quashing  the  order  of  Sesaioos. 
beisentitledto       The  facts  of  the  case  were,  that  the  article  in  question  was  pledged  the  4th 

*Vh?i^*a1iMi  ^^^^^^f  ^^^f  ^'^^  ^*-J  "^  ^»»  redeemed  the  16th  February,  1837,  when  the 

by  a  pawn-  defendant  demanded  and  received  the  sum  of  1  l^c^.,  as  interest,  for  the  use  of 

KoJUt",^  4#.  for  the  1 1*  months. 

Biootht,  and  the 

ibe  end  of  one        C  Jonee  shewed  cause. — By  39  &  30  G.  3,  c.  99,  ss.  2  &  8,  the  interest, 

month  amounts  ^hjch  the  defendant  was  entitled  to  receive  upon  the  loan  of  4t.  was,  at  and 

to  a  sum  in-  • 

▼oWinff  a  frac-    after  the  rate  of  4d.  for  20#.,  by  the  calendar  month  ;  4#.  being  an  interme- 

thing,  he^b'not  **»^  *""»  between  2#.  Bd.  and  20#.    Calculating  the  interest  at  that  rate,  the 

entitled  to         sum  payable  per  month  amounts  to  three  farthings  and  one-fifth  of  a  farthing. 

theendof  Mch  Had  the  pledge  been  redeemed  at  the  expiration  of  one  month,  the  defendaat 

month,  for  the    ^Quid  have  been  entitled  to  receive  Id,  interest;  because,  since  the  fraction 

mirpose  of  . ,  -  . 

charsing  the      of  a  farthing  could  not  have  been  paid,  he  could  not  otherwise  have  received 

but  must'^icl^^  *^  ^^^^  amount  of  the  interest  due  to  him.    But  in  the  present  case  no  such 

late  the  interest  necessity  existed  for  the  payment  of  more  than  the  legal  interest;  btfcause, 

whole  period,  calculating  the  interest  due  upon  4#.  for  11^  months,  at  the  rate  of  three  far- 

at  the  rate  of  things  and  one-fiilli  of  a  farthing  per  month,  the  sum  due  is  9\d,,  which  is 

annum.  less  than  the  sum  demanded  by  2\d.  The  conviction,  therefore,  was  right. 

Sir  W,  W.  FoUeHBuA  Adoiphue,  eonird. — ^The  question  is,  whether  the  in- 
terest is  to  be  calculated  from  month  to  month,  or  for  the  entire  period  of 
the  loan.  The  construction  contended  for  on  the  part  of  the  defendant  is  not 
novel ;  it  has  always  hitherto  been  acted  on.  The  language  of  the  Act  seems 
to  contemplate  such  a  construction;  all  the  provisions  in  section  2  andS 
determine  the  rate  of  calculation,  by  reference  to  months.  In  no  part  of  the 
Act  are  means  afforded  for  making  the  calculation  from  the  beginning  to  the 
end  of  the  period ;  the  provisions  have  all  reference  to  months,  {Jcnee,  sec^ 
tions,  1 7  and  1 9,  speak  of  one  whole  year) ;  those  sections  do  not  refer  to  the 
calculation  of  interest.  If,  then,  the  calculation  of  interest  is  to  be  made  by 
the  month,  the  defendant,  at  the  end  of  each  month,  became  entitled  exnecee* 
eitate,  to  Id.  The  whole  sum,  therefore,  due  to  him  was  1 1^.,  which  is  tiie 
amount  demanded.  This  principle  of  calculation  resembles  that  by  which 
rests  are  made  in  a  mercantile  account. 

Cur.  adv.  vuiL 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  cf  the  Court  — ^This  was  an 
appeal  against  a  conviction  of  the  defendant,  a  pawnbroker,  for  taking  interest 
at  a  higher  rate  than  4d.  on  20f .  for  a  month,  or  20  per  cent,  per  annum. 
He  had  in  fact  taken  llj^.  on  4f.  for  eleven  months  and  odd  days,  which  is 
about  2d.  more  than  at  the  rate  aforesaid.    But  an  ingenious  argument  was 
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raised  on  the  deiendant's  behalf,  that  the  Act  considers  the  sum  lent  as  ad-   Qim^  BavJk, 

Yanced  by  the  month ;  that  if  the  4«.  had  been  repaid  at  the  end  of  the  first 

month,  the  20  per  cent,  would  be  three  farthings  and  one-fifth,  which  sum 

defendant  could  not  have  received,  as  there  are  no  fidhs  of  a  farthing;  so  that 

he  must  have  either  received  a  penny,  or  lost  a  portion  of  his  20  per  cent.; 

that  the  Act  requires  a  similar  mode  of  paying  for  every  succeeding  month; 

that  therefore  Id,  for  each  month  must  have  been  paid ;  and  that  adding  all 

these  for  the  eleven  months  and  upwards,  the  amount  actually  received  by 

the  defendant  is  warranted  by  the  Act. 

By  supposing  this  argument  to  be  valid,  if  the  loan  were  repaid  while  the 
interest  is  less  than  a  farthing,  from  the  necessity  of  the  case,  inasmuch  as  it 
roust  otherwise  be  less  than  20  per  cent,  (which  I  am  by  no  means  prepared 
to  admit,  the  words  being  ''  so  much  and  no  more,*')  still,  as  soon  as  that 
period  arrived  when  the  interest,  so  calculated,  amounted  to  a  current  coin, 
that  necessity  is  at  an  end.  Nothing  prescribes  that  rests  must  be  made 
monthly,  the  effect  of  which,  in  the  present  case,  would  entitle  the  pawn- 
broker to  near  26  per  cent.  We  think,  therefore,  that  the  Sessions  did  right 
in  affirming  the  conviction;  and  the  rule  for  setting  it  aside  must  be 
dischaiged. 

Rule  discharged. 


Raphael  and  another  v.  Goodman. 

fVEBT  on  bond,  which  was  set  out  on  oyer.  The  condition  recited  that  the 
plaintiffs,  then  sheriffs  of  Middlesex,  bad  seized  goods  of  John  Hayward, 
under  ^fi./a.,  at  the  suit  of  the  defendant.  That  doubts  had  arisen  whether 
/.  H.  had  become  bankrupt;  that  the  defendant  stated  that  he  was  not,  and 
had  done  no  act  to  affect  the  right  of  the  defendant ;  that  the  defendant  re- 
quested the  sheriff  to  sell  and  pay  over,  and  the  bond  was  given  to  indem- 
nilj  the  sheriff,  and  all  others  acting  under  him,  in  the  execution  of  the  writ. 

Plea,  that  the  bond  was  obtained  by  the  plaintiffs^  and  others  in  collusion 
with  them,  by  fraud  and  covin. 

At  the  trial,  before  Coleridge,  J.,  at  the  Middlesex  Sittings  afler  Michael- 
mae  Term,  1836,  it  appeared  that  the  bond  had  been  procured  under  the  fol- 
lowing circumstances  :*-The  defendant  had  sued  out  a  writ  offi.  fa.  against 
/.  H.,  and  it  was  in  the  officer's  hand  to  execute.  The  officer  had  some  rea- 
son for  thinking  that  /.  H.  had  committed  an  act  of  bankruptcy.  He,  how- 
ever, assured  the  defendant  that  he  had  seized  the  goods  ;  that  there  was  no 
danger  that  any  act  of  bankruptcy  had  been  committed,  but  that  the  sheriff 
must  have  a  bond  of  indemnity,  upon  which  the  bond  in  question  was  given. 
The  officer  afterwards  seized  and  sold  the  goods,  and  paid  the  proceeds  to 
the  defendant  An  action  was  afterwards  brought,  and  damages  recovered, 
by  the  assignees  of  /.  H.,  who  became  bankrupt,  against  the  pkintiffs,  who 
thereupon  brought  the  present  action.  The  jury  found  that  fraud  had  been 
committed  by  the  officer,  but  not  by  the  sheriff.  Verdict  for  the  defendant, 
with  liberty  to  move  to  enter  a  verdict  for  the  plaintiffs. 

A  rule  having  been  obtained  accordingly,  on  the  grounds  that  the  sheriff 


JtmeS, 

1.  The  sberiff 
eannot  rrcorer 
upon  an  indem- 
nity bond  ob- 
ttined  b^  the 
fhiud  of  hie 
officer. 

2.  And  ft 
plea  in  an 
action  on  such 
bond,  that  it 
was  obtained 
by  the  eheriff 
and  others  in 
collusion  with 
him  by  fraud, 
&c.,  i«  good. 
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Qaeen't  Bench,    was  not  liable  for  8uch  fraad  in  his  officer,  or  that  the  circanutanoes  should 
hare  been  specially  pleaded. 

linger  and  Ball  now  shewed  cause. — The  sheriff  is  responsible  civilly 
for  the  fraud  of  his  officer,  Lay  cock's  Case{a)f  Woodgat€  v.  Knai€hhuU{b\ 
Slurtny  y.  Smith  (c),  Norlh  v.  Miles  (d).  Smart  v.  Hutton  («).  Upon  the 
present  occasion,  therefore,  the  act  done  by  the  officer  is,  in  law,  the  same  as 
if  done  by  his  principal,  the  sheriff,  Fitzherbert  ▼.  Mather  (/),  Doe  v.  Martin 
{Judgment  ofAehuret,  J.)  {g).  In  Crowder  v.  Long  (A),  where  the  sheriff  was 
held  not  liable  for  the  misconduct  of  his  officer,  the  decision  proceeded  upon 
the  ground  that  the  misconduct  was  in  the  knowledge,  and  with  the  assent  of 
the  party  employing  him ;  and  the  Court  expressly  upheld  the  general  rule. 

If  then  the  fraud  of  the  officer  is^  in  the  eye  of  the  law,  the  fraud  of  the 
sheriff,  it  is  properly  so  pleaded. 

Sir  F.  Pollock  and  Hoggins,  eontrd. — The  sheriff  was  wholly  ignorant  d 
the  proceedings  of  his  officer;  the  bond  cannot,  therefore,  be  said  to  have  heen 
obtained  by  collusion  with  him.  The  actual  facts  should  have  been  pleaded. 
Crowder  v.  Long  shews,  that  though  the  sheriff  may  be  liable  to  a  third  party 
for  the  fraud  of  his  officer,  yet  he  is  not  so  to  the  party  who  actually  employs 
the  officer ;  and  here  it  appears,  by  the  condition  of  the  bond,  that  the  de- 
fendant was  cognizant  of  the  facts. 

Lord  Dbnman,  C.  J. — ^The  officer  of  the  sheriff  is,  especially  in  all  matters 
relating  to  the  execution  of  writs,  substantially  the  sheriff  himself.  This  bond 
therefore  having  been  obtained  by  the  fraud  of  the  officer,  the  sheriff  is  not 
entitled  to  recover  upon  it. 

LnTLBDALB,  J. — The  fraud  of  the  officer  is  legally  the  fraud  of  the  sheriff. 
The  Courts  have,  therefore,  always  considered  the  sheriff  as  responsible  for 
the  irregularity  of  his  officers.    This  is  clear  from  all  the  cases. 

Pattbson,  J. — I  really  think  that  this  is  the  clearest  case  that  ever  came 
before  a  Court  of  Justice.  We  cannot  allow  the  pla'intiff  to  recover  on  a  bond, 
procured  by  the  fraudulent  misrepresentation  of  his  own  officer  and  agent. 

Coleridge,  J. — The  ground  on  which  the  sheriff  is  liable  is,  because  the 
officer^s  act  is  his.  And  we  should  depart  from  one  of  the  old  and  most 
established  rules  of  pleading,  were  we  not  to  hold  that  every  thing  should  be 
pleaded  according  to  its  legal  effect. 

Rule  discharged. 

(a)  Latch.  187.  (e)  2  Nev.  &  Man.  42& 

(h)  2T.  B.  148-  (/)  IT.R.  13. 

(c)  11  East,  25.  ig)  4  T.  R.  68. 

Id)  1  Camp.  389«  (^)  8  a  &  C  59a  : 
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The  QuBEN  V.  The  Justices  of  Derbyshire.  Oua^c^Bendi. 

QIR  W.  W.  FoHett  hadobUined  a  rule  nut  for  a  mandamus  to  the  defend-  ^^^^^^^'?' 

ants  to  enter  continuances,  and  hear  an  appeal  against  an  order  of  removaly  grounds  of  ap- 

OD  affidavits,  stating  that  a  notice  of  appeal,  and  of  the  grounds  of  appeal,  had  ^x4dm^'^~ 

been  duly  served  before  the  last  Epiphany  Sessions,  when  both  appellants  before  the 

and  respondents  attended  for  the  purpose  of  trying  the  appeal,  which,  by  ^^^\^ 

resfloo  of  the  pressure  of  business,  was  made  a  remanet  to  the  EatUr  Sessions.  ?^!L*S2*|7" 

Fonrte^  days  before  the  Easier  Sessions  another  notice  of  the  ground  of  tried,  but  by 

appeal,  somewhat  diflerent  to  the  former,  was  also  served.  pmsurcfc^ 

At  the  trial,  the  respondents  insisted  that  the  appellants  were  bound  to  businen  it  wu 

dect,  and  rely  upon  one  notice  only,  and  the  Court  so  decided.     The  appel-  tTthe^&ttor 

lasts  then  elected  the  notice  last  served,  upon  which  it  was  objected  that  they  Seuions. 

had  thereby  waived  the  notice  first  served ;  and  that  the  notice  last  served  before  the  ^u- 

was  invalid,  inasmuch  as  by  4  and  6  ff^  4,  c.  76,  s.  81,  the  notice  of  grounds  JJof^l^^J 

of  appeal  must  be  served  fourteen  days  before  the  first  day  of  the  Sessions  different  notice 

at  which  the  appeal  is  intended  to  be  tried ;  and  that  here  the  Sessions  at  of  appeaTwu' 

which  the  appeal  was  intended  to  be  tried,  were  the  Epiphany,  not  the  EasUr  •err£  Tbe 

Sessions;  whereupon  the  Sessions  refused  to  hear  the  appeal.  inoelected to 

rely  upon  the 
Ittt  notice,  it 

N,  R.  Garke  now  shewed  cause.  —  The  intention  of  the  legislature  in  Jhatthe^St^ 

nsbg  tbe  word  **  intended/'  was  to  prevent  the  respondents,  after  a  due  was  ioralid,  it 

service  of  notice,  to  vary  their  statement  of  the  grounds  of  appeal. — [Lord  i^^^^iSote 

Denman,  C.  J. — Suppose  a  notice  had  been  served  long  enough  before  the  tbe  SeMions  «t 

Epiphany  Sessions  to  give  the  sppellant  time  to  serve  another  amended,  or  ^afwaet^emcU 

wholly  diflerent  notice,  is  there  any  thing  in  the  Act  to  prevent  them  ?] —  **  ***  ^.  ^^^ 

Perhaps  not,  because  in  that  case  the  notice  would  still  have  been  delivered  4 &?W. 4, 

fourteen  days  before  the  Sessions  at  which  it  was  intended  to  try  the  appeal ;  ^J^|  'tilt  the 

but  that  is  not  the  present  case.    Here  the  Sessions,  at  which  it  was  intended  notice  wte  suf- 

to  tiy  the  appeal,  had  past  by ;  therefore  no  further  notice  could  have  been  thTseuiont 

given.    Had  the  legislature  meant  a  notice  fourteen  days  before  the  Sessions  J"«^«nd  to 

at  which  the  appeal  was  actually  tried  to  be  sufficient,  they  would  not  have  petL 
introduced  the  word  "intended."  And  the  restriction  is  very  reasonable. 
Suppose,  that  in  this  instance  the  first  notice  had  admitted  a  prima  facie 
case  on  the  part  of  the  respondents,  and  that  during  the  interval  the  only  wit- 
ness capable  of  proving  it,  had  died.  The  appellants  ought  not  to  have  had  the 
opportunity  of  withdrawing  that  admission  by  the  service  of  a  fresh  notice.  Be- 
cause an  appeal  has  been  made  a  remanet,  the  appellants  cannot  have  a  right 
to  adopt  a  fresh  notice,  any  more  than  a  defendant  at  NisiPtiue,  where  the 
cause  has  been  made  a  remanet,  to  adopt  fresh  pleas. — [Lord  Denman,  C.  J. 
—The  Sessions  would  have  it  in  their  power  to  award  costs,  if  expense  had 
been  incurred  thereby.] — That  power  only  exists  towards  the  succesrful  party; 
and  what  has  been  the  cause  of  expense  may  be  the  cause  of  failure  also. 

%  W.  W.  FoOeU  and  Wilbnare,  eontrd,  were  not  called  on. 
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i'«  BeMftJ  Lord  Dkhman,  C.  J. — ^I  do  not  think  the  word  '*  intended**  has  9o  strict  a 
construction  as  is  contended  for.  It  cannot  be  said  here  that  it  was  not 
intended  to  try  the  appeal  at  the  Easter  Sessions.    I  think  therefore  that  the 


Tbe  Qvuif 


bKKSYSBiEi.  appellants  ought  to  have  been  heard  as  to  the  grounds  of  appeal  contained  in 
the  notice  last  senrcd. 


LmxEDALB  and  Pattbson^  Js.,  concurred. 


Rule  absolite. 


into  an  agree- 
ment  to  heXhe 
terrant  and 
head  brewer  cf 
it  A  Co.    Fart 
of  the  conaider- 
ation  for  his 
aerrioe  conaisfe- 
ed  in  the  ooeu- 

Ktion  of  a 
fuieon  the 
premites  of 
JR.  A  Co.,  free 
of  rent  and 
taxes,  A.  &  Co. 
reserring  to 
themaelTea  the 
right  to  place 
another  serrant 
in  the  same 
houfte,  on  pay* 
ing  W,  L.  for 
his  hoard  and 
lodging.  W,L. 
afterwards 
rented  and  oc* 
cupied  another 
house,  the  rent 
and  taxes  of 
which  were 
paid  by  R.  St 
Co.:  i7eU,that 
W.  L,  was 
liable  for  the 
poor  rate  in  res- 
pect  of  the  oc- 
cupation of  the 
second  house. 


The  Queen  r.  Wall  Lynn. 

fVS  appeal  by  Wall  Lynn,  against  a  rate  made  for  the  relief  of  the  poor  of 
the  township  of  Sheffield,  dated  the  1st  Jvdy,  1835.     The  Sessions 
confirmed  the  rate,  subject  to  the  opinion  of  the  Court,  upon  the  following 
case: 

This  was  an  appeal  against  a  rate  and  assessment,  bearing  date  1st  Juk^, 
1835,  wherein  the  appellant  was  rated  as  follows : 


OCCUPIER. 

PROPRIETOR. 

DeseriptioB  of  Property. 

Amount  of  Rate. 

WaULynn    - 

George  Rodgers 

/House  -  22#.  %d.  \ 
\Garden  -    I#.  Gc/L  > 

£\  4«.  0<f. 

ColAariiitf  E}fTe  and  Hannah  Rawson  are  the  proprietors  of  a  brewery 
in  the  township  of  Sheffield,  and  the  appellant,  Wall  Lynn,  is  their  serraot, 
and  head  brewer.  From  the  year  1828,  down  to  February,  1833,  the  ap- 
pellant resided  in  a  house  situate  in  the  brewery  yard,  under  an  agreement 
bearing  date,  the  1st  oi  November,  1828,  a  copy  of  which  agreement  is 
annexed  to  this  case.  In  February,  1833,  the  health  of  the  appellant  being 
impaired,  he  removed  from  the  house  in  the  brewery  yard,  to  one  with  a 
garden  attached  to  it,  at  Farm  Bank,  about  a  quarter  or  half  mile  from  it, 
belonging  to  one  Drury,  who,  upon  the  trial  of  the  appeal,  stated,  that  he 
made  the  agreement  with  the  appellant,  and  saw  no  one  else  upon  the  mat- 
ter,  and  that  the  rent  was  35/.  pounds  per  annum ;  but  that  he  considered 
Raweon  &  Co.,  as  his  tenants.  Upon  the  sale  of  the  said  house,  by  Drury, 
to  one  George  Rodgere,  the  same  tenancy  was  continued.  When  the  ap- 
pellant removed  from  the  house  in  the  brewery  yard,  to  the  house  at  Farm 
Bank,  the  furniture  which  belonged  to  the  proprietors  of  the  brewery,  \t^ 
then  removed  to  the  house  at  Farm  Bank,  and  another  servant  of  Rowson  & 
Co.,  was  then  put  by  them,  into  the  occupation  of  the  house  in  the  brewery 
yard.  The  appellant's  salary  v^is  at  the  same  time  increased ;  the  rent  and 
rates  were  paid  by  Raweon  &  Co ,  at  the  brewery.  The  assessment  for 
window  duty,  for  the  House  at  Farm  Bank,  was  regularly  made  in  the  name 
of  the  appellant,  and  paid  at  the  brewer}^  without  any  objection  to  the  form 
of  assessment.     Appellant  had  also  been  assessed  to  the  poor  iste,  in  every 
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rate,  since  his  entry  upon  the  house  at  Farm  Bank,  in  respect  of  those  pre-   Qmmi*«  Bemek: 
mises.     An  objection  was  made  to  the  last  rate  but  two,  before  that  appealed     f^^^^^^^ 
against,  on  the  ground  that  Rawson  &  Go.  o«ght  to  have  been  rated,  but  the  «. 

two  last  rates  had  been  in  the  same  form  as  before,  and  they  had  been  paid  ^^"  ^^"*- 
without  objection.  In  1833,  the  appellant  was  summoned  for  the  payment 
of  the  registration  shilling,  under  the  Reform  Act,  which  he  paid,  together 
with  the  costs  of  the  summons.  In  the  years  1832  and  1833,  when  the  name 
of  the  said  appellant  was  inserted  in  the  list  of  voters,  for  the  election  of 
members  of  parliament,  as  the  occupier  of  the  house  at  Farm  Bank,  he  ob- 
jected to  his  name  l)eing  inserted  in  the  list  No  formal  objection  however, 
had  been  made,  according  to  the  provisions  of  the  Reform  Act,  and  the  name 
remained  upon  the  register.  In  1834,  the  name  of  the  appellant  was  again 
inserted  in  the  list  of  borough  voters ;  a  regular  objection  was  made  to  his 
name  being  inserted  there,  which  was  disallowed  by  the  revising  barrister, 
after  hearing  evidence  on  the  subject,  and  the  appellant's  name  was  retained. 
At  the  election  for  borough  meml>ers,  in  Janvary,  1835,  the  appellant  ten- 
dered his  vote,  and  on  being  asked  whether  he  voted  for  the  house  in  Farm 
Bankj  replied,  that  he  did,  and  voted  accordingly.  The  appellant,  at  the 
time  of  the  appeal,  insisted  in  conformity  with  his  notice  of  appeal,  that  he 
lived  in  the  house  at  Farm  Bank,  as  a  servant  only,  and  was  not  liable  to  be 
rated,  but  that  the  said  Catharine  Eyre,  and  Hannah  Rawson  ought  to  have 
been  rated.  Upon  the  hearing  of  the  appeal,  the  said  Catharine  Eyre,  and 
Hannah  RatMon  appeared  by  their  counsel,  and  contended,  that  they  were 
the  parties  liable  to  be  rated,  and  that  the  said  appellant  occupied  the  house 
at  Farm  Bank,  as  their  servant  only.  The  Sessions  decided,  that  the  ap- 
pellant vras  liaUe  to  be  rated,  subject  to  the  opinion  of  this  Court,  on  all 
the  facts  of  the  case. 

By  the  agreement  which  was  between  WaR  Lynn,  of  the  one  part,  and 
Hannah  Raweon,  on  behalf  of  herself  and  her  partners,  of  the  other  part ; 
W.  L^  in  consideration  of  the  salary  and  privileges  thereinafter  mentioned, 
agreed  to  serve  them  as  clerk  and  brewer,  &c.,  and  H,  R,,  agreed  to  pay  him 
a  certain  salary,  and  also  to  permit  him  to  occupy  and  enjoy  the  house  ad- 
joining the  buildings  and  brewery  of  the  said  co-partners  in  Pond-lane,  in 
^ufieid,  as,  and  for  the  place  of  his  residence,  free  and  clear  of  and  from  all 
rent,  rates,  and  taxes;  another  clerk  being  also  provided  with  board  and  lodg- 
ing, in  the  same  house,  if  required  by  the  co-partners,  such  clerk  defraying 
the  expences  of  his  board,  which  salary  and  house  accommodations  are  to  be 
in  fall  satisfiiction  and  compensation  for  all  other  perquisites  of  every  descrip- 
tion, and  for  any  expences  incurred  by  him,  the  said  Wall  Lynn,  in  the  ser- 
vice of  his  employers,  in  or  near  Sheffield,  either  in  soliciting  orders  or  other- 
wise, in  and  about  the  business  and  concerns  of  the  said  co-partners^  save 
and  except  such  expences  as  shall  be  specifically  agreed  upon  between  the 
said  parties.  There  were  also  provisions,  enabling  either  of  the  parties  to 
determine  the  service,  by  three  months'  notice. 

Bainee,  in  support  of  the  order  of  Sessions,  was  stopped  by  the  Court. 

Wcrtley,  contrd. — The  question  in  this  case,  turns  upon  the  circumstanets 
under  which  Lynn  occupied  these  premises,  and  these  are  ascertained  by  le- 
fereoce  to  the  agreement,  because  there  is  nothing  to  shew  that  the  terras 
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Queefi^aBmk,  of  the  agreement  were  altered,  though  the  place  of  residence  was  rimnged, 
The  Qmir     ^°^  ^^^  change  is  accounted  for,  by  the  ill  health  of  the  party.     From  the 

Wall^tnw  ^^^^9  '*  appears,  that  Lynn  was  not  an  independent  occupier,  that  his  occu- 
pation was  for  the  purpose  of  his  service,  and  depended  upon  the  continuance 
of  it,  and  the  rent,  rates  and  taxes  were  paid  by  his  employers.  The  original 
intention  of  the  parties  is  to  be  regarded.  Rex  ▼.  Crediton  (a).  An  import- 
ant fact  distinguishes  this  from  the  analogous  cases,  Lynn  was  not  to  enjoy 
the  entire  occupation,  he  was  to  take  in  another  workman,  when  required. 
The  employers  therefore,  retained  some  interest  in  the  house.  In  these  cases, 
and  where  the  question  has  been,  whether  a  party  gained  a  settlement  by  the 
occupation,  the  Court  has  always  enquired  what  is  the  primary  object  of 
the  occupation.  That  has  been  the  principle  of  all  the  decisions,  whatever 
has  been  their  result ;  and  it  has  been  held  sufficient  to  prevent  a  party  from 
gaining  a  settlement,  that  his  occupation  was  even  connected  with  his  em- 
ployment, as  a  servant,  Rex  v.  Field  (6) ;  Rex  v.  Seacroft  (c) ;  Rex  v. 
Keletem  (</);  Rex  v.  Cheekunt(e)  ;  Rex  v.  Iken  (/);  Rex  v.  Minster 
(y).  The  same  principle,  if  adopted  here,  must  determine  that  this  party  is 
not  liable,  as  occupier,  to  the  payment  of  rates.  The  case  of  Rex  v.  Melk- 
ridge  (A),  is  probably  relied  on  by  the  other  side ;  but  that  is  distinguish- 
able. There  was  nothing  in  that  case,  necessarily,  to  connect  the  residence 
with  the  employment  as  servant ;  and  there  also,  the  decision  mainly  turned 
on  the  presence  of  the  words  **  exclusive  enjoyment.*'  That  case  also,  is  one 
which  does  not  seem  to  have  received  much  consideration. — [Patteson^  J.— 
In  all  these  cases,  does  it  not  appear,  that  the  premises  were  the  property  of 
the  employer  !] — ^That  circumstance  can  make  no  diflerence,  since  the  pay- 
ment of  the  rent,  rates  and  taxes  here,  was  wholly  by  the  employer.  Here 
also,  the  party  has  done  every  thing  in  his  power  to  relieve  himself;  and  the 
circumstance  of  his  having  voted,  cannot  alter  his  legal  liability. 

Since  the  passing  of  the  Reform  Act,  another  consequence  has  been  at- 
tached to  decisions  of  these  questions ;  by  that  Act,  rating  is  considered  as 
a  test  of  property ;  it  becomes  therefore,  of  most  essential  importance,  to  de- 
termine who  is  the  actual  responsible  occupier.  If  it  be  determined,  that 
parties,  circumstanced  as  the  appellant,  are  to  be  considered  occupiers,  it  will 
be  in  the  power  of  large  proprietors,  in  boroughs,  to  create  a  constituency 
at  their  pleasure. 

Lord  Dbnman,  C.  J. — Upon  these  facts,  I  can  entertain  no  doubt  what- 
ever, that  this  party  was  the  independent  occupier  of  these  premises.  They 
were  taken  by  him  ;  the  agreement  to  pay,  was  by  him ;  he  was  the  person 
liable  to  the  landlord ;  against  him  the  warrant  would  have  issued,  in  case 
these  rates  had  not  been  paid ;  and  the  allowance  afterwards  made  to  him,  in 
his  accounts  with  his  employers,  cannot  operate  to  relieve  him  from  that  primary 
liability.  Because  a  man  is  in  service,  he  is  not  therefore,  disabled  from  be- 
coming an  independent  occupier.  The  cases  cited,  are  not  applicable ;  there 
is  nothing  here  at  all  analogous  to  a  residence  on  any  part  of  the  master's 
premises  in  respect  of  his  employment. 

(a)  2  B.  &  Ad.  493.  (c)  1  B.  &  A.  47.1 


(0 


(h)  5  T.  R;  587.  (/)  2  A.  &  E.  147. 

(c)  2  Bi  &  S.  472.  (^)  3  M.  &  S.  276. 

(cO  5  M.  &  S.  136.  (h)  1  T.  R.  598. 
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LmxBDALB,  J. — ^These  premises  clearly  were  let  to  Lynn,  and  he  be^    Qtte^Beneh. 
came  tenant  as  to  tliem,  in  law,  and  he  was  the  actual  occupier.    The  ques-     TheQuiiir 
tk»  is,  was  he  so  occupier,  as  to  render  him  liable  to  be  rated  ?     ^ow,  as  to   i^     *'• 
this  house,  the  employers  had  no  power  lo  put  in  any  other  parties,  nor  to 
interfere  with  his  internal  arrangements  in  any  way.    He  had  absolute  do- 
minion oyer  it,  and  though  they  might  be  the  parties  ultimately  paying  the 
leTies,  that  circumstance  would  not  render  him  the  less  the  occupier,  and  as 
audi,  immediately  liable. 

Pattbson,  J. — None  of  the  cases  cited  are  in  point  L^nn  was  actually 
tenant  of  the  house,  and  the  employers  had  no  authority  over  it.  It  is  not 
eyen  stated  that  the  contract  was  made  on  his  behalf,  as  servant. 

Williams,  J.,  concurred. 

Order  of  Sessions  confirmed. 


Robinson  v.  Messenger.  ^^^^ 

A  CTION  for  the  breach  of  a  warranty  of  a  horse ;  Pleat ;  firtt,  that  the  de-  The  Statut* 

fendant  did  not  warrant  the  horse  ;  ieeond,  that  the  horse  was  not  un-  g.  5 "which  en- 
sound.  At  the  trial  of  the  cause,  befcMre  Paiieion,  J.,  a  yerdict  was  found  for  *^^^  « ja<l8« 
the  defendant,  on  the  first  issue,  and  for  the  pUintifi^on  the  second  issue;  and  deprive  a  piain- 
the  learned  judge  certified,  imder  4  &  5  Ann,  c.  16,  sec.  6,  that  the  de-  ^f .double**' 
fendant  had  a  probable  cause  for  pleading  the  second  plea.  At  the  taxation  issue,  is  not 
of  the  coats,  the  Master  refused  to  tax  the  plaintiff  the  costo  of  the  second  ^^^^,t!1 
issue,  whereupon  a  rule  nisi  was  obtained  to  review  the  taxation.  4  w.  4,  No.  7. 

Armttrong,  and  Sir  G.  Lewin,  shewed  cause.— By  4  &  5  Ann,  c  16,  sec. 
5,  a  plaintiff  is  entitled  to  his  costs,  "  unless  the  judge,  who  tried  the  said 
issue,  shall  certify  that  the  defendant  had  a  probable  cause  to  plead  such 
matter,  which  upon  the  said  issue  shall  be  found  against  him."  As  the 
judge  has  certified,  the  defendant  is  not  liable  to  pay  the  plaintiff  his  costs .  It 
will  be  contended  on  the  other  side,  that  the  rule  oiHil  7!,  4  Wm.  4,  No.  7, 
fenders  the  certificate  inoperative ;  but  the  rule  cannot  have  the  effect  of  re- 
pealing an  Act  of  pajdiaraent,  by  implication. 

DtuuUu,  in  support  of  the  rule. — The  judge  had  no  authority  to  grant 
this  certificate,  inasmuch  as  the  provisions  of  the  Stat,  of  Ann,  are  repealed 
by  the  rule  of  Hii.  T,,4  fV.4,  No.  7  (a).  That  rule  directs,  that  where 
there  is  more  than  one  plea  upon  the  record,  and  the  party  pleading,  fails  to 
establish  a  distinct  ground  of  ans^  er  in  respect  of  each  plea,  a  verdict  and 
judgment  shall  pass  against  him,  upon  each  plea  which  he  shall  have  so 
fiiiled  to  establish,  and  he  shall  be  liable  to  the  other  party,  for  all  the  costs 
occasioned  by  such  plea,  including  those  of  the  evidence,  as  well  as  those  of 
the  pleadipgs.    By  the  preamble  to  the  rules  of  Court,  of  J7t7.  7!,  4  Ff^  4^  it 

(a)5B.I^Ad,App.IV. 
yoL.  I.  2  c 
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Quee^^Benek,  IS  provided,  that  they  shall  be  of  the  like  force  and  efiect,  as  if  they  had  been 
expressly  enacted  by  parliament  (6).  The  eonstruction  which  ought  to  be 
put  upon  the  Statute  of  4  &  5  Arm,  has  been  considered  m  two  recent  cases, 
S^feneer  v.  Hamerion  (c),  and  Bird  v.  Higginson  (rf) ;  but  the  point  now  be- 
fore the  Court  has  never  been  expressly  decided.  In  Simpton  v.  Hurdiu 
(0),  it  was  held,  that  the  rule  of  Court  was  subservient  to  the  Statute  of  43 
Eiig,  c.  6 ;  but  that  was  to  discourage  the  practice  of  bringing  frivolous  ac- 
tions.— [Paiieion,  J. — The  same  point  has  been  decided  in  this  Court.] 

Per  Curiam  (/). — We  are  of  opinion,  that  the  rule  does  not  repeal  the 
Statute  of  Ann,    This  rule  must  therefore  be  discharged. 

Rule  discharged. 

(b)  5  B.  &  Ad.  App.  I.  (c)  2  M.  &  W.  84. 

(c)  4  A.  &  £.  413 ;  1  Har.  k  Wol.700.         (/)  Lord  Denmany  C.  J.,  lAiUedaU, 
(</)  5  A.  &  £.  83 ;  2  Har.  &  Wol.  278.      PaUetim,  and  fFiUiamt,  Js. 


j«m4.        Morgan  v.  Hallbn  and  another,  Executors  of  Sarah  Ann 

Ironmonqer. 

An  mpothecary     ASSUMPSIT  for  work  and  labour  of  the  plaintiff,  as  a  surgeon  and  apo- 
atiendl.n!2«  ^^  thecary,  and  for  medicines  found  and  provided  for  the  testatrix,  and  on  an 

andabo  for  me-  account  Stated.  The  defendants  pleaded  non  aiMvmpMerunlf  and  that  the  plain- 
quwttSnfoMh*  tiff  had  not  sustained  damages  beyond  124^,  which  they  paid  into  Court.  The 
juryis,  whether  plaintiff  claimed  to  recover  204/.  1 6^.  6^.,  for  medicines  supplied  to  the  testa- 
am>id  him  a  trix,  and  for  attendances,  between  1830  and  1835.  By  the  bill  of  particulars, 
muneratlon'for  ®®P*"^te  charges  were  made  for  each  quantity  of  medicine,  to  the  amount 
hia  lerTices.  of  96/.  16«.  Sd, ;  and  a  charge  of  108/.  was  made  for  attendances,  none  of 
which  related  to  any  surgical  operation. 

At  the  trial  before  Liltiedale,  J.,  at  the  Staffordehire  Summer  Assizes, 
1836,  it  appeared  that  the  plaintiff  was  a  surgeon  and  apothecary,  and  had 
visited  the  deceased  in  that  capacity,  since  the  year  1820.  In  1828,  the 
plaintiff  had  sent  in  a  bill  to  Mr9.  Ironmonger,  with  charges  for  medicines,  to  the 
amount  of  96/.  12«.  6^.,  with  an  item  for  extraordinary  attendances,  to  which 
no  sum  was  affixed ;  upon  that  occasion,  the  deceased  paid  the  bill,  with  the 
addition  of  20^  for  the  attendances.  The  plaintiff  proved  the  delivery  of  the 
medicines  mentioned  in  the  bill  of  particulars,  and  that  they  were  charged  at 
a  reasonable  rate ;  and  also,  that  he  had  been  accustomed  to  visit  the  deceased 
almost  every  day,  and  occasionally  several  times  in  one  day.  The  defendants 
contended,  that  they  were  only  liable  to  pay  for  the  medicines,  and  relied 
upon  Towne  v.  Lady  Greeley  (a).  The  learned  judge  said*  he  should  not 
decide  the  question  of  law,  but  left  the  jury  to  say  whether,  under  the  cir- 
cumstances, the  plaintiff  was  entitled  to  recover  any  thing  beyond  the  amount 
paid  into  Court.     The  jury  found  a  verdict  ibr  the  plaintiff,  for  80/.  6«.  Ad, 

A  rule  niei  was  obtained  to  enter  a  nonsuit,  or  a  verdict  for  the  defendaotSi 
or  for  a  new  trial. 

(a)  3C.&P.581. 
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Ta^aurd,  Serjt.,  M'Mtthm,  and  R,  V.  Ruhardi,  shewed  caused — ^There  Quei^Benek. 
is  DO  priDcipIe  of  law,  which  prevents  an  apothecary  from  charging  for  his  at- 
tendances, as  well  as  for  medicines  supplied.  In  many  cases,  it  is  absolutely 
necessary  that  an  apothecary  should  charge  for  his  joumejrs;  because,  if  he 
travds  a  considerable  distance,  no  profit  which  he  could  reasonably  put 
upon  medicine,  would  be  a  suflkient  compensation  to  him.  Hand^y  y,  Hm- 
iom  {h)  is  an  express  authority  for  the  plaintiff,  for  there  Lord  TmUerden^ 
C.  J^  allowed  an  apothecary  to  recover  for  attendances,  as  well  as  for  medi- 
cines ;  and  as  in  the  present  case,  the  reasonableness  of  the  charges,  was  left 
as  a  question  for  the  jury.  In  Gentham  v.  Germain  (c),  where  an  arbitrator 
had  awarded  an  apothecary  certain  charges  for  attendances,  the  Court  refused 
to  disturb  the  award. 

C.  P&illipi,  and  Btuby,  eonird. — It  appears  by  the  settlement  of  the  first 
bill,  in  1828,  that  the  plaintiff  had  agreed  to  leave  the  item  for  attendances  to 
be  filled  up  at  the  discretion  of  the  deceased,  and  a  reasonable  sum  has  been 
paid  into  Court,  to  discharge  that  portion  of  the  plaintiff's  demand,  J\iMon  v. 
Battmg  (d ).  In  Tawne  v.  Lady  Gretiey,  Beti,  C  J.,  expressly  decided 
that  an  apothecary  may  charge  for  attendances,  if  he  pleases,  or  he  may 
charge  for  the  medicine  he  sends,  but  that  he  cannot  charge  for  both.  That 
case  was  not  cited  in  Handey  v.  Henton,  In  Gemkam  v.  Germain,  the 
Court  refused  to  interfere,  because  the  objection  did  not  appear  upon  the 
face  of  the  award.  At  all  events,  the  case  has  not  been  properly  left  to  the 
jury. 

Lord  Dbnman,  C.  J. — I  do  not  put  the  same  construction  as  the  defendant's 
counsel  do  upon  the  judge's  direction  to  the  jury.  I  understand  him  to  have 
said ;  if  this  is  a  question  of  law,  it  shall  be  considered  hereafter,  but  I  shall 
ask  you  to  say,  first,  whether  you  believe  there  was  any  contract  between 
these  parties,  that  the  plaintiff  should  not  be  paid  for  his  attendances ;  and 
secondly,  if  there  was  no  such  contract,  whether  the  charges  for  medicines 
and  attendances  are  reasonable.  I  confess,  I  think  the  jury  have  been  very 
liberal ;  but  it  was  altogether  a  question  of  fact,  and  the  jury  have  determined 
that  there  was  no  such  contract,  and  that  the  charges  for  attendances,  were 
leasooable.    That  being  so,  we  cannot  interfere. 

LiTTtSDALB,  J. — ^I  do  uot  Say  whether,  in  point  of  law,  an  apothecary  may 
in  an  cases,  charge  for  attendances,  and  also  for  medicines.  I  put  surgical 
operations  out  of  the  question.  An  apothecary  may  have  to  go  several  miles 
to  see  a  patient,  and  Uien  find  that  no  medicines  are  required ;  and  it  would 
be  a  very  incmivenient  practice,  to  require  him  to  send  a  quantity  of  medicine, 
which  would*  at  least,  be  useless.  On  the  other  hand,  there  may  be  cases 
where  the  apothecary  has  not  far  to  go,  and  where  medicines  are  required ; 
in  such  cases,  the  charges  for  medicine  may  be  a  sufikient  remuneration. 
The  question  whether  charges  may  be  made  for  both,  is  entirely  for  the  jury. 
So  hm  it  was  a  question  for  the  jury,  whether  the  plaintiff  agreed  that  he 
should  make  no  chaige  for  his  attendances.  I  can  imagine  many  cases  where 
an  apothecaiy  may  properly  make  specific  chaiges  for  his  attendances. 

4C.&P.  110.  (c0  3£Bp.I92L 

UMoore^I. 

2c2 
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Qfu^BeaA.  Pattb80N»  J. — ^I  am  not  avare  of  any  case  which  is  precisely  siinilar  to 
the  present.  There  may  be  an  express  contract  either  to  charge  for  attend* 
aoces,  or  not.  Therefore,  the  first  question  must  be,  whether  there  was  any 
express  contract  between  the  parties  ;  then,  in  the  absence  of  any  such  oon« 
tract,  the  next  enquiry  is,  as  to  the  sum  which  the  plaintiff  is  entitled  to  re- 
cover, as  a  reasonable  compensation  for  his  services.  That  is  entirdy  • 
question  for  the  jury.  If  the  medicines  are  charged  at  so  high  a  rate,  as  to 
include  a  reasonable  compensation,  then  the  attendances  ought  not  b  be 
allowed.  The  circumstance  of  separate  charges  being  made,  does  not  make 
any  difference ;  and  I  cannot  see  how  this  can  be  treated  as  a  question  ot 
law. 

^Williams,  J. — ^It  seems  to  me,  that  this  case  was  properly  left  to  the  jury. 
Was  the  money  paid  into  Court  a  fair  compensation  for  all  Uie  chaiges  which 
were  made!    The  jury  have  Ibund  that  it  was  not. 

Rule  dischaiged. 


I 

( 
jm  11.  RouTLEDGB  V.  Abbott  and  others. 

TnmM  for  nPRESPASS  for  breaking  and  entering  the  dwelling-house  of  the  plaintifl^ 
enterin^  "^  "^^  taking  away  divers  goods,  Sec,  and  converting  the  same. 

dwelliD^-teage^  Pleas ;  first,  not  guilty ;  teeond,  that  the  dwelling-house  was  not  the  dwell- 
mway^^t  ing-house  of  the  plaintiff,  nor  the  goods  the  goods  of  the  plaintiff;  third,  as  to 
^rein.  Pleat,  taking  and  converting  the  goods,  a  commission  of  bankruptcy  against  Frandi 
MemMy,^J'  KnowUs  ;  that  defendants  were  his  assignees ;  that  the  goods  were  bis  before 
sMiU ^»e^t  ^^  bankruptcy ;  and  that  they  had  taken  them  as  his  assignees, 
uie  house  and  At  the  trial,  before  Denman,  C.  J.,  at  the  London  Sittings  after  MiehaeimaM 
pU^tiff;^<Uhi-  T^'^*  1837,  the  jury  found  a  written  verdict,  that  the  house  and  fixtures 
^Mhat  the  belonged  to  the  plaintiff,  and  also  that  the  furniture,  bought  by  the  plaintifl^ 
■eiiedi»^«  belonged  to  him,  and  that  they  found  for  the  phintiff,  damages,  100/1 
of  the  effects  of  Besides  these  furniture  and  fixtures,  there  were  other  goods  and  chattels  on 

aoenknipt*!  .  *  \.  ■%>  *  •  • 

esute,  whereof  the  premises,  which  were  not  included  in  the  verdict;  and  the  jury,  m  answer 
wu  9^^^  ^  ^  question  by  his  lordship,  said  that  these  belonged  to  KnowUt^  The  poHm 
The  jury  found    was  drawn  up  in  the  ordinary  form  for  the  plaintiff,  and  thereupon, 

and  some  of  the 

S^*t^*^°M^       ^'"*  ^'  P^^^*  obtained  a  rule  m«,  to  amend  the  poitea,  in  conformity 

tiff;  and  t£it       with  the  finding  of  the  jury. 

the  other  goods 

uS^W*  Sir  W.  W.  FoUett  now  shewed  cause.— It  is  contended,  on  the  part  of  the 
^^!T  ,  ,  defendants,  that  part  of  the  second  and  third  issues  upon  this  verdict  are  found 
issues  on  the  '  for  them :  but  this  is  not  so.  The  issue  is  found  wholly  for  the  plaint!^  if 
thM  piMs  ^®  y^y  ^^^  ^^^^  ^  trespass  has  been  committed  as  to  any  goods.  By  the 
were  divisible,  rule  HiL  T.  2  W.  4,  s.  74,  the  defendant  is  entitled  to  the  costs  of  all  issues 
defendut  ra  found  for  him.  It  cannot  be  contended  that  any  issue  was  found  for  the 
^^'fiSdi'*^?*^^®"^'"*^* — [^^^^^^^»  ^' — The  defendants  may  have  incurred  costs  in 
the  jury  so  en-  proving  that  some  part  of  the  goods  belonged  to  them,  should  not  theretore 
JUJJ^"  *^-       the  costs  be  divided  !] — ^The  plaintiff  may  have  given  no  evidence  aa  to  tha' 
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part.  The  only  iBsae  tendered  by  the  plaintiff  was,  did  the  defendants  take  Quee^Bemh. 
any  goods!  the  jury  were  not  compellable  to  give  any  verdict  as  to  the  rest 
By  determining  the  question  in  this  action  the  property  is  not  bound,  the  only 
inquiry  is  as  to  the  amount  of  damages,  and  that  is  regtdated  by  the  extent 
of  the  injury.  It  is  utterly  unimportant  whether  or  not  the  defendants  have 
carried  away  other  goods  belonging  to  them,  even  though  they  may  answer 
the  description  of  the  goods  named  in  the  declaration.  According  to  the 
argument  which  must  be  used  on  the  other  side,  the  plaintiff  would  always 
be  bound  to  state  the  exact  description  or  number  of  the  goods. — [Paile* 
9an,  J.,  referred  to  the  case  of  Bowen  v.  Jenkint  (a),  where,  in  case  for  disturb- 
ance of  common,  justification  under  a  right  of  common  for  all  cattle,  levant 
and  couehant ;  replication  traversing,  that  all  the  cattle  were  defendant's 
commonable  cattle,  hfoant  and  eauehant,  the  defendant  having  proved  a  right 
of  common  for  his  cattle  levant  wa6  amehant,  it  was  held,  that  there  being  no 
new  assignment,  the  plaintiff  could  not  prove  a  surcharge.] — ^There  the  num- 
ber was  held  immaterial,  as  it  was  enough  for  the  defendants  to  shew  a  justi- 
fication. So  here  the  number  of  goods  stated  is  wholly  immaterial. — [Patte- 
ean^  J.— They  might  affect  the  amount  of  damages.] — Those  were  determined 
upon  before  the  question  was  asked  by  the  learned  judge.  Assuming  that 
the  plaintiff  confined  his  proof  as  to  the  goods  that  were  his,  the  defendants 
could  not  then  have  gone  into  evidence,  to  shew  that  the  rest  belonged  to 
them.  If  the  plaintiff  proves  that  any  goods  belonging  to  him  have  been 
trespassed  upon,  the  jury  are  bound  to  find  the  issue  for  him.  It  cannot  Ije 
said  that  a  distinct  issue  is  raised  as  to  each  individual  chattel. 

Sir  F,  PdHock  (Butt  was  with  him),  eontrd, — Firttly,  the  issues  have 
already  been  divided  by  the  verdict  of  the  jury ;  eecmdly,  they  ought  to  be  so 
divided.  It  is  not  correct  to  state  that  this  is  an  action  for  the  damages  done  to 
these  goods ;  it  is  for  taking  them ;  and  as  soon  as  the  damages  are  recovered 
by  the  plaintiff,  the  goods  to  which  they  relate  become  the  property  of  the 
defendants.  The  verdict,  as  to  the  rest  of  the  goods,  was  for  the  defendants. 
The  question  is  the  same  as  if  trover  had  been  brought  for  a  horse  and  a  bale 
of  goods ;  plea,  that  the  horse  and  the  bale  of  goods  belong  to  Ehowlee.  If  the 
jury  had  ibund  that  the  horse  belonged  to  Knotclee,  and  the  bale  of  goods  not, 
the  costs  would  surely  have  been  divisible.  The  defendants  are  not  bound 
to  pay  the  costs  of  trying  an  issue,  much  the  larger  part  of  which  may  have 
been  decided  for  them.  In  Doe,  d.  Errington  v.  Errington  {b\  the  plea 
was  not  guilty  only,  yet  the  issue  was  held  to  be  divisible.  In  FJrudhomme 
V.  Eraser  (e),  which  was  an  action  of  libel ;  plea,  not  guilty ;  and  the  jury 
negatived  the  greater  part  of  the  libel ;  it  was  held  that  the  plea  raised  dis- 
tinct issues  on  the  different  allegations  in  the  declaration,  and  that  the  plaintiff 
was  entitled  to  costs  for  such  of  those  allegations  only  as  were  found  by  the 
jury  to  apply  to  him.  He  also  mentioned  Cow  v.  TKomatoii  (iQ.— {He  was 
then  stopped  by  the  Ck>urt.] 

Bma  suggested,  that  as  to  the  third  plea,  the  verdict  ought  to  be  for  the 

r«)  Will.,  Wol.  &  Dav.  51 1 .  (c)  4  N.  Ii  M.  512. 

_W^DqwL  p.  C.  602;  1  Har.  Si         (<0  2  C.  Ii  J.  498;  1  Dowl.  P.  C.  512. 
W oL  502» 
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Qwcn't  9mA  defendants,  since  the  plsinliff,  if  he  sued  for  goods  other  thin  those  taken 
BotTTLiDOB     ^^^  ^  oommissieny  ought  to  have  new  assigned. 


Abbott. 


LiTTLBDALS,  J. — That  plea  would  be  divisible  without  any  new  assign- 
ment, since  the  pbintiff  in  substance  says,  that  each  pared  of  goods  is  his. 

Per  Ctin'mn.— Judgment  must  be  entered  for  the  plaintiff  on  the  first  issue, 
on  the  second  and  third  issues  distributiyely. 

Rule  absolute. 


Jmtl. 


AiUftcnieiitby 
the  defendanl 
to  the  plaintiff, 
that  he  nay 
•afely  lend 
money  to  X, 
because  the 
title  deeda  of  an 
estate  which  J. 
has  just 
bought,  are  in 
the  possession 
of  the  defend- 
ant, and  that 
nothinj^  can  be 
done  without 
the  knowledge 
of  the  defend 
ant,  and  that 
the  platntiif 
will  be  perfect- 
ly safe  in  mak- 
ing the  loan  to 
J.,  is  a  repre- 
sentation con* 
cerning  the 
ability  of  J. 
within  the 
meaning  of 
9G.4,cl4, 
■.6. 


Swan  v.  Phiupps. 

r^ASE.  The  deckuration  stated  that  the  defendant,  being  an  attorney,  and 
contriying,  &c,  and  to  induce  her  to  lend,  &c.,  iaisely  and  deceitfully  re- 
presented to  the  plaintiff  that  ihe  mighi  eaftly  lend  to  one  JelUeeree  the  sum 
of  300/.  and  take  no  further  security  for  the  repayment  thereof,  and  interest 
thereon,  than  the  promissory  note  of  the  said  JeUieoree ;  because  tke  title 
deede  to  a  certain  eetate,  which  the  defendant  aeserted  and  represented  that 
the  eaid  Jellicorse  hadjuet  bought,  were  in  the  poeeeeeion  of  the  defendant, 
and  that  nothing  could  be  done  without  the  knowledge  of  Ui/e  defendant ;  and 
that  the  plaintiff  would  be  perfectly  eafe  in  making  euch  loan  to  the  eaid 
Jellicorse,  upon  the  terme  aforeeaid.  By  means,  &c.  Averment,  that  the 
plaintiff  confiding,  &c.,  did  lend,  &c ;  ayerment,  negatiTing  the  facts  stated  in 
the  representation ;  averments  of  the  knowledge  of  the  defendant  that  the 
loan  was  not  repaid,  and  that  JeUieoree  had  become  bankrupt,  IVea,  that 
the  said  representations  related  to  the  ability  oiJeUicoru,  to  wit,  his  ability 
to  repay  the  said  sum  of  money ;  and  that  the  representations  were  not, 
nor  was  any  part  of  them,  made  in  writing,  signed  by  the  defendant ;  con- 
cluding with  a  verification. 

General  demurer  and  joinder  in  demurrer. 

The  grounds  of  demurrer  stated  in  the  marginal  note  were,  that  the  plea 
afforded  no  answer  to  the  action,  because  the  representations  related  to  the 
possession  of  the  deeds,  and  not  to  the  ability  of  JeUieoree  within  the  mean- 
ing of  9  Cr.  4,  c.  14,  8.  6;  and  therefore  that  the  lepresentations  need  not 
be  made  in  writing. 

R,  V,  Richardey  in  support  of  the  demurrer. — In  order  to  bring  this  repre- 
senUtion  within  the  Statute  9  Cr.  4,  c.  14,  s.  6,  it  must  have  been  some 
''  representation  or  assurance  made  or  given,  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person,  to 
the  intent  or  purpose  that  such  other  person  may  obtain  credit,  mcmey,  or 
goods."  Now,  the  words  laid  in  the  declaration  do  not  fall  within  this  descriptkn. 
The  representatwn  is  rather  respecting  the  defendant  himself;  and  supposing 
them  to  apply  to  JeUieoree  at  all,  they  are  rather  in  disparsgement  of  his  ability 
than  otherwise,  since  they  shew  that  the  deeds  of  his  estate  are  not  in  his  own 
possession.  It  cannot  be  contended  that  every  representatkn  reelecting  a 
person  desiring  to  obtain  credit,  must  relate  to  his  ability.    Suppose  a  false 
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npiesentatkm  were  made  respecting  the  place  in  which  such  person  then  Qut^fiBtm^ 
was ;  that  certainly  would  not  be  within  the  Statute.  The  case  of  Htuloek 
T.  Ferguson  (a),  affords  no  assistance  on  the  present  occasion,  because  there 
the  w^s  used  were  clearly  within  the  Act.  In  Lyde  r.  Barnard  (b),  the 
lacts  were  Tery  different ;  the  representation  there  was,  tha^  Lord  Edward 
TXynneV  interest  in  a  certain  fund  was  only  charged  to  a  certain  extent. 
The  judges  were  equally  divided  as  to  the  question  whether  or  not  this  was 
a  representation  which  fell  within  the  Act ;  but  they  all  agreed  that  the 
Statute  was  meant  to  apply  to  representations  as  to  the  ability  of  the  party 
only,  and  not  to  representations  respecting  other  matters.  Adopting  that  con- 
struction as  correct,  it  is  clear  that  this  present  case  is  not  within  the  Statute, 
since  the  statement  related  to  the  custody  of  the  deeds,  not  to  the  ability 
of  JelHearte, — [Lord  Denman,  C.  J, — Probably  the  other  side  rely  on  the 
statement,  that  the  plaintiff  might  safely  lend,  &c] — The  reason  given  for 
that  statement  cannot  be  separated  from  it,  the  whole  is  one  representation. 
If  the  statement  can  be  separated  from  the  reason  given,  then  the  plea  is 
bad ;  since  it  is  addressed  to  the  whole,  and  applies  only  to  a  part.  If  they 
cannot  be  separated,  then  the  latter  part  overrides  the  former,  and  the  whole 
relates  not  to  the  ability  of  JeUteorie,  but  to  the  custody  of  the  deeds. 

Wighiman,  eantrd. — ^This  was  a  representation  relating  both  to  the 
''  ability'^  and  to  the  ''  dealings^^  <]f  Jeliieorte,  The  statement  that  the  plain- 
tiff might  safely  lend,  relates  to  his  ability ;  that  respecting  the  custody  of  the 
deeds,  to  his  dealings.  The  circumstance  that  the  defendant  went  on,  and 
stated  what  he  considered  the  ability  to  consist  in,  does  not  make  this  the  less 
a  representation  relating  to  the  ability.  Lyde  v.  Barnard  is  very  distinguish- 
able ;  there  the  representation  related  only  to  the  condition  of  a  certain  fund, 
not  to  the  ability  of  Lord  Edward  Thynne  in  respect  of  that  fund.  More- 
over, in  that  case  there  was  no  representation  respecting  the  dealings  of  Lord 
Edward  Thynne. 

R.  V,  Rieharde,  in  reply. 

Lord  Denman,  C.  J. — The  only  question  in  this  case  is,  what  was  the 
meaning  of  the  words  used.  [His  lordship  then  read  the  words].  If  this 
amounted  to  a  mere  statement  that  the  defendant  was  in  possession  of  th^ 
title  deeds,  and  therefore  that  it  was  not  in  the  power  of  Jellicone  to  encum- 
ber the  estate  without  the  knowledge  of  the  defendant,  then  I  think  that  the 
representatk)n  does  not  relate  to  Jettieorse^e  ability,  and  need  not  have  been 
in  writing.  But  if  the  meaning  of  the  words  was,  that  Jellicoree  was  a  man 
who  might  safely  be  trusted,  because  of  the  existence  of  these  deeds  in  the 
possession  of  the  plaintiff,  then  they  were  a  representation  concerning  the 
ability  of  JeUicoree.  And  taking  the  words  altogether,  I  think  such  was 
their  meaning ;  and  therefore  that  they  were  not  actionable^  because  not  in 
writing. 

Ltttlkdalb,  J. — I  think  that  this  was  an  assurance  as  to  the  credit  or 
ability  of  JelUcoree;  the  whole  must  be  taken  as  one  entire  representation. 

(a)  2  N.  &  P.  269 ;  Will.,  Wol.  &  Dav.         {b)  1  M.  &  W.  101 ;  1  Gale,  38a  ] 
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QMm'«J9Mdh^ 


The  defendant  lays,  yon  may  tafely  lend*  and  then  gives  the  reason  why,  as 
a  means  of  enforcing  and  confirming  his  previous  statement  This  certainly 
amoonts  to  a  representation  concerning  the  ability  o^JeUieane. 

Pattbson,  J. — The  only  doubt  I  have  felt,  was  caused  by  the  words, 
**  nothing  can  be  done  without  my  knowledge.**  If  the  statement  made  bad 
stopped  before  them,  no  question  could  have  arisen.  There  would  have  been 
a  representation  as  to  the  ability  of /p/&cor«e,  and  a  reason  assigned,  to  prove 
the  defendants  knowledge  respecting  it.  At  first,  1  thought  that  the  words 
*'  nothing  can  be  done  without  my  knowledge,"  meant  that  the  defendant 
would  take  care  that  the  plaintiff  should  have  the  benefit  of  the  securities  in 
his  possession.  And  then  the  construction  contended  for  would  apply,  that 
the  representation  related  only  to  the  defendant's  own  acts.  But  this,  I  think 
is  a  strained  oonstructbn.  The  more  natural  meaning  is,  yon  may  safely  lend 
this  money,  because  I  know  Jelheane  to  be  a  man  of  ability,  since  I  have 
his  title  deeds. 

Williams,  J.— I  am  of  the  same  opinbn.*  The  allegation  made  amounts  to 
this,  **  Jelheorte,  has  just  bought  an  estate ;  I  know  it,  since  I  have  his  title 
deeds ;  that  increases  his  ability,  and  will  enable  him  to  pay." 

Judgment  for  defendant 


'^^  Ross  V.  Boards. 

€^IR  /.  Campbell,  A.G.,  had  obtained  a  rule  niti  to  set  aside  an  award  made 
in  this  action,  upon  the  grounds— ^ra^  that  the  arbitrator  had  exceeded 
his  authority  with  respect  to  an  agreement  relating  to  an  estate  contracted  to 
be  sold  by  the  defendant  to  the  plaintiff;  and  Meeandly,  that  he  had  not  de- 
ckled whether  the  title  to  the  estate  was  good  or  bad. 

-  The  award,  bearing  date  the  4th  November,  1836,  recited,  that  by  an  order 
of  the  Court,  it  was  ordered  that  all  matters  in  difference  in  a  certain  action 
betwera  the  plaintiff  and  defendant,  and  all  other  matters  whatsoever  in 
diflerence  between  the  said  parties,  and  the  settlement  of  all  questions  on  any 
agreement  existing  between  them,  including  an  inquiry  into  the  fact,  whether 
or  not  the  said  W.  Boards  did  commit  an  assault  on  R.  Roee,  should  be 
referred  to  arbitratbn,  and  proceeded  as  follows :  I  do  award  of  and  con- 
cerning the  matters  to  me  referred,  as  follows ;  that  is  to  say,  touching  an 
agreement,  the  subject  of  evidence  before  me,  1  do  award,  that  the  said  W. 
Boards  do,  at  the  expence  of  the  said  R.  Ross,  convey  to  the  said  /£.  Ross 
the  title  contained  in  the  two  abstracts,  which  have  been  given  in  evidence 
before  me,  to  the  parcel  of  ground  particularly  specified  in  such  agreement, 
and  pursuant  to  the  intention  of  the  parties  to  the  said  agreement ;  and  such 
parcel  is  to  extend  unto  a  certain  brook,  the  subject  of  evidence  before  me,  so 
that  the  boundary  line  between  the  respective  properties  of  R.  Ross  and 
W.  Boards,  shall  be  the  line  marked  A  B  in  the  accompanying  plan.  And  I 
do  further  award,  that  the  said  W,  Boards  shall,  at  the  expence  of  the  said 

N  not  being  final,  and  that  the  arbitrator  had  exceeded  hii  authority. 


The  plaintiff 
agreed  to  pu^ 
cbaaeapieceof 
fffound  of  the 
defendant,  the 
title  to  be  made 
out  to  the  latia- 
faction  of  the 
plaintiff 'a  loli- 
citor.  Ditputet 
haring  ariien 
between  the 
partietp 
one  of  them, 
relating  to  the 
■uiBciency  of 
the  title  to 
the  land,  all 
matter!  in  dif^* 
ferenee  were 
referred  to  arbi- 
tration I  and  the 
arbitrator, 
amongst  other 
things,  directed 
thatthedefend- 
aat  should  coni> 
vey  the  land  to 
the  plaintiff 
and  that  he 
•hould  alio  give 
him  a  bond  of 
tndenmity 
against  any  de» 
feet  in  the  title: 
BM,  thstthe 
swsid  was  bad, 
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Jt.  J{ot#,  eiecate  a  bond  to  the  8aid  R.  Ross,  in  the  penal  sum  of  200/.,  to 
be  fi)rfeited  in  case  of  the  eviction  of  the  said  R,  Rom  from  any  part  of  the 
premises  so  conveyed  as  aforesaid,  by  reason  of  any  defect  of  the  title  so  to  be 
ODDveyed  as  aforesaid.  And  I  do  further  award,  that  upon  execution  of  the 
premises,  the  said  R.  Rou  do  pay  to  the  said  W.  Boards  100/.,  as  mentioned 
in  the  said  agreement.  The  arbitrator  then  proceeded  to  dispose  of  other 
matters  in  dispute  between  the  parties,  and  of  the  costs  which  had  been 
inclined. 

The  agreement,  referred  to  in  the  award,  related  to  the  sale  of  a  piece  of 
land  which  the  defendant  agreed  to  sell  to  the  plaintiff  for  100/ ;  and  it  was 
one  of  the  stipulations  in  the  agreement,  that  the  title  to  the  premises  should 
be  made  out  to  the  satisfaction  of  W.  Blunts  the  vendee's  solicitor.  It  ap- 
peared by  the  afl^avits,  that  one  of  the  matters  in  difference  between  the 
parties,  related  to  the  sufficiency  of  the  title  to  the  land. 

Sir  W.  W.  FoUett  and  Haleomb  shewed  cause. — The  arbitrator  has  in  fact 
decided  upon  all  the  matters  which  were  referred  to  him.  Nor  has  he  ex- 
ceeded his  authority  in  directing  that  the  defendant  should  convey  the  land 
to  the  plaintiff,  and  that  the  defendant  should  give  a  bond  of  indemnity  to 
protect  the  title.  Such  bonds  are  by  no  means  unusual ;  and  it  cannot  be 
inferred,  from  that  circumstance,  that  the  title  is  defective,  Fisher  v.  Kmb' 

Sir  /.  CamphsU,  A.  G.,  and  Skss,  eoiUrd, — ^The  award  goes  beyond  the 
submission,  and  the  arbitrator  has  exceeded  his  authority.  Tlie  submission 
referred  the  rights  of  the  parties,  as  they  existed  under  the  agreement.  It 
was  one  of  the  provisions  in  the  agreement,  that  the  defendant  should  make 
oat  a  title  to  the  premises  to  the  satisfaction  of  the  plaintiff's  solicitor.  But 
the  award  shews  that  the  title  was  a  doubtful  one,  and  the  plaintiff  is  not 
bound  to  accept  it.  A  Ck>urt  of  equity  would  not  compel  the  acceptance  of 
sudi  a  title,  and  the  powers  of  an  arbitrator  are  not  greater  than' those  of  a 
Court  of  equity.  In  Bonner  v.  lAddeU{b\  where  the  plaintiff  and  defendant 
had  entered  into  an  agreement  for  a  lease  for  sixty-three  years,  from  the  1st 
Mojf^  1801,  the  lessee  to  be  allowed  three  years  from  that  time  for  winning 
the  colliery,  without  payment  of  any  rent :  and  an  arbitrator  being  authorized 
to  give  such  direction  for  a  lease,  according  to  the  agreement,  as  he  should 
think  fit,  directed  a  lease  for  68  years  from  the  Ist  May,  1804 :  it  was  heU 
that  he  had  exceeded  his  authority,  and  that  the  award  was  bad. 

Lord  DsiniAN,  C.  J. — ^I  am  o  opinion  that  the  objections  to  this  award 
must  prevail.  The  arbitrator  has  directed  that  a  conveyance  of  the  land  shall 
be  made  by  the  defendant  to  the  plaintiff;  but  he  does  not  say  that  the  title 
is  a  good  cme ;  on  the  contrary,  he  throws  a  doubt  upon  the  title,  by  direct- 
ing that  a  bond  <^  indemnity  shall  be  given.  In  doing  this  he  exceeds  his 
authority.  Moreover,  his  award  is  not  final ;  inasmuch  as  the  bond  of  in- 
demnity may,  in  the  event  of  a  breach  of  the  condition,  lead  to  an  action  for 
the  recovery  of  damages. 

LmxBDALB,  J.— The  title  was  to  be  made  out  to  the  satisftction  of 

(a)  11  East,  18a  (&)  1  Brod.  U  Bing.  Sa 
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W.  Bhni;  and  I  think  the  arbitrator  oaght  to  hare  decided  whetlier  the  title 
was  good  or  not. 

Pattbson,  J.— By  the  agreement,  which  was  entered  mto  bdbre  the  sub- 
mission, it  appears  that  a  title  to  the  premises  was  to  be  made  out  to  the  satis- 
faction of  W,  Blunt;  and  that  must  be  taken  to  mean  that  the  title  should  be 
a  good  one.  It  is  expressly  shewn  that  there  was  a  doubt  as  to  the  sufficiency 
of  the  title,  and  the  arbitrator  shews  that  he  had  a  doubt  respecting  it,  because 
he  required  the  vendor  to  give  a  bond  of  indemnity.  He,  therefore,  directs 
Mr.  Rost  to  take  a  doubtful  title,  which  he  never  agreed  to  do. 

Williams,  J. — ^This  question  is  clear  on  the  face  of  the  submission.  The 
question  as  to  the  validity  of  the  title,  which  was  to  be  made  out  to  the  satis- 
ikction  of  W.  Biuni,  was  one  of  the  matters  referred.  It  is  quite  obvious  that 
the  arbitrator  has  not  decided  whether  the  title  was  good :  so  that  he  has  not 
settled  one  of  the  questions  between  the  parties. 

Rule  absolute. 


jwM  6.        Wilder  v.  Speer,  Graves  and  others^  Winch  and  others. 

1.  A  dis-        nPRESPASS  for  distraining  the  plaintiff's  ewes  and  wethers,  the  said  ewes 
l^anVfnjunr*  being  then  with  lamb,  chasing  them,  &c.,  and  impounding  them  in  s 

which  the  cat-    small,  wet,  muddy,  &c.  pound,  detaining  them,  &c.    Special  damage :  that  the 
by'himlraoeiTe  ®^^  lambed  prematurely, and  divers  lambs  were  trampled  to  death,  drowned, 

in  consequence  j^, 

state  of  the  Pleas,  by  the  defendant  Speer:  fit^U  not  guilty;  ieeand,  th>ithe  sheep 

tk!?e  tni^^  were  not  the  property  of  the  plaintiff;  the  third  plea,  stated  that  defendant  was 

poundine,  by  seised  in  fee  of  the  manor  of  Weston,  and  of  a  certain  close  or  common,  parcel 

l^1ng°imau)  thereof;  and  justified  the  taking,  for  a  distress,  damage /ea«an//  and  stated 

^  ^  *<M^^  ^^  defendant  impounded  the  same  in  a  common  pound  within  the  manor 

itate.  doing  no  unnecessary  damage  thereto,  &c.    Fourth  plea  justified  the  taking 

tiffalluKS^that  *®  *  surcharge  by  the  plaintiff,  on  the  common.    The  defendants  Graves  and 

the  defendants  others,  and  ^ficA  and  Others,  pleaded  similar  pleas;  the  former  justifying 

cattie!ud  thtt  *•  Servants  of  S^er,  the  latter  as  commoners. 

the  pound  wu       Xhe  plaintiff  joined  issue  on  the  two  first  pleas,  and  as  to  the  other  two 

state,  Ac,  pleas,  replied  severally  that  the  defendants  drove,  &c.,  with  greater  violence, 

^afl^^  "P^  &c.,  than  was  necessary,  and  then  impounded  the  same  under  the  said  distress, 

accrued.   The  in  the  said  pound,  which  was  then  too  small,  and  was  wet,  muddy,  &c,  &c., 

▼eraed  th^ealie^  ^^^  thereby  greatly  injured,  &c.,  as  in  the  declaration  mentioned, 
gation  that  the        Rejoinder  severally  to  each  replication,  that  defendants  did  not  drive,  &c. 

an^unfirstat^,  nor  was  the  said  pound  too  small,  &c.,  nor  wet,  &c    Issue  joined, 
tbe'worfl"*"*         ^^  ***®  ^"**'  ^^  ^^^  Surrey  Summer  Assizes,  before  Lord  Abinger,  C.  B.,  it 

*'ther.  -  appeared  that  the  plaintiff  had  overchai^ed  the  common  with  the  sheep  in 

^laeTthat  questkm,  and  refused,  after  notice,  to  remove  them,  upon  which  the  defendants 

the  issue  raised  Gnwee  and  Others,  who  were  servants  of  Speer,  the  lord  of  the  manor,  and 

was  as  to  the 

State  of  the  pound  at  the  time  of  impounding,  and  not  as  to  the  general  state  of  the  pound 
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defenduits  Wmek  and  othen,  wbo  were  cominoDeny  distnuned  the  sheep,  and  Qma**  Beadu 
JroTe  them  to  the  lord^a  pound.    The  plaintiff  ^8  shepherd  refused  to  pay  the       Wilder 
sum  demanded  for  their  release,  and  they  remi^ned  in  the  pound  two  days  «. 

and  nights,  during  which  time  several  lambs  were  dropped,  and  trampled  to 
death.  ETidence  was  given  as  to  the  size  of  the  pound,  and  that  it  was  then, 
owing  to  the  state  of  the  weather,  in  a  wet  and  muddy  condition. 

It  was  agreed  that  a  verdict  of  not  guilty  should  be  entered  for  S^er,  on 
the  first  issue ;  and  that  as  to  the  other  issues,  with  respect  to  him,  the  jury 
should  be  dischaiged.  FkUi,  for  the  plaintiff,  thereupon  contended  that  the  other 
defendants  were  liable  for  the  special  damage.  His  lordship,  however,  was  of 
opinion,  that  the  question  raised  upon  the  nscord,  was  not  what  condition  the 
pound,  by  reason  of  the  state  of  the  weather,  was  in  during  the  time  the  sheep 
were  impounded,  but  whether  or  not  it  was  generally  un6t  and  improper. 
And  he  directed  the  jury,  if  they  should  be  of  opinion  that  the  pound  was  not 
genenlly  unfit  and  improper,  to  find  a  verdict  for  the  defendants. 

Verdict  for  the  defendants. 

A  rale  fitii  having  been  subsequently  obtained  for  anew  trial, 

Andnwi,  Segt.,  and  M.  Chamberit  for  Wineh  and  the  other  commoners, 
DOW  shewed  cause.— The  directicm  <^  the  learned  judge,  if  not  strictly  correct, 
at  all  events  was  not  calculated  to  mislead ;  because  the  real  question  raised, 
was  that  which  was  left  to  the  jury.  Should,  therefore,  this  case  go  to  a 
new  trial,  on  the  ground  contended  for,  it  will  go  upon  an  issue  immaterial  to 
the  eonunoners.  With  respect  to  pounds,  the  law  is,  that  where  a  distress  is 
taken  to  a  private  pound,  the  party  distraining  must  give  notice  to  the  owner, 
Cq.  Liu.  47.  But  immediately  that  cattle  are  put  into  a  public  pound,  they 
are  considered  to  be  in  the  custody  of  the  law,  and  the  distrainor  is  not  liable 
for  what  happens  to  them,  either  by  reason  of  the  weather  or  of  the  state  of 
the  pound,  Doeior  and  Siudeni,  Dial.  1,  c.  5.  It  is  true  that  a  different  doc- 
trine has  been  laid  down  in  the  books,  and  Fatpar  v.  Edwardt  (e),  is  cited 
for  it;  but  it  only  there  appears  in  arguments  of  counsel;  and  Doctor  and 
Studenif  Dial  2,  c.  27,  is  given  as  an  authority ;  but  that  establishes  no  such 
position.-— [Lord  Dennumt  C.  J. — ^If  you  rely  upon  the  weather  as  affording  an 
excuse,  ought  you  not  to  have  admitted  that  the  pound  was  in  a  bad  state, 
bat  averred  that  it  was  so  by  the  act  of  God  !] — ^The  statement,  that  the  pound 
was  not  in  an  unfit  state,  was  only  a  general  averment  The  only  material 
inquiry  was,  whether  the  pound  was  generally  in  an  unfit  state ;  that  has  been 
submitted  to  the  jury,  and  there  is  no  ground,  therefore,  for  a  new  trial. 

Skee,  for  the  defendants  Grovet  and  others. — The  rejoinder  does  not  allege 
that  the  pound  was  not  then  unfit,  but  was  not  unfit,  omitting  the  word 

then.**  That  is,  it  was  not  unfit  generally;  and  upon  that  allegation  it  is 
that  the  issue  was  joined.  The  direction  of  the  Lord  Chief  Baron  was,  there- 
fore, in  terms  correct 

7^s»^  and  De  Saumar^x  appeared  for  the  defendant  d^Mtr.  j 

Plati,  eonirdt  was  not  called  on. 

(c)  12  Mod.  658. 


u 
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<>»;VB«A  Lord  Dbnman,  C.  J.— I  think  that  this  direction  cannot  be  maintained ;  the 
proper  question  to  have  been  left  to  the  jury  was,  what  was  the  sUte  of  the 
pound  at  the  time  of  impounding,  and  that  I  think  was  the  question  raised 
upon  the  record.  A  pound  may  be  in  a  good  state  generally,  and  yet,  from 
being  orerflowed  by  water  at  the  time  of  using  it^  be  in  such  a  condition  as  to 
make  those  persons  who  dioose  to  put  a  distress  within  it,  liable  for  the 
damage  which  ensues.    There  must,  therefore,  be  a  new  trial. 

LiTTLBDALB,  J. — I  think  that  a  distrainor  uses  a  pound  at  his  peril ;  and 
therefore  he  is  liable  as  against  the  owner,  for  any  injury  done  to  the  cattle, 
by  reason  of  the  un6t  state  of  it;  and  the  question  of  fitness  applies  to  the 
time  of  impounding.  A  pound  may  be  perfectly  fit  generally,  but  still  unfit 
at  that  time.    If  it  be  so,  the  distrainor  is  liable. 

PATTBsoif,  J.— I  am  of  the  same  opinion.  And  if,  as  is  contended,  the  issue 
is  immaterial  to  the  commoners,  they  may  take  advantage  of  that,  if  the  plain- 
tiflT  obtains  a  verdiciy  by  moving  in  arrest  of  judgment 

Rule  absduie. 


«Anws.  George  Martin  and  Wife  v.  The  Queen. 

An  indi^Hment  jPRROR  on  a  judgment.  The  phiintiffs  in  error  had  been  convicted,  at  the 
ooodi  imd?  Epiphany  Sessions,  for  the  parts  of  Keiievm,  in  the  county  of  Ltncoln, 

false  pretenoM,  upon  an  indictment  under  7  ft  6  Cr.  4,  c.  29,  for  obtaining  goods  under  false 
wluMD  is  the  pretences  from  one  Holt,  Tlie  indictment  stated,  that  Cr.  M,  and  his  wife, 
PJXJJuH?*  contriving,  &c.,  to  cheat,  &c.,  W.  /.  HoU  of  his  goods,  &c.,  unlawfully,  did 
fttiij  obtained,  falsely  pretend  to  one  G,  iSl,  then  and  there  being  an  apprentice  to  the  said 
Sot  U^n^""  f^'  /.  ff;  that  the  said  Cr.  M.  was  a  housekeeper  at  Gawtrby,  and  had 
cured  by  Ter^  opened  a  shop  there,  and  wanted  to  purchase  candles,  &c,  to  sell  the  same 
7  O.  ^cTm,  by  retail,  &c  :  whereas,  Ac.,  (negativing  the  false  pretences).  And  that  the 
*'  ^'*  •  said  G,  M.  and  EHzabeth  his  wife,  by  the  said  fidse  pretences,  did  then  and 

there  unlawfulfy  obtam  from  th§  and  W.  J.  H*  diver*  goodi  and  ekaUeii,  to 

wit,  4*0.,  with  intent,  &c.  &c. 
Joinder  in  error. 

Curwoodt  for  the  plaintifis  in  error.— This  indictment  is  bad,  because  it 
does  not  state  to  whom  the  goods  and  chattels  belonged.  By  7  &  8  (r.  4, 
c.  29,  s.  63,  parties  tried  for  the  misdemeanour  charged,  are  not  liable  to  pro- 
secution for  larceny  upon  the  same  facts.  The  property,  therefore,  in  the 
goods  ought  to  be  laid  in  some  person,  otherwise  an  acquittal  or  conviction 
on  an  indictment  for  the  misdemeanour,  could  not  be  pleaded  in  bar  to  an 
indictment  for  the  febny,  Reg,  v.  yor/wi  (a).— [Lord  Dmman,  C.  J. — Why, 
might  not  the  plea  aver  that  the  goods  were  the  same?] — An  improper  onut 
of  proof  would  thereby  be  thrown  on  the  prisoner. — IPaiteion,  J. — Suppose 
the  goods  to  have  been  laid  as  the  property  of  some  person,  the  prisoner  will 

(a)  8  C.  &  P.  196. 
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nevertheless,  since  the  time  is  immateriai,  have  lo^rove  their  identity.]— The  QwniV  Bmeft. 
collation  of  the  indictments  alone,  is  suflkient  proof.— [Pa/l0«Ofi9  J.— It  is  pos- 
sible for  a  prisoner  to  have  stolen  the  goods  of  the  same  prosecutor  repeatedly. 
Suppose  the  days  in  the  two  indictments  to  be  different,  how  will  the  collation 
of  the  records  avail  him?}— The  simple  collation  is  sufficient  pnmdfaet$ 
answer.  Rex  ▼.  Parry  (b),  since  the  time  is  immaterial.  The  anus  lies  on  the 
prosecutor  to  shew  that  the  offences  are  not  the  same.  This  objection  is  of 
substance,  and  not  cured  after  verdict  It  is  true  that  7  Cr.  4,  c  64,  s.  21, 
provides  that  indictments  for  offences  created  by  Statute  shall,  after  verdict, 
be  held  good,  if  they  follow  the  words  of  the  Statute.  Still  the  indictment 
must  point  out  with  certainty  the  particular  offence  charged ;  otherwise  thd 
prisoner  cannot  know  against  what  to  defend  himself.  It  would  clearly  not 
be  sufficient,  in  an  indictment  for  foraging  foreign  notes,  to  describe  the  note  as 
a  note  of  tome  foreign  potentate. 

AreMoid,  eonird. — ^The  indictment  employs  the  very  words  used  in  the 
Sutnie.'^Litiledai^,  J.— The  Act  describes  the  oflence,  but  you  must  shew 
with  convenient  certainty,  as  to  what  the  oflence  has  been  committed.] — ^In  the 
ailment  on  the  other  side,  the  section  which  applies  in  the  present  case  has 
been  mistaken ;  it  is  the  twenty-first  sectioni  which  relates  to  matters  of  8ub« 
stance,  that  is  relied  on. — [Paiieeon,  J. — ^According  to  your  argument,  an  in* 
dictoxent,  stating  that  the  prisoner  broke  and  entered  a  warehouse,  without 
stating  whose  warehouse,  would  be  good,  after  verdict] — ^That  yould  be  an 
offence  at  common  law.  Here  an  offence  has  been  defined  by  Statute,  and  the 
indictment  follows  the  words  of  that  Statute.  It  is  wholly  immaterial,  under 
the  clause  in  question,  in  whom  is  the  property  of  the  goods.  They  might, 
even  at  common  law,  been  laid  as  the  property  of  some  person  unknown. 
Bro.  Air.  tit "  Indictment"  11,  (18  Ass.  P.  16).  Rex  v.  Maegregor  (e), 
decides,  that  in  embezzlement,  an  indictment  must  state  to  whom  the  pro- 
perty belonged ;  but  7  G.  4,  c.  64,  was  not  then  in  force.  No  difficulty 
would  exist  to  prevent  the  prisoner  from  enjoying  the  full  advantage  of  his 
plea  of  atUerfns  acquit.  Suppose  there  to  be  two  indictments,  one  laying 
the  property  as  of  a  person  unktsown.  To  a  subsequent  indictment,  laying 
the  property  as  of  A,  B, ;  the  acquittal  on  the  first  indictment  might  be 
pleaded  with  an  averment  that  both  indictments  are  for  the  same  fekmy, 
Hawkine,  P.  C,  book  2,  ch.  85,  sec.  8.  The  averment,  that  the  o&nce 
charged  is  the  same,  would  equally  avail  the  prisoner  in  the  present  case^ 
were  he  again  brought  in  jeopardy  for  it 

Curwood  in  reply. 

Lord  Dbfiman,  C.  J.— I  think  this  indictment  is,  on  the  face  of  it,  cleariy 
bad.  There  is  nothing  to  shew  that  the  goods  obtained  by  the  prisoners 
were  not  their  own  property.  And  although  it  is  possible  for  them,  even 
were  that  the  case,  to  have  committed  the  offence  with  which  they  are  charged, 
stOI,  primd faciei  it  is  not  an  offence  in  a  man  to  obtain  his  own  property; 
and  the  circumstances  ^hich  make  it  unlawful  ought  to  appear.  Then,  if 
this  indictment  is  bad  upon  the  fiwe  of  it ;  is  it  cured  by  7  G.  4,  c.  64,  s.21 1 

(»)  7  C.  &  P.  836  (c;  R.  &  R.  23. 
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That  provides,  thaf  vhere  the  oflenoe  charged,  Ac^  has  been  mtfted  by  aoj 
Statute,  the  iDdictment  shall,  after  yerdict,  be  held  sofficieDt,  Ac^  if  it  describe 
.the  offence  in  the  words  of  the  Statute.**  This  indictment  certainly  does 
follow  the  words  of  the  Act ;  but  it  is  not  sufficient  to  do  so  m  general  terms 
only.  It  is  allowed  that  if  this  were  a  case  of  larceny,  it  must  have  been 
stated  in  whom  was  the  property  stolen.  I  do  not  say  that  this  necessity 
arises  from  the  difficulties  which  otherwise  would  exist  relatire  to  the  plea  of 
autwfou  aequii,  but  by  the  general  principle  of  the  criminal  law  every  offence 
must  be  described  with  convenient  certainty.  Here  the  oflenoe  cannot  be 
said  to  have  been  described  at  all.  In  the  Statute,  provisions  relative  to 
many  other  offences  are  found,  which  offences  certainly  would  not  be  well 
described  in  an  indictment  pursuing  the  very  words  there  used ;  s.  22  makes 
it  a  misdemeanour  to  destroy  any  wOl;  s.  83,  to  kill  any  house-do?e. 
Nothing  is  said  relative  to  the  ownership  in  either  case.  Yet,  it  is  obvious 
that  a  party  might  lawfully  destroy  his  own  will,  or  kill  his  own  dove.  We 
must  put  a  reasonable  construction  on  the  Stat.  7  6r.  4,  c  64,  s.  21 ;  and  we 
certainly  should  not  do  that,  were  we  to  go  the  length  of  deciding  an  in- 
dictment to  be  good,  even  after  verdict,  which  upon  the  iace  of  it  charges  the 
prisoners  with  what  is  not  necessarily  any  offence  at  all. 

LiTTLBDALS,  J. — ^Thore  can  be  no  doubt  that  after  judgment,  by  detault, 
this  indictment  would  be  bad.  The  only  question  is  whether  it  is  cured  by 
verdict ;  no  doubt,  the  words,  describing  Ihe  oflence  itself,  are  the  same  as 
those  used  by  the  Statute;  but  still  that  does  not  do  away  with  the  neces* 
sity  to  describe  the  subject  matter  of  the  offence.  And  the  subject  matter  of 
this  oflenoe  must  be  described  with  the  same  degree  of  certainty  as  the 
subject  matter  of  any  other  offence,  otherwise  it  cannot  appear  that  the 
offence  itself  has  been  committed.  Here  that  subject  matter  has  not  been 
described  with  such  convenient  certainty  as  the  law  in  all  cases  requires. 

I'ATTKscHf,  J. — I  am  of  the  same  opinion.  Were  we  to  hold  that  this  in- 
dictment  was  cured  after  verdict,  I  do  not  see  why,  on  the  same  principle,  we 
might  not  hold  that  any  indictment  for  burglary,  larceny,  or  any  other  ofleoee 
which  omitted  to  describe  the  property  in  the  subject  matter  of  it,  was 
cured  after  verdict.  But  Mr.  Arehbold  has  argued,  that  under  this  Statute 
it  is  immaterial  in  whom  is  the  property  of  the  goods,  the  words  of  the  Statute 
being  ''  any  chattel,  &c.  ;^  and  that  it  is  sufficient  to  state  the  intent  to 
defraud  some  other  person.  But  the  Act,  when  describing  the  oflence,  speaks 
of  "  any  "  person,  **  any  "  false  pretence ;  using  the  same  generality  as  when 
describing  the  chattel,  &c. ;  yet  there  is  no  doubt  that  any  person,  and  that 
any  false  pretence,  thus  generally  described  in  the  Act,  need  to  be  particu- 
larly described  in  the  indictment.  And  no  reason  can  be  given  for  requiring 
that  particular  description  of  them,  which  does  not  as  much  apply  to  the 
ehattelj  the  subject  matter  of  the  offence. 

WiLLUMSi  J.f  concurred. 

Judgment  for  the  plamtiflii  in  error. 
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KeaBLB  v.   PaYNB.  Qim^iBeyA. 

ASSUMPSIT  for  money  had  and  received;  /Y^a,  the  general  issue.     At  The  Mods  of 

the  trial  before  Botanquei,  J.,  it  appeared  that  the  plabtiff  had  preYi-  wen  Jhuidu- 

oosly  agreed  to  sell  certain  bullocks  to  one  Mann^  tot  which  Mann  gave  him  f^^^u^^y^ 

io  exchange,  an  unstamped  cheque  on  his  bankers,  distant  more  than  ten  miles  third  party,  hf 

from  the  place  vhere  it  was  drawn.  che^   The 

Evidence  was  given  to  shew  that  Mann  knew  the  cheque  would  be  dis-  ^J^P"^ 

honoured,  and  it  was  dishonoured.    Mann  afterwards  dbposed  of  these  bul-  mods  from  the 

lodu  by  a  bona  fide  sale  to  the  defendant,  who  received  notice  from  the  ^l^^l^^^ 

plaintiff  not  to  sell  them  again.    The  defendant  did  sell  them  again,  and  this  after  notice  by 

action  was  brought  to  recover  the  amount  of  the  price  paid  to  the  defendant  ^f^  \^  ^^ ^ 

for  them.  ^^^  I^an 

In  support  of  the  plaintiff^s  case,  the  cheque  given  by  Mann  to  the  plain ti£^  action  by  the 

was  oflbed  in  evidence,  but  wa«  objected  to,  as  inadmissible  for  want  of  a  m^ey^?and 

stamp.  received  by  th* 

The  evidence  was  received  by  the  learned  judge.  hm,  thnttht 


The  jury  found  that  Mann  obtained  the  bullocks  by  fraud,  and  that  the  ^^^^^*^ 
defendant  sold  them  and  received  the  money  before  the  action  was  brought     miieible  for 

Verdict  for  the  plaintiff,  with  leave  reserved  to  the  defendant  to  move  to  JJ"  p**^^  ^ 
enter  a  nonsuit,  on  the  ground  that  the  cheque  was  inadmissible  in  evidence.  ceivabW  in  evi- 
A  rule  sitn  having  been  obtained  accordingly,  the  ^^dant, 


B,  Andretci,  and  0*Malley,  now  shewed  cause. — The  cheque  not  being 
ofiered  in  evidence,  with  a  view  to  recover  upon  it,  but  for  a  collateral  pur- 
pose, was  admissible,  although  not  stamped.  That  is  distinctly  laid  down  in 
Stark,  Ev,f  title  **  Stamp,'*  8,  where  a  variety  of  cases  are  collected,  which 
establish  the  position.  And  that  is  so  in  civil  as  well  as  in  criminal  cases, 
Dover  t,  Meeiaer  (a) ;  Gregory  v.  Fraeer  (b) ;  Nash  v.  Duneomb  (c). 
And  the  evidence  was  admissible,  as  against  the  defendant  Mann  obtained 
the  bulk)cks  by  fraud  from  the  plaintiff;  and  the  defendant  was  afterwards 
informed  of  that  fraud.  The  title  of  the  defendant  therefore,  and  of  Mann^ 
was  identical ;  and  the  question  as  to  the  fraud  committed  by  iKfon/i  became  ma- 
terial, Earl  of  Brietol  v.  Wilemore  (d) ;  SheOey  v.  Ford  {e)r^WilUame, 
J.,  mentioned  the  case  of  Rex  v.  GiUon  {J)^ — The  prisoner  there  being 
indicted  for  feloniously  burning  his  house,  with  intent  to  defraud  an  assur- 
ance office;  it  was  necessary  to  prove  a  valid  contract  of  assurance;  and 
the  instrument  tendered  was  rejected,  because  being  unstamped,  it  could 
neither  prove  the  existence  of  a  valid  contract,  nor  be  a  means  for  enabbng 
the  prisoner  to  defraud  the  office.  The  whole  gist  of  the  present  case  was, 
that  the  cheque  was  valueless  and  fraudulent 

Kelly  and  Gunning,  eontrd.—The  Statute  of  10  Ann,  c.  19,  s.  105  (made 


in  proof  of  the 
fraud. 


if 


5  Ebp.  93.  (lO  1  R  &  C.  514. 

3  Camp.  454.  (e)  5  G.  &  P.  3ia 

'  Moo.  &  Rob.  104.  sj)  1  Taunt.  95. 
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QatmftBemtL  perpetual  by  3  (r.  ],  c  7,  s.  1),  abfiolately  prohibits  the  use  of  anstainped 
instruments  in  evidence.  An  exception  has  been  grafted  upon  that  Statute, 
in  respect  to  forged  instruments,  in  prosecutions  for  the  forgery,  and  so  with 
respect  to  usury,  which  is  quan  an  offence.  The  ground  of  the  distinctioD  is, 
that  they  are  the  subject  matter  of  the  offence,  which  could  not  be  proved 
aitunde,  and  that  a  party  shall  not  take  advantage  of  his  own  wrong,  to 
evape  the  consequences  of  it. — [Pa/le«ofi,  J. — ^In  Rex  v.  Fotcle  {g\  the  pri- 
soner was  indicted  for  a  conspiracy  to  defraud  his  creditors,  and  there  an 
unstamped  agreement,  entered  into  by  him,  was  held  admissible.] — ^There  is 
no  doubt,  but  that  had  Mann  been  himself  indicted,  the  cheque  might,  under 
oertain  dreuinstanoes,  have  been  admissible  in  evidence  stgainst  him.  But  it 
is  not  therefore,  a  consequence,  that  it  was  admissible  in  evidence,  as  against 
this  defendant,  who  was  no  party  to  the  fraud.  A  very  intelligible  distinc- 
tion exists,  if  it  be  held,  that  such  instruments  are  admissible,  where  they 
constitute  the  very  subject  matter  of  the  oflence,  and  not  otherwise.  In  Noik 
T.  Duneomb,  certainly  a  different  principle  does  appear  to  have  been  acted 
on.  But  that  decision,  in  truth,  amounts  to  nothing  more  than  that  Lord 
TnUerden  thought  it  right  to  receive  the  instrument  subject  to  future  dis- 
cussion, as  to  its  admissibility.  The  plaintiff  had  a  verdict,  and  theieibre  no 
opportunity  for  such  future  discussion  ever  arose.  Rex  v.  Oileon  is  s 
stronger  case  than  the  present;  that  was  a  criminal  proceeding,  and  the  in- 
strument was  a  necessary  link  in  the  case  for  the  prosecution ;  yet,  it  vas 
rejected.  • 

Lord  Dbnman,  C.  J.'^I  am  of  opinion,  that  this  cheque  was  properly  re- 
ceived in  evidence.  It  is  admitted,  that  certain  exceptions  have  been  en- 
grafted on  the  words  of  the  legislature,  by  which  such  instruments  ue 
excluded  from  being  given  in  evidence ;  and  I  think  that  the  present  esse 
falls  within  those  exceptions.  The  question  in  issue,  was  the  same  as  if 
Mann  had  been  himself  indicted  for  obtaining  the  bullocks  under  false  pre- 
tences. And  generally  speaking,  the  evidence  of  fraud,  which  is  admissible 
as  against  the  person  committing  the  fraud,  is  also  admissible  to  prove  it  in 
an  acuco  to  which  he  is  not  a  party. 

LnTLBDALB,  J. — ^I  am  of  the  same  opinion.  It  is  true,  that  the  words  of 
the  Statute  are  absolute,  but  it  is  quite  established,  that  they  are  to  be 
taken  with  some  qualification. 

Patteson,  J. — I  cannot  see  any  principle,  upon  which  the  distinction,  as 
to  the  admissibility  of  such  evidence  against  a  third  person,  can  be  maintained 
The  case  of  fraud,  which  was  charged,  might  have  been  proved,  as  it  seems 
to  me,  just  in  the  same  way  as  if  Mann  himself  had  been  upon  his  trial ;  no 
evidence  indeed,  could  have  been  given  of  any  admission  by  Mann  him- 
self afler  the  transaction ;  but  with  that  exception,  the  evidence  admissible 
in  the  two  cases,  would  have  been  precisely  the  same.  In  Rex  v.  Gilscn, 
a  valid  and  subsisting  contract  was  necessary  to  be  proved,  in  order  to  support 
the  indictment;  that  was  not  so  here. 


(g)  4C&P.  592. 
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Williams,  J. — I  consider  the  question  to  'he  precisely  the  same  as  if  the    Qiteen'i  Bendk. 
the  cattle  had  been  obtained  from  the  plaintiff,  by  what  is  termed  a  flash  note. 
There  can  be  no  doubt,  that  such  an  instrument  would  have  been  receivable 
to  prove  the  fraud. 

Rule  discharged. 


The  Queen  v.  The  Recorder  of  Hull. 

1>  C  HILD  YARD  had  obtained  a  rule  nin  for  a  mandamu$f  commanding 
*  the  defendant  to  make  an  order  for  remuneration  to  Thomat  OgUtbyt 
lor  the  discharge  of  his  duties  as  inspector  of  weights  and  measures,  for  the 
town  and  county  of  Kingilon^ptm-HuU,  upon  affidavits  stating  that  the 
magistrates  of  HuU  appointed  T.  O.  inspector  of  weights  and  measures, 
pursuant  to  5  &  6  W.  4,  c.  63,  s.  17. 

That  Statute,  and  5  &  6  fF.  4,  c.  76,  received  the  royal  assent  on  the  same 
day,  September  9,  1835. 

Upon  an  application  at  the  Easter  Quarter  Sessions,  1838,  by  7!  O.,  to 
the  recorder,  for  an  order  for  the  payment  of  his  salary,  the  recorder  being 
doubtful  whether  the  power  to  do  so  was  vested  in  the  justices,  under  5  &  6 
W.  4,  c.  63,  s.  25,  or  had  been  transferred  to  the  recorder  under  5  &  6  W.  4, 
c  76,  s.  105,  declined  to  entertain  the  application,  in  order  that  the  opinion 
of  this  Court  might  be  obtained  upon  the  question. 

Sir  /.  Campbell,  A.  G.,  and  Armetrang,  now  shewed  cau8e< — This  duty 
has  not  been  transferred  to  the  recorder.  The  intent  of  the  legislature,  in  s. 
105  (6),  of  the  Municipal  Corporations  Act,  was  to  cast  the  judicial  duties  only 
upon  the  recorder.  It  will  be  argued,  that  under  the  words,  "  and  matter,  what- 
soever," &c.,  duties  of  a  ministerial  nature  also  passed ;  but  that  is  not  so ; 
those  words  can  only  include  matters  ejuedem  generie,  with  those  which 
precede  them.  They  would  authorise  the  recorder  to  bind  over  to  keep  the 
peace,  &c. — [Littledale,  J. — Does  not  the  proviso  shew  that  the  previous 
words  have  a  much  larger  meaning  than  you  contended  for  ?] — ^The  word 
*'  provided,"  has  no  very  definite  sense  attached  to  it  in  modem  acts  of  parlia- 
ment, it  is  of\en  coupled  with  the  word  ''  enacted,"  **  provided  always,  and  be 
it  further  enacted,**  as  if  it  had  the  same  meaning ;  all  that  can  be  inferred 
from  the  latter  part  of  s.  105,  is,  that  the  legislature  clearly  intended  the  re- 
corder should  exercise  none  other  than  judicial  functions.     If  then,  this 


(a)  5  &  6  Will.  4,  c.63,  s.  17,  enacted, 
that  the  justices,  at  the  several  general 
quarter  sessions  of  the  peace,  and  so 
afterwards  from  time  to  time,  in  ses- 
sions assembled,  should  appoint  inspec- 
tors. Sic,  assien  remuneration,  &c. 
Sec.  25  authorizes  magistrates,  &c., 
of  the  town  of  Berwick-upon-Tweed, 
and  all  other  places  whicli  have  been,  or 
shall  be  hereafter  authorized  to  appoint 
inspectors,  &c.,  to  make  the  like  ap- 
pointments, &c.  within  the  limits  of 
tiieir  jurisdicUons. 

VOL.  I. 


(6)  5  &  6  Will.  4,  c.  76,  s.  105,  enacts, 
that  the  recorder  shall  have  cognizance 
of  all  crimes,  offences,  and  matters  what" 
soever^  cognizable  by  any  court  of  quar- 
ter sessions,  &c.  &c. ;  provided  that  no 
recorder,  by  virtue  of  his  office,  shall 
have  power  to  make  or  levy  any  county 
rate,  or  rate  in  the  nature  of  a  county 
rate,  or  to  grant  any  licence  or  authority 
to  any  person  to  keep  an  inn,  alehouse, 
or  victualling-house,  to  sell  ezciseable 
liquors  by  retail,  or  to  exercise  any  of 
the  powers  herein  specially  vested  in  the 
council  of  such  borough. 

2  D 


JsaelS. 


The  appoint- 
meototioBpeo- 
tor  of  weights 
and  niAUures, 
UDder  5  &  6 
W.  4.  c.  63,  ia 
a  borough,  is 
vetted  in  the 
ncorder. 
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V. 

The  Recorder 
of  Hull. 


Queen^i  Bench,  duty  be  not  cast  OD  the  recorder  otherwise,  it  surely  is  not  so  V  vaeuiB  of 
The  QuEBiff  ^^  proviso.  Reading  the  two  acts  as  one,  it  is  manifest,  that  the  magistFates 
out  of  Sessbns,  are  the  proper  parties  to  make  Uiis  appointment.  It  is  true, 
that  the  magistrates  can  no  longer  constitute  a  Court  of  Quarter  Sessions  ; 
but,  by  s.  17|  the  jurisdiction  is  not  given  to  the  Court,  it  is  given  to 
the  magistrates  assembled  at  Quarter  Sessions ;  and  s.  25,  was  obviously  in- 
troduced, with  reference  to  the  law,  as  it  might  be  thereafter. 

Crenpell,  and  R,  C.  Hild^ard,  contrd,  were  stopped  by  the  Court. 

Lord  Dbnman,  C.  J. — Whatever  may  have  been  the  intention  of  the  legis- 
lature, it  is  impossible  to  say  that  they  have  not  cast  the  duty  of  appointing 
these  inspectors  on  the  recorders  of  boroughs.  We  must  read  secUon 
17,  of  5  &  6  W,  4,  c.  63,  and  section  ia5,  of  5  &  6  fF.  4,  c.  76,  as  if  they 
formed  part  of  one  act.  Then,  by  the  first  section,  the  duty  to  appoint 
would  fall  on  the  magistrates  in  Sessions  assembled.  But  by  the  other 
section,  the  whole  power  of  the  Quarter  Sessions  is  merged  in  the  recorder ; 
he  is  to  have  cognizance  of  all  matters  whatsoever,  before  cognizable  by  the 
Quarter  Sessions,  except  certain  matters  specified  in  the  proviso,  and  this  is 
not  among  those  there  specified. 

LiTTLSDALB,  J.,  concurred. 

Pattbson,  J.^^Section  1 7,  of  the  5  &  6  W.  4,  c.  63,  requires  that  the  appoint^ 
ments,  &c.,  shall  be  made  by  the  justices  in  Sessions  assembled ;  but,  by  the 
Municipal  Act,  it  is  expressly  provided,  that  the  magistrates  of  boroughs  shall 
not  assemble  in  Sessions.  The  justices  therefore,  contemplated  in  s.  17,  can- 
not make  the  appointment.  And  it  does  not  appear  that  the  existing  magis- 
trates of  Huli,  are  the  persons  contemplated  by  s.  25,  of  the  same  Act.  The 
questbn  is,  whether  the  legislature  have  pointed  out  any  person  to  perform 
these  functions.  The  words  of  s.  105,  are  certainly  large  enough  to  cast 
them  on  the  recorder,  and  he  must  therefore,  discharge  them,  although  it  is 
extremely  probable  that  such  was,  by  no  means,  the  intention  of  the  legisla- 
ture. 

Rule  absolute. 


JuMel. 


Hopkins  r.  Helmorjb. 


By  indenture,     |^OV£NANT.    The  declaration  stated,  that  on  the  21st  March,  1828,  the 
^ordL  isl^  plaintiff  by  indenture,  demised  to  the  defendant  a  certain  messuage,  &c^ 

the  plaintiff*      to  hold  from  the  25th  March  then  instant,  for  the  term  of  seven  years  then 
ittl!Je  toth?**"  next  ensuing,  wanting  seven  days,  paying  therefore,  yearly  and  every  year, 

defendant,  to 

hold,  from  the  25th  MareU  then  instant,  for  the  tenn  of  seven  years  then  next  ensuing,  wanting 
•eren  days,  paying  therefore,  yearly  and  ercry  year  during  ihe  snid  term,  unto  the  nUintiff.  the 
yearW  rent  of  ^1.,  by  four  equal  quarterly  payments,  on  25th  M'trch,  24th  June,  29th  Septen^- 
oer,  &th  October,  in  every  year,  commencing  from  the  said  25th  Aforcft  then  inaUnt. 

(Covenant  by  the  defenaant  to  pay  the  said  yearly  rent  on  the  days,  and  in  the  manner  appointed. 

Held,  that  this  was  a  covenant  to  pay  a  before-hand  rent  for  the  firat  quarter,  whereby  all 
the  payments  would  become  due  within  the  term,  or  else 

SembU,  that  by  virtue  of  the  words  *•  yearl v  and  every  year,"  it  was  a  covenant  to  pay  the 
rent  on  the  days  named,  whereupon  the  defenaant  would  be  liable  for  non-payment  of  the  last 
quarter's  rent  on  a  day  afWr  the  eipiration  of  the  term. 


TRINITY  TERM.  1838.  387 

dariDg  the  said  term,  unto  the  plaintiiT,  the  yearly  rent  of  285/.,  by  four  equal    Quefi^  Bench, 

quarterly  payments,  on  the  25th  March,  the  24 ih  June,  the  29th  September, 

and  the  25th  December,  in  every  year,  commencing  from  the  aaid  25th  March 

then  instant    Covenant  by  the  defendant  to  pay  the  Baid  yearly  rent  on  the 

dayp,  and  in  the  manner  appointed.     Avermente  of  entry  by  the  defendant, 

and  performances  by  the  plaintiff. 

Breach,  that  the  defendant  did  not  in  every  year,  during  the  continuance 
of  the  demise,  pay  to  the  said  plain  lift'  the  said  yearly  rents  ;  but  on  the  con- 
trary, in  the  last  year  of  the  said  term  neglected  to  pay  any  greater  part 
thereof  than  one-half  thereof ;  and  that  on  the  25th  March,  1835,  140/.,  for 
two  quarterly  payments  thereof,  became  and  was  due,  &c.  &c.,  contrary  to 
the  tenor,  &c  Plea,  payment  of  71/.  10#.,  for  the  first  of  the  said  two  quar- 
terly payments,  &c. ;  denial  of  damages  uitra,  and  verification.  As  to  the 
alleged  breach,  in  respect  of  the  second  quarter,  alleged  to  be  due  on  the 
25th  March,  1835,  general  demurrer  and  joinder  in  demurrer. 

The  grounds  of  demurrer  stated  were,  that  upon  the  face  of  the  declara- 
tion it  appeared  that  there  was  no  day  within  the  term  upon  which  the  said 
second  quarterly  payment  became  due. 

Ogle,  in  support  of  the  demurrer. — The  covenant  was  to  pay  rent  during 
the  send  term.  Now  the  term,  as  appears  by  the  declaration,  expired  on  the 
18th  March,  1835.  The  breach  is  stated  to  consist  in  the  non-payment  of 
rent  on  the  25th  of  March,  1835,  which  is  seven  days  after  the  term  expired. 
No  breach  is,  therefore,  assigned.  It  may,  perhaps,  be  argued,  that  the  in- 
tention was  to  covenant  for  the  payment  if  rent  for  the  last  quarter,  but  the 
intention  of  the  parties  can  be  collected  from  the  instrument  only;  and  that 
is  not  so  worded  as  to  enable  the  plaintiff  to  recover  in  covenant  He  may 
have  a  remedy  in  debt,  if  any  rent  is  due. 

Bayiey,  eantrd, — ^The  clear  intention  was  to  covenant  for  the  payment  of 
seven  years  rent,  for  an  occupation  of  seven  years,  wanting  seven  days ;  and 
the  words  of  the  habendum,  taken  altogether,  have  that  effect  Defendant 
covenanted  to  pay,  yearly  €tnd  every  year  during  the  continuance  of  the 
demise.  The  words  yearly  and  every  year  cannot  be  disregarded.  In  HiU 
V.  Grange  (a),  the  demise  was  from  the  6th  Auguet  for  20  years,  paying  40« 
yearly,  at  Lady^y  and  Michaelmas,  in  equal  portions ;  and  the  Court  held 
that  the  landlord  was  entitled  to  twenty  years'  rent ;  and  that  the  days  men- 
tioned were  intended  to  point  out  the  time  of  payment,  rather  than  the  com- 
mencement of  the  reservation,  and  construed  the  intention  of  the  parties  to  be 
that  the  first  payment  should  be  made  at  the  Michaelmae  first  ensuing. 
That  shews  that  a  half-year*s  rent  was  recoverable,  though  there  was  not  oc- 
cupation for  the  whole  of  that  time,  by  virtue  of  the  word  "  yearly."  It  is 
true  that  the  remedy  by  distress  may  be  lost,  as  to  the  rent  reserved,  pay- 
able aAer  the  term,  but  the  lessor  is  not  therefore  deprived  of  his  remedy 
upon  the  covenant,  Hutchine  v.  Scott  (Jb),  The  former  part  of  the  breach  is 
alone  material.     In  Baden  v.  Flight  (c),  where,  in  the  statement  of  the  breach, 

(a)  1  Plow.  164.  (c)  3  Bing.  N.  C.  685;    3  Hodges, 

(A)  2M.  &  HT.  809;  Mur.  &  Hurl.      141.  ^ 

194. 
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Qumn'a  ftenA.  particular*  similar  to  those  in  the  present  case  were  alleged,  the  Court  held, 
Hopkins  ^^^  ^^®  substantial  allegation  was,  that  the  rent  became  due  during  the  term, 
^    v^  and  that  it  would  be  no  answer  to  that  allegation  to  say  that  the  rent  did  not 

become  due  on  a  particular  da}'.  Moreover,  it  may  be  contended,  that  it 
does  not  appear  this  action  is  brought  to  recover  rent  due  after  the  term* 
It  is  quite  consistent  with  the  breach,  that  rent  may  besought  to  be  recovered 
for  some  quarter  other  than  the  last  quarter,  Lonff  v.  Burrovght  {d). 

Ogle,  in  reply. — The  construction  put  upon  the  demise  in  Hall  ▼.  Grange, 
is  in  favour  of  the  defendant.  There  the  Court  reversed  the  order  of  the  rent 
days,  rather  than  hold  that  rent  could  be  recovered  payable  npon  a  day 
aOer  the  expiration  of  the  demise.  By  the  breach,  it  plainly  appears  that  the 
rent  sought  to  be  recovered  is  for  the  last  quarter's  occupation.  Besides,  it  is 
a  rule  of  law,  that  the  first  payment  of  rent  is  to  be  applied  to  the  first  gale  of 
rent  due. 

Lord  Dbnman,  C.  J. — The  defendant  in  this  case  contracted  to  pay  a  yearly 
rent  of  285/.  in  every  year,  during  the  continuance  of  the  demise.  And  this 
contract  may  well  be  so  first  interpreted,  without  doing  any  violence  to  the  lan- 
guage used,  by  supposing  that  the  parties  contemplated  the  payment  of  • 
before  hand  rent.  That  is  to  say,  that  the  first  quarterly  payment  should  com- 
mence on  the  25th  of  March,  1828,  and  that  the  other  quarterly  payments 
should  be  made  respectively  in  the  order*  and  on  the  da^'S  provided  for.  By 
these  means,  the  rent  for  each  year  will  be  paid  yearly,  and  during  the  con- 
tinuance of  the  term,  as  covenanted  for. 

LiTTLEDALB,  J. — It  is  clear  that  the  defendant  contracted  to  pay  the  rent 
every  year,  by  four  quarterly  payments.  The  lease  is  inartificial ly  drawn, 
and  it  is  difficult  to  reconcile  all  the  provisions  which  it  contains.  But  by  con- 
struing the  words  in  the  reddendum  "  commencing /rout  the  25th  3Iarch  then 
instant,"  to  mean  on  that  day  I  think  that  that  the  whole  becomes  consistent 
Assuming  that  construction,  the  first  quarterly  payment  would  become  due 
on  the  25 ih  March,  1828,  which  is  the  rent-day  first  mentioned,  and  I  think 
it  must  be  taken,  that  the  rent-days  were  meant  to  occur  in  the  order  in 
which  they  are  placed.  It  must  be  admitted  that  this  construction  is  some- 
what forced ;  still,  considering  the  order  in  which  the  days  are  placed  and 
the  possible  contemplation  of  a  before-hand  rent,  I  think  that  we  are  not 
precluded  from  adopting  it. 

Pattbson,  J. — I  have  no  doubt  that  the  parties  intended  that  an  annual 
sum  of  285/.  should  be  paid  seven  times.  The  question  is,  whether  they  have 
said  so.  Looking  at  the  words,  I  think  it  very  probable  that  a  before-hand  rent 
was  contemplated,  and  then  the  whole  would  become  due  during  the  term.  I 
think  also  that  there  is  much  force  in  what  Mr.  Bayley  has  said,  relative  to 
the  effect  of  the  words  •*  yearly  and  every  year."  Adopting  the  view  that 
he  contended  for,  then  the  covenant  would  be  to  pay  on  the  days 
named,  and  the  defendant  would  be  liable  upon  the  covenant  for  non-pay- 
ment of  the  last  quarterns  rent  on  a  day  after  the  expiration  of  the  term. 

V/iLLlAMS,  J.  concurred. 

Judgroeot  for  the  plaintiff 

(</)  Lord  Kenyon,  247- 
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WhITWILL   v.    ScHEER.  Qitee^»Bmtdi, 

May  29. 
A  CTION  on  a  charter-party.     The  declaration  Ret  out  the  charter-party,  A  declaration 
and  staled,  that  by  a  memorandum  subscribed  thereon,  it  was  declared,  p"rty%ei^ut 
that  the  said  ship  of  the  plaintiff  was  to  be  addressed  to  Messrs.  5.,  at  Odessa ;  ^^^^^^^^l^^, 
and  that  should  the  ship  not  arrive  at  Constantinople  before  the  15th  Novem-  tain  memoTwi- 
her,  the  defendant's  agents  were  to  have  the  option  of  annulling  the  contract,  i^^^^^"^'^^ 
Th6  declaratioD  then  alleged  mutual  promises,  and  that  the  defendant  promised  mutual  pro- 
[there  should  be  some  factor,  agent,  or  assign  of  the  said  Messrs.  S,,  or  of  ^^d^  "pj^- 
the  defendant,  at  Coii«/aii*i»o;>/«  aforesaid,  to  give  orders  to  the  plaintiff,  whe-  "J^\*^7^^^^^^ 
ther  the  said  vessel  was  to  load  at  Odessa  or  at  some  safe  port  in  the  Crimea  ;  Fendant,  which 
or,  in  the  event  of  the  vessel  not  arriving  at  Constantinople  aforesaid  until  ^[."ej'ytsl'for. 
after  the  said  15th  day  of  November ,  to  exercise  the  option  given  by  the  said  mal  ataiement 
charter-party  to  annul  the  said  contract ;  and  that  such  option  should  be  efrJcrofTe 
exercised  within  a  reasonable  time  after  the  arrival  of  the  said  vessel  at  Cow-  charter-party 
staniinopU  aforesaid,  and  notice  thereof  to  the  agents,  factors,  or  assigns  of  da.  The  etate- 
the  said  Messrs.  S,,  or  the  defendant,  at  Constantinople,  in  the  event  of  the  ^^"^y'*"  ^  tb» 
said  vessel  not  arriving  at  Constantinople  until  after  the  said  15th  day  of  judge  at  the 
November.]     The  declaration  then  alleged,  that  the  ship  arrived  at  Constant  Ih^^add^^ro- 
tinople  on  the  10th  Decembery  and  was  then  ready  to  proceed,  &c. ;  and  that  "'»«  J°^ 
ii^xm  such  arrival,  the  plaintiff  made  diligent  search  for  Messrs.  S^  or  their  or  J^t"it  nated 
tlie  defendant's  agents,  at  Constantinople,  for  the  purpose  of  receiving  orders  J^^^'^fy  f  ^^^'^ 
and  to  learn  whether  they  would  exercise  their  option  to  annul  the  contract.  Held,  that  such 
hut  could  not  find  them.     That  the  ship  remained  at  Constantinople,  waiting  ^o'JIrleloS**' 
for  orders,  till  1st  February,  1833,  when  the  plaintiff  received  notice  from  ^^^^^  ^^^^ 
Messrs.  A  that  they  annulled  the  contract   Averment,  that  the  notice  was  not  theatateraent 
given  in  a  reas^onable  time  after  the  arrival  of  the  vessel ;  and  that  the  plain-  ^ff^^  \*^^  ,, 
tiff  was  always  ready  to  perform,  Ac.  nevertheleaa 

Breach,  that  by  reason  of  the  neglect  and  default  of  the  defendant  in  not  S^^ary.  after 
having  at  Constantinople  Messrs.  S,,  or  some  agent,  &c.,  to  give  orders,  &c.,  ^^^l^^^f^^^^"" 
and  of  there  being  no  such  agent,  and  of  the  refusal  of  Messrs.  S.,  and  of  written  con- 
such  option  nut  being  duly  exercised,  the  plaintiff,  &c.  (setting  out  special  ?^^'  *Sfji;^i 
damage).  promiBea. 

Pleas :  first,  non  assumpsit;  second,  that  the  notice  was  given  within  reason- 
able time  ;  third,  that  the  ship  did  not  wait  at  Constantinople  for  such  orders, 
&c.  &c. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  for  London  after 
Hilary  Term,  1837,  the  contract  proved  consisted  of  the  charter-party,  and 
the  following  note  at  the  foot  thereof: — 

••  The  ship  to  be  addressed  to  xMessrs.  S.,  Odessa.  The  charterer  not  to  be 
responsible  for  detention  by  frost,  unless  his  agents  have  twenty  clear  days 
for  loading,  after  the  arrival  of  the  vessel,  before  the  frost  sets  in.  Should  the 
vessel  Wit  arrive  at  Constantinople  before  the  15th  day  of  November,  the 
charterer's  agents  to  have  the  option  of  cancelling  this  contract/' 

The  counsel  for  the  defendant  contended  that  the  plaintiff  must  be  non- 
suited, inasmuch  as  the  promise  by  the  defendant  to  have  an  agent  in  Con' 
eiantinopte,  to  give  orders.  &c.,  was  not  proved.    His  lordship,  however,  per- 
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Qvft^Bwndi.  mitted  the  plaintiff  to  ameod,  under  3  and  4  ^.  4,  c.  42,  salject  to  the 
opinion  of  this  Court,  as  to  the  ailowance  of  the  amendment,  and  as  to  the 
terms  upon  which  it  should  be  made.  He  also  gave  leave  to  the  defendant 
to  move  to  enter  a  nonsuit. 

The  amendment  made  consisted  in  substituting  the  following  promise  for 
that  enclosed  within  brackets  in  the  declaration  :  ["  That  the  said  defendant, 
or  the  said  Messrs.  S,  should*  within  a  reasonable  time  after  the  arrival  of  the 
said  vessel  at  Constantinopie,  and  notice  thereof  given,  give  or  cause  tt^  be 
given,  orders  to  the  said  plaintiff,  whether  the  said  vessel  was  to  lead  at 
Odetta  aforesaid,  or  some  safe  port  in  the  Crimea ;  or  in  the  event  of  the 
said  vessel  not  arriving  at  Conaiantinople  aforesaid  until  after  the  15th 
November t  in  the  said  charter-party  mentioned,  should  within  a  reasonable 
time  after  such  arrival  and  notice,  communicate  to  the  said  plaintiff  the  exer- 
cise of  the  optbn  given  by  the  said  charter-party  to  annul  the  contracts.^^ 

The  counsel  for  the  defendant  then  addressed  the  jury  on  the  facta  of  the 
case.  Verdict  for  the  plaintiff;  damages  104/.,  the  expenses  caused  by  the 
detention  at  Coneianlinople^ 

Kelly  having  obtained  a  rule  niii  fer  a  nonsuit,  or  that  the  Court  should 
make  such  order  as  they  thought  fit,  upon  an  affidavit,  stating  that  the  defend- 
ant went  to  trial  in  expectation  that  the  main  question  to  be  tried  would  be, 
his  liability  to  have  an  agent  at  ConetanHnople. 

Sir  W.  W,  Follett  and  Peieredorf,  May  25th,  shewed  cause.— The  only 
fact  in  issue  between  these  parties  was,  whether  the  plaintiff  received 
notice  that  the  contract  was  annulled  within  reasonable  time  after  his  arrival 
at  Coneianlinople.  The  jury  have  decided  that  he  did  not,  and  the  damages 
given  are  for  his  improper  detention  there.  The  question  now  is,  whether 
the  new  rules  will  so  operate  as  to  deprive  him  of  them.  The  difficulty  here 
has  risen  from  the  attempt,  by  the  pleader,  to  set  out  the  legal  intent  of  the 
promises.  Assuming  that  he  has  stated  that  incorrectly,  the  judge,  at  the 
trial,  had  the  power  to  amend.  The  only  question  is,  whether  the  variance 
is  formal,  or  goes  to  the  merits  of  the  case.  Here  it  does  not  go  to  the 
merits ;  the  promise  alleged  in  the  declaration  was,  that  the  defendant  under- 
took t6  have  an  agent  at  Constantinople,  who  should  give  notice,  &c.  The 
defendant,  at  the  trial,  contended  that  he  did  not  undertake  to  have  an  agent 
at  ConeianUnople ;  and  that  he  had  sufficiently  complied  with  his  under- 
taking, by  giving  reasonable  notice,  by  means  of  an  agent  at  Odeeea.  It  is 
obvious,  therefore,  that  the  only  material  point  in  issue  was,  whether  reason- 
able notice  was  given.  The  judge,  therefore,  under  3  and  4  /K  4,  c.  42,  had 
power  to  amend,  Moilliet  v.  Powell  (a).  Hemming  v.  Parry  (b).  Parry  v, 
Fairhvr8t{c),  Parkes  v.  Edge  (</),  Hanbvry  v.  Ella{e\  Guest  v.  Elicea  (/).— 
[Patleeon,  J.,  mentioned  Lamey  v.  Bishop (g)]. — Efere,  at  the  trial,  the  defend- 
ants declined  to  make  affidavit  that  they  defended  the  action  by  reason  of  the 
variance. 

Secondly,  in  this  case  there  was  no  necessity  for  the  amendment,  the  de- 

(fl)  6  C.  &  P.  233.  (e)  3  N.  &  M,  438. 

(b)  6  C.  &  R  580.  (/)  5  A  &  E.  118  ;  2  Har.  &  WoL 

(e)  2  C.  M.  &  R.  190.  34 ;  Wil.,  Wol.  &  Dav.  499 

(cO  1  €,  &  M.  429.  (^)  4  B.  &  Ad.  479. 
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daration  conCuned  a  sufficient  statement  of  the  contract,  the  mutual  promises  Quet^»JR^ 
and  the  breach,  without  the  further  statement  of  the  supposed  legal  intent  of     whitwill 
the  contract;  that  part   therefore,  was  wholly  immaterial,  and  might  have       ^^^^ 
been  struck  out. 

C.  Co&per,  eontrd.'^The  defence  in  this  case  was  framed  to  contradict  the 
defendmt's  liability  to  have  an  agent  at  ConstanHnopie.  The  defendant 
therefore,  would  be  prejudiced  by  allowing  this  amendment.  It  goes  to  vary 
the  eflect  of  the  contract :  it  changes  the  cause  of  action.  This  distinguishes 
the  present  case  from  all  those  which  have  been  cited.  In  them  thefe  was  a  mere 
misdescription  of  the  contract ;  here  it  is  proposed  to  substitute  a  statement 
of  an  entirely  independent  contract,  in  the  place  of  a  promise  which  never  ex- 
isted at  all.  The  variance  here  affected  the  merits  of  the  cause.  This  case, 
therefore  is  more  analogous  to  Doe  v.  Errington  (A)  where  Totm/on,  J.,  refused 
to  amend,  by  altering  tlie  lessor  of  the  plaintiffs ;  or  to  Frat^um  v.  Earl 
if  Fainumth  (i),  since  the  amendment  proposed  amounts  to  an  alteration  of 
the  issue  to  be  tried;  and  in  the  latter  case,  Alderumy  B.,  refused  to  amend 

for  that  reason. 

Cur.  adv.  puk. 

Lord  DWMAN,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.— 
This  is  a  question  under  3  and  4  Will,  4,  c.  42,  s.  23,  as  to  the  power  of  the 
judge  to  amend,  and  the  exercise  of  that  power.  We  are  of  opinion  that  the 
power  existed,  and  was  properly  exercised. 

The  declaration  set  out  the  charter-party,  on  which  the  action  is  brought, 
with  certain  memoranda  indorsed.  It  then  alleged  mutual  promises,  and, 
perhaps,  unnecessarily,  added  a  promise,  on  the  part  of  the  defendant,  to  have 
an  agent  at  ConiUmtinople,  in  order  to  exercise  the  options  given  by  the 
charter-party  and  memoranda.  The  defendant  pleaded,  amongst  other  things, 
non-assumpnt  The  proof  of  the  contract  consisted  of  the  charter-party  and 
memoranda  only.  If  the  added  promise,  as  to  having  an  agent,  was  intended 
by  the  declaration  to  apply  to  some  contract  not  contained  in,  but  beyond,  and 
in  addition  to  the  charter-party,  here  was  plainly  a  variance,  which  could  only 
be  cured  by  striking  out  the  added  promise  altogether;  which,  however,  could 
hardly  have  been  done,  inasmuch  as  the  added  promise  would  have  been 
material  to  the  merits  of  the  case. 

But  if,  as  was  evidently  the  case,  (he  added  promise  was  intended  merely 
as  a  formal  statement  of  the  legal  effect  of  that  which  is  contained  in  the 
charter-party  and  memoranda,  and  that  statement  is  wrong,  there  is  still 
equally  a  variance  in  the  statement  of  the  contract,  which  might  be  cured, 
either  by  striking  out  the  added  promise  altogether,  or  by  stating  the  legal 
effect  properly.  The  latter  course  was  adopted,  and  we  think  rightly.  The 
merits  of  the  case  were  not  affected  by  the  alteration  ;  and  the  statement  of 
the  legal  effect,  although  it  may  not  be  necessary  after  setting  out  the  whole 
written  contract,  and  alleging  mutual  promises,  is  nevertheless  correct.  If 
not,  the  defendant  has  the  opportunity  of  trying  that  point  upon  a  writ  of 
error,  after  having  attempted  a  defence  upon  the  merits,  on  the  other  pleas. 

Rule  discharged. 

(A)  1  A.  &  E,  75 ;  1  Moo.  &  Rob.  343      (0  2  A.  &  E.  452 ;  1  Har.  &  Wol.  1. 
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Quetf^iBendL  PuRSELL  V.  HoRN,  and  EuZABETH  hlS  Wife. 

JttMll. 

To  B  decjara-  ^HE  declaration  stated,  that  the  said  ElUabeik  with  Ibroe  and  ▼iolence^ 

thTt  the'dc?  assaulted  the  said  plaintiff,  and  then   cast  large  quaottties  of  b^iog 

fendant  threw  water  on  the  plaintiff;  and  also  then  wetted  and  spoiled  the  clothes  of  tbe 

plaintiff,  and  plaintiff,  which  he  then  wore,  by  means  whereof  he  was  greatly  hurt,  &c. 

JCtilw.  the  de-  '^^^'  1 .  as  to  assaulting  the  plaintiff,  and  wetting  and  spoiling  his  dotbes, 

fendant  plead-  9on  assault  demesne. 

•aaauuing  the  2.  As  to  the  residue  of  trespasses,  not  guilty. 

plaintiff  and  At  the  trial  before  LiiUedale,  J.,  at  the  Northampicnshire  Spring  Assizes, 

ctothes, a iusti-  1837,  the  plaintiff  obtained  a  verdict;  danrages,  one  farthing,  his  lordship 

Mto^themi-  ^"^'^^E  refused  to  deprive  the  plaintiff  of  his  costs,  under  4  EHz,,  c.  6,  or 

dueof  thetref  to  certify,  under  22  and  24  Ch,  2,  c  9.     And  the  pastea  having  been 


justified. 


ffuiUyl—//«U,    endorsed  40«.  costs,  Waddington  obtained  a  rule  nisi  to  reduce  the  costs 
I»t,  that  the       to  on^  ferthing. 

tbrowiiiff  water  * 

on  the  plaintiff 

STthi*!!^'  Humfrey  now  shewed  cause.— The  22  and  23  Ch.  2,  c.  9,  s.  186.  applies 
^^iicrywas  not  only  to  cases  of  assault  and  battery.  The  plaintiff  therefore,  to  bring  this 
within  the  Statute,  must  contend  that  throwing  waier  is  a  battery.  But  in 
Comyn{a),  it  is  laid  down  distinctly,  that  throwing  water  or  other  liquor 
upon  a  man,  is  an  assault  only,  and  not  a  battery.  Seeondit/,  if  the  Court 
should  hold  that  this  does  amount  to  a  battery,  still  the  Statute  conld  not 
operate,  since  here  a  justification  is  pleaded. 

Waddington,  cantrd. — ^It  is  clear  that  throwing  water  on  a  person^  amounts 
to  a  battery.  There  must  be  some  mistake  in  Comyn ;  all  the  other  in- 
stances cited  by  him,  at  the  place  in  question,  are  of  attempts  only  to  commit 
an  act. — [The  Court  intimated  that  they  felt  no  doubt  as  to  that  point.] — 
Assuming,  then,  this  to  be  a  battery,  no  justification  has  been  pleaded.  The 
justification  does  not  apply  to  the  battery,  it  is  carefully  confined  to  the  charge 
of  assault,  and  of  wetting  and  spoiling  the  clothes.  These  are  mere  matters 
of  aggravation,  as  in  Bannister  v.  Fisher  {b\  where  the  same  count  stated  an 
assault  upon  the  plaintiff,  and  blows  given  to  the  horse  upon  which  he  was 
riding  ;  and  the  jury  gave  a  general  verdict  for  the  plaintiff,  damages  under 
40s, y  it  was  held  that  he  should  have  no  more  costs  than  damages,  because 
striking  the  horse  was  merely  ancillary.  Meats  v.  Greenaway  (c),  is  to  the 
same  effect :  there  the  tearing,  &c.,  clothes  was  held  to  be  ancillary.  There 
are  no  words  in  the  justification  which  apply  to  the  charge  of  throwing  watef 
over  the  person.  It  is  quite  possible  to  throw  water  over  the  clothes,  with* 
out  throwing  it  on  the  person  of  the  plaintiff.  The  justification,  therefore 
does  not  admit  the  battery,  as  in  the  case  q{  Johnson  v   Northwood{d). 

Lord  Dbnman  C  J.— It  is  plain  that  the  word  battery,  cannot  be  restricted 

(a)  Dig.  ««  Battery,"  C.  (c)  I  H,  Bh  291. 

{b)  1  Taunt.  357.  {d)  7  Taunt.  689. 
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m  its  i^licatioD  to  cases  where  the  act  is  dooe  commti#  as  it  iff  ere.     It  must   Quee»%  Benek, 
necessarily  just  as  much  include  any  personal  violence  whict?  is  eflected  by 
a  missile  from  a  distance ;  and  it  is  clear  that  no  justification  has  been  pleaded 
to  this  battery  here  charged. 

LiTTLSDALB,  J.— Were  we  to  hold  that  throwing  water  upon  a  person  is 
not  a  battery,  we  must  go  the  length  of  saying,  that  hitting  a  person  with  a 
bullet  from  a  pistol,  under  such  circumstances  as  do  nc*t  amount  to  a  felony, 
is  not  a  battery. 

Pattbson  and  Williams,  Js.,  concurred. 

Rule  absolute. 


Thomas  v.  Davies.  June  u. 

I^RESPASS  for  breaking  and  entering  the  messuage  of  the  plaintiff,  and  Tretpv^q. c.f, 

JL  ,.  •i.iii-j^i-*  Pleoi:  I,  not 

takmg  away  a  sign-board  affixed  thereto.  guUt^;  2,  that 

Ptetu:  Jirsi,  not  guilty ;  second,  that  the  messuage  and  sign-board  were  not  *^®  mewuage 

the  messuage  and  sign-board  of  the  plaintiff.  mnsiuge  of 

mrd^  that  the  sign-board  was  affixed  to  the  freehold  which  was  the  free-  fhitU  wae^he 

hold  of  the  defendant.  a 7** d**  ^^  *^* 

At  the  trial,  at  the  Breconthire  Spring  Assizes,  before,  CoUridge,  J.,  the  VerdicrifoTtbe 

plamtiff  obtained  a  verdict,  damages  20*. ;  and  the  learned  judge  certified  P***"**^'i***^nd 

under  4^  Elii.  c.  6,  to  deprive  the  plaintiff  of  costs ;  and  did  not  certify  the  judge  cer- 

under  22  and  23  Ch,  2,  c.  9,  s.  136 ;  that  the  title  to  the  freehold  came  Jq  aii.!^*6,  to 

chiefly  ia  question ;  whereupon  ^P"^.^^^JP 

cobU  i—Held, 

/.  Evansy  obtained  a  rule  mn  for  the  taxation  of  full  costs  to  the  plaintiff,  that  nevertbe- 
,  *  MM  be  was  en- 

agamst  which  titled  to  full 

costs. 

Chili^*n  now  shewed  cause. — ^It  may  be  admitted   that  the  current  of 

authorities  is  in  favour  of  this  application,  but  unless  many  of  the  existing 

cases  are  overruled,  the  Statute  of  Ch,  2  is  reduced  to  a  dead  letter.    A 

great   difference  exists  between  the   words  of  the  Statute  of  Ehz.  and 

that  of  Ch.  2.    By  the  first  Statute,  a  judge  was  empowered,  where  the 

damages  are  under  40f .  to  certify  to  deprive  the  plaintiff  of  his  costs,  but  he 

was  excluded  from  doing  so,  if  any  title  or  interest  of  lands,  or  any  freehold 

or  inheritance  of  lands,  came  in  question.     It  was  found  that  this  enactment 

did  not  answer  the  intention  of  the  legislature,  and  therefore  the  subsequent 

Statute,  22  and  23  CA.  2,  c.  9,  s.  136,  was  passed.     This  appears  from  the 

recital  of  that  Statute.    The  latter  Statute,  where  damages  less  than  40f .  are 

recovered,  of  itself  operates  to  deprive  the  plaintiff  of  any  greater  costs  ihan 

damages.     And  he  can  only  obtain  them  by  a  certificate  from  the  judge  that 

the  freehold,  or  title  of  the  land,  was  ehiefiy  in  question.     That  is  by  the 

former  Statute,  there  must  have  l)een  a  certificate  to  deprive  the  plaintiff  of 

costs,    fiv  the  latter,  there  must  be  one  to  give  them.     And  the  certificate 

must  state  that  the  freehold  was  chiefly  in  (j^uestion.    The  original  reason 
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V. 

Datiis. 


Qiun^tB^  for  the  decisions  might  hare  been,  that  where  the  plaintifTpats  a  plea  on  tbe 
Thomas  record,  which  he  cannot  support,  he  ought  to  be  mulcted  in  costs.  Bnt  the 
words  of  the  Statute  are  too  plain  to  be  controlled  by  any  decisions.  And 
in  no  case  heretofore  has  the  attention  of  the  Court  been  called  to  the  distinc- 
tion between  the  wording  of  the  two  Statutes.  (He  then  cited,  and  ctmi- 
mented  upon,  Hughes  v.  Hughes  (a).  Dunnage  v.  KembU{b\  SmiUi  ▼. 
Edwards  (e),  Howell  y,  Thomas  (d.) 


J,  Evans,  eonird,  was  not  called  on. 


Lord  DStXMAN,  C.  J. — The  point  has  been  already  urged,  and  fully  can- 
vassed: and  after  so  many  decisions,  especially  the  recent  one  in  the  Exckt' 
quer(e\  which  was  given  after  consideration,  we  should  not  be  justilied  in 
disturbing  the  rule. 


LiTTLBDALE,  Pattbson,  and  Coleridge,  Js.,  concurred. 


(a)  t2  C,  M.  &  R.  663 ;  2  Gale,  302. 

(b)  3  Bing.  N.  V.  .^38 ;  *2  HodgP8,304. 

(c)  4  Dowl.  P.  C.  621 ;  1  Har.  & 
Wol.  AMI, 


Rule  absolute. 


(fO  7  C.  &  P.  342. 

(e)  PurneU  v.  Young,  1  Horn  &  H. 
22 ;  and  see  Pugk  t.  RoberU,  1  Burn  Ik 
H.  11-2. 


Hay  30. 


The  QuE£N  V.  Stock  and  another. 


The  Sutute 
59  6. 3.  c.  134, 
8.  39,  autho- 
riiea  the  com- 
missionen  for 
building 
churches  to 
■top  up  unne- 
ceatai^  foot- 
pathsinchurch- 
Tards,  on  notice 
oeing  given  in 
manner  and 


CVS  appeal  against  an  order  of  the  Commissioners  for  building  churches, 
&c.,  whereby  certain  footpaths  in  the  church-yard  of  Si,  Phillip,  Bit- 
minghaniy  were  stopped  up.  The  Court  of  Quarter  Sessions  for  the  county 
of  Warwick  quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  a 
case,  which  stated,  that  the  Commissioners  were  incorporated  by  59  G,  3,  c. 
134,  8.  3y  which  Act,  as  well  as  the  Act  therein  recited,  were  made  part  of 
the  case. 

By  s.  39  of  that  Act,  the  Commissioners  were  empowered,  among  other 
fomTprescr^b^  things,  to  stop  up  any  entrance  or  gate  leading  into  any  chui  ch  yard  or  burial- 
^M  &i?li  ground,  and  the  paths,  footways,  and  passages  into,thro\igh,  or  over  the  same, 
(H.)  in  that  as  to  them  may  appear  useless,  or  unnecessary  ;  provided  that  the  same  be 
tli?fornQ*of*  ^*^"®  ^*'^  *^^  consent  of  any  two  justices  of  the  peace  of  the  county,  city, 
notice,  which  &c.,  where,  &c.  and  on  notice  being  given  in  the  manner  and  form  prescribed 
Suitilf  thauhr  ^y  ^^  Act,  passed  in  the  55  (/  3,  c.  68,  intituled,  "  An  Act  to  amend  an  Act 
order  will,  at  of  13  G,  3,  for  the  amendment  find  preservation  of  the  public  highways,  in  so 
theoext  Quai^    -  ,  i  *       .  .•        \»  i  •     .  •  i*       .• 

ter  Session!,  be   far  as  the  same  relates  to  notice  of  appeal  agamst  turnmg  or  diverting  s 

confirmed,  un-    pubjjc  highway,  and  to  extend  the  provisions  of  the  same  Act  to  the  stopping 
peal'  against  it,   up  of  unnecessary  roads.'' 

to  be  then 

made,  it  be  otheiT^ise  determined.    The  59  G.  3,  c  134,  itself  contains  no  proTision  relative  to 

an  appeal  :— 

Held,  that  a  right  of  app«>al  was  not  eiven. 

If  a  subsequent  Act  of  Pariiament  direct  a  form  to  be  adopteil,  which  is  given  in  a  previous 
Act,  the  form  is  thereby  incorporated  in  the  subsrque/it  Act ;  and  fto  far  as  rej^ards  the  snbae- 
quent  Act,  will  not  be  affected  by  a  repeal  of  the  pre\-  ious  Act. 
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The  55  G. 3,  c.  68,  vas  repealed  bj  5  and  6  FF.  4,  c.  50.  At  the  Sea-  Q^^t^Bmek. 
sioDS  it  appeared,  that  the  appellants,  who  resided  near  the  parish  of  Si,  Phil' 
/»/!,  were  a^^ved  by  this  order,  and  had  given  due  notice  of  appeal,  and 
duly  entered  their  appeal  It  was  objected,  by  the  counsel  for  the  respond- 
ents, that  in  point  of  law  there  was  no  appeal  to  the  Sessions  from  the  order 
in  qoesiiop. 

The  Sessions  decided  that  there  was. 

The  respondents  then  produced  an  order  for  stopping  up  the  footpaths  in 
question,  duly  made  by  the  aforesaid  commissioners,  and  the  consent  of  two 
justices  for  the  county  of  Warwick^  residing  near  Birmingham,  and  also  a 
notice  which  was  proved  to  have  been  duly  published. 

The  notice  was  in  a  form  similar  to  that  prescribed  by  55  G,  3,  c.  68 ; 
stated  by  whom  the  order  was  made,  the  consent  of  the  justices,  &c.,  and  con- 
cluded with  stating  that  the  order  would  be  confirmed  and  enrolled  at  the 
Aprii  Quarter  Sessions,  unietM,  upon  an  appeal  agatngt  the  eame  to  he  then 
made,  it  be  otherwiee  determined.  The  case  concluded  with  stating  that 
if  the  Court  of  Queen^e  ^«i«A  shall  be  of  opinion  that  the  Sessions  had  juris- 
diction to  entertain  the  appeal,  then  the  order  of  Sessions  is  to  be  confirmed; 
if  not,  it  is  to  be  quashed. 

Sir  /.  Campbelif  A.  G.,  Balguy,  and  Melior,  in  support  of  the  order  of 
Sessions. — The  only  question  for  this  Court  is,  whether  the  Sessions  have 
authority  to  entertain  an  appeal  in  this  case.  In  order  to  shew  that,  the  res- 
pondent must  make  it  appear,  Jiret,  that  an  appeal  is  given  by  59  G,  3,  c. 
134,  s.  39,  referring  to  55  G,  3,  c.  68;  eecond,  that  such  appeal  is  not  taken 
away  by  5  and  6  W^  4,  c,  50,  which  repeals  55  G.  3,  c.  68. 

The  Stat.  59  G,  3,  c.  134,  s.  39,  gives  the  authority  to  the  commissioners 
to  stop  up  paths,  subject  to  a  notice  being  given  in  manner  and  form  pre- 
scribed by  55  Cr.  3,  c.  68.  A  power  is  given  in  the  schedule  (A,)  to  55  G, 
3,  and  the  conclusion  of  that  notice  intimates  that  an  appeal  lies  against  the 
order  therein  referred  to.  The  commissioners  necessarily  adopted  that  form 
of  notice,  and  thereby  invite  an  appeal  against  their  order.  The  59  G.  3, 
clearly  must  have  contemplated  the  existence  of  an  appeal ;  the  legislature 
must  be  supposed  to  have  known,  that  the  notice  referred  to,  expressly  inti- 
mated the  existence  of  an  appeal.  And  even  if  this  circumstance  may  be 
supposed  to  have  escaped  them,  still  the  very  provision,  that  a  notice  must 
be  given,  is  equally  strong  to  shew  that  an  appeal  was  intended.  It  would 
have  been  most  absurd  to  require  a  notice,  unless  an  appeal  was  intended 
to  be  given,  because  a  notice  can  be  of  no  use,  except  with  reference  to  an 
appeal.  And  no  especial  form  of  words  is  necessary  for  the  purpose  of  creating 
a  jurisdiction,  if  the  intention  of  the  legislature  be  apparent,  Rea  ▼.  St,  Jamee, 

Weetmineler  (a).     The  Court  also  will  construe  liberally  words  giving  an 
appeal.  Rex  v.  Juetieee  of  Salop  (4),  Rex  v.  Recorder  of  Poole  (c),  Reg,  ▼. 

Watts  (d).     It  is  impossible  to  suppose  that  the  legislature  intended  to  give 
the  commissioners  an  arbitrary  power.  As  to  the  other  point,  that  if  an  appeal 


(0)2 
(651 


(£0  2  N.  &  P.  367;  Will,  WoL  & 
WWU  Wol.  Si  Dav.  598.  Dav.  631. 

(c)  1  N.  &  P. 756;   Will.,  Wol.  & 
Dav.  497. 
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<3nW#B«c*.  was  given  by  59  G.  3,  c.  134,  ».  39,  it  was  not  Uken  away  by  6  &  6  W;  4 
TIiTqubiv     i^^y  ^^'^  stopped  by  the  Court.] 


r. 


WaddingUm^  rontrd. — The  rule  of  constmction  respecting  clauses  giving 
appeals,  is  the  reverse  of  what  has  been  stated.  It  is  thus  laid  down  by 
Lord  Tenierden,  C.  J.,  in  Rejp  v.  Han9on  (e)  <*  The  rule  of  law  is,  that  although 
a  certiorari  lies,  unless  expressly  taken  away,  yet  an  appeal  does  not  lieiinfeM 
expressly  given  by  statute.^'  And  oertainly  no  appeal  is  expressly  given  by 
69  Gbo,  3 ;  it  is  wholly  silent  on  the  subject,  unless  it  is  to  be  contended  that 
the  whole  of  55  G,  3,  is  incorporated  into  it,  by  a  reference  to  the  schedule 
only.  Many  more  important  powers  are  intrusted  to  these  commissioners, 
than  the  one  exercised  on  this  occasion.  As  to  them,  certainly  no  appeal 
is  given.  The  notice  is  proper  to  be  given,  in  order  to  shew  that  parlies 
would  be  trespassers  if  they  passed  along  the  shut-up  footways.  Admitting 
that  the  concluding  statement  is  absurd,  if  no  appeal  exists,  still  that  wit! 
not  al*er  the  law  of  the  case.  And  much  greater  absurdities  ensue,  on  the 
supposition  that  an  appeal  does  exist,  because  then  the  forms  required  by 
65  tr.  3,  must  be  complied  with ;  and  notice  must  be  given,  not  to  the  com- 
missioners, nor  to  the  justices,  but  to  the  surveyors  of  the  highways. — [Sir 
/.  Campbell^  A.  G.,  Reg.  v.  The  Recorder  of  Carmarthen  (/),  shews  thai  in 
such  case  the  provisions  must  be  applied  mvtatie  mvlandie  ;  things  must  be 
done  eg  prhi^ — It  cannot  be  said  that  an  appeal  is  necessary  in  this  case ; 
because,  independently  of  the  discretion  of  the  commissioners  themselves, 
their  powers  may  be  checked  by  the  veto  of  the  two  justices. — [Patteeon^  J. 
— Does  not  the  consent  of  the  justices  amount  to  an  order  by  them ;  and  if 
so,  is  not  the  appeal  against  the  order  of  the  justices?] — ^Their  consent  does 
not  amount  to  an  order ;  by  itself  it  has  no  efficacy :  the  order  must  be  made 
under  the.  seal  of  the  commissioners. 

Lord  Dbnman,  C.  J. — The  second  objection  has  very  properly  not  been  in- 
sisted upon.  The  only  question,  therefore,  which  remains  is,  whether  the 
59  Geo.  3,  c.  1 34,  gives  a  power  of  appeal  in  this  case,  by  reference  to  the 
previous  Statute  65  G.  3,  c.  68.  Were  i  to  conjecture,  I  should  say,  that 
such  was  the  intention  of  the  legislature;  still,  looking  to  all  the  enactments, 
I  think  such  intention  has  not  been  eflfectuated.  Lord  Tknterden  has  said, 
that  an  appeal  cannot  l)e  given  by  implication ;  and  it  is  by  implication  alone 
that  an  appeal  could  be  given  in  the  present  case.  'The  case  of  Reg,  v.  The 
Recorder  of  Carmarthen,  does  not  establish  that  a  power  of  appeal  can  be  in- 
troduced into  a  Statute  by  construction  only.  That  power  brings  new  parties 
into  action,  creates  a  new  jurisdiction  ;  it  becomes,  therefore,  necessary  to  see 
that  all  the  requisite  machinery  has  been  legally  provided.  And  although 
that  may  have  been  intended,  it  has  certainly  not  been  done  in  this  case. 

LiTTLEDALB,  J. — It  is  true  that,  by  the  reference  in  Stat.  59  G.  3,  c.  134, 
8. 39,  to  the  notice  set  out  in  the  schedule  of  55  G.  3,  c.  68,  the  notice  must  be 
considered  to  be  incorporated  with  the  latter  Statute,  in  the  same  way  as  if  the 
words  themselves  were  there.    And  these  words  would  imply  the  existence 

(e)  4  B.  &  A.  519.  (/)  3  Ncv.  &  Per.  19 ;  1  VID.,  Wol. 

^  ^  k  Hodges,  2-22. 
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of  an  appeal.    But  I  assent  to  the  rale  laid  down  by  Lord  Tenimrdmy  that  an    Qiumt'i  B^nA, 
appeal  cannot  be  giren  by  implication.     That  being  80»  all  the  reference  to     TheQoiKN 
an  appeal  which  occurs  in  the  notice,  is  mere  surplusage.  v- 

Pattbson,  J. — I  also  think  that  the  rule  laid  down  by  Lord  Thnierden- 
is  cleaHy  law.  The  legislature  have  stopped  short  of  expressly  giving  an 
appeal,  whatever  their  intention  may  have  been.  Possibly  they  have  not  said, 
what  they  meant,  bat  we  cannot  say  it  for  them. 

WiLLUMB,  J.,  concurred. 

Order  of  Sessions  quashed. 


The  Queen  v.  John  .  /««ri4. 

AT  the  MiddUiex  Sessions,  1837,  the  grand  jury  found  a  true  bill  against  7  g.S,  c.  64, 

the  defendant,  upon  an  indictment,  charging,  in  the  firtt  count,  that  he  "u^^jriiirthe* 

made  an  assault  on  one  /.  S.^  and  unlawfully,  wickedly,  and  indecently  ex-  Court  to  allow 

posed  his  private  parts,  to  /.  S,,  with  intent  to  excite  J.  S.  to  commit  an  tin-  JJj  JrSSmtor' 

natural  offence  with  the  defendant.  of  *«  indict- 

-,  *f  .  meot,  remored 

Second  count,  a  common  assault.  hj certiorari^hy 

The  defendant  having    removed  the  inilictment  by  certiorari  into  this  fo*^n^°^*^' 

Court,  the  trial  came  on  before  Lord  Denman,  C.  J.,  at  the  Sittings  after  on  J.  5.,  and  an 

Eaeter  Term,  1837,  when  the  defendant  was  found  not  guilty;  and  his  lord-  iu^r*? thep- 

ship  made  an  order  on  the  treasurer  of  the  county  for  the  costs  of  the  prose-  •on,wjthw£mt 

cutbn,  under  7  6.  4,  c.  64,  s.  23.     The  order  having  been  made  a  rule  of  ^  eommU  am 

Court.  wwaiufal 

CfVOMt 

Addieon  obtained  a  rule,  calling  on  the  prosecutor  to  shew  cause  why  it 
should  not  be  discharged. 

Hugkee  shewed  cause. — The  judge  presiding  at  the  trial,  had  authority  to 
allow  these  costs,  under  7  G.  4,  c.  64,  s.  23.  And  he  is  not  deprived  of  that 
authority,  because  the  said  indictment  has  l)een  removed  by  certiorari.  In 
the  cases  which  appear  to  decide  otherwise  t^he  indictment  was  removed  by 
the  prosecutor,  not  by  the  defendant,  Rex  v.  Richards  (a),  Rex  v.  John" 
eon  (6).  In  the  other  cases  where  this  Court  has  refused  to  grant  the  costs, 
the  application  has  not  been  made  at  the  trial.  Rex  v.  Chadderton  (c).  Rex 
v.  Johneon  (d),  shews  that  any  Court,  before  whom  a  trial  takes  place,  has 
discretion  to  grant  the  expences.  In  Rex  v.  CliJlon{e),  the  Court  held,  that 
the  expences  of  the  prosecution  of  an  indictment  for  non-repair  of  a  road  were 
payable,  though  they  had  not  been  expressly  awarded  at  the  trial.  And  in 
Rex  V.  Jeyee  (/),  under  this  Act,  the  judge  who  tried  the  case,  granted  the 

(a)  8  B.  &  C.  420.  (c)  6  T.  R.  344. 

rt)  Rv.  k  Mi>o.  Qu  C.  173.  (/)  3  A.  &  E*  416;  1  Har  &WoL 

M.5T.R272.  325. 

(cO  4  M.  &  S.  515. 
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ezpenoes  of  the  prosecutor  in  an  indictment  for  a  riott  though  he  was  not 
umler  moognizances  to  prosecute  at  the  Assizes. 

Addi9onj  emird. — This  is  not  an  indictment  for  any  of  the  offences  in  pro- 
aecations  for  which  the  Court  is  authorized  to  grant  the  expences  {g).  And 
even  were  that  so,  the  Court  no  longer  possesses  the  power,  since  the  case 
haa  been  removed  by  certiorari,  Rex  v.  Rieharde,  Rex  v.  Johnson.  And 
the  result  is  the  same,  whichever  party  removes  the  indictment,  Rex  v.  T%e 
Treasurer  of  the  CowUy  of  Exeter  (h).  The  clause  in  the  Highway  Act, 
13  G.  8,  c.  78,  s.  64,  is  very  different ;  the  words  of  that  are  much  more 
general. 

Cur.  adv,  vuli. 


Lord  Dbnman,  C.  J.,  this  day  intimated  the  opinion  of  the  Court  that  the 
did  not  fall  within  the  Statute. 

Rule  absolute. 


{g)  The  misdemeanors  specified  in  8. 23 
are,  ''  assaults,  with  intent  to  commit 
a  felony ;"  "  riots ;"  "  receiring  stolen 
property,  knowing  the  same  to  be  stolen ;'" 
'*  assaults  upon  peace  officers  in  the  exe- 
cution of  tneir  duty,  or  upon  persons 
acting  in  their  aid;**  '^neglect  and  breach 
of  duty  as  a  peace  officer  ;**  <<  assaults 


committed  in  pursuance  of  any  eoa- 
spiracy  to  raise  the  rate  of  wages;** 
*'  knowingly  and  designedly  obtaming 
any  property  by  false  pretences  ;*'  "wil- 
ful and  indecent  exposure  of  the  pei^ 
son;'*  "wilful  and  corrupt  perjury;" 
"  subornation  of  perjury.*' 
(A)  5  Man.  &  Ry.  167. 


M<988.      The  Qu£EN  V.  The  Rector,  Churchwardens  and  Parishioners 

of  St.  Mary,  Lambeth. 


A  poll  for  the 
election  of 
chnrchwardens 
under  58  G.S, 
c.  69,  whereat 
every  rated  tn- 
habiunt  haa  a 
right  to  rote,  is 
not  invalid  be- 
cauae  it  ha^ 
been  held  with 
closed  doora, 
unlets  iome 
ratedifihabiieMt, 
who  inUnded  to 
vote,  has  been 
thereby  ex- 
cluded. 


I^IR  /.  Campbell,  A.  G.,  in  £a«/«r  Term  last,  had  obtained  a  rule,  calling  upon 
the  defendants  to  shew  cause  why  a  mandamus  should  not  issue,  com- 
manding them  to  hold  a  vestry  meeting,  for  the  purpose  of  electing  churchwar- 
dens for  the  remainder  of  the  year,  upon  affidavits,  which  stated  that  upon  the 
17th  April,  a  meeting,  after  due  notice,  was  held,  to  choose  churchwardens. 
Afler  the  nomination  by  the  rector,  according  to  custom,  of  one  churchwarden, 
the  inhabitants,  in  vestry  assembled,  entitled  to  vote  under  58  Geo.  3,  c  69, 
proceeded  to  the  election  of  three  others.  Two  opposite  parties  having  each 
respectively  proposed  three  diflerent  candidates,  and  upon  a  show  of  hands, 
the  majority  being  declared  in  favour  of  the  candidates  of  one  party,  a  poll 
was  demanded  by  two  rated  inhabitants,  on  behalf  of  the  candidates  of  the 
other  party.  A  question  then  arose  as  to  whether  the  poll  should  be  taken 
of  the  parishioners  at  large,  or  of  the  inhabitants  present.  Upon  shew  of 
hands,  it  was  decided  to  take  the  poll  of  the  inhabitants  present ;  upon  which, 
by  order  of  the  chairman,  the  doors  were  closed,  and  a  poll  was  then  taken, 
while  the  doors  continued  closed.  The  affidavit  of  one  of  the  rated  inhabit- 
ants, who  was  within  the  vestry  while  the  poll  was  taken,  stated,  that  during 
that  time  he  saw  one  W.,  and  several  other  rated  inhabitants,  standing  out- 
side, and  that  W.  knocked  repeatedly  and  loudly  to  be  admitted,  but  that 
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neither  he  nor  the  other  inhabitants  were  admitted,  till  after  half  an  hour  had  Queen'i  Bench, 
elapsed,  and  the  poll  was  closed.     The  aflMavit  of  another  rated  inhabitant     ThToucEN 
stated,  that  he  was  present  at  the  commencement  of  the  meeting,  and  after-  v. 

wards  left  the  Testry  for  about  three  quarters  of  an  hour,  and  on  his  return  o/lambeth?* 
found  the  doors  shut,  and  waited  outside  for  twenty  minutes ;  and  that  on 
bein^  admitted,  he  was  informed  that  a  poll  had  just  been  taken. 

Sir  W,  W,  Foileii  and  Hayes  now  shewed  cause,  and  cited  BurrCs  Eeele* 
siasiieai  Law,  tit.  «  Vesiry  j"  "  PHdeaux,  Office  of  Churchwardene.'' 

Sir  J.  Campbell,  eontrd,  cited  Campbell  v.  Mdund(a), 

liord  Denman,  C.  J. — This  rule  must  be  discharged.  There  is  no  doubt 
whatever,  that  by  law  all  the  rated  inhabitants  were  entitled  to  come  in  and 
Tote  on  the  occasion  of  this  election.  But  upon  these  affidavits  it  does  not 
appear  that  any  one  single  elector  was  prevented  from  voting.  If,  in  con- 
sequence of  closing  the  doors,  any  voter,  whose  intention  it  was  to  vote,  had 
been  excluded,  the  case  would  have  been  very  different.  But  the  mere  cir- 
cumstance of  the  doors  having  been  closed  during  the  time  of  the  poll,  is  not 
sufficient  of  itself  to  make  the  election  void.  And  there  is  nothing  to  shew 
that  the  result  of  this  election  may  not  have  been  the  same  as  if  the  doors  had 
been  open  throughout  the  whole  period  of  taking  the  poll.  Neither  can  there 
be  any  necessity  for  keeping  the  poll  open  an  indefinite  length  of  time,  to 
meet  the  convenience  of  any  voters  not  then  present,  who  may  happen  ailer- 
wards  to  drop  in. 

LiTTLBDALB,  Patteson,  and  Williams,  Js.,  concurred. 

Rule  discharged. 

(a)  5  A.  &  E.  865;  2  Har.  &  Wol  457. 


Hall  v.  M aule  and  others.  j«m  i 

PROHIBITION.    The  declaratbn  stated  that  the  defendants  had  exhibited  Prohibition  it 

a  libel  against  the  plaintiff  in  the  Contieiory  Covrt  of  Bristol.    By  the  b^ST^tfi*' 

libd,  which  was  set  out  in  the  declaration,  it  appeared  that  the  defendants,  as  construction  of 

churchwardens  of  the  parish  of  St  Philip  and  St*  Jacob,  in  the  city  of  Bristol,  Hament  may^' 

had  libelled  the  plaintiff  for  non-payment  of  a  church  rate.     The  declaration  come  in  quea- 

1  ..        1.1        1  •     •«.     1-7^     1    1-  .  t         •  1  .M    .         1    tion  before  an 

then  alleged,  that  the  plaintiff  exhibited  divers  exceptions  to  the  said  libel,  and  Ecclesiastical 
set  out  the  exceptions  at  length.  The  purport  of  them  was,  that  the  rate- 
payers of  tlie  parish  in  question  had  adopted  \  Sl2  W.  4,c,  60,  and  vestry- 
men had  been  chosen  under  that  Act.  That  the  vestry,  wherein  the  rate  in 
question  had  been  made,  was  not  duly  assembled  under  58  G.  3,  c.  69 ;  that 
the  r&te  was  made  for  adding  to  the  fabric  of  the  church,  Ac.,  though  no  meet- 
ing of  the  rate-payers  had  been  previously  held  ;  and  that  the  rate  was  also 
for  tlie  pnvmenl  of  various  charges,  &c.,  for  which  the  inhabitants  were  not 
liabbu 


Court. 
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The  declaratidn  also  alleged,  that  the  exceptions  were  admitted ;  and  be* 
cause  the  matters  therein  mentioned  are  not  subjects  of  ecclesiastical  juris* 
diction,  but  can  only  be  properly  tried  in  the  temporal  Courts,  theref<M«  the 
plaintiff  prayed  a  writ  of  prohibition  might  issue,  &c,  &c. 

The  defendants  pleaded  several  pleas,  to  which  the  plaintiff  replied ;  and 
Uiereupon  demurrer,  and  joinder  in  demurrer. 

Peacock  was  to  have  supported  the  demurrer  to  the  replication,  but  the 
Court  called  on  Godson  to  support  the  declaration. 

Godson. — ^The  declaration  in  this  case  corresponds  with  that  in  Blaeket 
V.  Blizard{a),  The  question  to  be  tried  is  also  virtually  the  same :  becaase 
the  real  question  raised  by  the  exceptions  is,  whether  the  rate  was  made  by 
competent  persons  or  not  That  is  not  a  question  proper  to  be  decided 
by  the  Ecclesiastical  Court :  and  the  proceedings  have  arrived  at  a  stage 
where  this  Court  will  interfere.  This  appears  from  the  judgment  of  the 
Court  in  Byerfy  y.  Windus  {b).  A  Court  of  common  law  is  not  bound  to 
wait  till  matters  are  actually  in  issue.  The  fact  here  disputed,  and  which  is 
in  necessary  progress  to  trial  is,  whether  this  was  a  vestry  or  no  vestry. 
Such  was  the  question  in  Cockbum  v.  Harvey  (c) ;  and  there  the  Court 
granted  a  prohibition,  although  the  question  could  have  been  only  in  progress 
of  trial ;  because  it  does  not  appear  that  the  proceedings  had  advanced  be- 
yond the  libel. — [LUtledale,  J. — In  that  case  there  was  no  question  as  to  the 
state  of  proceedings.] — At  all  events,  the  same  points  are  in  proceas  of  trial, 
and  must  come  in  issue,  as  were  there  decided  on. 

Lord  DsNHAN,  C.  J. — In  Blacket  v.  Blizard  the  Court  below  were  not  merely 
in  progress  of  decision,  they  had  decided,  and  had  decided  wrong.  And  the 
judges  in  that  case  gave  no  opinion  as  to  any  thing  but  the  meaning  of  the 
Act  of  Parliament.  But  no  ground  for  a  prohibition  exists,  simply  because 
the  construction  of  an  Act  of  Parliament  may  come  in  question.  We  cannot 
assume  that  the  Court  below  are  incompetent  to  construe  it ;  and  in  the  pre- 
sent case  it  is  perfectly  consistent  with  every  thing  that  has  been  done, 
that  the  Court  may  construe  it  correctly,  or  that  no  question  upon  it  may 
arise  (rf). 

LiTTLBDALB,  Pattbson,  WiLLiABfs,  Js.,  Concurred. 

Judgment  for  the  defendants  (iQ. 

(a)  9  B.  &  C.  851.  (d)  See  Reg.   v.   OUsierton,  ante, 

(b)  5  B.  &  C.  1 ,  and  p.  21—2.  19. 

(c)  2  B.  &  Ad.  797. 
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COWIE    V.    BrEMNBR   (a).  SaUOmn, 

Nov,  16. 

n^HlS  was  a  rule  calling  on  the  plaintifT  to  ahew  cause  why  money  which  A  person  who 
had  been  depoaited  by  the  defendant  in  lieu  of  bail,  under  the  Stats.  Jat^fora 
43  Geo.  3,  c.  46,  and  7  &  8  Geo.  4,  c.  71,  should  not  be  paid  out  of  Court  th«  Stat.  1  &  2 
10  the  defendant.     The  defendant  had  been  arrested,  and  had  deposited  the  came  into  ' 
money  before  the  1st  of  October,  1838,  when  the  Act  for  Abolishing  Arrest  on  "^*'\**"^*  ^^ 
Meene  Proceee,  1  &  2  Via  c.  110,  came  into  operation.  sited  mon<>y  in 

lieu  of  bail, 
cannot  have 

ClooMhy  shewed  cause. — It  is  contended,  that  the  defendant  is  entitled  to  the  money  paid 
pare  this  rule  made  absolute,  under  the  provisions  of  the  7th  section  of  Stat  under  the^Tth 
1  &  2  Viet.  c.  110;  but  that  section  empowers  the  Court  to  discharge  those  action. 
pervoQS  iMily  who  are  in  actual  custody  on  meene  procese  at  the  time  of  the 
eoro^ieooement  of  the  Act. 

Bramufeli,  conird. — ^It  has  been  decided,  this  Term,  in  the  case  of  Batenum 
'*.  Ihnmy  in  the  Court  of  Common  Fleae,  that  the  7th  section  extends  to  the 
case  where  bail  has  been  put  in,  though  not  expressly  mentioned  in  the  Act,  and 
that  in  that  case  the  defendant  is  entitled  to  have  an  exonerelur  entered  on  the 
bail  pieoe  ;  it  is  submitted,  therefore,  that,  in  the  same  way,  this  defendant  is 
entitled  to  the  present  rule,  being  within  the  equity  of  the  Statute.  If  this 
rale  is  not  made  absolute,  the  defendant  will  still  be  enabled  to  take  the 
money  out  of  Court,  for  he  will  be  entitled  to  put  in  bail,  and  surrender  in 
discbarge  of  his  bail,  on  which,  under  the  old  practice,  he  will  be  entitled  to 
have  the  money  paid  out  of  Court.  He  will  then  also  be  entitled  to  his 
dtacfaarge^  being  within  the  provisions  of  the  1  &  2  Vici.  c.  1 10,  s.  7.  The 
Court  will  not,  therefore,  compel  him  to  adopt  that  circuitous  and  expensive 
method  of  proeeeding,  but  will  order  the  money  to  be  paid  out  of  Court  on 
this  rule. 

Cur.  adv.  vuii* 

l^iTTLEftiLB,  J.«  ailerwards  {Nov,  17th),  gave  judgment. — ^I  took  time  to 
consider  this  case,  as  the  Court  of  Exchequer  had  also  taken  time  to  consider 
their  judgment  in  a  similar  case  {b).  That  Court  has  since  decided  that  this 
rule  cannot  be  granted,  and  I  think  that  they  have  done  right  in  so  deciding, 
as  it  would  be  extending  the  Act  too  far.  la  terms,  the  Act  extends  to 
persons  in  actual  custody  only,  and  granting  a  rule  for  entering  an  exonere- 
tur  on  the  bail  piece,  is  taking  a  step  out  of  the  Act,  and  is  going  quite  far 
enough.  In  that  case  the  defendant  is  supposed  to  be  in  the  custody  of 
the  bail,  but  in  this  case  he  could  only  be  considered  as  in  the  custody  of  the 
nioney  deposited,  if  I  may  so  express  myself.     I  think,  therefore,  that  the 

(tf)  This,  and  the  fullowine  cases  in  the  cases  decided  in  the  Queen  s  Bench 

the  Bail  Couriy  were  decided  in  Mi-  in  Trinity  Term. 
chaHmae   Termy  1838,  but  are  intro-  (6)  The  case  of  Harrison  v .  Dickenm 

daeed  here  for  the  convenience  of  the  son. 
profession,  previous  to  the  conclusion  of 
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Court  of  Exchequer  has  done  quite  right,  and  this  rule  must  be  discharged, 
but,  under  the  circumstances,  without  costs  (c). 

Rule  discharged  (</). 

The  defendant  afterwards  put  in  bail,  and  surrendered  in  discharge,  where- 
upon a  rule  for  paying  the  money  out  of  Court  was,  afto  aigument,  made 
absolute. 

(e)  In  the  similar  case  of  Epans  t.  derson^  and  opposed  by  Heggim^  wat 
Bird,  the  same  rule  mcved  for  by  Hen-      decided  in  the  same  way. 

(d)  See  the  next  case. 


Nov.». 


The  Court  will 
not  enter  an 
•loneretur 
on  tho  bail 
piece,  under 
the  7^h  sec- 
tion of  the 
Stat.  1  &  2 
Vict  c  110, 
if  it  tppetiB 
that  the  de- 
fendant has 
■btoonded. 


Ashley  v.  Huc»B8. 

'T^HIS  was  an  application,  made  on  the  part  of  the  defendant's  baO,  calling 
on  the  plaintiff  to  shew  cause  why,  on  entering  a  common  appearuce, 
an  exoneretur  should  not  be  entered  on  the  bail  piece.  The  defendant  had 
been  arrested  prior  to  the  1st  of  October^  1838,  when  the  Stat.  1  &  2  Ftel.  c 
110,  came  into  operation,  and  had  put  in  special  bail.  It  appeared  on  die 
affidavits  that  the  defendant  had  absconded,  and  that  the  bail  were  unable  to 
find  him.     It  did  not  appear  whether  he  had  left  the  country  ot  not 

Gttmey  shewed  cause. — ^It  has  certainly  been  decided  this  Term,  in  the 
Court  of  Common  Pleae,  in  the  case  of  Baieman  ▼.  Dwm,  that  an  exooeretor 
may  be  entered  oa  the  bail  piece  under  the  7th  section  of  the  Stat.  1  &  2 
Ftei.  c.  110,  as  a  defendant  is  to  be  considered  to  be  in  the  custody  of  his 
bail ;  but  in  another  case,  of  Jackson  v.  Cooper,  the  Court  of  Exchequer 
afterwards  decided  that  an  exoneretur  could  not  be  entered  after  final  jodg* 
ment  was  signed.  The  ground  of  that  decision  was,  that  although  the  Court 
would  grant  the  rule  merely  to  prevent  a  circuitous  proceeding,  yet  that  in  that 
case,  the  defendant  might  not  perhaps  be  in  a  situation  in  which  he  could  be 
considered  as  being  in  the  custody  of  his  bail ;  and  the  Court  moreover  said. 
that  they  would  not  put  such  a  construction  on  the  Act  as  would  entitle  a  de- 
fendant to  relief  in  a  case  where  any  person  might  be  prejudiced  by  such  a 
construction.  That  decision  applies  to  the  present  case ;  for  here  the  defend- 
ant cannot  be  considered  as  in  the  custody  of  his  bail,  as  it  appears  that  he 
has  absconded ;  and  unless  he  is  rendered,  the  plaintiff  will  have  his  remedy 
against  the  bail,  and  will,  therefore,  be  prejudiced  by  this  rule  being  madfe 
absolute.  In  the  case  of  Leteie  v.  Ford  also,  which  occurred  this  Term, 
the  Court  of  Exchequer  reftised  to  enter  an  exoneretur  on  the  bail  piece, 
because  the  defendant  was  living  m  fhmet,  and  the  Court  said  that  he  must 
be  absolutely  rendered. 

Humfrey,  contrA.—lfi  Lewie  v.  Ford,  the  rule  was  discharged,  because  it 
was  sworn  that  the  defendant  intended  to  remain  mFrwuie  and  not  to  return, 
which  does  not  appear  in  the  present  case.    In  Jaeketm  t.  CocpeTf  the  Court 
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disehftrged  (he  rule,  because  it  had  been  obtained  so  late,  final  judgment  having  BaOGouri. 
been  s^^ned.  In  that  ease,  also,  a  ca.  9a.  had  issued.  It  is  immaterial  in 
the  prevent  case  that  the  defendant  has  absconded,  for  if  he  is  still  in  the 
country,  he  must  be  considered  as  in  the  custody  of  the  bail,  ft  is  impOs- 
nUe  to  say  that  he  is  out  of  the  jurisdiction  of  the  Ck>urt,  and  it  ought  to 
appear  that  he  is  so,  in  order  to  induce  the  Court  to  refuse  this  application. 

LriTLBDALB,  J.,  Sent  a  note  to  the  Court  of  Exchequer,  requesting  their 
opinion  on  the  case,  and  it  being  adverse  to  the  rule,  on  the  ground  that 
the  defendant  could  not  be  considered  as  in  custody,  he,  concurring  in  that 
opinicHiy  discharged  the  rule  (a). 

Rule  discharged,  without  costs. 

(a)  See  the  previous  case. 


The  QuE£N  against  the  Sheriff  of  Middlesex,  ia  the  case  of      ^^^^  2. 
Christ  v.  Brookes. 

WTODGES  moved  for  an  attachment  against  the  sheriff  for  not  bringing  An  attachment 
in  the  body  of  the  defendant,  according  to  a  rule  of  the  Court.    The  umed^against 
de&ult  in  not  bringing  in  the  body,  or  putting  in  bail,  was  before  the  1st  of  '*»«  jhenff  for 

^       .  .  1       *       -       1         r    i.  .  1.  .         .  i.     w^  »  "^*  bringing  in 

Oeiohett  1838,  when  the  Act  for  the  Abolition  of  Imprisonment  for  Debt  on  the  body,  not- 
Meane  Process,  I  &  2  FicL  c.  1 10,  came  into  operation.  Jhe^stat°T&*2 

Vict.  c.  110,  for 

LiTTLKDALB,  J.^-As  this  is  a  rule  absolute  in  the  first  instance,  the  motion  ^hat  Act  came* 
had  better  be  made  in  the  full  Court,  as  it  may  be  a  question  whether  this  into  operation. 
proceeding  ia  not  put  an  end  to  by  the  Stat  1  &  2  Fid.  c.  1 10. 

Hodg€9  afterwards  renewed  his  motion  in  the  full  Court,  and  the  rule  was 
granted. 

Rule  absolute. 


Ex  parte  Hodge.  ^^'  2. 

F   BA7LEY,  on  the  first  day  of  Miehaelnuu  term,  asked  for  leave  that  Apenon  may 
a  person  might  be  examined  in  Hilary  Term  for  admission  as  an  for  admission 
attorney,  notwithstanding  a  defect  in  his  service  under  his  articles.    He  was  JJ^"  J"  e'^hw* 
articled  on  the  8th  of  August,  1833,  and  served  regularly  until  June,  1836,  been'absent 
whea  he  became  ill,  with  symptoms  of  consumption,  and  was  ordered  to  go  ^tCT's  ser- 
afatoad  for  the  benefit  of  his  health.    He  went  accordingly,  and  was  not  able  ▼><»  above  a 
to  letura  until  the  month  of  July,  1837,  when  he  returned,  and  served  the  coSnt  rfiu" 
remainder  of  his  time.    It  was  sworn,  that  it  was  absolutely  necessary  for  ^^^  - 
us  health  that  he  should  pass  that  time  abroad^  and  that  he  did  so  with  his 
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Kx  parte 
HODOB. 


roaster's  consent  It  was  submitted  that,  as  he  would  be  required  to  undergo 
an  examination  previous  to  his  admission,  it  would  be  asoerlained  whether  lie 
had  lost  such  means  of  information  as  would  disqualify  him  for  acting  as  an 
attorney.  The  case  of  Ex  parte  Matthew*  (a),  was  also  relied  on,  which 
was  a  case  previous  to  the  appointment  of  the  examiners  for  admission,  where 
the  clerk  had  been  prevented  by  illness  from  attending  regularly  to  business 
for  about  two  years,  and  where  it  was  lud  down  that,  having  been  pierented 
by  the  act  of  God,  he  might  be  admitted. 

LiTTLBDALB,  J. — That  expression  must  be  taken  with  some  limitation. 
This  person  has  been  absent  for  a  long  time,  but  nevertheless,  1  think  that 
the  application  may  be  granted. 

Order  grante«l. 

(a)  1  Barn.  &  Adol.  160. 


A'or.  19. 


Ex  parte  Johnson. 


An  tttoni«7 
haring  diea, 
nine  months 
elapsed  before 
hia  articled 
clerk  waa  as- 
aigoed  over, 
during  which 
time  he  serrad 
in  the  aame 
oiEce,  and  alio 
aenred  nine 
montha  after 
the  expiration 
of  the  Sto 
years  >~-Held, 
that  he  might 
be  admitted 
at  an  attorney. 


CIR  /.   CAMPBELL,  A.  G.,  applied  for  leave  to  have   Johnson  ex- 
amined for  his  admission  as  an  attorney  of  the  Court.     The  examiaer« 
had  made  an  objection  to  his  service,  which  rendered  the  application  neces- 
sary.   Johnson  was  articled  to  an  attorney,  ^tii^,  for  ^ve  years,  and  during 
the  ^^e  years,  Wing  died.    Johnson  continued  on  in  the  same  ofSce,  serving 
Jachson,  who  was  Wing^i  partner,  and  at  the  end  of  nine  months,  his  articles 
were  regularly  assigned  over  by  Wing^s  executors  to  Jachstm^  for  the  re- 
sidue of  the  five  years.     Thhy  had  not  been  assigned  over  previously,  partly 
on  account  of  Jackson  having  already  two  articled  clerks,  and  partly  on 
account  of  the  executors  of  Wing  having  been  abroad.    After  the  assign- 
ment,  Johnson  served  Jachson  to  the  end  of  the  five  years,  and  nine  months 
beyond.     The  examiners  objected,  that  the  time  between  the  death  of  Wing 
and  the  assignment  to  Jachson,  could  not  be  reckoned,  and  that  the  service 
after  the  end  of  the  ^^^  years  did  not  make  up  for  it,  as  that  could  not  be  a 
service  under  the  articles ;  and  that,  consequently,  there  ought  to  have  been 
fresh  articles  entered  into  after  the  death  of  Wing,  so  as  to  make  up  the  whole 
period  of  ^\e  years'  service.    The  cases  of  Ex  parte  Tomkine  (a),  and  Es 
parte  Frost  (6),  were  referred  to  as  authorities  for  granting  the  application. 

LiTTLEDALB,  J. — The  exammers  may  proceed  with  the  examination,  de 
bene  esse,  but  I  shall  take  time  to  consult  the  other  judges,  as  there  are 
several  cases  in  which  the  same  objection  has  been  raised. 

Cur.  adv,  tulL 

Sir  Wm,  W,  Follett,  the  same  day  made  a  similar  application,  in  a  case  where 
the  clerk  was  articled  on  the  6th  o(  April,  1832,  for  five  years,  his  roaster 
died  on  the  4th  of  January,  1836,  and  the  assignment  was  net  made  until 


(a)  Will.,  Wol.  &  Dav.  569 ;  6  Dowl. 

p.ca 


(b)  1  Har.  &  Wol.  Ill ;  3  Don!.  P. 
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the  29th  of  Marchy  1836,  during  which  time  the  clerk  continued  serving  in      BatlGiwf. 
the  same  office ;  and  he  served  on  until  Jufy,  1838.  ExwL 

Cur.  adv.  vulL  JoHiisoir. 

LiTTLEDALE,  J.,  sAerwards  (A^49V.  21  st),  said  that  he  had  consulted  the 
other  judges,  and  that  they  considered  there  had  been  a  sufficient  assignment 
of.  and  service  under  the  articles  in  both  cases,  and  that,  consequently,  the 
persons  were  entitled  to  be  examined  and  admitted. 

Ordered  accordingly. 


Ex  parte  Cuarles  Lewis.  N<m.  12. 

WTUMFREY  (on  the  1 2th  of  November),  moved  to  re-admit  an  attorney  Where  ao  st- 

without  giving  the  visual  notices.     The  attorney  was  first  admitted  in  ^SJj^[*? 

the  year  1823,  and  had  regularly  taken  out  his  certificate  from  that  time  to  took  out  hit 

the  present    The  first  three  years  the  certificate  was  on  a  6/.  stamp,  which  ^^  tome^* 

is  the  proper  amount  of  stamp,  but  it  being  afterwards  necessary  to  have  a  y^n  preri- 

stamp  of  12/.  (a),  he  had  given  his  clerk  1 2/.  in  each  of  the  two  following  years  ^Ig  amount 

to  pay  for  it,  but  the  clerk  had  taken  out  the  certificate  for  those  two  years  ^ourt'^owed 

on  a  6/.  stamp  only.    Since  that  time  it  had  been  taken  out  on  the  proper  the  attorney  to 

amount  of  stamp.    The  attorney,  not  thinking  to  look  at  the  stamp,  had  never  ^^J^t  gil 

disoovered  the  fraud  of  the  clerk  until  two  days  back,  and  having  practised  the  ufuJ 
in  the  meantime,  was  unable  to  recover  his  fees.    On  making  application  to 
the  Stamp  Office,  he  was  referred  to  the  Court.     The  case  of  In  re  Winter  (6) 
was  cited  as  a  nearly  simikr  case.     It  did  not  appear  how  the  omission  was 
ultimately  discovered. 

LiTTLEDALB,  J. — Both  in  the  case  cited,  and  the  present,  it  was  partly  the 
fault  of  the  attorney  that  the  omission  was  not  sooner  discovered,  as  he  did 
not  look  at  the  stamp  on  the  certificate ;  in  this  case,  however,  he  may  be 
admitted  on  payment  of  the  penalty,  the  additional  duty,  and  a  fine  of  20^., 
and  on  obtaining  the  consent  of  the  Attorney  General,  and  on  producing  an 
affidavit  that  he  does  not  expect  any  application  against  him  to  be  made  to 
the  Court. 

Ordered  accordingly. 

»  By  the  Statute  55  G.  3,  c.  184.  (b)  8  Taunt.  129  ;  1  B.  &  Aid.  190,  n. 


In  re  Holloway  and  Monk.  Nm.z. 

CALMER  on  the  second  day  of  Term,  moved  to  amend  a  rule  for  setting  A  rule  to  set 
aside  an  award,  by  drawing  it  up  on  reading  an  additional  affidavit^   SIidwThe''*'** 

Statute  9  & 
10  W.  3,  c  15,  cannot  be  amended  by  drawing  it  up  on  reading  an  additional  affidant,  winch 
ia  not  sworn  until  the  last  day  of  the  Term  next  after  the  awaza  was  made. 


ivmg 
notiosa. 
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Baaa>mt,  which  more  distinctly  verified  the  copy  of  the  award.  The  award  was  one 
InrtHoLfco-  '  ^^^^  ^"^^'  ^  submission,  under  the  Stat.  9  &  10  Will.  3,  c.  16 ;  and  the 
WAV  A  HoMK.  rule  for  setting  it  aside  had  been  obtained  on  ^e  last  day  but  one  of  last 
Trinity  Term,  which  was  the  Term  next  after  the  award  was  made  and  pub- 
lished. The  additional  affidavit  was  sworn  on  the  last  day  of  Triniiy  Ihrm, 
and  it  was  a  question  whether  the  rule  could  be  amended  on  an  affidavit 
sworn  so  late. 

LlTTLEDALS,  J. — I  am  afraid  it  cannot  be  done;  the  Act  directs  that  a 
motion  to  set  aside  an  award,  must  be  made  before  the  last  day  of  the  Term 
next  afler  the  award  is  made  and  published  to  ^the  parties. '  This  affida?it 
having  been  sworn  on  the  kst  day,  is  therefore  t^  late  (ay, 

Motion  refused. 

^a)  See  the  next  ease  of  In  re  Smith  laer,  3  Dowl;  P.  C.  98;  and  Reynolds 
ana  Blake;   In  re  Perring  and  Key-      v.  Askew,  WUl.^Wol.  &  Dav.  366. 


^«^24.  In  re  Smith  and  Blakb. 

A  notion  to  ^HESE  parties  agreed  by   submission,   to  refer   to  arbitration  certain 

oward^under  matters  in  difference  between  them.     Two  parts  of  the  submission  to 

the  Stat.  9  &  arbitration  were  executed,  and  it  was  agreed  that  it  might  be  made  a  rule 

15,  made  in  the  ^f  Court.    The  arbitrator  several  times  enlarged  the  time  for  making  the 

second  Tenn      award,  and  indorsed  the  enlargements  on  the  back  of  that  part  of  the 
after  ihe  award        ,     .     .         ,  .  ,  .      ,  .         -  «,  ,         r«i  i  •        j 

is  made,  is  too    submission  which  was  in  the  possession  of  Blake,    The  award  was  made  and 

whcrToM  published  on  the  10th  ot  April  last,  and  it  was  entirely  in  favour  of  Blake. 

part^.  byre-       The  15th  of  April  was  the  first  day  o{  JSaster  Term,  and  on* the  8th  of  May^ 

aubnmsion,        &  demand  was  made  on  Blake  for  his  part  of  the  submission,  but  it  was 

othw^^irt*^****  refused.     On  the  10th  of  May,  which  was  the  last  day  of  that  Term,  a 

from  making      rule  niii  was  obtained  on  behalf  of  Smithy  in  order  to  compel  Blake  to  produce 

Court.^^  ^^        ^*"  P^^  ^^  ^^®  submission,  so  that  the  enlargements  of  the  time  for  making 

the  award  might  be  made  a  rule  of  Court,  for  the  purpose  of  afterwards  moving 

to  set  aside  the  award.    That  rule  came  on  for  argument  in  THnity  Term, 

on  the  7th  of  June,  and  was  made  absolute,  Blake  being  ordered  to  produce 

the  submission  on  the  9th  (a).    The  submission  was  accordingly  made  a 

rule  of  Court,  but,  by  some  negligence  on  the  part  of  Smith,  it  was  not  done 

until  the  last  day  of  the  Term,  and  the  same  day  a  rule  was  obtained  on  the 

part  of  Smith,  giving  him  leave  to  move,  this  Term,  to  set  aside  the  award; 

but  the  motion  was  to  be  subject  to  all  the  objections  which  might  be  set  up 

in  Trinity  Term.    A  rule  nisi  was  accordingly  obtained  this  Term  for  setting 

aside  the  award,  and  the  affidavits  on  which  it  was  made  were  sworn  on  the 

13th  of /tine,  which  was  the  last  day  but  one  of  Trinity  Term. 

.  J.  Addison  shewed  cause. — Even  if  this  rule  is  taken  to  be  a  rule  of  Tri' 
nity  Term,  it  was  moved  for  too  late.  By  the  Sut.  9  &  10  Will.  Z,  c.  IN 
under  which  this  submission  was  made  a  rule  of  Court,  power  is  given  to 

(a)  See  the  case  ante,  311. 
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move  to  set  aside  the  award  before  the  last  day  6f  the  Term  next  after  the      Bail  Court. 
award  is  made  and  published  to  the  parties.     The  motion,  therefore,  ought  to     /„^I7smith 
have  been  made  in  Easter  Thrm,  and  the  Court  has  no  power  whatever  to     and  Blake. 
extend  the  time  thus  limited  by  the  Statute.    It  is  true  that,  in  some  cases, 
where  one  party  has  detained  the  submission,  the  Court  has  been  somewhat 
indulgent  to  the  other  side,  but  it  is  necessary  that  there  should  be  due  dili- 
gence shewn.    In  the  present  case,  although  the  award  was  made  on  the  10th 
of  Apfit,  Smiik  took  no  step  to  compel  the  production  of  the  part  pf  the  sub- 
mission which  was  in  the  possession  of  Blake  until  the  iOth  of  May,  which 
was  the  last  day  pfEaMUr  Term, 

R.  F.  Riehard0feanird,^i  was  owing  to  the  refusal  of  Blake  to  produce 
his  part  of  the  submis^n,  to  make  it  a  rule  of  Court,  that  this  rule  could  not 
be  obtained  earlier,  and  be  is  not  now  to  be  allowed  to  take  advantage  of  his 
own  wrong.  It  was  of  lio  use  for  Smith  to  make  his  part  of  the  submission 
a  rale  of  Court,  without  at  the  same  time  making  the  enlargements  of  the 
time  for  making  the  award  part  of  the  rule,  as  it  would  not  otherwise  appear 
that  the  award  was  made  under  the  submission.  In  the  case  o(  Perring  and 
Keymer  (6),  Williams,  J.,  allowed  a  rule  for  setting  aside  an  award  to  be 
antedated  as  of  the  previous  Term,  in  a  case  where  a  party  wrongfully 
withheld  the  submission,  so  as  to  prevent  it  being  made  a  rule  of  Court,  and 
the  Couri  will,  in  like  manner,  antedate  this  rule. 

Co.LKRipGB,  J. — That  was  an  application  ea  parte^  I  very  much  doubt 
the  power  of  thje  Court  to  antedate  the  rule.  I  have  a  very  strong  objection 
against  granting  the  present  appKcation,  as  I  have  no  idea  how  the  Courts  cati 
dispense  with  the  provisions  of  an  Act  of  Parliament^  though  they  can  dis- 
pense with  their  own  rules.  I  think  the  objection  is  conclusive,  and  therefore, 
the  rule  must  be  discharged  (c). 

Rule  discharged. 

(b)  3  Dowl.  P.  C.  98.  (c)  See  also  ReynoUU  v.  Askew,  WilL 

Wol.  &  Dav.  366,  and  the  previous  case. 


'       HlOOINBOTTOM    V.    HiGOINBOTTOM.  Aoo.  2. 

d^OWLING  moved  for  leave  to  enter  up  judgment  on  a  warrant  of  If  a  warrant  of 

attorney  under  ten  years  old,  against  a  man  and  his  wife,  and  two  other  ^y^en'?y" 
persons.    Tlie  warrant  of  attorney  had  been  given  by  the  wife  and  the  two  woman,  rfum 

.  «^i  •  II  /r^.  n  rx       #0W,"  judglftent 

other  persons  before  her  marriage,  aqd  the  cases  of  Staples  v.  Purser  {a),  on  it  majr  be 
and  Hartford  v.  Mattingly  {b),  were  relied  on  as  authorities  for  entering  up  ^^^^^^^ 
the  judgment  against  the  husband.  husband  with- 


out notice. 


LiTTLEDALB,  J.-*-I  should  have  thought  that  the  husband  ought  to  have 
had  some  notification  of  the  matter,  but  as  it  was  done  in  the  cases  cited,  a 
rule  may  be  granted  in  this  case  (c). 

Rule  absolute  {d). 


(a)  2  Dowl.  P.  C.  764 )  3  M.  &  Scott,         (c)  See  the  next  case. 
800.  U)  See  the  rule  "'  "" 

(6)  2  Chit.  117.  1  Dowl.  P.  C.  192. 


See  the  rule  H.  T,,  2  W.  4, 1. 73 ; 
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Bail  Qmrt. 


Nov.  15. 
If  a  wamnt  of 
attorney  is 
giveo  by  a 
woman,  after 
which  she  mar- 
nes,  and  a 
judgment  ia  by 
mistake  en- 
tered up 
axainst  her, 
the  Court  will 
grant  a  rule 
Mfi  only  to  set 
aside  this  judg- 
ment, and  to 
enter  up  one 
against  her 
husband. 


PococK  V.  Fry. 

JUOGGINS  moved  for  a  rule  to  enter  up  judgment  against  a  man 
and  his  wife,  on  a  warrant  of  attorney  given  by  the  wife  before  mar- 
riage, and  also  to  vacate  a  judgment,  which  had  been  already  signed  Bgaii»t 
the  woman  alone.  The  judgment  had  been  signed  on  the  first  day  of  the 
Term,  about  one  o^clock,  it  being  unknown  that  the  woman  had  been  pre- 
viously married  on  the  same  day.  The  case  of  Hartford  v.  MiUtingfy  (a) 
was  referred  to. 

LiTTLEDALB,  J. — A  rule  ni^rt  only  can  be  granted,  as  it  is  for  the  purpose 
of  setting  aside  a  judgment,  and  as  there  may  be  some  question  as  io  costs, 
or  some  other  reason  why  the  rule  should  not  be  made  absolute  {6), 

Rule  nisi  granted. 


(ci)  2  Chit.  117. 


(b)  Sec  the  previous  case. 


^o».2. 


Jacobs  v.  Neville. 


It  is  absolutely 
necessary  that 
a  warrant  of 
attomoT  should 
be  produced, 
in  order  that 
iudj^ent  may 
be  aigned  on  it: 


TL^^HA  TELEY  moved  for  leave  to  enter  judgment  on  a  warrant  of  attor* 
ney,  and  submitted  that,  imder  the  circumstances  of  the  case,  he  might 
be  allowed  to  do  it  without  producing  the  warrant  of  attorney,  as  it  was 
wrongfully  detained  by  an  attorney  of  the  Court. 

laTTLBDALE,  J.-^udgmeut  is  never  allowed  to  be  signed,  without  producing 
the  warrant  of  attorney  itself,  and  it  cannot  be  done  in  this  case.  A  rule, 
however,  may  be  granted,  if  it  is  desired,  calling  on  the  attorney  to  shew  cause 
why  he  should  not  deliver  up  the  warrant  of  attorney. 

Rule  refused. 


Abp.d. 


Edwards  v.  Burghart. 


In  order  to 
obtain  a  dit* 
tri%ga$to 
compel  an  ap- 
pearance, it  ia 
necessary  that 
the  object  of 
calling  should] 
be  stated  on 
making  the 
firatofthe 
three  requisite 


W   ADDISON  moved,  for  a  diitringoB.     The  only  question  was,  that  the 

person  who  called  at  the  defendant's  house  to  serve  the  saramras, 

omitted  to  state  the  object  of  his  call,  when  he  made  the  first  of  the  throe  calls 

that  were  requisite.     On  the  second  call  he  stated  what  his  object  was,  and  it 

was  contended  that  that  was  sufficient 

LiTTLBDALE,  J. — ^No,  that  is  not  suflkient ;  it  should  have  been  stated  when 
the  first  call  was  made. 

Rule  refused. 
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WoRLEY  V.  Cunningham.  BaaomrL 

TThOANE  moved  for  a  dittringoM  to  compel  an  appearance.     The  only  On  noring  for 
question  was,  that  in  the  summons  and  copy  Uiereof,  left  at  the  de-  coamS^M- 
fendant^s  house,  the  initial  letter  only  of  the  defendant's  christian  name  was  peftnaee.wfaer* 
given.     The  action  was  on  a  bill  of  exchange,  which  the  defendant  had  signed  of  th«  d»-  ^  ^ 
••  P.  Cunmngham^  and  it  was  not  known  what  his  christian  name  was  (a).     fendMit'scliri*- 

Itpown,  from 

LiTTLBDALB,  J.— If  an  affidavit  is  produced  that  that  was  the  way  in  which  J^a^rflS^*** 


the  defendant  put  his  name  to  the  bill,  the  ddstrtngas  may  be  granted.  ^  v^' 

brought,  there  must  be  tn  aiBdayit  that  the  bill 
(a)  See  the  SUtote  3  &  4  W.  4,  c  ^  s.  1%  and  the  next  case 


HiLBBRT  V.  WiLKINS.  jf^  Y, 

A  LFRED  S  DOWLING  moved  for  a  rule  to  compute  principal  and  Onmoriogfer 


interest  on  a  bill  of  exchange,  on^an  affidavit  in  which  the  initial  only  of  pnteyind^l 

the  defendant  8  christian  name  was  inserted  in  the  title ;  and  the  question  was,  ^,  |n^«t  on 

I  M.1     •       I         1       •  I     *  •••     1  a  bill  of  ex- 

whether  It  was  necessary  to  have  an  affidavit  that  the  signature  to  the  biU  of  change,  when 

exchange  was  with  the  initial  only.  Jl^wthSde. 

fendant's 

LiTTLBDALB,  J. — ^1  think  that  it  is  necessary  there  should  be  such  an  are  known, 

affidavit,  in  the  same  way  that  I  decided  in  another  case  yesterday  (a).  w^IffldilSit^'' 

Rule  refused.  that  the  bill  ia 


(a)  The  previous  case 


ii^edby 
iiutiala  only. 


GlBBS  V.    TrBV ANION   Eod   aOOther.  Aoe.& 

"Wf  ANSEL  moved  that  a  writ  of  error,  eoram  nMt,  might  be  allowed  A  writ  of  error, 

without  the  defendants  being  compelled  to  put  in  bail  (a).    The  only  SlSSStt^"' 
cuestion  was,  whether  it  was  necessary  to  come  to  the  Court  for  leave  to  ■"*"^  **J^ 

course,  if  It 
is  required 

that  the  party  suiqg  it  out  should  not  be  compelled  to  put  in  bail,  but  a  rule  nut  mast  be 

obtained. 

(a)  See  the  SUtutes  3  Jac.  1,  c.  8,  and  6  Geo.  4,  c  16. 
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BaaCtmt. 


issue  the  writ  oC  error,  or  whether  it  ought  not  to  have  been  issued  by  the 
officer  of  the  Court  as  a  matter  of  course.  The  cases  of  Birek  y.  TrisU  (6), 
and  Levi  v.  IMee  (c),  were  referred  ta 

LiTTLEDALB,  J. — If  bail  were  put  m,  it  would  be  issued  as  a  matter  of 
course,  but  as  the  writ  is  wanted  without  putting  in  bail,  a  rule  nisi  only 
cm  be  granted. 

Rule  nisi  granted. 


(^)  8  East,  412. 


(e)  Mur.  &  Huri.  156 ;  5  Dovl.  R 
C.  775;2Meet.&  Wel8.533. 


Nov.  22. 


In  re  Seaward  and  Howky. 


An  attadunaBt 
cannot  be 
issued  for  non- 
payment of  a 
sum  pursuant 
to  an  award,  if 
the  award  does 
not  contain  an 
PI  press  Older 
to  pay  the  sum 
which  is 
awarded  to  be 
due. 


^HERE  being  soifle  matters  in  diflerence  between  these  partieSi  thejr 
mutually  agreed  to  refer  them  to  arbitration.  By  the  submission  they 
each  agreed  to  pay  whatever  sum  the  arbitrator  might  award,  and  he  awarded 
that  there  was  a  certain  sum  due  by  Hotcey  to  Seaward,  but  omitted  to  make 
any  order  that  the  sum  should  be  paid.  The  submission  and  award  having 
been  made  a  rule  of  Court,  a  rule  nisi  for  an  attachment  for  non-payment  of 
the  sum  awarded  to  be  due,  was  obtained. 

Godeon  shewed  cause. — ^There  are  several  objections  to  this  award,  but 
the  principal  objection  that  arises  on  the  present  rule  is,  that  there  has  lieen 
no  order  in  the  award  to  pay  the  sum  which  is  awarded  to  be  due.  There 
is,  consequently,  no  contempt  of  the  Court  by  non-payment  of  the  sum,  and 
therefore  an  attachment  cannot  be  issued.  The  remedy  which  Seaward  has, 
is  to  bring  an  action  on  the  award.  In  the  case  of  Edgell  v.  DalUmare  {a), 
it  was  expressly  decided,  that  where  there  was  no  order  to  pay  the  sum 
awarded  to  be  due,  an  attachment  for  non-payment  could  not  be  issued.  The 
case  of  Scott  v.  WiiUams  {bi)  confirmed  that  decision,  and  is  quite  decisive  ou 
the  point,  and  this  rule  must,  therefore,  be  discharged. — Several  other  objec 
tions  were  also  made  to  the  award. 

Whitmore,  etmtrd. — In  the  case  of  Scott  v.  WiHiame,  Lord  Abtnger,  C  B.. 
and  Parke,  B.,  both  expressed  some  doubts  as  to  the  correctness  of  the 
decision  in  Edgell  v.  Dallimore,  though  that  decision  certainly  was  not  over- 
ruled. Parke,  E.,  there  says,  **  I  am  bound  to  abide  by  EdgeUr.  Dallimore. 
though,  were  this  ree  integra,  I  might  not  have  come  to  the  same  conclusion 
with  the  Court  of  Common  Pleas  ;  for  an  attachment  is  granted  for  breaking 
the  terms  of  the  submission  in  the  rule  of  reference.'*  In  that  case^  al90»  it 
does  not  appear  that  there  was  any  express  agreement  in  the  submission  to 
pay  whatever  sum  might  be  awarded  to  be  due,  which  there  was  in  this  case 
The  submission  having  been  made  a  rule  of  Court,  there  has  been  a  contempt 
by  non-payment  of  the  sum  awarded  to  be  due,  as  it  was  agreed  in 


(a)  3  Bing.  634;  11  Moore,  541. 


(b)  5  Tyr.  50C. 


[MICHAELMAS]  TERM,  1888.  4ll 

tL0  subimssioo.    Tins  is  similar  to  the  cue  where  the  Court  will  issue  on      BaU  Omn. 
attachment  for  non-payment  of  a  sam  of  money,  pursuant  to  an  undertake   XnrtStAWAaD 
in^  under  a  rule  of  Court.     In    Cariwrighi  v.  Blaekworth  (c),  it  was     umIHowkt. 
held  that  a  direction  in  an  award  to  enter  a  verdict  for  a  certain  sum, 
which  the  arbitrator  had  not  power  to  make,  was  equivalent  to  a  direct 
order  to  pay  the  sum,  and  that  an'  attachment  might  be  granted.-^i4. 8. 
DawUnff,  amicus  Cuna,  said,  that  that  case  had  been  overruled.] — ^It  is  im- 
material, for  in  that  case  the  terms  of  the  submission  do  not  appear  to  have 
been  like  the  terms  of  the  present. 

LiTTLBDALi,  J. — There  are  many  things  in  this  award  which  shew  that 
the  arbitrator  was  not  acquainted  with  the  forms  that  are  necessary  to  be 
observed  in  making  awards ;  but  without  considering  the  other  objections,  I 
shall  confine  myself  to  the  last,  namely,  that  the  award  contains  no  order  to 
pay  the  amount  awarded  to  be  due.  In  the  case  of  Edgell  v.  DalUmore^  it 
was  decided  that  it  was  necessary  there  should  be  such  an  order,  so  as  to 
entitle  the  party  to  an  attachment  for  non-payment.  It  is  said,  that  that 
decision  was  doubted  in  the  case  of  Scoti  v.  WiUiam$,  but  however  that  may 
be,  the  decision  was  not  overruled,  and  I  must,  therefore,  consider  myself  as 
bound  by  it.  Besides,  I  myself  think  that  it  was  rightly  decided,  and  that 
the  distinction  between  the  case  where  there  is  an  express  direction  to  pay 
the  sum,  in  which  case  an  attachment  may  be  granted,  and  the  case  where 
there  is  no  such  express  direction,  in  which  case  only  an  action  is  maintainable 
on  the  award,  is  a  good  distinction.  There  is  no  contempt  of  the  Court  where 
there  is  no  express  order  to  pay  the  amount  awarded.  This  rule  must 
therefore,  be  discharged,  but  not  with  costs,  after  the  doubt  that  has  beeo 
thrown  on  the  point  by  the  Court  o(  Exchequer, 


Rule  discharged. 


(c)  1  Dowl.  P.  C.  489 


Carnaby  v.  Welby  and  others.  iVo».i7. 

AN  action  of  ejectment  was  brought  in  which  a  person  named  Oetlef  and  The letmn of 
three  others  were  lessors  of  the  plaintiff,  and  it  was  defended  by  Car-  ejwtmcnt  rm- 
na6y,  who  contended  that  he  was  entitled  to  the  possession  of  the  property,  ^^^^.  *  miict, 
having  bought  the  interest  of  a  person  who  had  been  tenant  to  O^Uer,  and  fenduit  then 
who  had  absconded.     Oeiier  was  the  substantial  plaintiff,  and  had  given  a  ^^^^^^. 
guarantee  to  the  other  lessors  against  the  costs.    The  lessors  of  the  plaintiff  imm  against 
recovered  a  verdict.    Aderwards,  the  stock,  ftc.,  on  the  land,  was  seized  under  !|2^^  ^ 
an  execution,  in  an  action  brought  by  Oeiier  against  his  tenant,  whereupon  ^^**^^.{^^{* 
Canutiy,  who  claimed  also  to  have  bought  the  stock  of  the  tenant,  brought  afterwuds 
an  action  of  trespass  against  the  sheriff  and  the  oflScers  who  made  the  execu-  2|^S|?^aer  ' 
tion.     Carnaby  was  nonsuited,  whereupon  he  obtained  a  ruk»  fit#t  for  a  new  triaL   One  of 

the  lesson  of 
the  plaintiff  was  the  sole  person  interested,  sndwat  the  real  defendant  in  the  action  of  trespass, 
and  the  two  actions  arose  out  of  the  same  transsetion :— HrU.  that  proceedings  on  the  nab  for 
a  new  trial  could  not  he  stayed,  until  the  costs  of  the  ejectment  were  pud. 
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BmlCm^  trial  for  roiidirection.  The  same  person  was  attorney  for  the  lessors  of  the 
plaintiff  in  the  ejectment,  and  for  the  defendants  in  the  action  of  trespass, 
Otiler  being,  in  (act,  the  substantia]  plaintiff  in  the  former,  and  the  defendant 
in  the  latter,  though  not  joined  as  defendant.  A  rule  was  then  obtained 
calling  on  Camaby  to  shew  cause  why  he  should  not  pay  the  costs  of  the 
ejectment  to  the  attorney,  and  why,  until  payment,  the  proceedings  on  the 
rule  nisi  for  a  new  trial  in  the  actk>n  of  trespass  should  not  be  stayed. 

Hum/rey  shewed  cause. — This  is  quite  a  novel  proceeding,  for  even  assum- 
ing that  the  parties  in  these  two  actions  are  substantially  the  same,  no  case 
can  be  cited  where  the  Courts  have  stayed  proceedings  in  one  action  until  the 
costs  of  a  previous  cross  action  are  paid.  The  cases  of  O'Connor  t. 
Murphy  (a),  and  Mitchell  v.  Oldfield  (6),  which  are  relied  on  by  the  other 
side,  are  cases  where  the  Court  allowed  costs  in  cross  actions  to  be  set  off 
against  each  other.  That  might  perhaps  be  done  in  this  case,  but  those 
decisions  do  not  apply  to  the  present  case,  which  is  an  application  to  stay  the 
proceedings.  The  only  cases  where  the  Courts  have  stayed  proceedings 
until  the  costs  of  a  former  action  were  paid,  are  where  a  plaintiff,  having  been 
nonsuited  in  one  action,  has  brought  a  second,  in  which  case  the  Courts  have 
compelled  payment  of  the  costs  of  the  first  before  they  have  allowed  him  to 
{»txxed  with  the  second.  Such  a  practice  has  never  been  adopted  as  to  cross 
actions.  Besides,  in  the  present  ca^^e,  the  parties  in  the  two  actions  cannot 
be  considered  as  substantially  the  same. 

/.  Hildyard,  eonird.^-Thh  is  an  application  to  the  equitable  jurisdiction 
of  the  Court.  The  substantial  parties  in  the  two  actions  are  the  same,  and 
the  actions  both  arise  out  of  the  same  transaction,  Carnaby  having  pre- 
tended to  make  a  purchase  from  the  tenant  of  Ostler,  who  has  absconded, 
of  some  tenant  right  of  possession  of  the  land,  and  also  of  the  stock 
which  was  on  the  farm.  It  is,  therefore,  clearly  a  case  in  which  the  Court 
will  give  assistance,  if  it  can.  to  relieve  the  party  under  the  circumstances 
of  fraud  that  have  taken  place.  The  test  to  be  applied  is,  whether  the  costs 
in  the  two  actions  can  be  set  off  against  each  other.  It  seems  admitted  that 
they  may  be,  and  indeed  the  two  cases  referred  to  prove  that  they  may.  If, 
then,  that  be  the  case,  the  Court  will  also  stay  the  proceedings  on  the  rule 
for  a  new  trial  in  the  action  of  trespass,  so  as  to  compel  Carnaby  to  pay  the 
costs  of  the  ^ectment. 

LiTTLBDALB,  J. — Three  points  bearing  on  this  case  I  think  are  very  dear : 
first,  that  the  Courts  will  stay  the  proceedings  in  a  second  action  upon  the 
same  subject  matter  between  the  same  parties,  until  the  costs  of  a  former 
action,  in  which  the  plaintiff  has  failed,  are  paid;  secondly,  if  coste  have 
been  incurred  by  the  defendant  in  one  action,  and  a  cross  action  is  brought 
between  the  same  parties,  the  Courts  will  allow  the  costs  in  the  one  to  be 
set  off  on  taxation  against  the  costs  in  the  other ;  thirdly,  where  the  parties 
are  not  nominally  the  same  on  the  record,  yet,  if  in  &ct  the  parties  really 
ooncemed  are  substantially  the  same,  the  Courts  will  in  sudi  cases  also 

(a)  I  H.  Black.  6fi7.  W  4  Term  Rep.  123. 


[MICHAELMAS]  TERM,  183a 

exercise  a  similar  jurisdiction.  Assuming  this,  let  us  see  what  will  follow, 
if  OHler  is  taken  to  be  the  sole  lessor  of  the  plaintiff  in  the  action  of  eject- 
ment, and  the  sole  defendant  in  the  action  of  trespass.  Then  there  will  have 
been  an  action  of  ejectment,  in  which  Ostler  haa  sncceeded,  and  in  which 
he  might  have  had,  but  has  not  had,  execution  for  his  costs.  And  an  action 
of  trespass  has  been  brought  against  him  for  seizing  (kmab^n  goods.  Now 
although  these  actions  arise  out  of  the  same  transaction  relating  to  the  land, 
yet  I  cannot  see  the  difference,  as  to  staying  the  proceedings,  between  this 
case  and  that  where  the  one  party  brings  an  action  on  a  bill  of  exchange,  and 
the  other  on  the  warranty  of  a  horse.  Now,  suppose  the  plaintiff  to  recover 
in  an  action,  and  then  a  cross  action  to  be  brought,  on  the  trial  of  which 
the  plaintiff  having  failed,  applies  for  a  new  trial,  and  then  an  application  is 
made  to  sUy  the  proceedings  until  the  costs  of  the  former  action  are  paid. 
I  think  there  is  no  case  where  such  application  has  been  acceded  to,  or  that 
it  wouH  be  at  all  conformable  to  the  rule  which  is  acted  on  where  the  Court 
stay  proceedings  until  costs  are  paid  to  do  so.  This  rule  must,  therefore, 
be  discharged,  but  without  costs. 

Rule  dischart^ed 
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SwiNBURN  V.  Hewitt. 


AV.  21 


I^HIS  was  a  rule,  calling  on  the  attorney  for  the  plaintiff  to  shew  cause  why 
he  should  not  pay  the  costs  of  taxation  of  his  bill  of  costs,  one-sixth 
having  been  taxed  off.  The  amount  of  the  bill  of  costs  delivered  was 
19/.  4«.  6^.,  and  3/.  4«.  %d.  had  been  taxed  off,  which  was  hd,  more  than 
one-sixth,  and  the  Master  had  given  his  alloeatwr  for  the  balance.  The 
affidavits  in  opposition  to  the  rule,  alleged  that  the  aliocaiur  had  been  obtained 
by  fraud,  being  contrary  to  some  agreement  between  the  parties ;  and  they 
also  stated,  that  a  sum  of  Zs.  4d.  ought  to  have  been  added  to  the  bill  of 
costs,  but  that  the  attorney  had  been  prevented  inserting  it  when  he  deli- 
vered his  bill.  The  case  had  been  some  time  before  the  Master  on  the 
taxation. 

ITkenger,  on  opposing  the  rule,  contended  that  the  Court  would  not 
compel  the  attorney  to  pay  the  costs  of  the  taxation,  as  it  appeared  on  the 
affidavits  that  the  aUocaiur  had  been  obtained  contrary  to  good  faith,  and 
as  only  5d.  more  than  the  sixth  had  been  taxed  off.  He  also  contended  that 
the  attorney  was  entitled  to  have  the  3«.  4d.  added  to  the  bill,  which  would 
reduce  the  sum  taxed  off  to  less  than  one-sixth. 

Phut,  contrd,  contended,  that  the  question  as  to  there  having  been  fraud 
in  obtaining  the  allocatur,  could  not  be  raised  on  this  rule,  but  that  it  must 
be  taken  that  the  allocatur  was  properly  obtained,  and  that  if  in  fact  it  had 
not,  the  course  would  have  been  to  obtain  a  rule  to  set  it  aside,  as  there  ought 
to  be  an  opportunity  given  to  answer  the  allegation  of  fraud.    He  also  con- 


1.  On  a  rule, 
calling  on  au 
Attorney  to 
shew  eaaee 
why  he  should 
not  pay  the 
cottt  of  tazar 
tion  of  hit 
bill  of  coats, 
on^iixth 
haying  been 
taxed  off,  the 
Court  will  not 
enter  into  a 
ouestion  as  to 
Uie  aUoeatur 
hairing  been 
obtained  con- 
trary to  good 
ftitL 

2.  The  Court 
will  not,  on 
aach  •  rule, 
allow  items  to 
be  added  to  the 
bill,  which  the 
attorney  might 
hare  claimed 
preTiously. 

3.  The  client 
is  entitled  to 
the  costs  of 
taxation, 
though  only 
M.  more  than 
one-tixth  has 
been  taxed  off. 
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landed,  that  the  attorney  was  not  entitled  to  have  the  3#.  4d,  added  to  h» 
bill. 

LiTTLBDALBy  J. — ^It  appeara  that  one-sixth  of  the  bill,  as  delivered  m  the 
first  iostanee,  has  been  taxed  off*.  Now,  it  was  incumboit  on  the  attorney  to 
briofi:  forward  before  the  Master  all  the  items  he  had  to  add  to  his  bill  as  deli- 
veredy  and,  if  necessary,  be  might  have  obtained  more  time  on  the  taxation ;  he 
cannot,  therefore,  now  insist  on  his  right  to  add  the  item  of  3«.  4d.  to  the  bill. 
ft  is  quite  immaterial  whether  only  5cL  or  5/.  more  than  the  sixth  has  been 
struck  off  on  taxation.  The  aUocaiur  has  been  obtained  on  that  taxation,  and  a 
question  has  been  raised  whether  it  can  be  opened,  it  being  alleged  that  there 
has  been  fraud  in  obtaining  it,  as  it  was  contrary  to  an  agreement  between 
the  parties.  If  this  had  been  an  application  to  set  aside  the  allocatur^  such 
a  question  might  be  raised ;  but  as  the  aUocaiur  now  stands,  I  think  that 
I  am  bound  to  act  on  it.    The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


Aov.23. 


If  a  iliertff 
taket  a  bail- 
bond  with  one 
Mcurity  od)t, 
the  Court  will 
not  aet  aaide 
an  attach- 
ment for  not 
bringing  in  the 
body,  if  the 
application  ia 
made  by  the 
aheriffnimaelf, 
but  they  will 
do  to,  it  the 
application  ia 
made  by  the 
bail 


The  Queen  v.  The  Sheriff  of  Middlesex,  in  a  cause  of 
Lane  v.  Griffiths. 

A  RCHBOLD  shewed  cause  against  a  rule  for  setting  aside  an  attach* 
ment  against  the  sheriff  for  not  bringing  in  the  body,  for  irregularity, 
with  costs.  The  supposed  irregularity  was  answered  by  the  affidavits  filed 
in  opposition  to  the  rule,  and  the  only  question  was,  whether  the  attachment 
should  be  set  aside  on  payment  of  costs.  A  trial  had  been  lost,  and  there- 
fore, the  attachment  was  to  stand  as  a  security.  The  sheriff  had  taken  a 
bail-bond  with  one  security  only,  and  it  was  contended,  that  where  that  was 
the  case,  the  rule  of  practice  was,  that  if  the  sheriff  applied  to  the  Court  to 
set  aside  an  attachment,  the  Court  would  not  do  it,  but  if  the  bail  applied, 
the  Court  would.  The  case  of  7%^  Ktnp  ▼.  T%e  Sheriff  of  London,  {a\  was 
cited  to  prove  the  first  part  of  that  rule,  and  The  King  v.  The  Sher^  tf 
MiddUeex  (6),  to  prove  the  latter  part  It  was  argued  that  the  present 
rule  ought,  in  consequence,  to  be  discharged,  as  it  had  been  implied  for  on 
behalf  of  the  sheriff. 

Humfrey^  emtrd,  contended,  that  the  cases  cited  did  not  establish  such  a 
nile  of  practice,  and  that  the  effect  of  discharging  the  present  rule  would 
only  be  to  increase  the  costs  ;  for  that  the  sheriff  had  taken  an  indemnity 
for  what  he  had  done,  and  that  it  would  then  become  necessary  for  the  hail 
to  apply  to  the  Court  to  set  aside  the  attachment.  He  also  cited  a  lata*  case 
of  T%e  King  v.  The  Sheriff  of  Surreif  (e),  as  throwing  some  doubt  on  the 
first  of  the  oUier  cases  cited. 

CoLBEiPGB,  J. — I  must  act  on  the  two  first  decisions  which  have  been 

(a)  2  Bing.  227 ;  9  Moore,  422.  (c)  1  Gale,  319 ;  2C.,  M.  &  R  698. 

(A)  2  Dowl.  P.  C.  140. 
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dted,  and  it  seems  to  me  that  there  is  a  good  ground  for  distinction  between  Sail  Vowrt. 

the  case  where  the  application  is  made  on  behalf  of  the  SheriflT,  and  the  case  j^^  qubin 
where  it  is  made  on  behalf  of  the  bail.     The  last  case  cited  does  not  interfere  **•        . 

with  the  previous  one  of  The  King  v.  The  Sheriff  of  London  ;  on  the  con-  Midolkisx. 
traiy,  it  ezpiessly  distinguishes  that  case. 

Rule  discharged. 


Haddock  v.  £uzabbth  Williams  and  another.  sot.  22, 

nPHIS  was  a  rule  to  shew  cause  why  the  defendant,  Wiliiame,  should  not  An  objection  to 

be  discharged  out  of  the  custody  of  the  sheriff  of  the  city  of  Cheeter.  "aUt^iw' 

The  rule  was  obtained  on  the  14th  of  November,  on  ao  aflida?it  sworn  before  awom  before 

CmhiuzA,  an  attorney  in  the  county.     An  affidavit  in  opposition,  sworn  on  [n^tbe  muse,  ia 

the  19th  of  November,  stated,  that  before  the  application  was  made,  Wil"  in«desuffici- 

Hame  said  she  was  going  to  employ  Cunnah,  and  also  that  the  deponent  bj  tL  genm/ 

had  on  that  day  seen   Williame,  and  had  inquired  who  was  her  attorney,  fhe^Sty  h?i»^ 

and  that  she  had  answered  that  Cunnah  was  her  attorney,  and  that  she  wlf.  thougb  it 

had  no  other.     It  was  also  sworn,  that  Cunnah  had  said,  that  he  was  about  lH  "t^^e*wil  ^ 

to  make  this  application  to  the  Court.     It  was  not,  however,  sworn  positively  the  ftttomey  at 

that  Cunnah  was  WUUame^e  attorney,  nor  that  it  was  believed  that  what  she  nB^^iwM 

stated  was  true.  •^o'"* 

Jervis  shewed  cause  against  the  rule,  and  contended,  that  the  affidavit  on 
which  the  rule  was  granted,  was  sworn  before  WiliiamM^e  attorney,  contrary 
to  the  rule  o£  H.  2!,  2  W,  4, 1.  6.  (a). 

Edmarde^  conird,  contended  that  the  cases  of  Beaumont  ▼.  Dean  (5),  and 
Kidd  V.  Datfis  (e),  shewed  that,  in  order  to  support  such  an  objection,  it 
ought  to  be  sworn  positively  that  Cunnah  was  the  attorney  for  Williame  ai 
the  time  the  affidavit  on  which  the  rule  was  granted  was  sworn,  and  that  it 
was  quite  consistent  with  the  affidavit  filed  in  opposition,  that  Wiiliame  had 
first  employed  Cunnah  after  the  former  affidavit  was  sworn  before  him. 

LriTLEDALB,  J. — In  this  case,  the  information  respecting  the  attorney  seems 
to  have  come  from  Wiiliame  herself,  and  therefore,  it  is  not  a  case  within  the 
principle  of  the  two  cases  cited.  I  think,  that  it  sufficiently  appears  that 
Cunnak  was  the  attorney  for  WilUame,  and  therefore,  as  there  is  no  projper 
affidavit  on  which  the  rule  was  granted,  it  must  be  discharged. 

Rule  dischaiged. 

(a)  I  Dowl.  P.  C.  Ig4  (e)  Will.  Wol.  &  Dav.  189;  5  DuwI. 

h)  4  Dowl.  P.  C.  354.  P.  C.  56a 
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BaaOimrt,  StRABBINO  V.   M^OrATH. 

Nov.  14. 
Smb.  that  in       A  RCHBOLD  moved  to  dificharge  the  defendant  oat  of  custody  under  the 

?drf«l^t*to  ^^  ^•^-  '*»  ^'  ^^^>  ^  having  been  in  prison  more  than  twelve  months, 

hit  diMhm  for  a  debt  under  20/L    The  defendant  had  been  in  actual  custody  within  the 

Gm!!V^?12S,  walls  of  the  QtuefCM  Bench  prison  for  above  a  year,  but  since  the  17th  of 

^•TMur  tbat  h«  j^^^  \^i^  faj^  l,een  living  outside  the  walls,  and  within  the  rules. 

prison  mutt 

mSdia^S^*"^  ^^  opposed  the  discharge  in  the  first  instance.— It  has  been  decided 
More  the  ap-  that  a  custody  within  the  rules  only,  is  not  a  sufficient  lying  in  prison  within 
goAionto  ^j^  g^^  ^  Q^^  g^  ^  J  23,  SumpHm  v.  Monzani  (a)\  Barnard  v.  Sy 
monds  (b) ;  Gilbert  v.  Pape  (c).  In  this  case  it  certamly  appears  that  the 
defendant  has  been  in  custody  within  the  walls  for  a  year  previous  to  June 
last,  but  the  Stat.  48  Geo.  3,  c.  123,  requires  the  defendant  to  have  been  in 
prison  ''  for  the  space  of  twelve  eueceeeive  calendar  months  next  before  the 
time  of  application  to  be  discharged."  This  defendant,  therefore,  having 
been  living  within  the  rules  from  June  last  up  to  the  present  time,  is  not 
entitled  to  be  discharged  under  the  Act  The  cases  of  Wrighi  v.  Wil- 
Home  («0.  Rieharde  v.  Fry  (*),  and  Jonee  v.  Price  (/),  shew  that  the  term 
"next  before,"  must  be  construed  to  mean  a  time  immediately  preceding 
this  application, 

Arekbold,  eontrd.— The  defendant  having  been  in  actual  custody  within 
the  walls  for  above  a  year,  is  entitled  to  be  discharged,  and  the  Court  will 
not  put  such  a  strict  construction  on  the  Statute  as  will  continue  to  deprive 
the  defendant  of  his  liberty. 

LiTTLBDALB,  J.— Mf  opinion  is,  that  the  defendant  is  not  entitled  to  be 
discharged  under  the  Act,  his  imprisonment  within  the  walls  not  having  been 
for  a  year  immediately  preceding  the  present  application.  As  two  Courts 
have  already  decided  that  living  within  the  rules  is  not  a  sufficient  « lying 
in  prison"  to  entitle  the  defendant  to  relief  under  the  Act,  so  I  think  that  I 
must,  in  the  same  way,  strictly  construe  the  words  "  next  before,"  to  mean 
a  time  immediately  before  the  application  to  the  Court.  As,  however,  the 
point  affects  the  liberty  of  the  defendant,  I  shall  not  decide  it,  but  shall  give 
leave  for  the  defendant  to  make  the  application  to  the  full  Court. 

The  defendant  afterwards  gave  security  for  the  debt  and  costs,  which  ren- 
dered it  unnecessary  to  renew  the  application. 


ail 


(a)  4  A.  &  E.  1007.  W  '"'"*'*'"  5  *„"•  ?  V,-  "« 

(b)  Will.  Wol.  &  Oar.  218 ;  5  Dowl.  (e)  Ante  1 16 ;  3  Ner.  &  Per.  W, 

p  V  59a  (/)  a  Hodgw,  m ;  3  Bing.  N.  C. 

(c)  Mur.  &  Hurl.  47;  2  M.  &  W.  62. 
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The  Queen  v.  Hazard  and  others.  Baa  Caurt. 

ZVop.  9. 
npHE  Hon.  /.  C.  Talbot  applied  for  a  rule,  to  compel  the  prosecutor  of  this  If  the  prose- 
indictment  to  pay  the,  costs  of  the  day  for  not  proceeding   to  trial  fnd?ctment 
pursuant  to  notice  he  had  given.     The  indictment  was  for  perjury,  and  had  *^5.Pf'i"''^» 
been  found  at  the  Middleiex  sessions,  but  was  afterwards  removed  into  this  removed  into 
Court.     Notice  of  trial  tiras  given  by  the  prosecutor  for  the  27th  of  April  Jiaw  the"e'  rd 
last,  but  he  then  withdrew  the  record  on  the  ground  of  the  absence  of  a  after  giving 
material  witness.     Application  had  been  made  at  the  time  to  the  Chief  Justice  a°motion  fo *^' 
for  the  costs,  but  he  said  that,  as  it  was  the  prosecutor's  record,  igi  appli-  ^^  ^^^^  oC  the 
cation  ought  to  be  made  for  a  rule  in  the  ordinary  way.  made  as  in  a 


civil 


LiTTLBDALB,  J. — You  may  take  the  rule,  and  it  is  absolute,  in  the  first 
instance. 

Rule  absolute  (a). 

(a)  See  The   King  v.   Barirum,  8      4  C.  &  P.  229,  where  similar  appll- 
Eask,  269;  and   The  King  v,  IFutton,      cations  were  granted. 


Bradshaw  v.  Barton.  Mw.  i6. 

npHIS  was  an  action  for  an  attorney's  bill  of  fees,  and  the  venue  was  laid  An  attorney'* 

in  London,     The  venue  was  then  changed  by  tl^  defendant  to  Lan-  ^'laymg  the 

caiMre,  on  the  usual  affidavit  that  the  cause  of  action  arose  there.     A  rule  ^^ »» ^on- 

was  then  obtained  on  the  part  of  the  plaintidT,  to  shew  cause  why  the  venue  county  of  MuU 

should  not  be  brought  back  to  London,  on  an  affidavit  of  merits,  and  that  downot  eltend 

the  plaintiff  was  an  attorney.     The  affidavit  in  opposition  to  this  rule,  stated  to  London^ 
that  the  action  was  brought  for  business  done  in  the  Court  of  Common  Pleat 
at  Lancaster,  and  that  all  the  witnesses  lived  in  Lancashire.  ^ . 

Crompton  shewed  cause,  and  contended  that  the  rule  ought  to  be  dis* 
charged,  as  it  was  not  moved  on  the  usual  undertaking  to  give  material 
evidence  in  London,  and  that  the  plaintiflTs  privilege,  as  an  attorney,  was 
confined  to  laying  the  venue  in  actions  in  Middlesex  only. 

G.  Price,  eontrd,  contended,  that  London  and  Middlesex  were  in  this 
respect  to  be  considered  as  the  same,  and  he  also  referred  to  the  case  of 
Newton  ▼.  Harland  (a). 

LiTTLEDALE,  J. — This  is  a  very  plain  case.  The  venue  was  here  laid  in 
London,  not  in  Middlesex,  and  the  attorney's  privilege  is  confined  to  the 
latter  county  only  {b).    When  an  attorney  brings  his  action  in  Middlesex,  and 

(a)  1  Aru.  155.  (6)  See  Seaman  v.  Ling,  2  Salk.  668. 

VOL.  I-  2  F 
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the  venue  is  changed  by  the  defendant  on  the  usual  affidayit,  the  attorney  may 
have  it  brought  back  without  undertaking  to  give  material  evidence  in  Mid- 
dleeex.  It  is  stated  in  answer  to  this  rule,  that  the  action  is  for  business 
done  at  Letncaeier,  and  that  the  witnesses  live  there,  and  no  ground  is  laid 
for  bringing  the  venue  back.     The  rule  must,  therefore,  be  discharged. 

Rule  discharged 


Abo.  26. 


An  attorney, 
who  on  com- 
pleting a  pur- 
chase, giTea  an 
undertaKing  to 
pav  oyer  a 
oalanoe  of 
the  purchase- 
money,  can- 
not be  called  on 
iummaril^  to 
perform  hia 
undertaking. 


Ex  parte  Phillips. 

HT  H.  WATSON  moved  fbr  a  rule,  calling  on  an  attorney  to  perform  an 
*  undertaking  he  had  given  to  pay  some  money.  Two  parties  having 
met  together  to  complete  the  purchase  of  some  property,  the  attorney  being 
unable  to  pay  over  all  the  purchase-money  and  costs  on  the  part  of  his  client, 
gave  the  undertaking  in  question,  which  he  had  since  neglected  to  perform. 
The  only  question  was,  whether  it  was  a  case  where  the  Court  would  exer- 
cise its  summary  jurisdiction  over  its  officer. 

LiTTLBDALB,  J.^I  think  that  it  would  be  going  further  than  the  Courts 
have  as  yet  done,  were  I  to  grant  this  rule. 

Rule  refused. 


Nov.  21. 


The  Queen  v.  Spencer. 


The  rule  for  a 
certiorari  to 
remove  an  in- 
dictment for  a 
misdemeanor 
is  absolute 
in  the  first 
instance ;  but 
if  the  indict- 
ment is  for  a 
felony,  it  is  a 
rule  Aisi. 


^yRESSWELL  moved,  on  the  part  of  the  defendant,  for  a  certiorari,  to 
remove  an  indictment  which  had  been  found  at  the  last  sessions  for  the 
north  riding  of  Yorkehire.  The  indictment  was  for  destroying  or  concealing 
the  will  of  Mary  Carter,  which  was  a  misdemeanor,  but  in  the  margin  of  the 
indictment  it  was  marked  as  a  felony.  It  was  submitted,  that  this  was  an 
oflence  which  was  not  fit  to  l>e  tried  at  the  sessions.  The  defencllant  intended 
to  try  the  indictment,  and  not  to  move  to  have  it  quashed  for  the  uncertainty 
with  which  the  offence  was  stated. 


LiTTLBDALB,  J.  (after  conferring  with  Mr.  Dealiry,  of  the  Crown  Office). — 
The  only  question  is,  whether  the  rule  ought  to  be  absolute,  or  a  rule  ntei 
only  In  cases  of  misdemeanor,  the  rule  for  a  certiorari  is  absolute  in  the 
first  instance,  but  in  cases  of  felony,  it  is  a  rule  nisi.  Under  the  peculiar 
circumstances  of  this  case,  the  rule  had  better  be  a  rule  nisi. 

Rule  niei  granted. 
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The  Queen  v.  Joseph.  ^'^J^- 

Noo.  21. 

JETUMFREYy  on  the  part  of  the  defendant,  applied  for  a  certiorari  to  On  moving  for 

"^^     remove  an  mdictment  for  perjury  which  had  been  found  at  the  Central  Jo'^^'i^.n 

Criminal  Court.    The  peijury  was  alleged  to  have  been  committed  in  giving  indictment  for 

evidence  as  the  prosecutor  of  an  indictment  for  keeping  a  gambling  house.  the^Cratni" 

The  defendant  was  anxious  to  have  a  special  jury,  as  well  as  the  assistance  •j'jj^j"*},^®"'*' 

of  one  of  the  judges  of  the  superior  Courts  on  the  trial ;  and  it  was  stated  stated  on  affi- 

that  such  indictments  were  never  tried  at  the  Central  Criminal  Court  before  f^e  poTnu  o*f  * 

the  judges  of  the  superior  Courts  who  attended  there.     It  was  not  stated  difficultv  which 

that  any  points  of  difficulty  were  likely  to  arise.  Ju^l  ^  ^  '^ 

LiTTLEDALB,  J. — It  must  be  stated,  on  affidavit,  what  difficulty  is  likely  to 
arise,  as  this  indictment  has  been  found  at  the  Central  Criminal  Court  (a). 

The  affidavit  was  afterwards  amended,  by  stating  the  points  of  difficulty 
which- were  likely  to  arise,  and  Littledale,  J.,  granted  the  certiorari. 

(a)  Sec   The  King  v.    Templar,  2      The  King  v.  fFartnabyy  2  A.   b  E. 
Har.  &  Wol.  430;  i  Nev.  &  Per.  91 ;      435;  and  The  Queen  v.  Lever.ante,  35. 


The  Queen  v.  The  London  Gas  Company.  jviw,  i4 

XPODKlNy  on  the  part  of  the  defendants,  moved  for  a  certiorari,  to  remove  CertioraH 

an  indictment  found  at  the  last  Middlesex  sessions  into  this  Court  move  mi  Ui-*" 

The  indictment  was  for  a  nuisance  committed  by  the  defendants  in  carrying  dictment  for  a 

on  their  gas  works.    It  was  sworn  that  the  works  had  been  carried  on  in  the  where  it  would 

same  way  for  sixteen  years,  and  that  it  would  be  necessary  to  have  scientific  ^  necessary 

-11         •tj.i'i-  111  .1*®  examine 

persons  examined  on  the  trial  of  the  mdictment,  and  also  to  have  a  special  acientific  per- 
mrv  «>n*  **  ^^« 

y^y-  trial,  and  to 

have  a  ipecial 

LiTTLEDALB,  J.,  granted  the  rule  (a).  ^"'^' 


(a)  I 
J  Wol 


See  The  King  v.  Jnwl,  2HRr.      &  Per.  28;  and  The  Queen  v.  Green^ 
'    375;  5  A.  &  E.  539;    1  Nev.      anie,  35 


Barton  v.  Turner.  ^bVll9. 

TpNDERSON  moved  for  leave  to  enter  up  judgment  on  a  warrant  of  Judgment 
attorney.     The  usual  affidavit  of  the  plaintiff,  that  the  sum  was  still  J^uJ^or*' 

warrant  of  at* 
tatntjytntu  though  the  defendant  haa  giveb  hia  conaent,  without  the  usual  affidavit  of  thto 
pUintiff  that  the  moD<«y  is  still  due,  unless  the  absence  of  such  an  affidarit  is  accounted  for. 
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due,  had  not  been  made,  nor  was  it  accounted  for  why  it  was  not,  but  there 
was  an  affidavit  verifying  a  letter  from  the  defendant,  dated  on  the  6th  of 
November,  which  gave  his  consent  to  the  judgment  being  entered  up. 

LiTTLBDALE,  J.-*There  ought  to  be  an  affidavit  accounting  for  the  absence 
of  the  usual  affidavit  on  the  part  of  the  plaintiff.  I  do  not  like  to  deviate 
from  the  usual  practice.  It  is  very  easy  to  shew  why  the  plaintiff  could  not 
make  the  affidavit. 

Rule  refused. 


Nov.  19. 


Bailey  v.  Bond  and  others. 


The  Court  will 
grant  a  rule 
mil  onlj,  to 
enter  up  judg* 
ment  on  the 
Speaker's  cer- 
tificate, given 
under  the 
SUt  9  G.  4,  c. 
22,s.63w 


nnilESIGER  moved  that  judgment  might  be  entered  up  for  the  sum  of 
174/.  on  the  oertlBcate  of  the  Speaker  of  the  House  of  Commons,  given 
under  the  Stat.  9  Geo,  4,  c.  22,  s.  63,  on  a  petition  against  the  return  for  the 
borough  of  Worcester,  for  the  costs  incurred  on  the  petition.  He  moved  on 
an  affidavit,  stating  that  the  certificate  had  been  granted,  that  a  demand  had 
been  made  under  a  power  of  attorney,  and  that  payment  had  been  refused. 

LiTTLBDALB,  J. — ^You  may  take  a  rule,  but  it  must  be  a  rule  nisi. 

Rule  niei  granted. 


Quetn'MBendt,      Parnaby  and  others  V.  The  Lancaster  Canal  Company. 


JuneS. 
Certain  person! 
were  created  a 
company  by 
Act  of  Parlia- 
ment, for  the 
purpose  of 
making  and 
maintaining 
a  navigable 


#^  ASE.  The  declaration  set  out  xxxii  Geo.  3,  intituled,  "  An  Act  for  making 
and  maintaining  a  navigable  canal  from  Kirkhy,  Kendal,  &c,  whereby  it 
was  enacted,  that  certain  persons  should  be  united  into  a  Company,  for  the 
purpose  of  making  and  maintaining  the  said  navigable  canal,  passable  for 
boats,  &c.,  and  that  it  should  be  lawful  for  the  said  Company  to  take  for  their 
own  use  the  rates  and  duties  therein  mentioned;  and  that  all  persons  should 
for  boatsT  The  ^^^e  free  liberty  to  navigate  upon  the  canal ;  and  that  in  case  of  certain  ob- 
th^t^t'T'^^d  struct  ions  to  the  navigation,  by  mooring  boats  at  one  end,  Ac,  the  owners 
be  lawful  for  thereof  should  forfeit  a  certain  sum ;  and  that  it  should  he  luycful  for  the 
take*^CTta^^  ^  Servants  of  the  Company  to  remove  the  boat,  &c. ;  and  in  case  of  a  boat  being 
tolls,  and  that  sunk,  and  the  owners  not  having  weighed  up  the  same  within  twenty-four 
hours,  it  should  be  lawful  for  the  servants  of  the  Company  to  weigh  up  the 
same,  and  detain  it  till  payment  of  the  expences.  Averment  of  the  comple- 
tion of  the  canal,  the  taking  of  rates  and  duties  by  the  Company;  and  that 
plaintiffs  were  owners  of  a  fly  boat,  accustomed  to  pass  and  repass  along  the 


all  persons 
should  hare 
free  libertv  to 
narigate  the 
canj. 

It  also  pro* 
▼ided  that,  in 
case  of  a  boat 


hours,  it 
expences 


being  sunk  in  the  canal,  and  not  being  weighed  up  by  the  owner  within  twenty-four  h( 
sJuiuUi  h€  latpftd  (br  the  company  to  weigh  it  up,  and  detain  it  till  after  payment  of  the  er 
thereby  incurred. 

Held,  that  these  words  were  imperative  upon  the  company  to  weigh  up  a  sunken  vessel  after 
the  expiration  of  the  twenty-four  nours,  ana  that  they  were  liable  in  case  for  an  injury  caused 
in  consequence  of  the  vessel  not  leaving  been  weighed  up. 


TRINITY  TERM,  1838.  ^1 

canal,  paying:  rates,  See. ;  that  1st  March,  1836,  the  navigation  Was  obstructed    QiuenyBenek. 
by  a  boat,  which  was  moored  at  one  end,  and  sunk  in  the  canal ;  yet  although       pa&naby 
twenty-four  hours  had  elapsed,  &c.,  and  the  Company  might  have  required  «• 

the  owners  to  moor  or  remove,  or  to  weigh  up  ;  and  if  that  had  not  been     ^^  Canal 
done,  might  and  ought,  by  their  servants,  &c.,  to  have  moored,  Ac.  before  the      Company. 
time,  when,  &c.,  and  in  the  mean  time  h«ve  caused  some  light  or  signal  to 
be  placed,  &c. ;  yet  the  Company  did  not,  nor  would,  &c.,  by  means  whereof 
the  fly  boat  of  the  plaintiffs  struck  against  the  boat  so  sunk,  and  was  greatly 
damaged,  &c. 

Ptea^  not  guilty. 

At  the  trial,  before  Coleridge,  J.,  at  the  Ltoerpoo/ Summer  Assizes,  1836, 
it  was  objected,  after  the  statement  of  the  case  by  the  plaintiff^s  coimsel, 
that  under  the  Act  in  question,  no  duty  devolved  upon  the  defendants  to 
remove  the  obstruction  complained  of.  The  learned  judge,  after  consulting 
with  Parke,  B.,  was  of  that  opinion :  but  allowed  the  case  to  go  to  the  jury, 
reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit.  A  verdict  was 
found  for  the  plaintiffs.  A  rule  niei  having  been  obtained,  in  pursuance  of 
the  leave  reserved, 

Alexander,  Wtghtman,  G,  Hendereon,  and  '  Tomlinecn,  in  Easter  Term^ 
shewed  cause.^The  objection  in  this  case  would,  more  properly,  have  been 
taken  in  arrest  of  judgment,  since,  if  it  exists  at  all,  it  fully  appears  on  the 
declaration.  It  must  be  contended  on  the  other  side,  that  although  under 
the  Act  the  defendants  are  bound  to  make  the  canal  in  question,  yet  they  are 
not  bound  to  maintain  it  in  a  proper  state. 

But,  it  will  appear,  that  they  are  bound  so  to  maintain  it,  both  by  the  par* 
ticnlar  words  in  the  Act,  and  also  upon  general  principles  of  law. 

The  words,  **  it  shall  be  lawful,"  in  this  Act,  are  to  be  construed  as  impera- 
tive. Those  words,  occurring  in  a  Statute,  are  of  a  flexible  nature ;  and 
though  permissive  in  form,  may  be  held  to  be  obligatory,  if  the  context,  or  if 
the  good  of  the  public,  so  require,  Dwarrie^  Statutes  (a),  Rex  v.  Commis- 
sioners ofFlockwold  Indosure  {h\  Rex  v.  Corporation  of  Eye  (c).  The  case 
of  Rex  V.  Broderip  {d),  is  not  an  authority  the  other  way,  because  it  is  not 
contended  that  the  words  used  are  necessarily  to  be  interpreted  imperatively. 
That  <»se  also  was  decided  on  another  point.  Parties  who  procure  Acts  of 
Parliament  of  this  description  are  to  be  held  strictly  to  the  words  of  the  Act ; 
and  where  those  words  have  a  doubtful  meaning,  the  construction  favourable 
to  the  public  is  to  be  adopted,  Scales  v.  Pickering  (ji),  Blakemore  v.  Glamor- 
ganshire Canal  Company  (/),  Stourbridge  Canal  Company  v.  Wheely  {g). 
By  this  Act  free  liberty  is  given  to  the  public  to  navigate  upon  the  canal.  It  is, 
therefore,  become  a  public  highway.  Rex  v.  Severn  and  Wye  Railway  Com- 
pany(K),  A  bargain  has  been  made  with  the  public  and  the  company ;  the  for- 
mer are  to  have  a  right  of  way,  and  the  company  are  authorized  to  take  tolls ; 
enjoying  that  advantage,  they  must  be  subject  to  the  relative  onus  of  keeping 
the  canal  in  a  proper  navigable  condition.  That  is  a  conclusion  which  neces- 
sarily results  from  the  circumstance  of  the  public  having  acquired  a  right  of 

(fl)  Vol.  2,  p.  712  (e)  4  Bing.  448. 

(h)  2  Chitty,  251.  ( /)  I  Mvln.  &  K.  154. 

(c)  1  B-  &  C.  85.  (fir)  2  b;&  Ad.  792. 

(rf)  .5  B.  &  a  239.  (A)  2  B  &  A.  646. 
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way.  It  is  involved  ia  the  positioD,  that  the  public  have  the  right  And  no 
others  but  the  Company  have  the  authority  or  opportunity  to  maintain  the 
canal.  No  diflerence  in  principle  can  exist  here,  on  the  ground  the  obstruc- 
tion was  caused  by  a  boat,  the  property  vi  others ;  because  full  power  is  gives 
to  the  Company,  and  to  them  only,  to  meet  such  cases.  Many  authorities  de- 
termine that  public  companies  are  liable  to  an  action  for  injuries  caused  by 
their  misconduct,  and  by  their  neglect  of  their  servants,  Leader  v.  Moxton  (t), 
Matthewe  v.  fVeei  London  Waterworks  Company  (j)^  Weld  v.  Tke  Gat 
Light  Company  {k\  Jonee  v.  Bird  (/).  The  cases  which  will  be  mentioned 
on  the  other  side  are  all  distinguishable.  In  Harrie  v.  Baker  (m),  the  trus- 
tees had  no  beneficial  interest ;  so  in  Bovlion  v.  Crowder  (fi).  And  there 
also  the  act  complained  of  was  one  they  were  authorized  to  do.  So  in  SuUon 
Y.  Clarke {o);  and  it  appeared  that  the  trustees  had  exercised  their  best 
discretion.  So  in  7%0  Governor,  ^c,  Caet^plale  Manufaclurere  v.  Mere* 
dith(p);  and  in  that  case  the  Act  had  given  a  particular  and  sufficient 
remedy  (q). 


Creeswell,  Armetrong,  and  L,  Peel,  contra, — It  is  true  that  permissive 
words  may,  in  some  cases,  be  construed  to  be  obligatory ;  but  a  construction 
so  opposed  to  their  sense,  can  only  be  upheld  when  justice  or  necessity  re- 
quires it;  as  where  parties  would  be  remediless  upon  any  other  constnictioo. 
That  is  not  so  here.  If  this  canal  is  a  public  highway,  any  person  might 
remove  an  obstruction,  because  then  it  would  be  a  nuisfince.  The  clause  is 
merely  a  slight  extension,  in  favour  of  the  Company,  of  powers  which  thej 
would  possess  at  common  law.  In  Rex  v.  Llandilo  (r),  the  Court  'refused 
to  make  trustees  liable  by  implication.  No  implied  contract  was  ever  entered 
into  by  the  Company  with  the  public,  even  to  make  this  canal.  Suppose  it 
had  not  been  made,  no  mandamue  could  have  issued  to  compel  the  Company 
to  make  it,  nor  would  one  issue  now  to  compel  them  to  repair  it.  In  Rex  v. 
Cumberworth  («),  where  the  trustees  neglected  to  make  the  whole  of  a  road 
which  they  were  authorized  to  make ;  the  only  consequence  was,  that  the 
public  were  not  bound  to  repair  the  other  part 

So  here,  the  Act  authorises  the  Company  to  make  the  canal,  but  there  is 
nothing  to  shew  that  they  must  maintain  it.  No  instance  can  be  given  where 
the  non-exercise  of  a  privilege,  can  make  a  party  liable  to  an  action. 

It  is  true  the  public  cannot  be  excluded ;  the  canal  must  always  be  open 
to  them,  to  use  it  as  they  like  and  in  the  best  way. 

In  Rex  V.  Tke  Severn  and  Wye  Railtoay  Company,  the  company  had 
committed  a  wrongful  act,  with  the  intent  wilfully  to  deprive  the  public  of 
advantages  to  which  they  were  entitled.  There  the  defendants  were  actors, 
and  that  will  be  found  to  distinguish  the  cases  that  have  been  cited  from  the 
present. 


(i)  3  Wils.  461. 
( /)  3  Camp.  403. 
(fc)  1  Stark.  189. 
(0  5  B.  &  A.  837. 
(m)  4  M.  &  S.  27. 

2  B.  &  C.  703. 

6  Taunt.  29. 

4  T.  R.  794. 
q)  The  question  was  also  argued, 


whether,  under  the  plea  of  not  guilty,  it 
was  open  to  the  dcfendHots  to  dispute 
the  obligation,  Cane  r.  Chapman^  j  A. 
&  B.647;  2  Har.  &  Wol.355;  and  CM- 
ton  ▼.  Brown,  3  A.  &  £.  312;  1  Har.  & 
Wol.  419;  but  the  decision  of  the  Court 
renders  thispoint  immatertaL 


S: 


}  2Har.&  Wol.439 
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Buty  admitting  that  these  parties  are  bound  to  mabtain  the  canal,  it  does  Q»^tBeti€k. 
not,  theiefore  follow  that  they  are  liable  for  all  the  consequences  of  an  ob* 
stmction  upon  it.  No  instance  can  be  found  of  an  action  against  a  party  for 
an  obatmction  not  caused  by  him,  or  by  some  one  over  whom  he  has  controul. 
Suppose  a  waggon  overturned  on  a  road,  whereby  damage  is  done,  no  action 
would  therefore  lie  against  one,  whose  duty  it  was  to  repair  rations  tenura  ; 
nor  would  one  entitled  to  toll  thorough,  or  toll  traverse,  on  that  road,  be 
therefore  liable,  either  to  an  action  or  to  an  indictment.  Yet  he  would  be  in 
receipt  of  pecuniary  benefit,  as  these  defendants  are.  The  inquiry  as  to 
where  the  pecuniary  benefits  accrues,  can  oniy  be  material,  when  the  act  has 
been  done  by  the  parties  who  received  the  benefit.  In  Rex  v.  Watts  (tf),  the 
proceedings  were  brought  against  the  party  whose  property  caused  the 
mischief;  yet  he  was  held  not  to  be  liable.  The  clause  authorising  the 
defendants  to  remove  the  obstruction,  cannot  create  an  obligation  in  them 
which  does  not  exist  in  the  actual  owner. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — This  was 
an  action  on  the  case  against  the  defendants  for  negligence,  in  leaving  a  sunken 
barge  in  their  canal,  which  the  plaintiff^s  vessel  ran  against,  and  thereby  was 
sunk.  The  declaration  set  forth  portions  of  the  Act,  by  which  the  defendants 
were  empowered  to  make  a  canal  passable  for  all  boats,  and  to  receive  tolls  for 
their  passage,  and  to  raise  such  vessels  as  might  be  sunk  in  their  canal,  if  the 
owners  should  omit  to  do  so,  afler  twenty-four  hours.  It  then  alleged  a 
duty  in  defendants  to  keep  the  canal  safe  and  clear  for  navigation ;  and  stated, 
that  the  plaintiff^s  vessel  was  navigating  there,  using  the  canal,  and  paying 
toll  to  the  defendants ;  and  lastly,  describing  the  injury  sustained  from  the 
vessel  alter  the  twenty-four  hours.  The  only  plea  was,  not  guilty.  On  the 
trial,  before  my  brother  Coleridge^  the  jury  found  a  verdict  for  the  plaintiffs 
to  the  full  extent  of  their  loss,  but  defendants  obtained  a  rule  for  entering  a 
nonsuit,  according  to  leave  reserved,  and  we  have  heard  that  /ule  fully 
argued 

We  do  not  feel  the  smallest  doubt  that  this  action  may  be  maintained* 
The  only  one  of  the  numerous  cases  cited,  that  appeared  to  point  the  other 
way,  is  Harris  v.  Baker  (tr),  where  trustees  of  a  road  were  held  not  liable  to 
an  action  of  personal  injury  arising  from  the  plaintiff's  wife  falling,  in  the 
night- time,  over  a  heap  of  scrapings,  placed  on  the  road-side  by  defendant, 
who  placed  no  light  to  give  notice  of  the  obstruction.  But  that  case  may  be 
distinguished,  as  the  action  was  against  public  officers,  who  derived  no  benefit 
from  the  road.  The  present  defendants,  on  the  contrary^  invite  the  whole 
public  to  navigate  on  their  canal,  in  consideration  of  the  tolls  paid.  They 
have  lawful  power  to  make  the  canal  in  all  respects  fit  for  navigation,  and 
particularly  (o  remove  the  kind  of  obstruction  by  which  the  plaintiff  suffered. 
Jt  is  the  same  in  principle  as  if  they  had  announced  the  carrying  on  of  a 
business,  at  premises  accessible  only  by  a  certain  road  over  their  land,  which 
was  open  to  the  public  for  that  purpose,  but  which  they  only  and  not  the 
public,  had  a  right  to  repair,  and  then  lefl  that  road  in  so  bad  a  state  that  a 
person^s  leg  was  broken,  when  he*came  to  transact  business  with  them  there. 


(u)  2  Esp.  657. 
Cv)  3  A.  &  £.  312. 


{w)  4  M.  &  Sel.  27. 
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A  more  familiar  example,  and  not  of  rery  rare  occurrence,  is  that  of  a  shop- 
keeper, who  leaves  a  trap-door  open  in  his  shop,  and  causes  a  customer  to 
fall  down,  and  suffer  injury.  We  think  the  defendants  are  certainly  liable  • 
it  is  therefore  needless  to  enter  upon  the  other  point  made,  as  to  the  eflect  of 
the  plea  of  not  guilty. 

Rule  discharged  (x).   • 

(jr)  See  ffllks  V.  Hungerford  Market  Companift  1  Hodges,  287 ;  2  Bing.  N.  C.  282, 


May  10. 


StRt.  7W.4,  & 
I  Vict.,  c.  78, 
8.  20,  enacts, 
that  every 
proceeding  ai 
to  the  election 
of  officera,  on 
account  of  any 
defects  in  their 
titles,  which 
wat  cured  by 
that  Act**  ihall 
be  discontinued 
immediately 
upon  the  pass- 
ing  of  this  Act, 
upon  the  pay- 
ment of  the 
costs  incurred 
up  to  that  time; 
and  the  prose* 
cutor  shall  be 
entitled  to  re- 
ceive from  the 
defendant  all 
such  costs  :'* — 
Seld^where  the 

f prosecutor  neg- 
ected  to  apply 
to  the  Court  to 
discontinue, 
aftertheStatute 
was  passed, 
that  tie  was  not 
entitled  to  his 
cosu,  although 
the  defendant 
subsequently 
relied  upon  the 
Statute  to  sup- 
port his  title. 


The  Queen  v,  Roberts. 

y|   QUO  warranto  had  issued  against  the  defendant,  to  try  his  title  to  hold 
the  office  of  alderman  in  the  borough  of  Carnarvon  ;  and  upon  de- 
murrer, it  was  decided  that  the  defendant's  title  was  good,  by  virtue  of 
1  FicL,  c.  78.  sec.  2  (a). 

Sir  W.  fV.  Follett  applied  for  a  rule  nisi,  calling  upon  the  defendant  to  shew 
cause  why  he  should  not  pay  the  relator  his  costs,  to  be  taxed  between 
attorney  and  client,  under  sec.  20  (6),  of  the  above  Statute. 

It  is  quite  clear  that  the  relator  would  have  succeeded  in  ousting  the  de- 
fendant, had  not  sec.  2  of  the  1  Fict.fC.  IS,  cured  the  defect  in  his  title.  The 
relator  was  well  justified  in  commencing  the  proceedings;  and  it  cannot  be 
supposed  that  the  legislature  intended,  by  an  ex  pott  facto  law,  to  burthen 
relators  with  costs  in  any  case,  where  they  had  properly  commenced  the  pro- 
ceedings. The  defendant  could  not  be  compelled  to  discontinue,  inasmuch 
as  he  chose  to  go  on,  and  rely  upon  the  provisions  of  the  new  Statute.  He 
ought  to  hav*  applied  to  discontinue  immediately  after  the  passing  of  the 
Statute,  and  then  the  relator  would  have  been  entitled  to  his  costs.  The 
meaning  of  the  20th  section  can  only  be  viewed  in  three  ways ;  first,  that  the 
Statute  itself  operates  as  a  discontinuance ;  secondly,  that  the  relator  ought 
to  have  applied  to  discontinue  \  or,  thirdly,  that  it  was  incumbent  on  the  de- 
fendant to  make  such  an  application.  This  rule  cannot  be  refused,  imless 
the  second  construction  be  adopted:  but  that  is  not  the  right  construction. 
The  remedial  Act  was  passed  for  the  benefit  of  defendants  whose  titles  were 
impeachable:  and  as  the  defendant  neglected  to  discontinue,  the  relator  ought 
to  be  indemnified.  The  relator  did  not  know  that  the  defendant  relied  upon  the 
new  Statute,  until  the  Court  was  called  upon  to  decide  upon  the  validity  of 
his  title.     The  relator  had,  therefore,  no  opportunity  to  discontinue. 


Lord  Denman,  C.  J. — ^This  is  an  application  for  costs,  under  the  20th  sec- 
tion of  the  1  Vict,^  c.  78.     Now,  we  have  already  determined  that  the  Act 


(a)  Sec  the  Queen  v.  Roberts,  ante,  160. 
(b)  Sec.  20  enacts,  that  proceedings 
on  account  of  defects  cured  by  the  Act, 
"  shall  be  discontinued  immediately  upon 
the  passing  of  tliis  Act,  upon  payment 
of  tlic  costs  incurred  up  to  that  time; 


and  the  prosecutor  or  relator  shall  be 
entitled  to  receive  from  the  defendant 
on  every  such  proceeding  all  such  costs, 
to  be  taxed  as  between  attorney  and 
client."* 
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itself  does  not  operate  as  a  discontinuance  of  proceedings,  but  that  either  of  Qumii*«  Bmeh, 
t)ie  parties  was  entitled  to  make  an  application  to  the  Court  to  discontinue  (6).     ,^^  qubkn 
If  the  application  had  been  made  by  the  relator,  he  might  then  have  called  v. 

upon  the  defendant  to  shew  that  he  did  not  rely  upon  the  remedial  Statute         obkbtb. 
in  support  of  his  title.    But  as  this  case  has  been  heard,  and  determined  in 
&Tour  of  the  defendant,  we  have  no  power  to  disconnect  the  costs  from  the 


LmxBDAU,  J. — The  20th  section  of  the  Statute  is  very  ambiguously 
worded;  because  a  discontinuance  on  payment  of  costs,  would  seem  to  imply 
that  the  prosecutor  should  pay  the  costs.  That  is  clearly  not  the  intention 
of  the  Statute,  inasmuch  as  the  section  goes  on  to  say,  that  the  prosecutor 
shall  be  entitled  to  receive  costs.  It  seems  to  me,  that  the  Statute  of  itself 
does  not  discontinue  the  proceedings ;  but  that  something  must  be  done  by 
the  relator  or  the  defendant,  before  there  can  be  a  discontinuance.  In  the 
present  case,  if  the  relator  wished  to  obtain  his  costs,  he  ought  to  have  applied 
to  the  Court  within  a  reasonable  time  after  the  passing  of  the  Act. 

Pattbson,  J. — There  is  a  difierence  in  the  first  and  second  sections  of  the 
Statute.  In  the  1st,  a  reference  is  made  to  the  20th  section,  but  not  in  the 
second.  It  seems  to  me,  however,  that  the  provisions  as  to  the  discontinuance 
of  proceedings,  is  generally  applicable  to  cases  within  both  sections.  The 
second  section  expressly  enacts,  that  such  an  election  as  the  ckfendant^s  shall 
oe  good.  Then,  the  Court  has  already  determined  that  the  Statute  does  not 
of  itself  operate  as  a  discontinuance.  I  have  no  diflSculty  in  saying,  that  either 
the  relator  or  the  defendant  may  apply  to  the  Court,  under  the  provisions  of 
the  20th  section.  The  relator  must  know  what  his  objections  are  to  the 
validity  of  the  election ;  and  if  they  are  cured  by  the  new  Statute,  he  may 
apply  to  discontinue,  and  recover  his  costs.  On  the  other  hand,  the  defend* 
ant  may  come  and  require  the  prosecutor  to  discontinue,  on  receiving  pay- 
ment of  costs.  If  neither  party  applies  to  discontinue,  then  whoever  succeeds 
in  obtaining  the  decision  of  the  Court,  will  obtain  his  costs  from  the  other 
P»ty.  , 

CoLKRiDGB,  J. — The  20th  section  is  so  worded,  that  no  person  can  say 
that  this  question  is  free  from  doubt.  It  appears  to  be  a  condition  precedent 
to  the  discontinuance,  that  the  costs  should  be  paid  by  the  defendant.  The 
practical  question  for  us  to  decide  is,  whether  the  relator  might  have  applied 
earlier  in  the  present  case ;  because  if  he  might,  he  ought.  I  have  no  doubt 
he  couki  have  done  so.  He  was  aware  that  the  Statute  had  passed ;  and 
although  it  is  said  that  he  might  not  know  whether  the  defendant  relied  on 
the  remedial  Statute  or  not,  he  could  have  ascertained  that  fact,  by  making 
the  application. 

Rule  refused  (c) 

r^  T%e  Qusett  v.  Jimeg^  WilL,  WqI.         (e>  See  the  next  case. 
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When  a  relator  f^^^  warranto  against  the  defendanti  for  exercising  the  office  of  nnjor 

wntinvie^imder  ^^  Carnarvon*    On  demurrer  to  the  replicatbn,  the  same  objectioQ 

7  w.  4,  &  was  relied  on  as  in  the  case  of  Regina  v.  W.  L.  Roberts  {a),  but  afler  that 

1. 20  he  M  en-  decision  a  rule  nut  was  obtained,  on  the  part  of  the  relator,  to  discontinue  the 

*"l     ^'toih'  proceedings,  and  for  payment  of  costs  by  the  defendant,  under  7  W.4,  and 

time  of  paMiog  1   Fictf  C  78,  S.  2. 


the  Act. 


JervU  now  shewed  cause.-— The  objection  to  the  defendant's  election  here 
is,  that  he  was  elected  mayor  before  the  whole  number  of  aldermen  were 
elected.  But  such  a  case  is  not  within  the  Statute,  so  as  to  compel  the  de- 
fendant to  pay  costs  at  all.  It  is  true  that  the  words  of  sec.  20  are  general ; 
but  as  there  is  an  express  reference  to  that  section  in  sec.  1,  which  reference 
is  omitted  in  sec.  2 ;  therefore  sec.  20  does  not  operate  upon  the  class  men- 
tioned in  sec.  2,  under  which  the  present  case  falls,  if  the  necessity  exists  to 
rely  on  that  Statute.  But  it  does  not  appear  that  the  defendant  relies  at  all 
upon  the  Statute,  under  which  this  application  is  made,  for  the  validity  of  his 
election.  He  might  have  succeeded  on  the  demurrer,  and  so  support  his 
election  under  the  Municipal  Act.  Or,  at  all  events,  if  the  election  is  de- 
clared good  under  7  W,  4,  and  J  Ftct,,  c.  78,  s.  2,  the  defendant  could  not  be 
called  on  to  pay  costs.  The  discontinuance  cannot  proceed  from  the  defend- 
ant, it  either  must  emanate  from  the  Act  itself,  or  must  be  done  by  the  pro- 
secutor. And  if  by  the  latter,  then  this  application  should  have  been  made 
immediately  on  the  passing  of  the  Act  The  defendant,  therefore,  cannot  be 
called  on  to  pay  costs  which  have  been  caused  by  the  neglect  of  the  pro- 
secutor only. 

Sir  W.  W.  Folletty  contra. — This  application  has  been  made  in  accordance 
with  the  decision  in  Reg.  v.  Roberts  {a).  The  Court  held  in  that  case,  that 
where  an  invalid  election  has  been  made  valid  by  7  W.4y  and  I  Fict.,  c.  78, 
a  discontinuance  is  not  created  by  the  Act  itself,  but  an  application  to  dis- 
continue must  be  made  by  the  relator. — [Patteson,  J.— The  Court  were  of 
opinion  in  that  case  that  either  party  might  apply  to  discontinue,  but  f  do 
not  see  bow  there  could  be  a  discontinuance  without  a  rule,  or  a  side-bar 
rule,  perhaps.] — Until  that  decision  had  attached  a  meaning  t6  the  words  of 
the  Act,  it  was  impossible  to  ascertain  what  the  legislature  intended.  No 
vexatious  delay  has  been  caused  by  the  relator.  This  application  was  made 
immediately  after  the  Court  pronounced  their  judgment  in  the  latter  case. 
Then  sec.  20  provides  that  there  shall  be  a  discontinuance,  upon  paj^ment  of 
costs  by  the  defendant  "  up  to  that  time."  The  Court  having  decided  that  a 
step  must  be  taken  in  order  to  work  a  discontinuance,  the  words,  "  up  to  that 
time,''  must  mean  the  time  when  the  step  is  taken,  by  which  the  discontinu- 
ance is  worked. 

(o)  Ante^  p,  160;  see  the  previous  case- 
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Lord  Dbkmaii,  C.  J. — ^1  quite  assent  to  the  position,  that  costs  must  be  paid  Queen't  Bendi, 
to  the  relator  up  to  the  time  of  making  the  application  to  discontinue.  But 
the  proper  time  to  make  that  application,  is  immediately  after  the  passing  of 
the  Act.  Parties  are  not  to  wait  till  a  construction  has  been  attached  to  the 
words  of  a  Statute  by  the  Court,  before  they  attempt  to  fulfil  the  provisions  of 
it  All  persons  must  be  supposed  themselves  to  be  informed  of  the  law.  I 
may  regret  that  this  Statute  is  so  drawn  as  to  interfere  with  vested  interests, 
but  the  words  will  only  bear  one  meaning. 

LiTTLEDALB  and  Patteson,  Js..  concurrdd. 

Rule  absolute,  the  defendant  to  pay  the  costs  up  to  the 
time  immediately  after  passing  the  Act. 


Bayley  v.  Potts. 

A  RULE  nisi  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why 
a  writ  of  elegit  should  not  be  set  aside,  with  costs ;  and  why  satisfaction 
should  not  be  entered  on  the  roll,  upon  payment  by  the  defendant,  of  23/., 
the  amount  of  the  debt  and  costs,  recovered  in  the  action.  It  appeared  that 
the  plaintiff  had  obtained  final  judgment  for  23/.,  and  issued  a  fi,  fa,  to 
levy  24L,  including  1/.,  the  costs  of  the  Ji.  fa.  The  writ  had  been  placed 
in  the  sheriff  ^s  hands,  but  no  return  had  been  made,  when  the  defendant  ten- 
dered 23/.  to  the  plaintiff *s  attorney,  but  refused  to  pay  the  costs  of  the  fi.  fa. 

The  plaintiff  refused  to  receive  the  money  tendered,  and  no  levy  having 
been  made  under  the  fi.  fa.,  an  elegit  was  issued  on  the  10th  April. 

The  plaintiff^s  attorney  stated  in  his  affidavit,  that  he  was  informed  that 
the  defendant  was  possessed  of  goods,  and  he  therefore  issued  the  fi.  fa. 

J.  Bayley  shewed  cause. — This  rule  must  be  discharged.  The  plaintiff 
was  entitled  to  issue  the  fi.  fa.  before  any  offer  had  been  made  by  the  defend- 
ant to  pay  the  amount  recovered  by  the  judgment ;  and  by  43  Geo.  3,  c  46, 
8.5,  "in  every  action  in  which  the  plamtiff  shall  be  entitied  to  levy  under  an 
execution  against  the  goods  of  any  defendant,  such  plaintiff  may  also  levy 
the  poundage,  fees,  and  expenses  of  the  execution,  over  and  above  the  sum 
recovered  by  the  judgment.^'  And  even  the  expenses  of  levying  may  be  re- 
covered under  the  Statute,  Ramsey  y.  Tujhell  (a)—^Litledale,  J. — There 
is  no  demand  made  for  poundage  by  the  sheriff.] — No. 

Plait,  in  support  of  the  rule.^There  was  no  levy  made  upon  the  defend- 
ant's goods,  and  therefore  the  Statute  is  not  applicable;  and  at  common  law, 
the  plaintiff  is  not  entitled  to  recover  any  thing  beyond  the  amount  recovered 
by  the  judgment. 

Lord  Dbnman,  C.  J. — In  this  case  the  pbintiff  had  issued  a  fieri  facias, 
and  was  about  to  levy  upon  the  defendant's  goods ;  the  defendant  then  ten- 

(a)  2  BiDg.  255. 
2g2 


May  10. 

A  platntiiT 
iBiued  ajf.  fa. 
to  recover  the 
amouDt  of  a 
judgment  re- 
covered. Before 
any  goods  were 
seiz^,  the  de- 
fendant tender- 
ed the  amount 
of  the  iudg- 
ment,  but  re- 
fused to  nay  the 
costs  of  tnewiit 
of  fi,  fa. 
Held,  that  the 
tender  was  in- 
aufli«ieiit,  and 
that  the  de- 
fendant was 
entitled  to 
proceed. 
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}u€en't  Btiuh.  dered  the  amount  of  the  judgment,  without  the  costs  of  the  writ,  and  1  think 
the  plaintiff  had  a  right  to  refuse  to  receive  it.  The  tender  was  theielbre  in- 
sufficient ;  and  the  plaintiff  was  at  liberty  to  issue  an  elegit. 

LiTTLBDALE,  J.,  concurred. 

Pattbson,  J.— The  point  turns  on  the  43  Geo,  3,  c.  46,  and  that  entitles 
the  plaintiff  to  recover  the  costs  of  the  fieri  faetae.  Therefore  it  was  a  bad 
tender. 


CoLBRiDOB,  J.,  concurred. 


Rule  discharged 


if  ay  9. 


The  minutM  of 
the  proceedings 
of  a  meeting  of 
the  town  coun- 
cil, which  are 
directed  to  be 
entered  in  a 
book,  by  s.  69, 
5  &  6  W.  4, 
c.  74*  ought  to 
be  entercnd  and 
tigned  at  the 
time  of  the 
meeting. 


The  QuBEN  v.  The  Mayor  of  Evesham. 

A  RULE  niei  had  been  obtained  for  a  mandamue,  calling  upon  the  max  or 
and  town-clerk  of  Eveeham  to  entei  and  sign  the  m'nutes  of  certain  pro- 
ceedings, which  took  place  at  a  meeting  of  the  town  council  ot  Evesham.  It 
appeared  that  the  mayor  was  the  chairman  of  the  meeting,  and  that  a  rough 
copy  of  the  proceedings  was  drawn  up,  but  at  the  next  meeting  of  the 
council,  the  mayor  declined  to  enter  the  minutes  in  the  book,  in  consequence 
of  receiving  a  protest  from  certain  members  of  the  council,  who  insisted  that 
the  meeting,  at  which  they  were  adopted,  had  been  illegally  conrened. 

Sir  W,  W,  Folleti  and  Cooper  shewed  cause.— By  5  &  6  ^.  4,  c.  76,  s.  69, 
it  is  enacted,  that  at  meetings  of  the  oouncil  of  a  borough  "  minutes  of  the 
proceedings  of  all  such  meetings  shall  be  drawn  up,  and  fairly  entered  into 
a  book,  to  be  kept  for  that  purpose,  and  shall  be  signed  by  the  mayor,  alder- 
man, or  councillor  presiding  at  such  meeting."  It  does  not  appear  by  whom 
the  minutes  are  to  be  entered ;  but  it  is  clearly  the  intention  of  the  l^isU- 
ture  that  the  minutes  shall  be  entered  and  signed  at  the  meeting  at  whidi  the 
proceedings  take  place.  It  would,  therefore,  be  of  no  avail  to  compel  these 
parties  to  do  an  act  which  would  be  irregular,  and  altogether  nugatory.  Nor 
ought  this  application  to  be  directed  against  the  mayor,  for  he  has  no  more 
control  over  the  minutes  than  any  other  person ;  and  if  it  is  held  that  it  is 
the  town-clerk's  duty  to  enter  the  minutes,  it  does  not  appear  by  the  affidavit 
that  he  has  ever  refused  to  enter  them,  or  that  any  application  was  made  to 
him  upon  that  subject. 


Tai/ourd,  Serjt.,  corifrc).— The  practice  which  has  always  prevailed  has  been, 
at  the  time  of  meeting  to  draw  up  rough  minutes,  which  are  afterwards  en- 
tered in  a  book,  kept  for  that  purpose.  And  the  words  of  the  l^slature 
seem  to  contemplate  the  continuance  of  such  a  practice.  They  require  that 
the  minutes  shall  be  drawp  up,  and  fairly  entered  into  a  book,  thereby  indi- 
cating two  several  acts.  They  are  not  required  to  be  signed  at  the  same  time; 
the  only  provision  as  to  the  signature  is,  that  the  same  party  shall  sign  who 
has  presided  at  the  meeting. 
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Lord  Dbnman,  C.  J. — The  parties  making  this  application  are  themselves; 
in  fault.  1  think  that  the  import  of  the  words  of  the  Act  is,  that  the  minutes 
should  be  taken  at  the  time  when  the  meeting  is  held. 

Littlbdalb;  J.,  concurred. 

Pattbson,  J. — ^Under  the  words  of  the  Act,  I  think  that,  in  strictness,  the 
minutes  ought  to  be  drawn  up  at  the  time  of  the  meeting,  and  signed  at  the 
time  of  the  meeting.  Were  they  drawn  up  at  the  time,  and  not  signed  till 
afterwards,  possibly  such  minutes  might  not  be  void.  Still  I  do  not  think 
that  we  can  interfere  by  mandamus  to  direct  a  thing  to  be  done  in  a  manner 
which  would  be  irr^;ular. 

CoLBRiDGB,  J. — I  am  of  the  same  opinion  ;  although  some  circumstances 
exist  in  this  case  which  make  me  desire  to  have  been  able  to  decide  other- 
wise. I  think  that  the  Statute  intended  to  provide  for  the  entry  and  signa- 
ture of  the  minutes  at  the  time  of  the  meeting.  And  there  is  reason  for  this 
provision,  because  otherwise,  there  can  be  no  certainty  that  the  minutes  con- 
tain an  accurate  statement  of  the  proceedings. 

Rule  discharged. 


QHeeiCit  B  nch. 

The  Queen 

r. 
The  Mayor  of 

EvfiSUAM. 


Doe,  dem.  Wright  and  another  v.  Smith. 


May^ 


pjECTMENT.  At  the  trial,  before  Lori  Denman,  C.  J.,  at  the  Sittings  in 
Midiiiesex,  after  Hilary  Term,  the  lessors  of  the  plaintiff  claimed  title, 
as  devisees  under  the  will  of  Elizabeth  Taylor.  The  defendant  was  lessee 
under  Elizabeth  Taylor,  and  the  lessors  of  the  plaintiff  contended,  that  they 
were  entitled  to  recover  the  premises  for  a  forfeiture,  on  a  breach  of  covenant 
by  the  defendant. 

Preyious  to  the  trial,  the  lessor  of  the  plaintiff  served  the  following  notice  (a) 
upon  the  defendant's  attorney ;  and  upon  summons,  a  judge  ordered  the  de- 
fendant to  make  the  admission  mentioned  in  the  notice  :— 

**  Take  notice,  That  the  plaintiff  in  this  cause  proposes  to  adduce  in  evi- 
dence the  several  documents  hereinunder  specified ;  and  that  the  same  may  be 
inspected  by  the  defendant,  at  our  office,  on,  &c. ;  and  that  the  defendant  will 
be  required  to  admit  that  such  of  the  said  documents  as  are  herein  specified 
to  be  originals,  were  respectively  written,  signed,  or  executed,  as  they  pur- 
port respectively  to  have  been ;  that  such  as  are  specified  as  copies,  are  true 
copies ;  saving  all  just  exceptions  to  their  admissibility  as  evidence  in  this 
cause. 

(signed)         S.  &  R,,  plaintiff's  agents." 


Where  a  notice 
WM  given  to  a 
defendant 
under,  Re|r. 
Hi/.  T.,4W.4. 
requiring  him 
to  admit  certain 
documents, 
amongst  which 
was  a  deed, 
described  as 
*'  a  counterpart 
of  a  lease:" 
Meld,  that  after 
the  admission 
was  made,  the 
defendant 
could  not  ob- 
ject at  the  trial 
that  the  deed 
was  not  a  coun- 
terpart, but  an 
original  leave, 
and  was  there- 
fore improperly 
stampea. 


(a)  See  Rule  Mil  T.,  2  W.  4,  20. 
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Qu£«n*t  Bmeh» 


Description  of  the  DocumeDt. 

DATE. 

Original  or  DuplicAte, 

served,  sent,  or  delivered ;  wlicn, 

how,  and  by  whom. 

Ck>unferpart  of  lease,  from 
Elizabeth  Taylor,  of,  '&c., 
spinster,  to  the  defendant. 

26  Dec.  1829. 

Id  snpport  of  the  plaintiff  ^s  case,  at  the  trial,  a  document  was  produced 
which  was  indorsed  on  the  back  as  a  counterpart  of  lease,  but  it  was  executed 
by  Elizabeth  Taylor  and  the  defendant ;  and  no  evidence  was  given  of  the 
existence  of  any  other  copy  of  the  instrument.  It  was  stamped  as  a  counter- 
part of  a  lease  1/.  10«.(6),  whereupon  the  defendant's  counsel  objected  that 
the  stamp  was  insufficient,  inasmuch  as  it  required  to  be  stamped  as  a 
lease  (2/.),  The  learned  judge  overruled  tlie  objection,  and  a  verdict  was 
found  for  the  lessor  of  the  plaintiff. 

Sir  W.  W.  Folleit,  in  pursuance  of  leave  reserved  at  the  trial,  obtained  a 
rule  nisi,  to  enter  a  nonsuit,  upon  the  objection  as  to  the  insufficiency  of  the 
stamp. 

Erie  and  Manning  shewed  cause. — First,  inasmuch  as  the  document  came 
out  of  the  possession  of  the  assignee  of  the  lessor,  during  the  existence  of  the 
term,  it  must  be  taken  to  be  a  counterpart  or  duplicate  of  the  lease,  which 
always  remains  in  the  possession  of  the  lessee.  There  was  no  evidence  to 
shew  that  this  was  an  original  lease ;  and  the  burthen  of  proof  lay  upon  t-he 
defendant.  But,  secondly,  the  defendant  is  estopped,  by  the  admission,  from 
taking  this  objection.  If  he  had  any  objection  to  the  document,  on  the 
ground  that  it  was  not  a  counterpart  of  a  lease,  according  to  the  description 
attached  to  it  in  the  notice,  he  ought  to  have  made  it  before  the  order  was 
made.  As  he  has  not  done  so,  the  plaintiffs  are  taken  by  surprise.  The 
defendant  had  ample  opportunity  to  inspect  the  deed,  because  it  was  de- 
posited at  the  office  of  the  plaintiffs'  attorney,  for  inspection. 

Sir  W,  W.  FoUell  and  Richards,  contrd. — The  indorsement  on  the  back 
of  a  deed  does  not  alter  its  character;  and  the  Court  will  not  look  at  it 
for  any  purpose.  Now,  as  there  was  no  proof  that  there  was  any  other  part, 
it  must  be  treated  as  being  the  original  lease  between  the  parties,  and  the 
sfamp  was  insufficient.  Nor  is  the  defendant  bound  by  the  admission  which 
was  maae  before  the  trial.  It  would  be  opening  a  door  to  all  kinds  of  frauds,  if 
parties  are  held  to  be  estopped  from  taking  such  an  objection  as  the  present. 
Suppose  a  notice  is  served  to  require  a  party  to  admit  the  probate  of  a  will 
in  evidence ;  does  it  follow,  because  he  had  an  opportunity  of  seeing  the  docu- 
ment, tliat  the  other  side  could  afterwards  give  in  evidence  as  a  probate,  a 
mere  copy  of  a  will  on  paper. 


(b)  55  Geo.  3,   c.  184.   sch.   title 
<*  Iiiease,'*    requires  this  duty  on  **  the 


counterpart  or  duplicate  of  any  other 
lease  whatsoever."* 
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LiTTLBDALB,  J.-^It  seems  to  me  that  this  rule  must  be  discharged.  If  the  Queenl'B  Bench, 
Stamp  Act  had  been  out  of  the  question,  it  was  sufficient  to  put  in  evidence 
a  lease  which  was  executed  by  the  defendant,  and  that  has  been  done.  The 
objection  is  as  to  the  sufficiency  of  the  stamp.  Had  there  been  no  admis- 
sion made  under  the  judge's  order,  I  should  have  thought  that  the  objection 
to  the  sufficiency  of  the  stamp  must  have  prevailed.  The  Statute  refers  to 
three  things,  a  lease  signed  by  the  lessor ;  a  counterpart,  signed  by  the  lessee ; 
and  if  the  document  be  signed  by  both,  and  if  there  is  another  part  in  exists 
ence,  it  is  a  duplicate.  The  notice  is.  that  the  defendant  may  inspect  the 
documents  which  he  is  required  to  admit,  and  amongst  others  the  counterpart 
of  a  lease.  The  matter  was  altogether  in  his  own  discretion  ;  and  he  chooses 
to  admit  that  it  is  a  counterpart  whereby  he  probably  prevents  the  plaintiff 
from  giving  him  a  notice  to  produce  the  original  lease.  It  is  true  that  this  is 
rather  a  duplicate  than  a  counterpart,  but  the  stamp  is  the  same  in  both  cases ; 
and  it  would  be  too  much  to  hold,  that  such  a  trifling  inaccuracy  ought  to 
make  any  diferenoe. 

Pattbson,  J. — ^At  first  I  felt  considerable  difficulty  in  deciding  this  case. 
Considered  independently  of  the  notice,  it  is  clear  that  the  document  ought 
to  have  been  stamped  as  a  lease.  The  purport  of  the  notice  was,  that  the 
defendant  was  required  to  admit  that  the  document s>  which  were  described 
as  originals,  were  written  and  executed  as  they  purported  to  have  been.  It 
is  clear  that  the  indorsement  on  the  back  of  the  deed  forms  no  part  of  it ;  but 
the  meaning  of  the  admission  is,  that  the  document,  called  a  counterpart,  is  a 
counterpart  If  the  defendant  had  seen  the  deed,  he  could  have  objected  that 
it  was  not  a  counterpart ;  if  he  did  not  avail  himself  of  the  power  which  was 
aflbrded  him  to  inspect  it,  that  is  immaterial  now,  and  he  must  be  taken  to 
make  the  admission  as  if  he  had  seen  it. 

CoLBRiDGB  J.^-The  argument,  that  the  defendant  did  not  inspect  this  deed, 
ought  not  to  influence  our  decision ;  because  the  defendant,  having  had  the 
opportunity  to  do  so,  must  be  taken  to  have  seen  it  The  lease  was  described 
in  the  notice,  and  on  the  back  of  it,  as  a  counterpart ;  and  if  the  defendant 
wished  to  draw  a  distinction  between  a  lease  and  a  counterpart,  he  should  have 
said  so,  and  then  the  plaintiflfs  would  have  been  put  upon  their  guard.  This 
might  have  been  originally  a  counterpart,  although  the  lessor  affixed  his  name 
to  it. 

Lord  Dbnman  C.  J. — I  had  no  doubt  about  this  case.  It  is  true  that  at- 
tempts may  be  made  to  defraud  the  revenue,  by  requiring  parties  to  admit 
documents,  but  that  will  be  prevented  by  using  proper  vigilance ;  and  such 
attempts  may  always  be  proved  and  defeated. 

Rule  discharged. 
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Queen's  Beneh, 


The  Queen  v.  The  Justices  of  Worcestershire. 


May  31. 
Within  the 
parish  of  Sit.ifn* 
drgir,  Per^iore, 
there  were  fire 
townships  or 
chapeiries,  each 
of  which,  from, 
time  imroeik.o- 
rial,  had  pro- 
Tided  for  the 
maintenance  of 
its  own  poor, 
and  was  sepa- 
rated for  all 
>  parochial  pur- 
poses.   There 
was  another 
district,  called 
St.  Andrew,  Per* 
sho^e,  and  the 
hamlet  of  Pfl»- 
eham,  divided 
into  two  parts 
by  the  river 
Avon,    One 
parish  church 
was  used  in 


CERTIORARI  to  bring  up  an  order  of  two  magistrates  for  the  county  of 
WoreeMtefy  whereby  two  overseers  of  the  poor  were  separately  appointed 
for  the  hamlet  of  Pensham,  in  the  same  county. 

It  appeared  by  the  affidavits  that  there  were  five  townships  within  the  limits 
of  the  parish  of  iS't  Andrew,  in  Pershore;  and  another  district  divided  into 
two  parts,  by  the  river  Aran,  called  St.  Andrew,  Pershore,  and  the  hamlet 
of  Peneham.  The  ^\e  townships  had  separate  chapels  and  overseers,  and 
each  had  maintained  its  own  poor  from  time  immemorial.  The  other  district 
contained  but  one  church,  which  was  the  parish  church  of  Si,  Andrew,  Per^ 
Mhore,  and  the  mother  church  of  the  whole  parish ;  and  the  inhabitants  of 
Pencham  used  it  in  common  with  the  inhabitants  of  St,  Andrew,  Ptr$hore, 
The  poor  rates  were  raised  by  these  two  districts,  in  the  proportion  of  two- 
thirds  by  the  inhabitants  of  iS/.  Andrew^  Pershore,  and  one-third  by  the  inhabit- 
ants of  Pensham;  but  after  the  money  was  collected  it  formed  but  one  fund, 
and  was  applied  indiscriminately  for  the  use  of  the  poor  of  both  districts.  SL 
Andrew,  Pershore,  contained  about  610  acres,  and  a  population  of  964  soub; 
Pensham,  about  704  acres,  and  118  souls.  Two  churchwardens  had  always  been 
common  by  the  appointed  for  Si.  Andrew,  Pershore,  one  chosen  by  the  vicar,  called  the  Vicar's 
Churchwarden,  and  the  other  by  the  rate>payers  of  both  districts,  out  of  the 
inhabitants  of  Pensham.  For  several  years  one  overseer  had  also  been  ap- 
pointed for  Pensham,  and  within  the  last  six  or  seven  years,  two  overseers. 
In  some  accounts,  bearing  date  in  1796,  it  appeared  that  one  surgeon  had 
been  employed  to  attend  to  the  poor  of  both  districts.  A  collector  was 
oftv^-^^rdsby  appointed  to  collect  the  church,  county,  and  highway  rates,  in  Pensham;  and 
^d^'^'T'rd  highways  were  repaired  at  the  expence  of  the  inhabitants.     A  separate 

by  PenAam,  Constable  was  also  appointed  for  Pensham;  and  jury  lists,  and  lists  of  the 
county  voters  within  that  district,  were  made  out.  It  also  appeared  th^t 
some  orders  of  removal  had  been  made  from  and  to  Peneham,  but  all  of 
them  were  of  recent  date.  When  St.  Andrew,  Pershare,  and  Pensham  were 
included  in  the  Pershore  Poor  Law  Union,  by  order  of  the  Poor  Law  Com- 


both  parts  of 
the  district,  sad 
the  poor  were 
kept  out  of  a 
Joint  fund  rais- 
ed bv  all  the 
inhabitants,  in 
the  pro] 


Two  orerseert 
were  appointed 
by  the  rate- 
payers of  St. 
Andrew,  and 
one  by  the  rate- ^  _ , 

S^m'peiuAam   missioners,  each  of  these  districts  elected  a  separate  guardian  of  the  poor,  as 

had  a  constable,   a  member  of  the  board. 

and  collected 
its  own  church, 

constable,  JJie  Attorney  General  and  JP.  T.  Lee  shewed  cause  against  the  rule — It 

E^^hw'ay* rates  ^'^  be  contended  on  the  other  side,  that  the  magistrates  had  no  authority  to 

*"^'h^'h"^^**  appoint  separate  overseers  for  the  hamlet  of  Pensham.     But  the  parties  have 

The  whole  Ixi.  not  taken  the  proper  course  to  raise  the  objection.  An  appeal  lay  to  the  Quar- 

dr!^  a'i(f  p^'  *®''  Sessions  {a),  and  there  the  validity  of  the  order  might  have  been  discussed, 

tham  contained  about  1,800  acres,  and  a  population  of  more  than  1000.  Two  OTerseert  having 
been  separately  appointed  for  Peniham,  by  the  order  of  two  justices  >— 

Beld,  1.  that  the  Court  would  allow  a  certiorari  to  issue  to  bring  up  the  order,  although  an 
spoeal  lay  to  the  Quarter  Sf'saions. 

2.  That  the  facts  did  not  shew  that  St.  Andrew  and  Pemham  had  ever  been  disunited ;  that 
it  was  probable  that  the  five  townships  were  independent  chapelries  at  the  time  of  the  paa*- 
ing  of  the  43  A'lt*.  ;  and  that  the  remaining  district  was  not  so  extensive  as  to  make  it  necee« 
ivy  thftt  the  provisions  of  the  13  &  14  Car.  2,  c.  12,  should  be  adopted. 

(tf)  See  43  Eliz.^  c.  2,  s.  6;   17  Geo.  %  c.  38,  s.  4;    and  Rex  v.  Mitrrit, 
4  T.  B.  550. 
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and  the  Quarter  Sessions  could  have  stated  a  case  for  the  opinbn  of  this  Qi««|jVBd,efc. 
Court,  if  any  doubU  had  arisen.— [Lord  D^iMiuifi,  C.  J.— A  certiorari  has 
been  sometimes  granted,  as  in  the  case  of  Rex  v.  The  InhahitarUe  of 
Standard  HiU  (A).]— It  is  a  matter  purely  in  the  discretion  of  the  Court ;  and 
there  are  many  cases  where  this  Court  has  refused  to  interfere,  if  the  parties 
have  another  remedy.  Secondly,  the  parish  of  St.  Andrew  is  divided  mto 
several  vills  or  townships.  It  is  admitted  that  five  of  them  are  separate  and 
distinct  for  all  purposes,  and  as  the  13  &  14  Car.  2,  c.  12,  s.  21,  directs  that 
overseers  shall  be  appointed  for  every  township  or  village,  it  must  be  pre- 
sumed that  every  township  within  the  circuit  of  that  parish,  availed  itself  of 
the  provisions  of  the  Statute.  From  the  facts  which  are  stated,  it  is  evident 
that  Si.  Andrew,  Perehore,  and  P^eham,  are  also  two  separate  and  dis- 
tinct vills  or  townships.  As  soon  as  the  other  ^ve  townships  were  separated, 
the  remaining  two  had  a  right  to  be  separated  also.  That  appears  by 
Rex  V.  Norton  (e),  which  is  confirmed  in  Rex  v.  TheJueticee  of  Salop  {d). 
The  facts  are  not  consistent  with  any  other  suppositbn,  except  that 
the  whole  district  had  adojpted  the  provisions  of  Uie  13  ft  W  Car.  2, 
c.  12.  The  appointment  of  a  separate  overseer  and  constable,  and  t&e  repair 
of  the  highways,  are  all  very  strong  circumstances  to  support  this  view  of  the 
case.  The  poor  rate  was  also  separately  collected  for  Peneham;  and  although 
it  is  stated  that  there  was  but  one  fund  out  of  which  the  poor  were  kept,  that 
circumstance  is  not  suflkient  to  outweigh  the  other  facts,  all  of  which  tend  to 
shew  that  Peneham  is  a  separate  township,  Rex  v.  Field  {e). 

Sir  W.  W.  FoUett,  W.  /.  Alexander,  and  WhUmore,  eonird.—ThiB  is  a 
case  in  which  the  Court  will  grant  a  cwfwrort.— [Lord  Denman,  C.  J. — ^We 
think  there  are  cases  where  it  may  be  very  impwtant  that  a  certiorari  should 
be  issued.] — The  facts  shew  that  there  are  five  independent  chapelries,  which 
have  no  connection  with  the  mother  church ;  and  another  district,  in  which  the 
mother  church  is  situated,  and  that  includes  the  hamlet  of  Peneham.  There 
are,  therefore,  six  separate  and  independent  ecclesiastical  divisions;  but 
St.  Andrew  Perehore,  and  Peneham  form  but  one  district,  and  they  are  not 
separate  townships.  The  district  would  be  properly  described,  as  the  parish 
of  iSSr.  Andrew  Perehore,  eum  Peneham.  In  all  probability  the  ecclesiastical 
divisions  were  in  existence  at  the  time  of  the  passing  of  the  43  Elie.  c.  2 ;  as 
was  the  case  in  Hilton  v.  Pawl  (J),  and  NichoU  v.  Walker  (g).  The  extent 
of  the  other  portion  of  the  parish  was  not  so  large  as  to  make  it  necessary  to 
adopt  the  provisions  of  the  13  &  14  Car.  2,  c.  12,  which  was  passed  because 
by  reason  of  the  largeness  of  certain  parishes,  they  could  not  reap  the  benefit 
pf  the  Statute  of  the  43  Elizabeth.  And  it  has  been  held  in  many  cases  that 
a  parish  cannot  be  legally  divided,  unless  it  could  not  otherwise  have  the  full 
benefit  of  that  Statute,  Baetock  y.  Ridgway{h),  Peat  v.  Weetgarth(t), 
Rexv.  Palmer (j).  But  here  the  district  was  not  inconveniently  large;  and 
as  it  has  been  the  practice  to  keep  the  poor  out  of  one  joint  fund,  it  is  maui- 

(5)  4  M.  &  Sel.  378 ;  see  also  Rex  v.  (e)  3  T.  R.  746. 

The  Justices  of  Peterborough,  Trin,  K.  (/)  Cro.  Car.  65 

B.  1830,  Steer^s  Parish  Law,  623,  cited  (g)  Cro.  Car.  286 

in  4  Burn.  25,  26th  edit.  (h)  6  B.  &  C.  496. 


(c)  I  T.  R.  374.  (0  3  Burr.  1610. 

(lO  3  B.  &  Ad.  910.  0)  8  East,  41 6. 


iff)  Cro.  I 
[h)  6  B.  i 
(i)  3  Bui 


The 
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fest  that  no  separation  was  evereflected.  This  case  diflers  from  Rex  v.  Hor- 
ton,  because  it  was  found  there  that  the  parish  could  not  reap  the  benefit  of 
the  Statute  of  EUtabeth,  by  reason  of  its  largeness,  it  being  14  miles  in 
JntHoMof  length,  and  10  in  breadth;  and  the  proYJsions  of  the  Statute  of  CharUi, 
'^^•mV"*"  ^^^  therefore  necessarily  adopted.  The  cases  of  Rex  v.  Newell  (*),  and 
Rex  ▼.  Uitox9tur(l),  are  Tery  similar  to  the  present 

Lord  Dbnman,  C.  J. — I  think  no  ground  has  been  shewn  to  support  a 
separate  appointment  of  overseers.  It  appears  that  there  are  five  separate 
townships  within  the  parish,  and  another  district,  divided  into  two  parts, 
which  has,  from  time  immemorial,  kept  its  poor  out  of  one  fund.  It  is  true, 
that  one  overseer  has  been  appointed  for  Pensham,  and  two  for  Si,  Andrew 
Pershore,  and  that  they  have  collected  the  poor^s  rate  in  their  respective  dis- 
tricts, in  the  proportions  of  one-third  and  two-thirds ;  but  the  money  so  col- 
lected has  been  used  indiscriminately  for  the  joint  benefit  of  the  poor  of  the 
whole  district.  This  is  not  evidence  to  shew  that  these  were  distinct  town- 
ships ;  nor  is  the  extent  or  population  of  the  district  such  as  to  shew  that  it 
needed  to  be  disunited,  to  have  the  benefit  of  the  Statute  of  Elizabeth,  The 
argument  which  has  been  founded  upon  the  case  of  Rex  v.  Harton,  is 
eflectually  answered  by  the  two  cases  in  Crake  Charlee.  As  in  those  casesi 
these  five  townships  were  probably  acting  as  separate  parishes  before  the 
Statute  of  Elizabeth  passed ;  and  if  that  were  so,  there  is  no  pretence  for 
saying  that  the  other  district  must  also  be  treated  as  two  separate  townships. 

LiTTLEDALB,  J. — ^Here  there  appear  to  be  ^ye  ecclesiastical  districts,  par- 
taking of  the  nature  of  parishes,  though  they  are,  properly  speaking,  chapelries 
Then  comes  the  other  district,  which  contains  about  1,300  acres,  with  a 
population  of  upwards  of  1,000;  but  that  is  not  so  extensive  a  district  as 
to  make  it  inconvenient  that  the  poor  should  be  maintained  out  of  one  joint 
fund.  The  two  portions  of  the  district  are  divided  by  the  river,  and  that  may 
perhaps  account  for  the  separate  collection  of  the  rate ;  but  the  whole  of  the 
money  collected  became  one  common  joint  fund,  which  has  always  been  indis- 
criminately used  for  the  support  of  the  poor  of  the  entire  district.  It  does 
not,  therefore,  appear  to  me  that  these  two  portions  of  the  parish  have  ever 
been  disunited. 

Patteson,  J.— It  is  certainly  remarkable,  that  for  several  years,  only  one 
overseer  was  appointed  for  Pensham;  and  I  have  thought,  during  the  argu- 
ment, that  it  might  have  been  the  result  of  an  arrangement  between  the  rate- 
payers of  the  two  districts.  However,  as  it  turns  out  that  there  was  but  one 
fund  for  the  relief  of  the  poor,  although  it  was  raised  in  diflerent  proportions, 
it  is  very  strong  evidence  that  the  two  districts  have  never  become  disunited. 
I  am  very  much  inclined  to  think  that  the  Rye  townships  may  be  treated  as 
having  been  separate  before  the  43d  of  Elizabeth  was  passed.  If  that  were 
so,  then  there  is  an  end  of  the  question. 

Williams,  J.— The  circumstance  that  Pensham  repaired  its  own  roads,  is 
\k)  4  T.  B.  266.  (0  1  I>oug-  346. 
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by  DO  means  decisive  to  shew  that  it  was  a  separate  parish,  because  townships  QMfji^fBmdk. 

are  frequently  divided  into  three  or  four  districts  for  the  purpose  of  repairing  i^^  Qomt 

roads.     The  joint  application  of  the  money  collected  in  both  portions  of  the  v. 

district,  tc  one  common  fund  for  the  relief  of  the  poor,  negatives  every  thing  justices  of 

liiie  a  separation.  Wobokstwi. 

Rule  absolute. 


The  QuBEN  V.  RuscoB.  May  20. 

f\S  appeal  against  a  conyiction  of  a  toll-collector,  acting  under  4  G.  4,      1.  a  Local 

^^  dated  23  Ma^,  1825  (a  Local  Turnpike  Act  passed  23  May,  1825,)  the  ^Si"  after 

Court  of  Quarter  Sessions  for  the  county  of  Stafford,  quashed  the  conviction,  Moertaining 

subject  to  the  followmg  case :—  paid  by  horses. 

The  appellant,  Thomat  PearMony  the  toll-collector,  at  a  turnpike-gate  called  ^^jjJJJJJ^^*^^ 

Fenion-^aie,  in  the  parish  of  Stoke-upan^Ti'ent,  demanded  and  received  hayiDc  once 

from  Ralph  Ruseoe,  for  the  toll  on  horses  drawing  two  waggons  belonging  Koui^J'oS*"* 

to  him,  returning  about  twelve  o'clock  at  noon,  on  the  29th  of  March  last,  ticket  being  ^ 

the  sum  of  4j€^.  for  each  waggon,  the  said  two  waggons  having,  with  the  S^duThig^S!? 

same  two  horses,  passed  the  said  turnpike-gate  about  &  o'clock  on  the  mom-  JU[^j[^^^^^^^^ 

iDg  of  the  same  day,  and  for  which  the  like  toll  had  been  demanded  and  paid  ed,  that  the  toll 

to  the  said  ThomaM  Pearson.     Ralph  Ruseoe  claimed  to  be  exempt^  by  {o^m^Ic!,^ 

reason  of  such  previous  payments.     He  is  a  wharfinger  at  Sioke-upon- Trent,  drawing  any 

and  is  agent  to  Henshall  and  Co.,  carriers,  upon  the  Trent  and  Mereey  gon,'^convey- 


Canai^  and  employs  his  waggons  and  horses  in  carrying  out  goods  brought  i°8  ^^^^^^^ 

nal  for  persons  in  the  neighbour-  for  pay  or  re- 
hood,  and  in  collecting  crates  and  other  goods  from  the  neighbourhood  to  pid  every  time 


by  the  canal  carriers,  from  his  wharf  on  the  canal  for  persons  in  the  neighbour- 


his  wharf,  for  transit  by  the  canal.     Ralph  Ruscoe  is  paid  for  each  and  of  passing  or 
every  package  of  goods  which  he  so  carries,  and  his  waggons  were  so  loaded  Sen»d  >-**"* 
each  time  on  the  said  29th  of  March  last :  and  his  waggons  are  so  employed     HeW,  that  the 

•  1  cv       .  •  •  I  .  %.  waggons  of  a 

almost  every  day,  except  Sundays,  m  carrymg  goods  to  persons  residmg  at  wharfinger, 
or  near  Lane  End,  or  places  intermediate  between  it  and  Stoke;  and  in  car-  ^"^i^l^'i'^ 

1    -  •  .  •  1      I      i*      ■»•■.    .  moat  every  day, 

rymg  goods  from  such  persons  to  the  said  wharf    His  joumies  are  made  at  but  not  starting 
different  hours,  according  to  circumstances,  but  he  generally  commences  thn^Mocarr 
before  eight  o'cbck.    On  some  days  his  joumies  are  more  in  number  than  on  ^ut  g<x>d8 
others,  and  there  seldom  occur  days  when  he  omits  journies  altogether.    The  canaf  carriexa 
times  of  his  return  vary,  being  regulated  by  the  facility  or  otherwise  in  collect-  JjJ^^  Neighbour- 
ing loads.    Mr.  Ruscoe  has  no  office  or  receiving-house  at  Lane  End.    The  hood,  and  col- 
4  Geo.  4,  above  mentioned,  amongst  other  provisions,  enacts,  that,  "  if  any  ^^"^f  neigh- 
person  should,  upon  any  day,  have  paid  the  toll  thereby  authorized  to  be  bourhoodtohii 

1*^1.  •  *t  .1..  -.1  t  wharf  for  tran- 

taken  for  the  passing  of  any  horse,  cattle,  beast  or  carriage,  through  any  one  sit  by  the  canal, 

of  the  toll-gates  or  turnpikes  herein-before  authorized  to  be  continued  or  u^'lJJ**^^^ 

erected  upon  any  part  of  the  said  roads,  such  horse,  cattle,  beast,  or  car-  gons/'  withm 

riage,  should,  upon  a  ticket  denoting  the  payment  thereof  on  that  day  being  theA(Mtoueh 

produced,  be  permitted  to  pass  toll-free  through  the  same  toll-gate  or  turn-  »*»«  ^^^-^fiSMale 

carriage  of  each  package  of  goods. 
2.  SemhU,  That  the  word  "  stage,*'  when  applied  to  a  carriage,  means  one  which  oonyeyt 
goods  or  passengers  for  hire,  at  a  fixed  tim^,  from  one  certain  spot  to  another. 
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pike,  and  also  thixmgh  all  the  other  toll-gates  and  turnpikes  ereeted,  or  to 
be  erected  upon  the  whole  line  of  the  said  roads,  at  any  time  or  tiroes  during 
the  same  daj,  to  be  computed  from  tweWe  of  the  clock  at  night,  to  twd?e 
of  the  clock  in  the  next  succeeding  night**  And  it  was  also  further  enacted, 
''  That  the  tolls  thereby  made  payable  should  be  paid  for  and  in  respect  ofall 
horses,  or  beasts  of  draught  drawing  any  Mtage  coach,  diligence,  van,  caravan, 
or  9iag9  waggon,  or  other  Mtage  carriage  conveying  passengers  or  goods  for 
pay  or  reward,  every  time  of  passing  or  repassing  along  the  said  roads,  or 
either  of  them.'' 

If  the  Court  shall  be  of  opinion,  from  the  facts  stated  in  the  case,  that 
the  above-mentioned  waggons  of  the  appellant  come  under  the  denomination 
of  Mtagt  waggons  or  other  itage  carriages,  then  the  aforesaid  order  of  Sessions 
shall  stand  confirmed ;  but  if  the  Court  shall  be  of  a  contrary  opinion  then 
the  aforesaid  order  shall  be  quashed. 

Thl/aurd,  Serjt,  and  Whitmore,  in  support  of  the  order  of  Sessions. — ^Tbe 
waggon  of  the  defendant  is,  in  popular  language,  called  a  stage  waggon ; 
and  the  legislature,  in  their  enactments  on  this  subject,  have  adopted  the 
terms  in  popular  use.  That  is  clear  also  from  other  Acts  of  Parliament, 
where  it  appears  that  the  word  ''  stage''  is  not  confined  to  carriages  plying 
regularly  for  hire  between  two  fixed  points.  60  6,  8,  c.  104,  s.  6,  provides 
for  having  the  words  **  common  stage  cart"  painted  on  carts  kept  wholly  for 
aflUrs  of  husbandry  or  trade.  In  2  &  3  IF.  4,  c.  120,  s.  6,  where  it  is  intended 
to  use  the  word  stage  m  other  than  a  popular  sense,  an  express  definition 
of  it  is  given. 

The  context  also  of  the  Act  now  before  the  Court  distinctly  shews,  that  the 
words  are  to  be  taken  in  their  popular  meaning.  The  word  "  stage"  is  not 
affixed  to  each  of  the  words  in  the  clause,  but  only  to  such  as  it  is  applied  to 
in  common  parlance,  "  coach"  and  *'  waggon." 

F.  L§0,  eontrd. — ^Nothing  can  be  inferred  as  to  the  meaning  of  "  stage," 
from  the  collocation  of  the  words  in  the  Act,  because  "  stage"  applies  as 
much  to  all  the  words  which  follow  it,  **  diligence,  van,  &c.,"  as  to  that  which 
it  immediately  precedes.  The  waggon  of  the  defendant  is  certainly  not  a 
stage  waggon,  according  to  the  definition  of  the  term  "  stage  coach,"  given 
by  Dr.  JoknMon.  "A  coach  that  keeps  iu  stage ;  a  coach  that  passes  and 
repasses  on  certain  days,  for  the  accommodation  of  passengers." 

The  2  &  3  FT.  4,  c  1 20,  s.  5,  enacU,  "  that  every  carriage  used  for  the  con- 
veyance of  passengers  for  hire  to  or  from  any  place,  travelling  akmg  a 
highway  at  the  rate  of  three  miles  an  hour,  shall  be  deemed  a  stage  carriage, 
provided  the  passengers  shall  be  charged  and  pay  a  separate  fare."  That 
provision  bears  out  the  definition  given.  And  the  facts  found  in  the  case  all 
shew  that  such  definition  would  not  apply  to  the  defendant's  waggon.  If  this 
be  a  stage  waggon,  the  defendant  is  a  common  carrier,  and  if  he 
refused  to  carry  goods  when  applied  to,  would  be  liable  to  be  indicted.  But 
it  is  clear  no  indictment  could  be  framed  for  a  refusal  by  the  defendant  to  carry 
goods  in  these  waggons.  Construing  the  words  of  this  Act  most  unfavour- 
ably for  the  defendant,  it  cannot  be  said  that  he  is  clearly  liable.     Giidart 
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T.  6lad4ione{ay  and  many  other  cases,  establish  that  a  liability  cannot  be    Qiteen'$  Hemsk. 
created  by  ambiguous  words  (6).  Xlie  Qukbn 


Lord  Dbnman,  C.  J. — ^I  think  that  probably  it  was  not  the  intention  of 
the  legislature  to  exempt  waggons  employed  as  those  of  the  defendant  are. 
But  if  that  was  their  intention,  it  is  difficult  to  say  why  they  have  qualified 
some  of  the  carriages  mentioned,  by  applying  to  them  the  word  <*  stage.*' 
However,  as  they  have  done  so,  we  must  find  some  meaning  for  th^  term.  I 
think  the  lowest  meaning  that  it  wilt  bear  is,  a  carriage,  an  errand  cart  for 
example,  starting  from  some  fixed  point,  and  running  regular  stages  to  another. 
But  that  definition  does  not  apply  to  the  waggons  of  the  defendant,  as  des- 
cribed in  the  case ;  the  order  of  Sessions  must,  therefore,  be  quashed. 

LiTTLBDALB,  J. — I  also  think  that  these  waggons  do  not  fall  under  the 
definition  of  the  word  **  stage.'^  I  do  not  think  that  a  carriage  can  be  called 
a  stage,  which  does  not  start  at  some  fixed  hour.  But  these  waggons  are 
stated  by  the  case,  to  start  at  different  hours,  and  sometimes  not  to  start 
at  all. 

Pattbson,  J. — ^I  confess  I  do  not  understand  what  meaning  was  intended 
to  attach  to  the  word  '*  stage.*^  Were  the  question  with  respect  to  horses, 
I  should  conjecture  that  the  intention  of  the  legislature  was  to  apply  to  horses 
which,  having  passed  the  turnpike  with  one  carriage,  conveying  passengers 
or  goods  for  hire,  returned  aderwards  with  another.  In  this  case,  it  seems 
that  these  waggons  had  a  terminus  d  quo,  and  were  in  the  habit  of  going  into 
a  certain  neighbourhood  to  collect  goods,  &c.    Had  they  gone  ahoayM  to  some 

{d\  1 1  East,  675.  carts  of  Messrs.  Pickford  are  not  except- 

(6)  ThefollowiDg  opinion,  given  by  ed  from  the  exemption.  The  words  of  the 

the  late  Mr.  Justice  Taunion^  when  at  exception  are,  '*  stage  coach,  diligence, 

the  bar,  relative  to  the  liability  of  Messrs.  van,  caravan,  or  stage  waggon,  or  other 

Pickford  to  pay  toll  for  their  carts  as  stage  carriage  conveying  passengers  or 

stagn,  when  employed  similarly  to  those  goods  for  pay  or  reward.      These  words 

of  the  defendant,  was  referred  to,  by  appear  to  me  to  import  public  carriages 

Mr.  Lee : — *^  The  exemption  under  the  which  travel  certain  stages,  or  at  least 

Local  Act  in  Question  is,  in  the  first  in-  one  certain  stage.     But  Messrs.  Pick- 

stance,  general,  being  in  favour  of  every  ford's  carts  do  not  go  backwards  and 

horse,  cattle,  beast,  or  carriage  passing  forwards  to  a  certain  place,  but  their 

through  the  toll  gates  with  a  ticKet,  de-  rounds  are  altogether  irregular,  depend- 

noting  the  payment  on  that  day  of  the  ing  on  the  places  of  abode  where  the 

toll.     The  exception  which  follows  is  consignees  oi  the  goods  brought  by  the 

secondary  or  subordinate  to  the  exemp-  camd  to  the  wharif,  reside.    It  is  true 

tion ;  and  it  is  clear,  that  if  the  carts  of  Messrs.  Pickford  charge  the  consignees 

Messrs.  Pickford  do  not  come  within  the  with  something  extra  for  the  cartage ; 

terms  of  the  exception,  they  are  entitled  but  the  exception  requires  not  merely 

to  the  benefit  of  the  clause  of  exemption,  that  the  carriage  should  convey  ptwsen- 

And  I  am  of  opinion  on  the  whole,  after  eers  or  eoods  for  pay  or  reward,  but  that 

referring  to  the  Acts  cited  above,  and  to  it  should  be  a  stage  carriage.    On  the 

the  various  cases  on  the  post-horse  duty,  ground,  therefore,  that  the  carts  are  not 

in  which  travelling  by  the  stage  has  stage  carriages,  I  think  that  they  do  not 

sometimes  been  discussed,  but  which  con-  come  within  the  description  to  which  the 

tain  no  decision  on  this  point,  and  more  exception  applies ;  and,  consequently, 

particularly  on  considering  the  popular  that  they  are  exempt  from  a  second  pay- 

lensc  of  the  term  *'  staee  carriage,'*  ment  of  a  toll  on  the  same  day  on  which 

which  is  defined  by  Dr.  Johnson  to  be  they  have  already  paid,  on  producing  a 

one  that   **  keeps  its  stages,**  that  the  ticket  denoting  the  payment.** 


Ruscox. 
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Queen**  Peiuk.  fixed  place,  a  certain  pablic-houfle,  for  instance,  they  might  have  been  congi- 
The  Quiitf     ^^  ^^^^  waggons.    Still,  I  apprehend,  in  order  to  complete  the  definition^ 

r.  they  must  have  had  some  fixed  time  of  starting. 

Ruscoi.  ° 

WiLLUMS^  J.,  concurred. 

Order  of  Sessions  quashed. 


Jhm4. 


The  Queen  v.  The  Inhabitants  of  Mawgan  in  Mbneaob. 


The  13  Geo.  8, 
c.  78,  8.  24,  au- 
thoriies  a  sin- 
gle justice  to 
present  a  high* 
way  for  non- 
repair, and  the 
Court  of  Quar- 
ter Sessions  to 
assess  such 
fines  for  the 
offence  so  pre- 
sented as  to 
them  should  be 
thought  meet. 
Under  the  pro- 
▼isionsofthis 
section  a  pre- 
sentment was 
made,  which 
was  removed 
by  certiorari, 
and  a  verdict 
found  for  the 
Crown.   After 
the  parties 
were  at  issue^ 
but  before 
the  trisi,  the 
new  Highway 
Act(5&6W.4j 
c.  50.)  repealed 
the  13  Geo.  3. 
c.78>-lfcW, 
upon  motion  in 
arrest  of  judg- 
ment, that  the 
Court  was  with- 
out power  to 
give  effect  to 
the  judgment, 
and  that  the 
case  stood  as  if 
DO  presentment 
baa  been  made. 


AT  the  General  Quarter  Sessions  of  the  peace  for  ComwaUy  held  in  Jnljf, 
1834,  John  BorUue^  Esq.,  a  jnstice  of  the  peace,  presented  a  highway 
for  non-repair,  on  his  own  view,  in  pursuance  of  Stat  13  Geo.  3,  c.  78,  b.2-1. 
The  defendants  pleaded  that  they  were  not  liable  to  repair,  and  renioTed  the 
proceedings  into  this  Court  by  eerHorari,  and  in  Hilary  Term,  1 836,  the  parties 
were  at  issue,  and  the  cause  was  set  down  for  trial  at  the  Spring  Assizes  in 
1836,  but  was  made  a  remanet ;  it  was  afterwards  tried  on  the  4th  Auguel, 
1836,  before  Wiiiiame,  J.,  at  the  Launeeeton  Assizes,  and  a  verdict  was  found 
for  the  crown  on  the  first  and  fourth  issues,  and  for  the  defendants  on  the 
second  and  third  issues. 

Erie,  in  Mickaetnuu  Term,  1836(a),  obtained  a  rule  fit#t,  to  arrest  the 
judgment  on  the  first  and  fourth  issues,  on  the  ground  that  the  6  &  6  W.4, 
c.  50  (which  came  into  operation  20  March,  1836),  had  repealed  the  13  Creo.  3, 
c.  78,  by  virtue  of  which  the  presentment  was  made  (b),  and  that  conse- 
quently the  proceedings  which  took  place  after  the  passing  of  the  new  Statute, 
were  ^together  nugatoiy. 

Crowder  and  Rowe  shewed  cause.—- The  Crown  is  entitled  to  judgment  on 
the  first  and  fourth  issues.  The  question  is,  whether  the  new  Statute  repealed 
the  13  Geo,  3,  c  78,  as  to  proceedings  under  presentments  which  had  been 
previously  commenced.  It  could  not  have  been  intended  that  it  should  have 
that  operatbn,  otherwise  the  99th  section,  which  enacts,  that  after  the  com- 
mencement of  the  Act,  it  shall  not  be  lawful  to  take  or  commence  any  legal 
proceeding  by  presentment,  would  not  have  l)een  inserted.  And  it  has  tieen 
held,  in  similar  cases,  that  the  law  which  exists  when  the  proceedings  were 
commenced,  must  decide  the  rights  of  the  parties,  HiUheoek  v.  Way{e), 
And  the  3d  section  of  the  5  &  6  W,A,  c  50,  provides,  that  nothing  in  the 


fa)  November  4. 
b)  By  13  Geo.  3,  c  78,  s.  24,  it  is 
enacted,  That  every  justice  of  the  peace 
shall  have  authority  by  this  Statute  to 
make  presentment,  at  the  open  general 
quarter  seBsions,  of  any  highway  not  well 
and  sufficiently  repaired  and  amended ; 
and  that  no  such  presentment  shall  be 
removed  by  certiorari,  except  where  the 
duty  or  obligation  of  repairing  the  hig^h- 
way  may  come  in  question;  and  that 


every  such  preaentment  shall  he  as  good, 
and  of  the  same  atrength^  force  and  effect, 
as  if  the  same  had  been  presented  and 
found  by  the  oaths  of  twelve  men ;  and 
that  for  every  such  offence  so  presented 
as  aforesaid,  the  juatices  of  the  peace, 
at  their  general  quarter  sessions,  shall 
have  authority  to  assew  such  fines  ss 
to  them  shall  be  thought  meet. 

(c)  2  N.  &  P.  72;  Will.,  Wol.,  & 
Dav.481. 
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Ad  contained  shall  extend  or  be  deemed  or  construed  to  interfere  with  any  Qiu«^^$Bmbh. 
acts  done,  or  contracts  or  agreements  theretofore  made,  under  the  anthoritj  of  y^m  Qnmn 
any  of  the  recited  Acts,  or  to  preveirt  or  defeat  any  prosecution  commenced  ^^ 

or  to  be  brought  for  any  offence.  It  will  be  said  that  no  judgment  can  be  inhabitutt  of 
given  after  the  repeal  of  the  13  Geo.  3.  In  Kay  ▼.  Goodwin  (d),  it  was  held  ^{^^q^ 
that  the  proceedings  under  a  commission  of  bankruptcy,  could  not  be  enrolled 
in  pursuance  of  a  Statute  which  was  repealed  ;  and  the  other  side  will  rely 
upon  that  and  a  similar  class  of  cases ;  Re^  y.  MKengie  (e),  SurUes  y.  Elh^ 
son  (/).  But  these  cases  are  all  distinguishable,  because  they  all  refer  to  an 
act  legalized,  or  an  offence  created,  by  the  repealed  Statute.  That  is  not  so 
in  the  present  instance.  When  the  presentment  was  made,  the  old  Statute 
was  in  force ;  and  as  the  neglect  to  repair  a  highway  is  a  common  law  oflence, 
the  punishment  may  be  inflicted  as  at  common  law.  The  presentment,  as 
givea  in  the  form  in  the  schedule  to  the  old  Act,  No.  82,  concludes  eonira  pa- 
eem.  The  Statute  was  intended  to  give  a  more  expeditious  process  than 
could  be  obtained  at  common  law;  and  the  presentment  was  to  have  the 
same  force  as  if  it  had  been  made  upon  the  oaths  of  twelve  men.  But  the 
24th  section  enabled  a  party  who  disputed  his  obligation  to  repair  the  high- 
way, to  remove  the  presentment  by  certiorari,'  and  the  judgment  of  the 
Court  could  then  be  passed  as  at  common  law.  The  offence  and  the  punish- 
ment still  exist,  although  the  same  mode  of  originating  the  proceedings  no 
longer  remains.  Charrington  v.  Meaiheringhan  (g),  is  an  authority  to  shew 
that  the  defendants  are  not  entitled  to  double  costs. 

Erie  and  M.  Smith,  eonird.—By  the  first  section  of  the  5  &  6  IF.  4,  c.  50,  the 
13  Geo.  8,  which  authorized  this  presentment,  is  repealed  in  the  most  express 
terms.  The  third  section  is  not  applicable  to  the  present  case. — [Lord 
Denmany  C.  J. — ^What  constructbn  do  you  put  upon  the  words  "acts  done," 
in  that  section?] — It  means  acts  done  and  concluded ;  but  it  does  not  refer 
to  proceedings  commenced  and  not  concluded.  The  provision  in  the  99th 
section  was  necessary,  because  it  was  once  the  duty  of  the  high  constable  to 
present  roads  which  were  out  of  repair ;  BurtCe  Justice,  title  Constable,  The 
eflect  of  repealing  a  Statute,  as  was  said  by  Tindal,  C.  J.,  in  Kay  v.  Good" 
win  (d),  is  to  obliterate  it  completely  from  the  records  of  Parliament,  as  if  it  had 
never  passed.  The  judgment  of  Lord  Tenterden,  C.  J.,  in  Surtees  v.  Ellison 
is  to  the  same  effect.  In  Wame  v.  Beresford  (t),  to  debt  for  goods  sold,  the 
defendant  pleaded  the  Weetminster  Court  of  Requests'  Act,  averring  that  he 
was  not  indebted  to  the  plaintiff  in  40«.  Issue  was  joined,  and  the  defend- 
ant obtained  a  verdict;  but  it  appeared  that,  aAer  plea,  the  Westminster 
Court  of  Requests'  Act  had  been  repealed ;  and  it  was  held  that  the  plaintiff 
was  entitled  to  judgment  non  obstante  veredicto. 

Nor  can  judgment  be  given  as  at  common  law.  The  24th  section  of  the 
13  Geo.  3,  authorizes  the  justices  at  Sessions  to  assess  fines  upon  parties 
found  guilty  on  the  trial  of  a  presentment,  and  that  is  the  only  judgment  which 
could  be  passed  where  prooeedings  are  commenced  under  that  section.    At 

(d)  6  Bin|.  576.  (^)  2  M.  &  W.  230;  2  Gale,  229. 

(!}> ^""^r^l^^  ^-  ^^  i^)  2 M.  &  W.  848 i  Murph.  h  HurL 

(/)  9  B.  &  C.  750.  266 
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OMw^>tBfML  common  law  a  partj  may  be  panisbed  by  fine  or  imprisonment,  but  in  tbe 
f^l^^^^^  present  case  this  Court  could  only  fine  the  defendants,  if  they  were  called  upon 
to  pass  sentence.  That  cleariy  shews  the  proceedings  depend  altogether 
upon  the  repealed  Statute^  and  that  the  defendants  are  not  liable  to  answer 
the  complaint  as  if  it  had  been  made  according  to  the  course  of  the  common 
law. 


«. 

The 
lakAbitants  of 
liAWOAM  in 

lUasAOB. 


Lord  DSNMAN,  C.  J. — ^It  appears  to  me  that  this  Court  is  without  power 
to  giye  effect  to  what  has  taken  place ;  for  whilst  the  proceedings  were  pend- 
ing, an  Act  of  Parliament  repealed  the  Statute  which  authorized  a  single 
justice  to  make  a  presentment.  The  presentment  is  not  made  according  to 
the  common  law ;  and  the  case  now  stands  as  if  no  presentment  had  been 
made.    Under  these  circumstances  the  rule  must  be  made  absolute. 

LrrTLBDALB,  J.— I  am  enthrely  of  tbe  same  opinion.  The  case  stands  on 
the  same  footing  as  if  the  24th  section  had  authorized  this  Court  to  assess  fines 
upon  parties,  in  the  same  manner  as  the  justices.  But  the  new  Statute  having 
repealed  the  former  one,  the  foundation  is  gone,  and  every  thing  which  hss 
been  done  falls  to  the  ground,  and  there  it  must  remain. 

Pattbson,  J. — ^I  am  of  the  same  opinion.  The  former  Act  is  altogether 
repealed ;  I  have  no  doubt  but  that  it  was  intended  that  the  proceedings 
which  had  been  commenced  should  be  continued ;  but  as  the  legislature  has 
not  expressed  that  intentbn,  this  Court  cannot  now  proceed  to  pass  any 
judgment. 

Williams,  J.— The  power  of  passing  sentence  upon  this  presentment  is 
taken  away. 

Rule  absolute. 


June  14. 


The  QuBEN  V.  Archdall,  D.  D; 


Where  afnn-      A   RULE  ntsi  having  been  obtained  for  an  information,  in  the  nature  of  a 
exercised  from  9^0  tcarrtmto,  calling  on  the  defendant,  the  Vice  Chancellor  of  the 

'eriSd  that*th    ^^^^^^^^^y  of  Cambridge,  to  shew  by  what  authority  he  had  taken  on  himself 
first  exercise  of  to  grant  ale-house  licences. 

it  cannot  be  dis- 

nwiliori^'  Sir   W,   W.  FolUii,  Starkie,  and    Cowling,  in  EatUr   Term,  shewed 

at  all  cerUinly    caUSe. 
assigned,  and  it 

has  never  borne  express  reference  to  any  authority  giTon  by  Statutes  in  fori  materia^  but  has  been 
recognised  by  many  Sututes,  some  going  back  to  a  distant  period,  one  considerably  more  than 
a  century  back,  in  very  clear  language  confirming  it,  and  nas  ne? er,  till  modem  times,  been 
seriously  resisted,  even  by  parties  interested,  and  sufficiently  powerful  to  oppose  it,  the  Court 
will  not  subject  it  to  inquiry  by  quo  warranto,  because  the  precise  charter  or  statute  cannot  be 
shown  to  which  the  grant  of  the  franchise  can  be  expressly  referred,  and  the  earliest  Statute 
relative  to  the  subject  matter  does  not  notice  it,  and  the  mode  of  exercising  it  has  not  been 
uniform,  or  because  objections,  difficult  to  answer,  may  be  raised  sgainst  the  eridence  in 
support  of  any  legal  origin  of  the  franchise.  The  right  exercised  by  tbe  Vice  Chancellor  of  the 
UniTertity  of  Cambridge  to  grant  ale-houie  licences,  is  such  a  fruMfaise.  QiMrre,  whether  it  is 
a  proper  snbj<!ot  for  a  9«o  worroato  f 
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Sir  /.  CampbtlU  A.  G.,  Kelly^  and  WcuUUnffton  were  heard  in  support  of   Queen^i  Bfndt, 

The  QuekN 
r. 

A&CHDAX.L. 


therute.  TheQoEKW 

Cur,  adv,  vuU, 


LiTTLBDALB,  J.,  OH  this  day  delivered  the  judgment  of  the  Court  (a). — ^This 
was  a  rule  fur  a  quo  warranto  information,  to  be  filed  against  the  Rev.  Dr. 
Arehdall,  master  of  Emanuel  College  in,  and  lately  Vice  Chancellor  of,  the 
University  of  Cambridge,  to  shew  by  what  authority  he  had  taken  on  him- 
self to  grant  ale-house  licences.  It  was  moved  on  the  part  of  the  justices  of 
the  borough  of  Cambridge,  tor  the  purpose  of  contesting  the  right  claimed  by 
the  Vice  Chancellor  of  granting  such  licences  within  the  liberties  and  precincts 
of  the  University.  It  was  argued  in  the  last  Term,  before  my  brothers  Pat- 
tesoH^  Coleridge,  and  myself,  at  great  length,  and  with  great  ability  and  re- 
search. We  have  taken  time  to  look  into  the  affidavits,  and  I  am  now  to  pro^ 
nounce  our  judgment. 

In  the  course  of  the  argument,  principally  in  oonaequenceof  a  doubt  thrown 
out  by  the  Court,  the  question,  whether  this  was  a  proper  subject  for  a  quo 
warranto,  was  much  considered  by  the  counsel  who  argued  in  support  of  the 
rule ;  but  it  is  unnecessary  for  us  to  pronounce  any  opinion  on  that  question, 
as  our  judgment  will  not  proceed  upon  it ;  and  we  decline  to  do  so  the  rather, 
because  the  counsel,  who  shewed  cause  against  the  rule,  scarcely  noticed  the 
point  in  argument,  relying  entirely  upon  the  facts. 

Turning,  then,  to  the  affidavits,  it  appears  to  be  unquestionable  that  the 
Vice  Chancellor  of  Cambridge  has  exercised  this  franchise  from  a  very  remote 
period ;  from  a  period,  indeed,  so  remote,  that  the  first  exercise  of  it  cannot 
be  distinctly  traced,  nor  the  origin  to  which  it  is  referable  at  aH  certainly 
as^signed ;  and  that  he  has  exercised  it  not  merely  within  the  borough  uf 
Cambridge^  but  without  il  and  in  the  county,  to  the  extent  of  the  known 
liberties  of  the  University.  The  history  of  ale-house  licences,  as  granted  by 
justices  of  the  peace,  is  well  known ;  it  takes  its  commencement  from  the 
5  &  6  Edw.  6,  c.  25  ;  but  the  mode  of  proceeding  by  the  Vice  Chancellor  has 
never  borne  express  reference  to  any  authority  given  by  the  Statute,  nor 
squared  with  its  provisions  in  form  or  substance^ 

He  has  described  himself,  indeed,  as  a  justice  of  the  peace ;  and  he  haa 
acted  with  another  head  of  a  house,  described  in  the  same  way ;  but  the 
latter  is  called  his  assistant  only.  The  licence  is  stated  to  proceed  from 
himself,  and  is  under  his  single  seal  and  signature ;  it  is  granted  during  good 
pleasure ;  it  is  subject  to  other  conditions  than  those  of  a  magistrate's  licence 
and  the  recognizance  has  never  been  certified  to  the  Quarter  Sessions.  It 
further  appears  that  this  privilege  has  been  recognized  with  more  or  less 
distinctness  in  a  great  number  of  public  Statutes,  some  of  them  going  back 
to  a  distant  period ;  one  (the  9th  Ann.  c.  2^,  s.  50,)  passed  considerably 
more  than  a  century  since,  in  very  clear  language  recognizing  and  confirming 
it  Lastly,  it  appears  that  during  the  whole  of  this  period,  the  University 
has  been  placed  side  by  side,  as  it  were,  with  a  municipal  body  of  consider- 
able power ;  and  that  between  the  two,  difierences  have  from  tiipe  to  time 
prevailed,  and  much  jealousy  been  manifested  as  to  conflicting  privileges ; 
yet,  until  very  modem  times,  no  resistance,  entitled  to  serious  consideration^ 

(a)  Littledale,  PattesoHj  and  Ccleridge,  Js. 
VOL.  L  2b 
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Queen^t  fffnek.    has  been  made  by  (he  borough  to  the  eKerciaeof  this  fraochiae,  and  nolioenoet 
The  QuBtit     ^^®  ^"  granted  by  the  charter  justices.     And  it  may  be  collected  from  the 
silence  of  the  affidavits  in  support  of  the  rule,  that  the  same  acquiescence  and 
abstinence  have  been  displayed  by  the  justices  oi  the  oounly  at  laige. 

We  purposely  abstain  frona  noticing  many  smaller  circumstances  of  detail 
which  appear  in  the  afidavits,  and  would  not  be  without  their  weight  in  a 
balance  of  conflicting  testimony ;  because,  m  our  judgment  we  shall  not  rely 
upon  theok  We  have  noticed  only  the  great  and  undisputed  features  of  the 
evidence  in  rapport  of  this  franchise ;  and  beibre  we  pass  to  our  conclasion, 
we  observe  that  what  we  here  find,  is  exactly  what  we  might  have  expected 
fo  find.  In  early  times,  it  is  well  known,  that  the  number  of  students  at 
the  University,  as  at  our  own  inns  of  Court,  was  much  greater  than  at 
present.  They  were  also  younger  in  age ;  and  yet,  for  the  most  part,  lived 
not  within  the  restraint  of  college  walls,  nor  under  that  discipline,  almost  of 
a  domestic  character,  which  now  prevails  in  our  Universities,  but  in  lodging 
houses,  inns,  or  hostelries,  scattered  through  the  town.  In  those  times,  too, 
the  ordinary  beverage,  even  for  the  educated  classes,  especially  of  the  mode- 
rate means  of  the  majority  of  students,  was  ale  and  beer,  not  wine  or  spirits. 
A  oontroul  over  the  houses  of  resort,  m  which  those  articles  were  sold,  a  con- 
trol of  the  must  absolute  kind,  was  in  some  sort  necessary  for  the  preserva- 
tion of  discipline  and  morals,  and  for  the  preYention  of  those  brawls,  street 
riots,  and  fierce  contentions  with  the  inhabitanfa  of  the  town,  whbh  the  age 
and  dispositions  of  the  parties,  and  the  manners  of  the  times,  would  otherwise 
have  made  inevitable.  Such  a  controul,  therefore,  was  highly  expedient,  if 
not  necessary.  The  University,  generally  a  favoured  body,  was  not  unlikely 
to  procure  from  the  crown  what  might  be  so  reasonably  asked  for;  and  being 
a  learned  body,  was  likely  to  procure  it,  in  such  form  and  with  such  sanctions 
as  would  render  the  grant  valid ;  and  if  granted,  there  was  no  officer  in  whom 
it  would  so  reasonably  be  veated  as  in  the  Vice  Chancellor,  the  great  resident 
governor  of  the  whole  body. 

We  are  now  called  upon,  however,  to  subject  this  franchise  to  inquiry,  ss 
a  usurpation  upon  the  crown  ;  not  because  any  of  the  facts  above  stated  are 
disputed,  but  because  the  University  cannot  shew  the  precise  Charter  or 
Statute  to  which  the  grant  of  the  (lanchise  can  be  expressly  referred ;  because 
at  an  early  period,  the  assise  of  bread  and  ale  was  in  the  borough,  and  not 
in  the  University ;  because  the  first  licensing  Statute,  6  ft  6  Edw.  6,  does 
not  notice  the  franchise  as  existing  in  the  University,  nor  save  it ;  because 
the  Vice  Chancellor  appears  always  to  have  stiled  himself  and  his  assistant, 
justices  of  the  peace;  because  the  course  of  proceeding  by  the  Vioe  Chsn- 
cellor  has  not  alwio^s  been  uniform ;  and  genenlly,  and  principally,  because 
ingenious  objections^-objections  at  thia  day  difficult  to  answer,  may  be  raised 
against  the  evidence  in  support  of  any  legal  origin,  whether  prescriptive^  by 
lost  Charter,  or  tost  Statute,  which  may  be  theoretwally  assigned  for  the 
franchise. 

By  stating  these  objectbns  thus  generally,  we  do  not  intend  to  take  from 
their  legitimate  force,  still  less  do  we  intend  to  be  influenced  in  our  decision 
upon  them  by  the  consideration  that  they  are  uiged  against  a  great  and 
venerable  body  like  the  University.  But  equally  in  this,  as  in  the  case  of 
any  individual  k)rd  of  a  manor,  we  would  ask  any  lawyer,  whether  be  has  ever 


Aecuoall* 
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known  a  franchise  of  equal  antiquity  in  its  exercise,  though  most  undoubted    Queen's  BmM. 
in  right,  against  which  ingenious  minds  might  not  raise  similar  objections.  ^^  Qubbn 

It  follows  almost  necessarily,  from  the  imperfection  and  irregularity  of  ^^^^-^ 
human  nature,  that  a  uniform  course  is  not  preserved  during  a  long  period : 
a  little  advance  is  made  at  one  time,  a  retreat  at  another ;  something  is  added 
or  taken  away  from  indiscretion,  or  ignorance,  or  through  other  causes ;  and 
when  by  the  lapse  of  yeare  the  evidence  is  lost  which  would  explain  these  ir- 
regularities, they  are  easily  made  the  foundation  of  cavils  against  the  legality 
of  the  whole  practice. 

So  also  with  regard  to  title ;  if  that  which  has  existed  from  time  immemorial 
be  scrutinized  with  the  same  severity  which  may  properly  be  employed  in 
canvassing  a  modern  grant,  without  making  allowance  ibr  the  changes  and 
accidents  of  time,  no  ancient  title  will  be  found  free  from  objection ;  that,  in* 
deed,  will  become  a  source  of  weakness,  which  ought  to  give  security  and 
strength.  It  has,  therefoie,  always  been  the  well-established  principle  of  our 
law  to  presume  every  thing  in  favour  of  long  possession ;  and  it  is  every 
day's  practice,  to  rest  upon  this  foundation  the  title  of  the  most  valuable 
properties. 

We  should  be  departing  from  this  principle  and  practice,  if  we  were  now 
to  institute  the  inquiry  prayed  for,  and  call  upon  the  Yice  Chancellor  to  jus- 
tify the  exercise  of  this  ancient  franchise.  It  is  possible  that  it  may  rest  upon 
no  legal  foundation ;  and  that  upon  a  full  examination^  it  may  turn  out  to  be 
incapable  of  being  supported.  By  refusing  this  rule,  we  do  not  prevent  the 
parties  from  raising  the  question,  if  they  shall  be  so  advised,  nor  prejudice  its 
determination ;  we  decline  only  to  render  any  assistance  in  originating  the 
proceeding,  which  may  imply  a  suspicion  in  our  minds  that  what  has  existed 
unquestioned  for  centuries,  is  referable  only  to  usurpation  on  the  crown^ 

Upon  these  grounds  we  do  not  examine  minutely  the  several  objections 
above  enumerated ;  they  are  of  more  or  less  weight,  and  have  received 
ansuers  more  or  less  satisfactory. 

The  principle  of  our  decision  would  lead  us  to  the  same  conclusion,  even 
if  we  should  think  that  many  of  them  remained  entirely  unanswered.  We 
were  pressed  with  the  anomalous  natnre  and  inconvenience  of  this  jurisdio^ 
tioii,  under  the  altered  circumstances  of  the  times,  especially  that  the  power 
claimed  was  irresponsible  in  its  exercise,  and  liable  to  no  appeal. 

This,  however,  is  a  matter  with  which  we  have  no  concern.  If  abuses  are 
found  to  exist,  for  which  the  law  gives  no  remedy ;  or  if  the  franchise  be 
found  objectionable  in  theory,  or  unsuited  to  the  present  times,  application 
must  be  made  elsewhere.  The  only  question  for  us  is,  whether,  under  the 
circumstances,  sufficient  doubt  has  been  raised  in  our  minds  as  to  the  lawful* 
nfss  of  its  present  title,  to  make  it  proper  for  us  to  direct  the  information  to 
lie  filed.  That  has  not  been  done;  and  this  rule  will,  therefore,  be  dis« 
clurged. 

Rule  discharged* 
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The  Queen  v.  The  Marquis  ofSALiSBusiY. 


In  a  poor's  nte,     A  PPEAL  ngainst  a  rate  made  for  the  relief  of  the  poor  of  tlie  parish  o. 


mad»  for  the 
pariah  of  ffare, 
the  Marquia  of 
SaU$burywnM 
rated,  as  occu- 

Sier  of  land, 
escribed  as 
Ware  Brulge, 
which  was  a 
bridffe  built  on 
wooden  piles 
across  the  river 
L&a,    It  ap- 
peared, in  a 
special  case 
sent  from  the 
Session!,  (hat 
the  bridge  wss 
partly  in  Ware, 
and  partly  in 
the  parish  of 
Great  AmweUf 


Ware,  in  the  county  of  Hertford^  wherein  the  Marquis  of  SalUlmr^ 
was  rated  as  follows : — 


Name 

of 

Occupier. 

Name 

of 
Owner. 

Description 

of 
Property. 

Name  of 

the 
Premises. 

Amount 
at  which 
Assessed. 

Marquis  of  Salisbury 

Marquis  of  Salisbury 

Land     -      - 

Ware  Bridge 

£30   0   0 

parish  there 
was  a  house, 
occupied  by  a 
toU-collector. 
Th«»  Marqui« 
and  his  ances- 
tors had  been 
accustomed  to 
repair  the 
bridge,  but  not 
the  road  upon 
it.    Thet«>l]- 
collector  re- 


At  the  Sessions  the  rate  was  confirmed,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 
_  Ware  Bridge,  the  property  rated,  is  situated  on  the  highway  of  the  great 

and  in  the  latter  north  road,  across  the  navigable  river  JLeo,  connecting  the  town  of  Ware  with 
a  street,  partly  in  the  parish  of  Ware,  and  partly  in  the  parish  of  Great  Am- 
well,  and  is  itself  in  the  several  parishes  of  Ware  and  Great  Amwell.  It  is  a 
wooden  and  very  ancient  structure,  resting  upon  piles  driven  into  the  soil  of 
the  bottom  of  the  river,  and  on  abutments  of  brick-work  on  the  bank  on  either 
side.  Attached  to  the  bridge,  and  resting  on  piles  driven  also  into  the  bed  of 
the  river,  is  a  stand  or  house,  used  by  the  person  who  collects  the  tolls  herein- 
ader  described ;  such  stand  or  house  is  in  the  parish  of  Great  AmweU.  ^  The 
occasional  repairs  necessary  to  the  wood-work  and  frame  of  the  bridge,  have, 
ceived  the  tolls  during  the  last  twenty  years,  been  executed  by  the  orders,  and  at  the  costs 
them  from  Tear  of  the  present  Marquis  of  Salieburtf,  and  his  father,  the  late  Marquis ;  amongst 
,  under  a  ^j,i^.jj  jj^^g  beg^  excavations  of  the  soil  in  the  bed  and  banks  of  the  river, 
for  the  purpose  of  driving  piles,  and  strengthening  the  abutments  and  land- 
ties.  The  pUinking  of  the  carriage-way  has,  in  the  same  manner,  been  re- 
paired by  the  order  of  the  Marquis  o(  Salisbury,  and  his  late  father;  but  the 
road  itself iias  never  been  repaired  by  either  of  them. 

The  tolls  before  mentioned  are  regulated  according  to  a  fixed  scale  set  oist 
in  the  deeds  hereinafter  mentioned.  They  are  collected  by  James  Kent  (who 
resides  in  the  toll-house),  on  behalf  of  Robert  Everett,  who,  by  a  parol B^tee- 
ment  with  the  Marquis  of  Salisbury,  has  contracted  for  the  receipt  of  these 
and  certain  other  tolls,  for  one  year  from  I  si  April,  1835,  at  the  rent  of  2B  I/, 
one  twelfth  part  of  which  was  paid  at  the  time  of  the  contract,  and  the  residue 
of  that  sum  was  secured  by  equal  monthly  instalments  of  19L  ISs.  9dL,  by  a 


to  year,  under  a 
parol  apee- 
ment  with 
the  Marquis. 
The  case  then 
set  out  sereral 
ancient  docu- 
ments, which 
raised  a  strong 
probability  that 
Ware  was  a 
manor  within 
the  honour  of 
Hertford;  and 
that  the  Mar- 
quis and  his 
ancestors  were 
entitled  to  the 
toll,  as  a  toll 
traverse : — 

Held,  1.  That  the  Sessions  were  justified  in  finding  that  the  Marquis  was  owner  of  the  land 
on  which  the  bridge  was  built ;  and  that  there  was  an  occupation  of  the  land  by  the  Marquis 
in  respect  of  the  tolls,  as  tolls  traverse. 

2.  That  the  occupation  was  beneficial,  inssmuch  as  by  the  demise  of  the  tolls  by  parol, 
no  interest  paased  out  of  the  Marquis,  and  the  receiver  waa  a  mere  bailiff  for  the  ooUecUon  of 
them. 

3.  That  as  the  land  in  Ware  contributed  to  the  earning  of  the  tolls,  it  was  immaterial  that 
their  sctual  perception  waa  in  Great  AmweU. 

4.  That  the  Seaaions  ought  to  have  found  all  the  facts,  trom  which  the  Court  might  draw  a 
legal  inference:  and  that  it  is  not  sufficient  to  state  documentary  evidence,  without  finding  the 
facts  specificallj. 
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The  QuECif 
The  Makquis 

of  SALMbURY. 


varrant  of  attorney,  executed  by  the  said  Robert  Everett  and  two  sureties ;    Quw^  Bjiiofc. 

but  no  grant  or  demise  of  the  tolls  had  been  made  or  executed  to  Robert 

Everett. 

Lord  SaUibury  is  entitled  to  the  tolls  under  a  grant  of  6  Car,  I.  The  tolls 
are  of  very  ancient  origin ;  and  the  following  evidence  of  their  nature  was 
produced  at  the  hearing  of  the  appeal. 

I.— "17  Edw.  2. 
Hertford. 

An  inquisition,  taken  upon  oath  before  the  escheators,  who  say,  tlut  Aymore 
de  Valence,  late  Earl  of  Pembroke,  was  seised  in  his  demesne,  as  of  fee,  on 
the  day  of  his  decease,  of  the  castle  and  town  of  Hertford,  with  appurte- 
nances in  the  county  of  Hertford.  Also  they  say,  that  the  tolls  of  the  mar- 
ket, and  the  traverse  within  the  borcugh  of  Hertford,  together  with  the  tolls 
of  the  fair  there,  is  worth  by  the  year,  30«.  by  estimation ;  also  the  traverse 
at  the  bridge  of  Ware,  and  at  the  bridge  of  Thele,  pertaining  to  the  said 
borough  of  Hertford,  with  the  flow  of  the  water  from  the  town  of  Waltham 
Cross,  as  far  as  the  town  of  Hertford,  is  worth  by  the  year  8/.  And  they 
say,  the  aforesaid  Earl  held  the  aforesaid  castle  and  town  of  Hertford,  with 
the  manors  of  Essenden  and  Baifford  pertaining,  and  other  their  appurte- 
nances of  thd  gifl  of  the  now  lord  the  king,  by  what  service  they  know  not." 


2. — ^^  E.  Registro,  Due.  Lan. 
temp.  Hen.  5,  fol.  xliz. 
•*  To  the  tenants  of  Hertford. — Henry,  Ac,  greeting. 
**  Know  ye,  that  we,  considering  the  poverty  of  our  tenants  of  our  town  of 
Hertford,  and  others  dwelling  in  the  same  town,  of  our  especial  grace,  have 
pardoned  and  released  unto  our  said  tenants,  and  the  other  inhabitants,  all 
manner  of  toll  to  us  pertaining,  of  and  for  all  kinds  of  merchandize  which 
shall  be  bought  at  the  fairs,  markets,  &c.  in  the  town  aforesaid,  for  the  term 
often  years  next  to  come,  saving  always  as  to  the  custom  to  us  due  of  and 
for  all  kinds  of  merchandize  which  shall  pass  over  the  water  of  Lea  by  the 
town  above  said,  in  the  same  manner  as  we  have  at  the  bridge  of  Ware,'* 

8.— «*  The  counties  of  Hertford, 
Middlesex,  Surrey, 

**  The  accounts  of  all  and  singular  the  ministers  of  the  king^s  majesty,  then 
accountable  from  the  feast  of  St  Miehaei  the  archangel,  35th  Hen,  8,  unto 
the  same  feast,  36th  Hen,  8  (that  is  to  say)  for  one  whole  year,  as  follows:— 

•*  The  farm  of  the  toll  or  passage  of  the  bridge  of  Ware,  for  27/.,  lately  re- 
ceived from  the  issues  of  the  toll  traverse  of  the  bridge  of  Ware,  so  lately 
approved  by  the  collector  of  customs  and  tolls,  daily,  weekly,  and  quarterly 
he  does  not  answer  here,  because  the  profit  thereof  is  demised  unto  WiUiam 
Graver,  by  indenture,  and  is  charged  bek>w,  under  the  sum  of  34/.,  as  parcel 
of  this  farm.  Neither  does  he  answer  for  4/.,  lately  received  from  the  issues 
of  the  toll  of  the  bridge  of  Hertford,  with  the  farm  of  the  fishery  of  the 
demesne  water;  but  he  does  answer  for  34/.  from  the  farm  of  the  toll,  other- 
wise called  the  traverse  and  custom  of  the  castle  and  honor  of //#r^or(/,  parcel 
of  the  duchy  of  Lancaster,  to  be  taken  in  the  accustomed  manner  (that  is  to 
8ay),  &cr 
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QiuenU  BmuK  4.—**  Duchy  of  Lancaster.    Certificates 

ThTo^EH  *"^  depositions,  33  Elu 

"  A  commiflsion  to  divers  officers  of  the  duchy  court  of  Lancaster,  iodorsed 

vi  Sal iMuET,  '  ^  commission  to  inquire  of  toll  over  Wars  Bridge^  &c.,  in  the  countie  of 
Hertford  (33  EUz,y  reciting,  that  by  reason  of  the  number  of  barges  upon 
the  river  Lea,  lately  made  navigable  by  Act  of  Parliament,  the  carriages  of 
which  were  of  late  made  by  carta  and  on  horses'  backs,  over  the  bridge  of 
Ware  or  Hertford,  and  Standelead,  which  paid  toll  at  the  »aid  bridges,  the 
tolls  were  greatly  decaied ;  and  it  required  the  commissioners  to  ascertain 
the  truth  of  the  premises,  and  whether  any  toll  was  due  in  respect  of  (he 
barges/' 

5. — **  The  return  to  the  above  commission  stated  that  '  the  towie  of  the 
aaid  bridges  is  decaied  within  these  tenne  yeres  past,  to  the  yerely  value*  of 
16/.  at  least,  by  reason  of  the  number  of  barges  greatly  increasing  on  the 
river  of  Lea,  to  which  river  there  now  belongeth  above  thirty  barges,  which« 
one  week  with  another,  do  carry  above  1,000  quarters  of  come ;  and  that  her 
Majestey  never  had  any  telle,  rent,  or  dutie  paid  by  any  bargeman  for  or  in 
respect  of  any  carriage  by  water.  Moreover,  we  do  find«  by  divers  circum- 
stances and  due  examination,  that  the  towle  of  the  said  three  bridges  is  not  now 
worth,  to  be  letten  to  any  tenant  or  farmer  whatever,  above  40  marks  by  the 
year.** 

6.-***  I  Car.  I,  to  2  Car.  l.-^The  accounts  of  the  minister  of  the  lord  the 
king  of  his  duchy  of  Laneaeter : — 

"  The  farm  of  the  toll  of  the  bridges,  and  he  answers  for  16/.  from  the  farm 
of  the  toll  travers  and  customs  of  the  lordship,  castle,  and  honor  of  Hertford, 
of  all  things  for  sale  passing  over  the  bridges  of  Hertford,  Ware,  and  Hart- 
field,  Stanefield,  and  elsewhere,  in  divers  places  in  the  count ie  oi  Hertford, 
0o  demised  unto  Nathaniel  West  for  a  term  of  years,  &c.  Ac."' 

7  — "  Ministers'  accounts  for  the  6  &  7  Car.  I,  wherein  William  EaH  of 
Salisbury,  answers  for  49^  2#.  5c/.,  from  the  fee-farms  granted  to  him  bj 
letters  patent  of  his  said  Majesty.*' 

8.*-*-"  Letters  patent,  dated  the  6  Car,  1,  which,  ader  reciting  en  indenture 
of  17  Jae.  1,  made  between  the  said  James  1,  of  the  one  part ;  and  Sir  ffsttry 
Hobart,  bart.,  and  others,  of  the  other  part;  whereby  the  said  James  did,  at 
the  request  and  nominatbn  of  his  then  present  Majesty  king  Charles,  being 
then  prince  of  Wales,  &c.,  and  for  his  sole  use  and  benefit,  lease,  grant,  and 
to  farm  let,  to  the  said  Henry  Hobart  and  others,  all  those  the  honor,  castle, 
lordship,  manor,  town,  grange,  farms,  rents,  revenues,  lands,  tenements,  and 
hereditaments  of  Hertford^  with  their  rights,  members,  and  appurtenances  in 
the  said  county  of  Hertford,  being  part  of  the  lands  bek>nging  to  the  ancient 
duchy  of  Lancaster,  for  the  term  of  ninety*nine  years ;  and  that  the  said 
lessees,  by  an  indenture  of  20th  of  September,  8  Car,  1 ,  did  assign  to  rertain 
persons  the  castle  and  manor  of  Hertford,  and  all  the  rights,  &c.,  and  all  tho<^: 
tolls,  otherwise  called  traverse  and  customs  of  the  lordship,  cattle,  and  mcnor 
pf  Hertford,  parcel  of  the  duchy  of  Lanea$ter,  to  be  taken  and  received  os 
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theretofore  had  been  accustomed,  for  the  residue  of  the  said  term  of  ninety-  Queen*i  P*nM. 
nine  years.  It  was  by  these  now  recited  letters  patent  made  known,  that  his  ^i^^  qubbn, 
8^  Majesty  did  confirm  the  last^mentioned  indentnre,  and  in  consideration  v. 

of  2921  16«.  Scf.  paid  by  William  Earl  of  SaliMbury,  did  grant  to  the  said  of  Salisbu&y. 
earl,  his  heirs  and  assigns  for  ever,  his  Majesty*s  reversion  of  his  aforesaid 
manor  and  castle  ot  Hertford;  and  also  all  that  toll  and  all  those  tolls,  called 
traverse  and  customs  of  the  lordship  of  Hertford^  in  the  said  county  of  Heri-^ 
ford^  to  be  taken  in  manner  accustomed  (that  is  to  say),  of  all  saleable  things 
passing  through  the  town  of  Hertford^  and  also  through  the  towns  of  Wire, 
Biekop^s  HaifieU  T%€U,  otherwise  T%erle,  Selhar,  and  elsewhere,  in  divers 
places  in  the  said  county  (that  is  to  say),  for  every  cart,  carrying  or  laden 
with  wool,  flat,  com,  leather,  wine,  or  other  wares  and  saleable  things,  pass- 
ing over  the  bridges  aforesaid,  or  elsewhere  in  divers  places  above  mentioned, 
two-pence.  For  every  horse,  carrying  saleable  things,  whose  pack  is  tied 
under  the  horse*s  belly,  one  penny;  and  if  the  kiad  be  not  tied,  one  half- 
penny :  except  a  horse  carrying  corn,  for  which  is  to  be  taken,  to  wit,  one 
iarthing.  And  also  for  every  man,  carrying  wares  or  saleable  things  on  his 
bade,  whose  pack  exceeds  the  value  of  four-penoe  sterling,  passing  over  the 
bridges  aforesaid,  or  elsewhere  as  aforesaid,  one  fiirthing." 

The  castle  of  Hertford  bekmgs  to  the  present  Marquis  of  Sakeimry,  It  is 
the  practice  to  charge  all  waggons  and  carts,  laden  with  merchandise,  passing 
over  the  bndge,  with  the  toll ;  but  if  it  pass  through  the  town,  and  not  over 
the  bridge,  do  toll  is  demanded. 

If  the  Court  should  be  of  opinion  that  the  tolls  were  rateable,  then  the  order 
of  ScaaioM  was  to  be  confirmed:  if  otherwise^  then  it  was  to  be  quashed. 

Tkeoigor^  JL  3,  DowUng,  and  CtUveri,  in  sopport  of  the  order  of  Sessions. 
— h  will  not  be  denied  on  the  other  side  that  this  bridge  is  a  structure  so 
alExed  to  the  soil,  as  to  make  it  a  rateable  tenement,  T%e  King  r.  The  Inko' 
hiitmto  ef  LomdoMorp€{a),  1%o  King  t.  T%o  InkoHiante  of  OiUy,  Smf^ 
folk  {by.  But  it  may  be  said,  that  as  the  tolls  were  let  by  the  Marquis  of 
SakMburg^  tbs  lessee,  and  not  the  lessor,  was  liable  to  be  rated.  If  Uie  de- 
mise had  been  by  deed  under  seal,  there  might  have  been  some  weight  in 
that  aiguroent ;  but  the  case  expressly  finds  that  the  tolls  were  let  under  a 
parol  agreement ;  and  it  is  quite  clear  that  no  interest  passed  under  such  a 
demia^  because  demises  of  incorporeal  hereditaments  must  be  under  seal, 
Bird  T.  HiggimiOH  (a),  Gardmor  r.  WiOiammm  (d).  It  makes  no  diflerence 
that  t&e  party  rated  did  not  reside  within  the  parish,  inasnroch  as  the  pro- 
prietor of  had^  ia  Mabfe  to  be  rated  to  the  relief  of  the  poor,  in  the  pariah  where 
the  land  lie%  Amp  t.  7X#  InkabikmU  of  Bamee(e);  and  as  the  tolls  were 
icceived  for  the  use  of  the  Marquia,  he  is  liable  to  be  rated  as  a  beneficial 
oocnpier.  And  the  case  ia  distinguishable  from  Ro»  r.  Li9erpool(f),  and 
Ros  y.  Boverieg  Oas  Light  Company  (£\  where  it  was  held  that  property 
held  for  public  usee,  is  not  liable  to  be  rated. 

Bat  the  principal  qneatkm  is,  whether  this  is  a  toll  trsTerse,  or  a  toll 

U)  6  T.  R.  377.  (e)  1  B.  &  Ad.  117. 

\b)\^h  Ad.  161.  (7)  7  B.  &  C.  61. 

(c)  2  A.&  E.696;  lHar.&WoT.61.  {g)  1  N.  &  P.  646;  Will.,  Wol.  U 

((0  2  B.  &  Ad.  336;  and  see  also  Dkv.  221. 
R^9  V.  CMppmg  J^orton^  5  East,  239. 
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Quem't  Bfndu  thorough.     If  it  18  a  toll  traverse,  then,  as  the  term  innport9,  there  must  be 

ThTouEjBir     ^^  ownership  of  the  soil,  and  the  tolls  are  subject  to  be  rated.     In  the  inqui- 

V.  sition,  taken  in  the  1 7  Edw.  2,  the  traverse  of  the  bridge  at  Ware  is  mentioned. 

of  Salisbuiit!  ^  ^^  ^^®  minister's  accounts,  the  '*  issues  of  the  toll  traverse  of  the  bridge  of 

Ware,  ^  are  included.     The  description  of  the  tolls  in  the  letters  patent  of 

6  Car.  I,  which  is  the  foundation  of  the  title  of  the  Marquis  of  Stdiehvry, 

seems  to  put  the  question  beyond  all  doubt ;  because  mention  is  there  made 

of  '*  all  the  tolls  called  traverse,  and  cuistoms  of  the  lordship  and  honor  if 

Hertford?^    And  the  facts  which  are  stated  tend  to  shew  that  the  bridge,  as 

well  as  the  tolls,  are  vested  in  the  Marquis.    The  tolls  would  not  be  paid 

unless  the  bridge  was  kept  in  repair,  and  the  reparations  have  always  been 

made  at  the  expenoeof  the  party  who  was  entitled  to  the  tolls. 

Plait  and  E.  JR  Moore^  <ron<^ii— There  is  nothing  in  the  case  to  shew  that 
the  Marquis  of  SalUbury  is  the  owner  of  the  bridge,  or  the  land  on  which  it 
stands.  As  to  the  repairs  which  were  done  to  the  bridge,  they  might  have  been 
in  respect  of  the  ownership  of  the  tolls.  It  is  true  that  in  some  of  the  ancient 
documents  the  tolls  are  called  tolls  traverse,  but  the  meaning  of  the  word 
travereum,  in  ancient  times,  was  different  from  that  which  is  now  attached  to  it. 
In  Jacobs  Law  Dictionary,  traneverititn  is  defined  *'  a  ferry  ;*'  and  that  mean- 
ing is  not  inconsistent  with  this  being,  in  fact,  a  toll  thorough,  payable  for 
passing  over  the  bridge  and  highway.  And  the  repair  of  the  bridge,  which  is 
found  to  be  a  highway,  is  sufficient  to  support  the  claim  to  toll  thorough. 
Smith  V.  Shepheard(h)t  Brett  y.  Bealee  (t).  And  even  if  this  were  originally 
a  toll  traverse,  it  would  become  a  toll  thorough  ^hjsn  the  bridge  ^came  a 
portion  of  the  highway.  The  distinction  between  toll  thorough  and  toll  tra- 
verse is  spoken  of  by  Lord  Tenierden,  G.  J.,  in  Brett  v.  Bealee  (t).  He  says, 
"  T*^^'*^  Bi*^  ^^^  B^^ts  of  toll  recognized  by  the  law,  toll  traverse  and  toll 
thorough ;  and  the  plaintiff  will  be  entitled  to  a  verdict  on  the  pleadings  it| 
this  case,  if  he  establishes  his  title  to  either.  Where  a  party  has  the  burden 
of  repairing  public  highways,  he  may,  though  those  were  public  ways  at  the 
time  that  the  liability  to  repair  commenced,  be  entitled  to  take  toll,  in  con- 
sideration of  those  repairs,  and  that  is  toll  thorough.  The  plaintiflTs  may, 
however,  be  entitled  to  toll  traverse.  That  arises  when  the  owner  of  the  soil 
dedicates  it  to  the  use  of  the  public,  but  at  the  time  of  the  dedication  reserves 
to  himself  toll  from  those  who  pass  over  it.  The  reservation  must  be  made 
at  the  time ;  and  in  this  case,  therefore,  it  must  have  been  made  before  the 
time  of  William  the  Conqueror ;  for  it  appears  from  Domeeday  Book  that 
there  then  was  a  town,  and  highways  of  some  standing,  at  Cuambridge,  At 
that  time  the  town  belonged  to  the  king;  and  if  he  or  bis  predecessor,  at  the 
time  when  highways  were  first  made  there,  reserved  toll  to  themselves  for 
passing  over  them,  he  would,  at  that  time,  be  entitled  to  toll  traverse  {k)r 

(A)  On.  Eliz.  710.  thitherto  be  bought  and  sold;  and  is 

( i)  10  b.&  C.  508  ;  and  Moo.  &  Malk,  always  to  be  paid  by  the  buyer,  and  not 

417'  by  the  seller,  except  there  b»e  some  cus- 

(Ar)  The  following  extract   is  made  tome  otherwise.   There  are  divers  otlier 

from  "  Les  Ttrmts  de  la  Ley^"  580.—  tola,  as  turn  tol ;  which  is,  where  tol  is 

**  Tol,  or  tolne,  is,  most  properly,  a  paid  for  beasts  that  are  driven  to  be  sold, 

payment  used  in  cities,  towns,  markets,  although  they  be  not  sold  indeed. 
and  fairs,  for  goods  and  cattell  brought  Tot  traverse  is,  where  one  claims  to 
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The  right  to  take  these  tolls  seems  to  be  a  sort  of  pontage,  which  is  described    Qtteen-i  Benek 
by  Lord  Coke  as  "  a  toll  for  passage  or  carriage  over  a  bridge ;  and  thereupon     xheQuisic 
it  is  called  pontage  (/)/'     In  the  grant  from  Ckarlei  the  First,  no  mention  is  «. 

made  of  the  bridge,  but  the  grant  is  confined  to  the  tolls ;  and  tolls  per  ee  are    of  salmbuiit. 
not  rateable.     Nor  does  it  make  any  difference  that  there  is  a  toll-house ;  be- 
cause if  that  were  pulled  down,  the  toils  would  still  be  received,  Res  v.  Snaw^ 
den  (m). 

Cur,  adv.  vuiL 

Lord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court.— 
This  is  an  appeal  against  a  poor  rate,  to  which  Lord  Saliebury  is  assessed,  as 
the  occupier  of  land  in  the  parish  of  Ware  ;  and  the  land  so  occupied  is  des- 
cribed in  the  rate  as  Ware  Bridge,  It  appears,  from  the  facts  stated,  that  Ware 
Bridge  is  partly  in  the  parish  of  Ware,  and  partly  in  that  of  Chreat  Amweli. 
It  is  a  wooden  stnicture,  resting  on  piles  driven  into  the  bed  of  the  river,  and 
on  abutments  of  brick-work  on  the  banks.  Attached  to  the  bridge,  and  resting 
on  piles  driven  into  the  bed  of  the  river,  but  in  the  parish  of  Great  Amttell,  is 
a  stand  or  house,  occupied  by  the  person  who  collects  the  bridge  tolls.  The 
repairs  of  the  bridge,  for  the  last  twenty  years,  have  been  done  by  the  late 
and  present  Marquis ;  and  in  doing  them,  excavations  have  been  made  in  the 
soil  of  the  bed  and  banks  of  the  river,  for  the  purpose  of  driving  piles,  and 
strengthening  the  abutments  and  land-ties.  The  planking  of  the  carriage- 
way has  been  in  the  same  manner  repaired  by  them  from  time  to  time,  but 
not  the  road  itself  upon  the  bridge.  The  Marquis  is  the  grantee  from  the 
crown,  in  right  of  the  duchy  of  Laneaeter,  of  the  bridge  tolls,  in  the  manner 
more  particularly  described  hereafter.  Upon  these  facts,  if  there  were 
nothing  more  in  the  case,  there  would  be  clearly  quite  enough  to  warrant  the 
Sesskms  in  finding  that  there  was  an  occupation  of  land  in  the  parish  of  Ware 
by  the  Marquis,  and  an  occupation  beneficial  in  respect  of  the  tolls.  The 
actual  perception  of  the  tolls  in  the  parish  of  Greai  Amwett  alone  would  be 
immaterial,  because  the  land  in  Ware  would  appear  to  contribute  towards  the 
earning  them ;  and  the  case  would  seem  to  be  almost  identical  with  that  of 
Rex  ▼.  Barnes  ;  the  difference  that  a  road-way  was  placed  upon  the  planking 
of  the  bridge,  and  kept  in  repair  by  others  than  the  Marquis ;  whereas  in  the 
case  cited,  the  Bridge  Company  made  and  repaired  the  carriage-way  as  well 
as  the  bridge,  could  not  be  considered  material,  because  it  would  not  rebut  the 

have  a  half-penny,  or  such  like  tol,  of  their  journey  is  either  shortened  or  bet- 

cvery  beast  driven  over  his  ground.  tered,  why,  then,  may  act  tol  \yt  lawfully, 

"  Through  tol  is,  where  a  town  pre-  and  with  good  reason,   demanded   of 

scribes  to  have  certoin  tol  for  every  beast  them  ?  &c. 

that  goes  through  their  town,  or  for  "  But  divers  citizens  and  townsmen 

every  score  or  hundred,  which  seems  not  are  free  from  paying  tol,  by  grant  of  the 

to  be  so  unreasonable  a  prescripfton  or  king  or  his  ancestors,  or  do  claim  the 

custome  as  some  have  thought,  though  same  by  prescription  or  customs.     So 

It  be  rhrough  the  king's  highway  (as  also  spiritual  persons  and  religious  men 

thev  call  it),  wh^.rm  t>vt^.rv  msn  mav  1*w^        BfA^a  a..:*-   ^r  «..:«^  *»i  r au^:.  ^^^a- 


ther  call  it),  where  everv  man  may  law-  were  quit  of  paying  tol  for  their  goods 

f!iiIygo,ifthcrebeonething  for  another,  and  merchandises  bought  and  sold,  &c. 

An,  if  there  be  a  bridge,  or  such  like  But  now  the  Statute  of  21  H.  8,  c.  13, 

commoditjr,  provided  at  the  costs  and  wills  that  they  shall  not  merchandiie.** 
charges  ot  the  town,  for  the  ease  of  tra-         (I)  /ehu  Webb'e  Caee.  8  Ren.  ^6. 
sellers  that  drive  that  way,  wherebv         (m>  4  B.  &  Ad.  7J7. 
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Qh€M'i  Bmuh.    presumption  of  ownership  and  occupation  of  the  bridge  itself)  and  the  land  on 

ThtQuuir      v^<^h  jt  stands,  arising  from  the  facts  before  stated.    Two  circumstsnces, 

V.  however,  were  relied  on,  to  relieve  the  Marquis  from  the  present  assessment; 

ofSAuswa?  ^  first,  that  by  reason  of  a  demise,  another  person  was  the  occupier;  the 
second,  that  the  nature  of  the  toll  itself;  and  the  title  under  which  Che  Marquis 
held  it,  when  examined  into,  shewed  conclusively  that  he  was  not  the  owner 
of  the  bridge,  or  land  on  which  it  stands ;  but  that  he  had  repaired  the  bridge 
onlj  in  respect  of  the  tolls  granted  to  him.  With  regard  to  the  former,  the 
case  states  the  tolls  to  be  collected  by  /.  Kent^  who  resides  in  the  toll-house, 
on  behalf  of  Ever^ttt  and  that  Evereii  r^eives  them  under  a  parol  agreement 
with  the  Marquis,  for  one  year,  at  a  yearly  rent  or  sum,  to  be  paid  by  monthly 
instalments,  secured  by  a  warrant  of  attorney ;  and  that  the  Marquis  has 
executed  no  grant  or  demise  of  the  tolls.  Assuming*  then,  that  the  tolls  are 
claimable  in  respect  of  the  ownership  of  the  land>  there  is  no  evidence  here 
that  the  land  00  nomme,  is  professed  to  be  demised  at  all ;  there  is  nothing  to 
shew,  that  at  this  moment  the  Marquis  is  not  in  the  possession  of  the  land  for 
the  purpose  of  doing  the  repairs ;  indeed,  for  eveiy  purpose  consistent  with 
the  bare  collection  of  the  tolls  by  EversU,  at  the  toll-house.  On  the  other 
hand,  though  there  is  an  agreement  for  a  demise  of  the  tolls  #0  nomtiM,  yet, 
as  by  their  nature  they  can  only  pass  by  deed,  no  interest  at  law  has  passed 
out  of  the  Marquisi  who  must,  therefore,  be  still  considered  in  possession  of 
them,  his  intended  tenant  being,  in  truth,  only  his  bailiff  for  the  collection  of 
them. 

We  pass  to  the  consideration  of  the  remaining  point  of  the  case.  The 
question  intended  here  to  be  raised  is,  whether  the  toll  claimed  by  the  Mar- 
quis be  toll  traverse,  or  toll  thorough ;  in  the  former  case  it  would  imply  the 
ownership  of  the  hind,  and  then  the  repairs  before  mentioned  would  still  be 
referable,  as  before  they  appeared  to  be,  to  the  ownership  of  the  bridge  snd 
land ;  in  the  latter,  no  such  inference  weald  arise,  and  the  repahrs  of  the  bridge 
would  be  explainable  as  done  in  respect  only  of  the  toll,  and  as  the  neces- 
sary consideration  to  render  the  grant  of  it  valid.  The  Sessions  have  not 
found  all  the  facts,  from  which  we  might  draw  the  legsl  inference;  but,  io 
addition  to  some  facts  stated,  have  supplied  us  with  a  considerable  portioa  of 
documentary  evidence.  This  is  not  the  proper  mode  of  submitting  a  ease  for 
our  consideration ;  and  it  must  not  be  assumed,  because  we  enter  into  the 
examination  of  these  documents,  that  we  will,  upon  all  occasions,  in<|aire  into 
matters  of  fitct,  properly  cognizable  by  the  Sessions  only. 

From  the  documentary  evidence,  it  appears  that  tlie  Marquis  derives  title 
to  this  toll  under  a  grant  from  the  crown,  of  the  reversion  expectant,  on  a  lease 
of  the  honor,  castle,  lordship,  manor,  town,  &c.,  of  Hertford,  AmoQg  the 
parcels  of  the  grant  specially  set  forth  are  these  ^— "  all  thai  toll^  and  all  those 
tolls,  called  traverse  and  customs  of  the  lordship  and  honor  of  Hertford^  in  the 
said  county  c^Nigrtford,  to  be  taken  in  manner  accustomed,  that  is  to  say, 
of  all  saleable  things  passing  through  the  town  of  Hmiford^  and  also  through 
the  town  of  Ware,  Biekop^e  Hai/tM,  TTUU,  otherwise  Tikerie,  Beibar,  and 
elsewhere,  In  divers  places  in  the  said  county,  that  is  to  say,  for  every 
carty  &c,  passing  over  the  bridges  aforesaid,  &c.'*  The  Marquis,  therefore, 
takes  this  by  the  description  of  a  toll,  called  traverse,  and  belonging  to  the 
lordship  and  honor  of  Hertford.  This  grant  is  of  the  date  of  6  Car,  I.  We 
are  also  supplied  with  an  inquisition  after  the  death  of  Aymar  de  Faience, 
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Earl  oT  Pembroke^  in  which  the  toll  U  connected  with  the  castle  and  town  of  Qte^MBnuK 
Hertford,  and  called  "  the  traverae  at  the  Iwidgeof  Ware'"  A  minister's  account     tk^^Qumm 
ft>r  Hertford,  of  the  35  &  36  Hen.  8,  describes  it  as  "  the  toll  traverse  of  the    ^^^  j^J^^^^,, 
bridge  of  Ware;''  and  in  another  account  of  the  1  &  2  Car.  \,  the  minister  of  Salisbuet. 
answers  for  16^  from  the  farm  "  of  the  toll  traverse  and  customs  of  the  lordship, 
castle  and  honor  of  Hertford,  of  all  things  for  sale  passing  over  the  bridges 
of  Hertford,  Ware,^  &c.    It  cannot  be  denied  that  this  is  strong  evidence  to 
shew  that  toe  toll  in  question  is,  in  its  nature,  toll  traverse ;  it  raises  a  strong 
probability  that  Ware  is  a  manor  within  the  honor  of  Hertford,  and  that  the 
Marquis  is  the  owner  of  the  wastes  in  it;  the  soil,  therefore,  may  well  be  in 
him,  and  that  It  is  so,  is  consistent  with  the  focto  of  repairs  before  stated. 
We  think  that,  after  this  evidence,  the  burden  was  cast  upon  the  Marquis  of 
meeting  it  by  contrary  evidence ;  and  that  in  default  of  his  doing  so,  the 
leasionB  were  well  warranted  in  considering  it  a  toll  traverse,  and  in  confirm* 
ing  the  rate  upon  him.  The  order  of  Sessions,  therefore,  will  be  confirmed. 

Order  of  Sessions  confirmed. 


The  Qu££N  V.  Lord  Godolphin  and  another^  Justices  of  the      iif^niM. 
Peace  for  Cambjudgjbshirs* 

TIT*   H  WATSON  obtained  a  rule  niii  for  a  numdamue,  directed  to  two  A  friend] jio- 
*  justices  of  Cambridgeehire,  and  commanding  them  to  hear  and  deter-  ubifthed  in" 
mine  the  complaint  of  THmnae  Lupeon,  against  the  president  and  stewards  17941^1^  ,^1^ 
of  the  Cambridge  Friendly  Society  called.  The  Old  Club,  were  duly  en- 

1 1  appeared  by  the  affidavito,  that  the  old  dub  was  established  in  1775 ;  and  ^^ifof  thl  ^^^ 
in  1794  the  rules  of  the  society  were  duly  enrolled,  in  pursuance  of  the  Acts  pewe^inpurra- 
of  Parliament  relating  to  friendly  societies.     In  1804,  a  new  set  of  rules,  tutot^ndVeNT 
which  were  stated  *'  to  difler  most  materially  and  essentially  from  the  former  *^\^i^^ 
rules,"  was  adopted  and  acted  upon  by  the  members,  until  1820,  when  a  After  that  time 
third  set  of  rules  was  adopted  and  acted  upon,  up  to  the  time  of  making  this  ^^*^|tr^^ 
application.    Lupeon  became  a  member  previous  to  1804 ;  and  he  signed  the  »«de,  but  not 
rules  of  1804  and  1820,  as  president  of  the  society,  the  rules  of  1794  never  Sr^;^*"^ 
being  in  any  way  referred  to  or  acted  upon  subsequent  to  1804.    In  Sep-  •*.V?J"  *H" 

»      I        loA^    r  4.       .^-r  .  ...  ,r     until  1833,  un- 

iemoer,  1836,  Lupeon  was  dismissed  mm  the  society  at  one  of  the  monthly  derthe  belief 

meetings,  upon  a  charge  of  misconduct,  whereupon  he  made  a  complaint  before  «Qron||af  ^^* 
the  county  magistrates,  and  obtained  a  summons,  requiring  the  president      In  18S6,  a 

and  steward  of  the  society,  to  appear  and  shew  cause,  why  he  should  not  be  f^ldet^  who  ^ 

re-admitted  a  member  of  the  society.    When  the  summons  was  heard,  the  ▼■»  exiled, 

officers  of  the  society  objected  that  the  magistrates  had  no  jurisdiction  to  hear  justicee  for  re- 

the  complaint,  upon  the  ground  that  the  new  rules  had  never  been  enrolled  jj^y^JS  rf* 

33  Geo.  3,  c.  54, 1. 15,  but  they  refuted  to  interfere,  upon  the  ground  that  at  the  rulet  were  not 
enrolled,  they  had  no  juritdiction.  Upon  an  application  for  a  mamdamut  to  the  jutticet,  to 
compel  them  to  hear  and  determine  the  complaint,  the  Court  refuted  to  itaue  the  writ,  upon 
the  ground  that,  for  want  of  coofinnation  ana  enrollment,  the  new  rules  were  inopentiTe;  and 
that  it  waa  not  a  clear  contequence  that  the  old  rules  oould  be  retorted  to,  for  tne  poipoie  of 
holding  tbe  tociety  together  under  the  Statute. 
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with  the  clerk  of  the  peace  in  partuance  of  the  Sutute  (a),  ft  appeared 
that  Luptan,  whilM  he  was  the  president  of  the  society,  had  given  a  sum  or 
money  to  an  attorney's  clerk  to  enable  him  to  enrol  the  rules ;  and  that  the 
members  of  the  society  believed  that  the  rales  had  been  duly  enrolled ;  and 
also»  that  the  magistrates  had,  on  several  occasions,  determined  complaints 
under  the  provisions  of  the  Statute  previous  to  1835.  Under  these  circum- 
iitances  the  magistrates  refused  to  hear  the  complaint,  until  the  opinion  of  this 
Court  had  been  obtained,  as  to  whether  they  had  any  jurisdiction. 

MCeiiy  and  Gunnmp  shewed  cause  in  HUary  7Wm.— As  the  amended 
rules  had  not  been  alk>wed  and  enrolled,  the  magistrates  had  do  jorisdictioo 
to  interfere,  under  the  powers  given  to  them  by  the  6(leenth  section  of  the 
Statute  (a),  Rex  v.  WMam  Saving f  Bank  (b).  The  three  first  sections  shew, 
that  the  society  could  not  be  deemed  to  be  within  the  provisions  of  the  Statute, 
unless  the  rules  were  enrolled;  and  therefore  after  1804,  the  society  must 
be  treated  as  having  been  a  voluntary  society.  7k«  King  v.  GiikeM  (e)  is 
an  authority  to  shew  that  it  is  necessary  for  the  justices  to  ascertain  that  the 
rules  have  been  allowed  and  confirmed,  before  they  eiercise  any  jurisdiction ; 
and  in  Battejf  v.  Trownrow{d),  it  was  held  that  an  action  could  not  be  main- 
tained by  the  trustees  of  a  benefit  society,  who  were  appointed  under  new  regu- 
lations agreed  to  by  the  members,  unless  the  new  regulations  were  confirmed 
at  the  Quarter  Sessions,  although  the  original  rules  of  the  society  had  been  en- 
rolled in  pursuance  of  the  Statute.  Ex  parte  Norrieh  (e),  is  expressly  in  point, 
to  shew  that  the  society  muat  be  treated  as  being  dissolved.  If  the  magistrates 


(a)  SUt  33  Oeo.  3,  c.  54,  s.  1,  em- 
powers the  members  of  a  friendly  Bociety, 
from  time  to  time  to  assemble  together, 
to  make  proper  and  wholesome  rules, 
orders,  and  regulations,  and  to  impose 
fines,  &c ;  and  also  from  time  to  time 
to  alter  and  amend  such  rules,  &c.  as  oc- 
casion shall  require;  or  to  annul  and 
repeal  the  same,  and  to  make  new  rules, 
&c.  in  lieu  thereof,  under  such  restrictions 
as  are  in  the  Act  contained. 

Sec.  2  provides,  that  all  such  rules, 
with  all  convenient  speed  after  the  same 
shall  be  made,  altered,  or  amended,  and  so 
from  time  to  time  after  every  making, 
altering,  or  amending  thereof,  shall  be 
exhibited  in  writing  to  the  justices  of  the 
peace  assembled  at  the  Quarter  sessions ; 
which  rules  shall  be  suDJect  to  the  re- 
view of  the  justices,  who  shall  allow  and 
confirm  the  same,  and  after  the  confir- 
mation thereof,  the  rules  shall  be  signed 
by  the  clerk  of  the  peace,  and  a  dupli- 
cate thereof  on  parchment  shall  be  de- 
posited with  the  clerk  of  the  peace ;  and 
such  rules,  approved  and  filed  ss  afore- 
said, shall  be  binding  on  all  parties 
during  the  continuance  of  the  same;  and 
no  such  society  shall  be  deemed  or  taken 
to  be  within  the  intent  and  meaning  of 
the  Act,  until  such  rules, &c.  should  have 
been  confirmed  and  filed  as  aforesaid. 

Sec.  3  provides,  That  no  rule,  con- 


firmed by  justices  of  the  peace  as  afore- 
said, shall  be  altered,  rescinded,  or  re- 
pealed, unless  at  a  general  meeting  of 
the  society ;  and  such  alteration  or  re- 
peal shall  be  subject  to  the  review  of  the 
justices  at  quarter  sessions  as  aforesaid, 
and  shall  be  filed  in  the  manner  herein- 
before directed ;  *'  and  that  no  such  rule 
order^  or  regulation  shall  be  binding,  or 
have  any  force  or  effect,  until  the  same 
shall  have  been  agreed  to,  and  confirmed 
by  such  justices,  and  filed  as  aforesaid." 

By  sec.  15,  if  any  member  shall  think 
himself  aggrieved  Dv  any  thing  done  by 
such  society,  it  shall  be  lawful  for  any 
two  justices  of  the  peace,  on  c<implaint 
made  upon  oath,  to  issue  their  suniiiiuDS 
to  the  officers  of  such  society,  and  also 
to  summon  such  persons  as  have  custody 
of  the  rules ;  and  the  jti8tice«  shall  pro- 
ceed peremptorily  to  Itear  and  deteruiine 
in  a  summary  way  the  matter  of  such 
complaint,  according  to  the  true  pur- 
port and  meaning  of  the  rules  of  such 
society,  **  confirmed  by  the  justices,  ac- 
cording to  the  directions  oi  this  Act  ;** 
and  shall  make  such  order  therein  as  to 
them  shall  seem  just. 

(b)  1  A.&  £.  321 ;  3  Nev.  &  Man. 
416. 

(e)  8  B.  &  C.  439. 

(</)  4  Camp.  5. 

(e;  Jacob,  162. 
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had  interfered,  they  would  have  been  liable  to  an  action  of  trespass ;  and  the 
rule  laid  down  in  Rex  v.  SiUifani  (/),  is,  that  if  the  jurisdiction  is  only  matter 
of  doubt,  that  is  a  sufficient  ground  for  refusing  a  mandamuM. 

BiggM  Andrew  and  W.  U,  Waieon^  were  heard  during  this  Term,  in  sup* 
port  of  the  rule. — The  society  which  was  established  in  1775,  has  never  been 
dissolved;  and  if  the  magistrates  have  no  power  to  act  upon  the  rules  made 
in  1804,  then  the  former  rules  of  1794,  which  have  never  been  repealed,  are 
in  force ;  and  as  those  rules  were  duly  enrolled,  the  magistrates  have  power 
to  enforce  them. — [Coleridge,  J. — It  is  stated  that  those  rules  have  never 
been  acted  upon  since  1804.] — ^The  length  of  time  which  has  elapsed  can 
make  no  di  (Terence.  The  society  has  never  pretended  to  act  as  a  voluntary 
society,  but  they  have  always  considered  themselves  as  acting  under  the 
provisions  of  the  Statute.  If  the  long  interval  of  time  makes  any  difference,  at 
what  moment  was  Lupean  deprived  of  his  privilege  of  appealing  to  the  magis- 
trates t  If  the  remedy  before  the  magistrates  is  taken  away,  then  redress  can 
only  be  obtained  by  an  applk:ation  to  a  Court  of  equity ;  and  in  that  case^ 
every  member  of  the  society  must  be  made  a  party  to  the  suit,  Beaumont  v. 
MeredUh  (g).  As  the  society  was  originally  established  under  the  provisions 
of  the  Statute,  then  the  magistrates  have  jurisdiction,  unless  it  appeared  that 
the  society  was  subsequently  dissolved.  But  by  the  3d  section,  it  is  expressly 
enacted,  that  no  amended  rule  "  shall  have  any  foroe,'^  until  it  has  been  con- 
firmed by  the  justices,  and  filed  at  the  Quarter  Sessions ;  and  if  the  new  rule* 
were  not  in  force,  the  society  remained  subject  to  the  old  ones.  It  cannot 
be  said  that  the  society  was  dissolved,  because  the  1 2th  section  of  the  Statute 
requires  that  the  consent  of  five- sixths  of  the  members  shall  be  given,  before 
the  society  can  be  dissolved ;  and  that  section  also  shews,  that  the  mere  acting 
under  rules  which  are  never  enrolled,  cannot  operate  so  as  to  dissolve  the 
society. 

Lord  DsNTiAFr,  C.  J. — It  is  stated  that  all  the  parties  had  acted  upon  the 
new  rules,  believing  them  to  have  been  duly  enrolled.  We  should  like  to 
hear  Mr.  Gunning  upon  that  point.  How  can  you  say  that  this  is  not  a 
society  acting  under  the  provisions  of  the  Act  of  Parliament  ? 

G^fiJitfi^.— If  the  magistrates  had  made  any  order,  and  had  attempted  to 
enforce  it,  they  would  have  been  liable  to  an  action  of  trespass,  as  they  could 
only  justify  their  proceedings  by  shewing  all  the  circumstances  necessary  to 
give  them  jurisdiction.  Dag  v.  King  (A).  It  appears  that  the  omissbn  to 
file  the  rules  was  discovered  in  1835,  but  it  is  not  stated,  that  since  that 
period  any  application  has  been  made  by  Lupean,  with  a  view  to  cause  them 
to  be  enrolled. 

Cur.  adv.  tniii(t). 

LordDANMAN,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court  (j). — 


(/^  4  A.  &  £.  354;  see  also  Rex  v. 
HuU,  I  Har.  &  ^ol.  83 ;  ResY.  Jus- 
iiees  of  Somerset,  1  Har.  &  Wol.  82. 


178. 


(jri  3  Ves.  &Beaines,  180. 


5  A.  &E.359;  2  Har.  &  Wol. 


(i)  The  4  &  5  mil.  4,  c.  40,  is  now 
the  Statute  in  force  for  the  ree:uIatioQ 
offHendly  societies,  amending  10  Geo.  4, 
C.56. 

0)  Lord  Denman,  C.  J.,  LiUhdaU^ 
Williame,  and  Coleridge^  Js. 


The  QuRBN 

Lord 
GODOLPUIN. 
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Qusn^t^aek,  This  was  a  rule  for  a  mandamus  to  justices,  to  issue  a  summons  to  the  pre- 
The  Qoisir     sident,  &c.,  of  a  friendly  societj,  to  hear  and  determine  the  complaint  of 
«•  Tkamoi  JLupton  against  the  society,  lor  haying  expelled  him.    The  cause 

OoDoLPKiir.  shewn  was,  that  under  the  circumstances  hereinafter  stated,  the  friendly 
society  in  question  was  no  longer  within  the  provisions  of  the  88  Geo,  3,  c.  .54, 
and  consequently  that  the  magistrates  had  no  jurisdiction.  In  answer  to  this 
it  was,  amongst  other  things,  urged,  that  some  of  the  members  had  recently  de* 
clared  that  the  society  was  still  existing  within,  and  governed  by  the  provi- 
sions of  the  Act  We  mention  this,  in  the  first  place,  to  dispose  of  it  at  once 
because  we  can  attach  no  importance  to  the  opinion  or  declarations  of  all  or 
any  portion  of  the  members  of  this  society  as  to  the  legal  character  now  to  be 
attributed  to  it.  In  order  to  make  the  rule  absolute,  we  must  satisfy  our- 
selves that  the  magistrates  have  jurisdiction  to  make  a  legal  order  in  the 
matter  in  which  their  interference  is  required— an  order  that  may  be  enforced 
if  resisted,  and  the  enforcement  of  which  will  not  expose  the  magistrates  to 
the  payment  of  damages.  It  appears,  from  the  affidavits,  that  the  society 
was  established  in  1775 ;  in  1794  their  rules  were  duly  enrolled,  and  conti* 
nued  to  be  acted  upon  until  1804.  At  that  time  new  rules  were  made,  in 
many  respects  essentially  diflerent  from  the  former ;  these  were  intended  to 
be  enrolleid,  but,  in  fact  were  not ;  they  were,  however,  acted  on  till  1820, 
when  further  alterations  were  made,  which,  like  the  former,  have  never  been 
enrolled.  In  both  instances  the  omission  to  enrol  appears  to  have  been  unin- 
tentk>nal,  and  the  misfortune  rather  than  the  &ult  of  the  society.  The  appli- 
cation to  the  magistrates  is  upon  the  footing,  that  the  rules  enrolled  in  1794,  are 
still  the  governing  rules  of  the  society,  in  support  of  this  the  third  section  of 
88  Geo,  3,  c.  54,  is  relied  upon.  That  section  enacts,  **  That  no  rule  once 
confirmed  by  the  justices  at  Sessions,  shall  be  altered,  rescinded,  or  repealed, 
except  in  the  manner  there  provided  ;**  and  then  proceeds  thus — **  and  such 
alteration  or  repeal  shall  be  subject  to  the  review  of  the  justices,  and  shsll 
be  filed  in  the  manner  hereinbefore  directed ;  and  no  such  rule,  order,  Ac., 
shall  be  binding,  or  have  any  force  or  efict,  until  the  same  shall  have  been 
agreed  to  and  confirmed  by  such  justices,  and  filed  as  atbresaid.**  It  is  con- 
tended, therefore,  upon  these  words,  that  as  the  new  rules,  by  which  the  for- 
mer enrolled  rules  were  intended  to  be  repealed,  have  never  been  confirmed 
or  filed  at  Sessions,  they  have  no  force,  or  eftct  whatever ;  and  it  is  thence 
inferred  that  the  okl  rules  are  still  in  operation,  and  the  society,  in  punt  of 
law,  still  governed  by  them,  and  so  within  the  protection  of  the  Statute.  As 
lar  as  respects  the  new  rules,  it  appears  to  us  that  the  argument  is  well 
founded ;  whether  the  inference  drawn  as  to  the  present  binding  power  of 
the  old  rules,  be  correctly  drawn,  is  the  question.  The  section  under  consi- 
deration is  manifestly  framed  to  regulate  the  manner  in  which  any  society  of 
this  sort  shall  proceed  in  the  formal  repeal  or  alteration  of  a  confirmed  rule, 
specifying  the  notices  and  proportion  of  consenting  members  which  shall  be 
necessary ;  and  when,  in  compliance  with  these  requisitions,  an  old  rule  shall 
have  been  altered  or  repealed  by  a  new  rule,  it  further,  and  in  addition,  pro 
vides  that  such  new  rule  shall  not  be  binding,  or  have  any  effect,  until  con- 
firmed and  filed  at  sessions.  For  any  thing,  therefore,  intended  to  be  afiected 
by  the  new  rules,  it  is  enough  to  say,  that  for  want  of  confirmation  and  filing, 
they  are  at  present  inoperative,  but  as  it  must  be  taken  upon  these  facts, 
that,  by  common  consent  of  the  then  existing  members,  the  old  rules  were 
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abandoned  in  1804,  and  have  practically  had  no  operation  since ;  and  further, 
as  it  must  be  presumed,  that  in  an  interval  of  33  years,  many  of  the  then 
existing  members  must  have  died,  and  many  new  members  must  have  been 
added,  who  have  become  so,  upon  the  faith,  that  the  new  rules  were  the 
governing  rules  of  the  society,  and  who  may  have  been  in  entire  ignorance 
of  the  old  rules ;  it  is  by  no  means  a  clear  consequence  that  the  old  rules 
can,  at  this  nxxnent,  be  resorted  to  as  in  existence,  even  for  the  purpose  of 
nolding  the  society  together  under  the  Statute.  If  they  are  binding  rules  for 
that  purpose,  they  are  so  for  all  purposes ;  they  may,  for  any  thing  we  know 
provide  diflerent  rates  of  contribution  and  relief  from  those  now  acted  on,  and 
may  vary  the  rights  of  the  members  in  other  material  points ;  and  there 
would  arise  the  gross  injustice^  that  members,  added  since  1804,  may  find 
themselves  now  upon  a  totally  diflerent  footing  from  that  on  which  they  un* 
derstood  themselves  to  stand,  when  they  joined  the  society.  The  only  de- 
cided case  exactly  in  point,  which  was  cited,  is  Etc  parU  Narrish :  that 
was  an  application  made  in  1821,  to  the  Master  of  the  Rolls,  by  petition,  in 
order  to  a  summary  proceeding  against  a  late  trustee  of  a  friendly  society, 
under  the  8th  section  of  the  Statute  (A) ;  that  mode  of  proceeding  could  only 
be  adopted  in  case  the  society  was  existing  under  the  Statute ;  the  same  point 
therefore,  arose  as  here.  The  facts  were,  that  the  rules  had  been  allowed 
and  filed  in  1813;  soon  after,  some  dissatisfaction  with  the  conduct  of  the 
officers  having  arisen,  a  committee  had  been  formed  to  regulate  the  aflairs  of  the 
society,  and  from  that  time  the  rules  had  not  been  attended  to,  the  meetings 
not  held,  nor  payments  made,  nor  officers  regiilarly  appointed.  The  Master 
of  the  Rolls  said,  "  it  was  a  great  misfortune  to  these  societies,  that  they  were 
in  the  habit  of  deviating  from  their  rules ;  here,  since  1813,  they  had  ceased 
to  act  upon  the  rules  that  had  been  registered,  and  had  proceeded  on  a  dif- 
ferent plan ;  what  had  been  done  since,  had  been  done  by  agreement,  and  not 
under  the  regulations.  They  had  become  dissolved,  and  the  Oourt  had  no 
longer  any  jurisdiction  under  the  Act'*  In  that  case,  it  is  true,  the  8d  section 
does  not  appear  to  have  been  noticed ;  and  in  the  view  which  we  have  taken 
it  was  not  applicable  ;  because  there  had  been  no  attempt  by  new  rules  for- 
mally to  alter  or  repeal  the  old  ones.  The  Master  of  the  Rolls  decides  upon 
the  efiect  of  a  practical  abandonment  of  the  old  rules,  which  is  the  difficulty 
that  presses  upon  our  minds,  in  the  way  of  issuing  the  mondleimtft  prayed  for. 
We  are  aware  of  the  extreme  inconvenience  of  putting  the  claimant,  in  the 
present  case,  to  seek  his  relief  in  a  Court  of  equity ;  but  with  the  authority 
of  Ex  parte  Norrish  before  us,  and  the  serious  doubts  (to  say  no  more), 
which  we  entertain  whether  the  magistrates  have  the  jurisdiction  which  the 
writ  could  command  them  to  exercise,  we  should  vblate  our  well-established 
rules,  if  we  were  to  make  the  rule  absolute.  And,  whatever  may  be  the 
amount  of  inconvenience,  in  the  particular  case,  we  perhsps  do  that  which  is 
more  than  proportionaUy  convenient  in  general,  if,  by  discharging  the  rule^ 
we  cause  it  to  be  generally  understood,  that  these  societies,  cannot  depart 
from  their  established  rules,  or  neglect  to  comply  with  the  Statute  in  the  mode 
of  altering  or  repealing  them,  without  exposing  their  property  to  danger,  and 
themselves  to  great  expence,  loss,  and  inconvenience. 

Rule  discharged. 


The  Qvnif 

Lord 
GODOLPHIN. 


(A)  33  Geo.  3,  c  54. 
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Q^ii^*-  Meyer  v.  Haworth. 

JumI. 

In  Assumpsit       ASSUMPSIT  for  goods  «old,  &C. 

pLa,^coTer^  iVea.'  that  at  the  time  of  making  of  the  said  promises,  the  defendant 

*?!*'»  t'j??^""-  was  the  wife  of  one  John  iJawarth, 

at  the  time  of  Replication :  that  at  the  time  the  several  debts  were  contracted  by  the 
go!!ds"tife  d^  defendant,  she  was  living  separate  and  apart  from  her  alleged  husband,  and 
fendut  was  in  open  adultery  with  one  W,  J,  R.\  and  the  said  John  Haworth  was  not 
from^efhu*-  liable  for,  oor  bound  to  pay,  nor  did  pay  the  debts  so  contracted  by  the  de- 
•dulte*"*aiid  ^^'^^^^  whilst  she  was  so  living  separate  and  apart  from  him,  and  in  open 
that  ber  bus.  adultery  with  the  said  W,  /.  R.  as  aforesaid ;  and  that  at  the  time  of  the 
li^leTTpay^  Sale  and  delivery,  &c.,  in  the  declaration  mentioned,  the  plaintiff,  did  not 
nor  dM  pay  the  know,  that  the  defendant  was  the  wife  of  the  said  John  Haworth,  or  was 
debts ;  that  the  living  in  a  State  of  open  adultery  as  aforesaid,  and  dealt  with  her  as  tifnne 
Jniw  t"d*e?^  #o/^/  and  that  the  defendant,  after  the  death  of  the  said  /.  Haworth,  and 
fendant  was  before  the  commencement  of  the  suit,  and  whilst  the  said  several  debts  were 
she  w'aa  Hying  ^^^»  ^  ^*^*  ^°>  ^f  ^^  consideration  of  the  premises,  promised  the  plaintiff 
ID  adultery;  to  pay  him  the  said  several  sums  in  the  declaration  mentbned,  when 
the  death  of  her  she  should  be  thereto  afterwards  requested,  but  that  she  had  not  paid  the 

husband,  the       oomA 

defendant,  in       **™-    .  ,  ^  ,  ,  .    ^ 

consideration         Special  demurrer  and  jomder. 

of  the  premises, 
promised  to 

ffli^h  tTh  Streeten,  in  support  of  the  demurrer. — The  replication  is  a  departure  from 

replication  was  tfle  declaration.    It  relies  on  promises  subsequent  to  the  death  of  the  defend- 

twe  fronftK^  *"^  which  are  other  than  those  declared  upon.    The  consideration  stated,  is 

declaration;  also  diflerent ;  in  the  declaration  it  is  stated  to  be  the  debts  due  from  the 

there  wss^no^  defendant  herself;  in  the  replication,  a  moral  obligation  to  pay  the  debts  of 

sufficient  wer*  her  httsbandr    And  that  does  not  aflbrd  any  ground  of  action,  Littlefield  v. 

ment  of  the         «v*.»»t  »vv^a^>%  »«»  " 

death  of  the       OHM  (a),  Bard€n  v.  Be  Keverbergifi). 

Humfrey,  contrd. — Rbjp  \ .  FUnian  (c)  establishes,  that  the  husband  was  not 
liable.  This  was  a  debt  contracted  by  the  defendant  during  coverture,  and 
therefore  aflbrds  a  good  consideration  for  a  subsequent  promise,  Lee  ▼.  Mtt^ 
geridge  {d).  If  this  be  held  to  be  a  departure,  then  every  replication  to  a 
plea  of  the  Statute  of  Limitations  is  a  departure.  In  that  case,  as  in  the 
present,  the  plaintiff,  in  his  replication,  relies  upon  a  promise  other  than  the 
promise  stated  in  the  declaratk>n.  So  in  both  cases  at  the  trial,  none  of  the 
promises  stated  in  the  declaration  would  be  proved. 

Sireeten,  in  reply«— The  defendant  while  covert  was  never  in  a  situation 
to  contract,  Lwdim  t.  Lee  {e).  In  Lee  v.  Muggeridge  all  the  special  circtim- 
atanoes  and  the  subsequent  recognition,  were  alleged  in  the  declaration. 
Tnere  also  there  was  a  separate  provision  bebnging  to  the  wife. 

(a)  2  B.  &  Ad.  811.  (d)  5 Taunt  36. 

(6)  2  M.  &  W.  61 ;  2Ga]e,  201.  (e)  3  B.  &  a  291. 

(c)  1  B.  &  Ad.  227. 
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Ar  Curuim(f) — ^The  replication  is  a  departure  from  the  declaration.    QueenUBenA, 
If  it  was  meant  to  rely  on  the  moral  obligation  as  a  consideration,  that  should 
hare  appeared  in  the  declaration.     The  consideration  alleged  in  this  declara*' 
tion  was  altogether  void ;  and  therefore  was  incapable  of  being  set  up  by  a 
subsequent  ratification. 

To  a  plea  of  infancy^  on  the  contrary,  a  plaintiff  may  reply  a  subsequent 
afllrmation  of  the  contract,  and  that  will  be  no  departure ;  because  a  promise 
by  an  infant  is  voidable,  not  void.  The  replication  is  ill  pleaded  in  another 
respect ;  it  contains  no  substantive  averment  of  the  death  of  the  husband. 

Judgment  for  the  defendant 

(/)  Lord  Denmanj  C.  J.,  Liitledale,  Pattesan,  and  fFtUiams,  Ja. 


James  v.  Askew.  Mi^sg. 

ASSUMPSIT  to  recover  the  amount  of  one  quarter's  board  and  lodging,   A  defendant  is 
found  and  provided  for  the  defendant's  son,  at  the  rate  of  105/.  per  an-  J^eLTfor^cosu 

nnra.     At  the  trial,  before  Coitman,  J.,  the  plaintiff  obtained  a  verdict  for   unaor43Geo.3, 
«/  e.  c.  46,  «.  :<,  un- 

O**  ®*-  lets  he  has 

A  rule  nui  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  ^®®"  *^^"*^'^ 

the  defendant  should  not  be  allowed  his  costs,  under  43  Geo.  3,  c.  46,  sec.  3.  therefore', 

It  appeared  by  the  affidavits  that  bailable  process  had  been  issued  against  the  was'is&u^"" 

defendant,  indorsed  for  26/.  5#.,  being  the  amount  of  one  quarter's  bonrd ;  *nd  the  defen- 

but  that  the  plaintiff  ^s  attorney  in  the  country,  instriicted  his  agent  in  London  ney  undertook 

not  to  arrest  the  defendant,  as  her  attorney  had  undertaken  to  put  in  special  to  put  in  special 

bail ;  and  special  bail  having  been  put  in  accordingly,  no  arrest  was  made,  held  that  the 

The  rule  was  obtained  on  the  ground  that  the  plaintiff  had,  no  reasonable  S^thin^thT* 

or  probable  cause  for  issuing  the  capioM,  but  no  decision  was  given  on  that  Statute. 
point. 

Wighiman  and  Crompton  shewed  cause. — ^The  Statute  is  on.y  applicable 
where  the  defendant  "  shall  be  arretted  and  held  to  specia.  bail."  But  in  the 
present  case  there  was  no  arrest,  and  therefore  the  defendant  is  not  entitled 
to  make  this  application.  In  Berry  v.  Adamson{a),  it  was  held  that 
where  a  sheriff's  officer,  who  held  a  warrant  on  a  writ,  sent  to  the  defendant, 
and  asked  him  to  fix  a  time  to  call  and  give  bail,  the  act  of  the  officer  did  not 
amount  to  an  arrest.  Batee  v.  Pilling  (h),  is  expressly  in  point,  to  shew  that 
there  must  be  an  arrest,  as  well  as  a  holding  to  bail,  confirming  Blofieldv, 
Amor  (c),  which  had  been  previously  decided.  In  Preedy  v.  M'Farlaine  («0, 
and  Edwards  v.  Jones  (e),  it  was  decided  that  there  must  be  both  an  arrest 
and  a  holding  to  bail,  to  entitle  a  defendant  to  the  benefit  of  the  Statute.  In 
WiUon  V.  Broughton  (/),  Parke,  B.,  seems  to  have  entertained  a  doubt 

(a)  6  B.  &  a  528.  (e)  2  M.  &  W.  414;  Mur.  &  Huri. 

(b)  2  Cr.  &  Meeson,  374  92. 

(e)  9  Bing.  91.  (/)  2  Dow.  P.  C.  631. 

(cO  1  C.»  M.  k  B.  819s  1  Gale,  2a 
VOL.  L  2  I 
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QiMm'«  BeneL  whether  a  holding  to  bdl  was  not  sufficient  to  satisfy  the  words  of  the  SUtnte; 

Jamu         ^^^  ^^®  subsequent  authorities  must  be  taken  to  have  settled  the  point  the 

.  ••  other  way. 

AiKxw.  ^ 

Crettwell  and  /.  Henderson,  in  support  of  the  rule. — Bake  t.  Pillm^  is 
the  only  direct  authority  in  favour  of  the  plaintilf ;  and  it  would  appear  by 
that  case,  that  the  words  of  the  Statute  mustt  be  literally  complied  with,  and 
that  there  must,  in  all  cases,  be  an  arrest,  and  also  a  holding  to  bail.  If  the 
Statute  were  thus  strictly  construed,  then,  if  a  party  went  to  prison  for  want 
of  bail,  he  would  not  be  entitled  to  the  benefit  of  the  Statute,  although  this 
would  probably  be  a  case  of  greater  hardship  and  oppression,  than  that  of  a 
defendant  who  was  able  to  procure  bail.  But  the  cases  cited  on  the  other 
side  shew  that  the  Statute  is  complied  with,  if  the  defendant  goes  to  prison 
in  default  of  giving  bail.  And  in  Edvoarde  v.  Jonea,  Alf/ereon,  B.,  said,  that 
the  reasons  upon  which  the  judges  decided  Bates  v.  Pilling,  were  utterly 
irreconcileable  with  the  point  before  them.  All  the  difficulty  upon  this  sub- 
ject has  arisen  by  a  misunderstanding  of  the  case  of  Berry  v.  Adameon,  where 
the  plaintiff  having  alleged,  in  a  declaration  for  a  malicious  arrest,  that  the 
defendant  had  arrested  him,  it  was  properly  decided  that  the  evidence  did 
not  support  the  declaration  ;  and  no  doubt  the  declaration  ought  to  have  been 
diilerently  formed  to  meet  the  circumstances  of  that  case.  But  here  the  qwe^- 
tion  is,  whether  the  defendant  may  not  be  considered  as  having  been  arrested, 
inasmuch  as  he  must  be  supposed  to  have  been  in  the  custody  of  his  bail,  and 
was,  beyond  all  question,  liable  to  be  rendered  by  them  at  anytime.  Grain' 
per  V.  Hill(g),  shews,  that  in  order  to  constitute  an  arrest,  it  is  not  necessary 
that  there  should  be  actual  contact  of  the  defendant's  person. 

Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — In  ihu« 
case  we  were  called  upon  to  give  the  defendant  costs,  under  the  43  Geo,  3. 
He  had  put  in  and  perfected  special  bail,  but  had  not  been  arrested.  VVc 
are  of  opinion  that  costs  should  not  be  given  under  the  Statute,  unless  there 
has  been  what  may  be  called  an  arrest. 

Rule  discharged. 

{g)  4  Bing.  N.C.ai2;  1  Arnold,  42;  and  see  note  (^),  1  Arnold,  44. 


Hoy  31.      The  Queen,  on  the  prosecution  of  Taylor  t;.  The  Manches- 
ter and  Leeds  Railway  Company. 

1.  The  Court  A  RULE  nut  had  been  obtained  for  a  certiorari,  to  remove  an  inquisition 
wiSvwfto**  *  >"^  *^''  Court,  for  the  purpose  of  quashing  it,  upon  several  grounds  set 
quMh  an  inqui-  forth  in  the  affidavits,  but  upon  which  the  Coiul  delivered  no  opinion.    The 

sition  taken  to  ^ 

asaeaa  compensation  for  premises  taken  for  a  Railway,  under  a  Local  Act,  unless  facts  are  posi- 
tively sUted  which  raise  a  itiong  presvtnptiou  that  sonething  illegal  has  heeti  done ;  and  ttmHt^ 
that  in  all  cases,  the  inquisition,  or  a  copy,  ought  to  be  brought  before  the  Couft,  rhen  th^ 
rule  for  the  cerHorwri  is  granted. 

2.  Where  an  affidavit  contains  an  ambiguous  word,  the  Court  will  not  oonstnie  it  to  h«ar.tJk« 
same  meaning  as  some  more  appropriate  and  well  known  tenn,  which  might  have  been  used. 
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in<]Utfrition  had  Iwen  held  before  the  sherifl*,  to  assess  the  value  of  certain  pre-    Qug^Jt^Beatk. 
Uiises  taken  from  W.Taylor,  for  the  purposes  of  the  Railway,  in  pursuance  of 
iLv  6  &  7  tVill,  4,  e.  cxi. 

The  affidavits  upon  which  the  rule  was  obtained,  set  out  the  several  clauses 
in  ihe  Atl  ofP^rfiament,  which  authorized  the  Company  to  take  premises  for 
the  purposes  of  the  Act,  and  directed  the  mode  in  which  compensation  was  to 
be  ascertained  and  paid.  It  appeared  that  ihe  Company  were  empowered  to 
take  any  of  the  lands  which  were  described  in  the  schedule  to  the  Act ;  and  cer- 
tain other  lands  which  were  not  in  the  schedule,  after  having  obtained  the  cer- 
tificate of  two  justices  of  the  peace.  Taylor  stated  in  his  affidavit  that  he  had 
protested  against  the  right  of  the  Company  to  take  the  lands,  b*it  that  notwith« 
standing  the  protest,  a  jury  was  impannelled,  and  the  inquisition  taken,  and 
that  the  jury  gave  their  verdict  for  the  sum  of  17,000/.  for  the  purchase  of  the 
premises.  The  affidavit  proceeded  as  follows :  **  AH  and  singular  which  said 
premises  are  in  such  inquisition  stated  to  be  particularized  in  the  said  war- 
rant, and  to  be  by  the  said  Act  of  Parh'ament  authorized  to  be  taken  by  the 
said  Company,  for  the  purposes  in  the  said  Act  mentioned,  but  which  this 
deponent  asserts  is  not  the  fact ;  whereupon  the  said  sheriflf  did  pronounce 
and  give  judgment  for  such  purchase  money.  And  deponent  further  objects, 
that  the  said  inquisition  does  not  set  forth  or  contain,  either  in  form  or  in 
substance,  the  notice,  commonly  called  the  Notice  to  Treat,  required  by  the 
said  Act  to  be  given.^' 


Crestwell,  Sir  W.  W.  Folhtl,  and  Tomlimon  shewed  cause. — The  inquisi- 
tion is  not  properly  before  the  Court,  and  a  copy  of  it  ought  to  have  been  set 
out  in  the  affidavits  upon  which  this  rule  was  obtained,  or  the  rule  might  have 
been  drawn  up  upon  reading  the  inquisition.  It  is  said,  that  the  premises 
which  were  taken  are  not  included  in  the  Act  of  Parliament ;  but  that  ought 
to  have  been  shewn  by  setting  out  a  full  description  of  the  premises,  as  des- 
cri)|ed  in  the  inquisition.  There  is  no  statement  upon  oath  to  shew  that  the 
Company  have  done  any  illegal  act.  The  statement  amounts  to  this,  that 
Taylor  objected  to  the  acts  which  were  done ;  but  he  does  not  go  on  to  state 
any  sufficient  grounds  for  making  the  objection.  As  to  the  allegation,  that 
the  deponent  ^  objects^'  that  there  was  no  notice  to  treat,  it  is  altogether  in- 
sufficient to  satisfy  the  Court  that  there  was  no  such  notice,  in  point  of  fact. 


Sir  F.  Pollock  and  Sir  G.  Lewin,  in  support  of  the  rule. — There  is  sufficient 
in  the  affidavits  to  bring  the  inquisition  before  the  Court ;  and  Taylor  s  affi- 
davit states  in  substance  that  the  premises  were  not  included  in  the  schedule: 
therefore  the  Company  had  no  authority  to  take  the  premises,  and  the  inqui- 
sitbn  is  void.  As  to  the  use  of  the  word  ''  objects,^'  it  is  the  same  as  if  the 
party  had  sworn  positively  that  there  was  no  notice  to  treat. 

Lord  Dbnman,  C.  J. — No  doubt  a  certiorari  will  issue,  if  it  should  appear 
that  the  Company  have  taken  any  thing  from  the  applicant,  which  the  Act  of 
Parliament  did  not  authorize  them  to  take;  but  we  must  clearly  see  that  such 
is  the  fact.  I  do  not  understand  how  we  can  see  it,  unless  a  copy  of  the 
inquisition  is  set  out  upon  the  affidavit ;  or  if  a  copy  cannot  be  obtained,  then 
upon  a  distinct  affirmation  that  such  property  has  been  taken.  In  either  case, 
the  fact  ought  distinctly  to  ap[iear.    But  that  is  not  done  when,  as  in  the 
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Quee^  Bench,  present  dise,  the  applicant  merely  objtcU  that  such  and  such  defects  exist. 
It  merely  shews  that  the  party  is  making;  a  bona  fide  objectioo,  and  that  is 
not  sufficient.  With  respect  to  the  other  points,  it  appears  that  the  ioquisitioii 
stated  generally  that  there  was  authority  ;  and  the  affidavit  should  have  she vn 
distinctly  that  there  was  not.  That  is  not  shown  by  a  statement  4hat  Ibe 
lands  are  not  included  in  the  Act  of  Parliament ;  because  lands  which  are  not 
mentioned  in  the  schedule  may  be  taken,  by  obtaining  a  oertificate  ftom  two 
justices  of  the  peace.  The  existence  of  auch  a  certificate  ougkt  to  iM^V'been 
negatived,  and  a  full  stalemeDt  ought  to  be  made,  to  shew  that  aomethii^ 
illegal  has  been  done  under  the  inquisition.  I  cannot  assent  to  the  argumeot, 
that  the  inquisition  may  be  brought  up,  and  that  the  Court  may  afterwards  see 
whether  there  is  any  delect  in  it  or  not  It  ought  to  be  clearly  made  out  that 
there  is  a  defect,  and  whether  that  defect  be  fatal  or  not»  can  be  considered 
afterwards.  I  wish  further  to  observe,  that  we  cannot  encourage  applicstions 
of  this  description ;  and  we  must,  in  all  cases,  distinctly  see  that  there  i« 
some  matter  of  fact  existing,  upon  which  a  reasonable  doubt  may  be  raised  in 
point  of  law 

LiTTLEDALB,  J.— -I  am  of  the  same  opinion.  The  affidavit  ought  to  hav« 
set  out  a  copy  of  the  inquisition,  or  a  statement  of  its  contents. 

Patteson,  J. — It  is  said,  that  by  using  the  word  object^  the  same  thing  is 
meant  as  if  the  deponent  had  sworn  to  the  matters  contained  in  the  aflkkirit ; 
but  I  never  will  encourage  the  practice  of  permitting  a  man  to  use  one  word 
in  an  affidavit,  and  ailerwards  allow  him  to  say  it  means  the  same  thing  ss 
some  other  word  which  he  might  have  used.  On  the  other  pointy  I.agMselfast 
we  ought  not  to  grant  a  eeriianm,  unless  laots  are  positively  stated^  which 
shew  that  something  illegal  has  been  done« 

Williams,  J. — To  warrant  a  certiorari,  there  ought  to^  be  a  Strang  pre- 
sumption raised  in  the  affidavits  that  the  inquisiiion  is  liad.  I  am  not  avaro 
how  the  Court  can  be  fully  apprised  whether  an  objection  is  fatal,  unless  the 
contents  of  the  inquisition  be  stated  in  the  affidavits. 

Rule  discharged. 


May  26. 


Green  v.  Salmon. 


In  an  action  for  HpHlS  was  an  action  brought  by  an  undertaker,  to  recover  bis  charges  for 

^^^hlou^r  burying  the  defendant's  mother.    At  the  trial,  before  Colmdge,  J.,  at 

Mlioat'oM  the  Middlesex  Sittings  during  this  Term,  it  appeared  that  the  deceased, 

tdenfofthe  by  her  will,  left  her  two  sons  and  a  daughter,  residuary  legatees.   The  defend- 

funeral,  al-  ^^^  ^jjo  ^gg  not  executor  under  the  will,  was  charged  by  tb?  plaintiff  with 

n^o^e^Mutor?  the  expences  of  the  funeral,  upon  the  ground  that  he  hud  given  an  expiess 

■idua'rv  leJat^waa  not  an  incompetrtrt  vitneta  for  the  plfcint»ff;  becwiae  the  «slatei>f  <ke  «#• 
ceaaed  waa,  at  all  «f  cnta.  liaJble  to  p%y  tlie  xeaaonable  expeocea  of  tha  fun«r&l,  anU  could^  W^.r 
•tent,  be  liable  beyond  them. 


Salmon. 
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order  for  its  performance ;  and  the  husband  of  one  of  the  residuary  legatees    QiuerCt  Bench, 
was  called  as  a  witness  in  support  of  the  plaintiff's  case.     The  defendant's        green 
cotinsel  objected  that  the  witness  was  incompetent,  as  he  was  interested  in 
relieTiiig  the  estate  from  the  payment  of  the  funeral  expences.    The  learned 
judge  received  the  evidence,  and  a  verdict  was  found  for  the  plaintiflT  for 
46£  fd«.  Ad. 

R^'AleMondH-  moved  (or  a  new  trial,  upon  the  ground  that  the  eridence 
ought  not  to  have  been  received.  The  witness  was  interested  in  proving  the 
pktMiffV  case,  because  the  executor  would  be  relieved  from  paying  for  the 
funeral,  and  that  would  increase  the  amount  of  the  residuary  estate.  Brice 
▼.  f¥iiU9n{a),  makes  it  doubtful  whether,  in  a  case  like  the  present,  the 
executor  would  be  liable  at  all.  In  that  case  Paltes&n,  J.,  said,  there  was 
DO  case  which  goes  the  length  of  deciding  that,  if  the  funeral  be  ordered 
by  «nother  person,  to  whom  credit  is  given,  the  executor  is  liable.— 
[PaHe^an,  J. — That  was  altogether  extra-judicial,  and  had  reference  to  another 
class  €»f  cases.] — At  all  events,  the  executor  would  not  be  held  liable  for  so 
large  a  sum  as  46/. — [lAtiledaie,  J. — ^There  is  a  case  upon  this  subject  now 
pending  in  the  Court  of  Exchequtri] — According  to  Rogers  v.  Price  (h),  it 
would  certainly  seem  that  the  executor  would  be  liable  for  the  costs  of  a  fune- 
ral, upon  an  implied  promise  to  pay. 

Cur.  ado.  vuU. 

Lord  DxNiiAN,  C.  J.,  this  day  delivered  the  judgment  of  the  Court. — In  this 
case  the  husband  of  a  residuary  legatee  was  called  by  the  plaintiff,  an  under- 
takes!^ to  prove  that  defendant  had  expressly  employed  plaintiff  to  cMiduct  the 
fisaeoLof  defendant^  mother,  at  a  cost  of  about  46/.  The  question  is,  whe- 
ther/tbe-aiitness  was  not  interested  to  relieve  the  residuary  estate  of  the 
deceased,  by  charging  the  defendant.  We  think  he  was  not ;  for  the  estate 
must,  at  all  events,  pay  the  reasonable  expences  of  the  funeral,  and  can  in  no 
ef f nt  iie  VaiA^  beyond  tbero. 

Rule  refused  (c). 

{a)  3  Ncv.  &  Man.  512.  (c)  See  Lacey  v,  fFalrond^  3  HwU^^. 

(6)  3  Y.  &  J.  28.  215. 


Blunt  «.  Hsslop.  J««»e9. 

ASSUMPSIT  to  recover  the  amount  of  an  attorney's  bill.    Several  issues  Hia  Statute 
were  raised,  but  the  only  one  which  became  material,  was  upon  a  plea,  J  ^\^^\^ 
-which  alleged  that  the  plaintiff  had  not  delivered  a  signed  bill,  one  month  an  attorneys 
before  the  action  was  commenced.  ^^^ed  '^  wie  *" 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  after  month  or  more*' 
Mtekadmat  Term^  18S6y  it  was  in  evidence,  that  the  plaintiff  delivered  a  shall  be  com- 
s^^  Mil  to  the  defendant,  on  the  12th  JoMtari/,  1836,  and  the  writ  was  ^terU— ^^ 
sued  out  on  tbe  ^th  ol*  February,    It  was  contended,  on  behalf  of  the  defend-  Held,  that  the 
ant,  that  the  action  was  commenced  too  soon,  inasmuch  as  the   Statute  ibe  comput^ 

exclusive  of  the  day  on  which  the  Vill  is  delivered. 


4^  TERM  REPO{lTS  w  tbb  QUEEN'S  BENCH. 

QiiMffV  Relief  2  Geo,  2,  c.  23,  s.  29,  requires  that  the  bill  should,  have  been  de^vaivl 
"  one  month  or  more^'  before  the  commenceineDt  of  the  action.  The  lea^oeil 
judge  reserved  the  point,  and  a  verdict  waa  found  for  the  plamAiC  •  • 

A  rule  nisi  was  obtained  to  set  aside  the  verdict,  and  to  eot^c-  a  ftdmutf 
in  pursuance  of  the  leavp  reserved  at  the  trial 

Channell  shewed  cause,— By  the  2  Geo,  2,  c.  23,  a.  23,  an  altorney cannot 
recover  fees  "until  the  ei^piratioo  of  one  month  or  mora,'*  aA^r  he  ahall 
have  delivered  a  bill  of  such  fees ;  and  that  has  been  cuBStrued  to  \tm^ 
a  lunar  nK)nth  (a).  Here  twenty'^ight  days  expired  on  the  8th  of 
February^  provided  the  day  of  the  delivery  of  the  bil!  was  included 
in  the  reckoning.  Although  one  or  two  cases  may  appear  to  be  con- 
trary, yet  the  current  of  authorities  tends  to  shew,  that  where  computa- 
tion of  time  is  to  be  made,  from  an  act  done,  the  day  on  which  the  act  is  to 
be  done  must  be  included  in  the  reckoning,  Cattle  v.  Burditt(^6),  The  King 
V.  Adderley  (c),  Giaesingion  v.  Ratplint  {d).  The  other  side  will  contend 
that  Lester  v.  Garland  (e),  is  an  authority  against  the  proposition  contended 
for.  There  A.  was  required  to  give  certain  securities  within  six  months  aftef 
the  testator's  decease ;  and,  it  was  held,  that  the  six  months  were  to  be  com- 
puted exclusive  of  the  day  of  the  testator's  death.  But  in  that  case  the 
Master  of  the  Rolls  drew  a  distinction,  which  is  important  in  the  present  case; 
and  he  seems  to  have  considered  that  the  party  who  was  required  to  give  the 
security,  could  not  have  been  expected  to  begin  to  deliberate,  until  aOer  the 
day  of  the  death  of  the  testator.  He  says,  "  In  the  ease  of  a  notice  of  an 
action  to  be  brought,  the  party  neoassarily  knew  the  time  at  which  he  is 
served  with  the  notice,  aad  may  immediatftly  begin  to  consider  of  the  propriety 
of  preventing  the  action,  by  tendarifig  amends."  So  here,  the  bill  was  deli- 
vered to  the  defendant  on  the  12th  ot  January,  and  he  had  the'  IM^efit  of 
notice  during  some  portion  of  that  day.  This,  therefore  was  an  act  done,  to 
which  l)oth  parties  were  privy.  This  distinction  was  approved  of,  and  acted 
upon  in  Pelltw  v.  The  Inhabitants  of  Wonford  (/),  Hardy  v.  Ryle  {g\ 
Ex  parte  Farqvhar  (A)  and  Godson  v.  Sanctuary  (t).  The  decision  in  Webb 
V.  Fairmaner  (j)  wiU  be  relied  upon,  but  it  is  not  in  accordance  with  the  pre- 
vious authorities. 

R.  Alexander  and  Buti  cnntrd. — This  action  was  commenced  too  soon  by 
one  day.  The  intention  of  the  Statute  is  to  give  the  defendant  notice,  so  that 
he  may  have  due  time  to  examine  the  charges  made  by  the  attorney,  and 
take  advice,  if  necessary.  Brooks  v.  Mason  {k).  But  here  the  defendant  had 
but  twenty-seven  days'  notice ;  because  the  day  upwn  which  the  bill  was 
delivered  cannot  be  reckoned.  Watson  v.  Pears  {t),  is  expressly  in  point. 
There  a  patent  was  required  to  be  enrolled  within  one  calendar  month  next 
and  immediately  after  the  date  thereof;  and  Lord  Ellenborovgh,  C.  J.,  held, 
that  the  month  did  not  l)egin  to  run  till  the  day  after  the  date  of  the  patent. 

(a)  5  EsP.  168.  (h)  1  Mont.  &  M*A.  7. 

(b)  5  T.  B.  623L  (0  4  a  &  Ado.  255. 

(c)  Doug.  463.  ( /)  N«»t  then  reported ;  rpc  1  Horo 
(/)  3  Enst,  407.  &  H'irl.  108 ;  3  M^  W^  473. 
Ob)  15  Veacv,  248.  .  (A)  ]  H.  Black.  300. 
(/)  9  B.  kk.  144.  (0  2  Camp.  1^4. 
{g)  9  B.  &  C.  6U8. 
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4(.M; 


V. 

H€8L0P, 


The  words  of  the  Statute  are  very  strong,  that  the  bill  shall  be  delivered  Qveen*t  Bench. 
*•  one  month  or  more."  Peiiew  v.  T%e  Inhahitantt  of  Wonford  is  an  autho-  bjunt 
ritj  for  the  defendant ;  because,  although  the  distinction  which  has  been  ad- 
verted to,  w«8  recognised,  yet  it  was  held,  that  when  two  days  were  allowed 
for  giving  notice  of  the  destruction  of  property  by  fire,  the  time  was  exclu- 
sive of  the  day  when  the  injury  happened.  If  any  thing  turned  on  the  ques- 
lioB,  tts  to  whether  this  was  an  act  done,  of  which  the  defendant  may  be 
sapposed  to  be  privy,  it  does  not  appear  that  he  received  the  bill  on  the  day 
when  it  was  delivered.  But  the  true  way  of  determining  the  computation  is, 
to  reduce  the  period  to  one  day,  and  if  the  Statute  had  required  *'  one  day's 
notioe  or  more,'*  it  is  evident  that  the  action  could  not  have  been  commenced 
until  aHer  the  expiration  of  a  whole  day.  That  rule  has  been  adopted  in 
all  the  cases  since  Letter  v.  Oarland.  In  Webb  v.  Fairmaner,  this  mode  of 
eompntalion  was  adopted :  and  it  was  decided  that  where  goods  were  sold  upon 
a  credit  of  two  months,  the  time  must  be  reckoned  exclusively  of  the  day  on 
which  the  contract  was  made.  If  the  words  had  been  *'  two  months  at  least,'^ 
it  is  clear  that  the  day  of  delivery  would  not  have  been  included ;  Zouch  v. 
En^ey  (m),  The  Queen  v.  ne  Juetieee  of  Salop  (n). 


Lord  Dbnman,  C.  J. — It  is  impossible  to  give  the  defendant  the  full  benefit 
of  the  Statute,  without  giving  him  the  fraction  of  the  day  on  which  the  bill 
was  delivered.     The  rule  must,  therefore,  be  absolute. 

LiTTLEDALK,  J.— The  words  of  the  Statute  are  that  the  bill  shall  be  de- 
livered "  one  month  or  more,"  before  the  action  is  commenced.  That  must 
mean  an  entire  month,  besides  the  portion  of  the  day  on  which  the  bill  is  de- 
liveie4*  The  cases  are  contradictory ;  but  this  Statute  clearly  points  to  a 
fall  moplfa's  notke. 


Pattbsoit,  and  Williams  Js.,  concurred. 


Rule  absolute. 


(m)  4  B.  &  a.  522. 


(n)  Ante,  p.  158. 


Sewercrop^  Administrator,  &c.  t?.  Day  and  others. 


/i«m14. 


ASSUMPSIT.    The  first  count  of  the  declaration  stated,  that  the  plaintiff,  i.  gy  ^  g„„t 

administrator  with  the  will  annexed  of  the  goods  of  Fox  decease!,  left  of  Administra- 

unadministered  by  Keman,  who  in  his  life  time  was  executor  of  Far.  and  who  wm  Annezed,to 

proved  the  will  of  Fox  in  the  Prerogative  Court  of  Canterbury,  by  3/acdonald,  'j^,"^"  ]J'^  for 

^it  certain  attorney  in  thai,  behalf  to  whom  the  Court  granted  letters  of  admi-  the  benefit  of 

nbtration  with  the  will  of  Fox  annexed, /or  the  benefit  of  the  eaid  Keman,  ^eSSrtra- 

which  said  Keman  appointed  McDowell  snd  HewUnge  his  executors,  which  tor  becomes 

the  legal  repre- 
teDtativeof  the  testator  until  Ike  executor  takes  ont  probate  or  dies. 
,  %  If  tbe  ezeoator  die,  leavinff  an  executor,  a  subsequent  grant  of  administration  with  the  will 
df  the  original  tesUtor  annexed,  to  a  pernm  for  the  benefit  of  the  second  executor,  is  valid  only 
<  so  as  to  enable  the  second  administrator  to  recover  interest  on  a  principal  sum  due  to  the  original 
testator,  aecruiog  subsequent  to  the  grant  to  the  second  administrator,  but  not  interest  accruing 
during  the  lifetime  of  the  nriinnal  executor,  as  to  which  the  debt  and  legal  promise  of  the 
debtor  wss  to  the  original  administrator. 
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QmnmU  nnuh,  if  Dotre^hassincedepaMedtfcifilife,  whereupon,onthepetkioiiortliep)ahit'((r, 
administration  with  the  will  annexed  uf  Fox  was  granted  to  the  plaintiff /or 
ihe  benefit  of  Ihujlin^,  until  be  should  legally  apply  for  and  orbtainpi'obate  of 
the  will  i\(  Kernan,  (which  Keman  in  his  life-time,  was  the  executor  of /(ur, 
and  duly  proved  the  will  of  Fox  as  aforesaid),  complained  of  the  defendants, 
that  they  were  indebted  to  Kernan  ae  executor  aa  aforeaaid,  in  dOUil;  fir  in- 
terest due  on  the  forbearanoe  of  Kemany  of  monie»  owing  to  &rn€m^  ae  ese^ 
cuior,  Olid  had  promiyed^  &c.,  to  Kernan,  Breach,  non-pay meuA  to*  KernOM, 
nor  to  the  plaintiff  adtniniatrator  «s  aforesaid  »ince  his  deaths 

Second  count,  that  the  defendants  were  indebted  to  the  plaintilT  as  admi^ 
nistrator  o(  Fex,  for  interest  due  on  the  forbearance  by  the  platntifT  as  ad- 
ministrator, of  monies  owing  to  the  plaintiff,  as  administrator,  &c.,  and  for 
monies  due  on  an  account  stated  lietween  the  defendants  and  the  pbinuff 
as  administrator,  &c.,  alleging  a  promise  to  the  plaintiff  as  administiator. 
Prufert  of  the  grant  of  administration  to  Maedonald,  the  attorney  of  Ker- 
nan,  with  the  will  of  Fox  annexed,  and  of  letters  of  adnaioistratioa  to  tJte 
plaintiff,  after  the  death  of  Keman, 

Pleas:  to  the  first  count, /r><<,  that  Keman  did  not  prove  the  will  o{ Fox, 
but  on  the  contrary  thereof  administration  with  the  will  annexed  was  granted 
to  Muctltmuldy  and  Maedonald  thereby  became  and  was  personal  represen- 
tative of  Fox,  until  the  death  of  Keman,  without  this,  that  the  defendants 
were  indebted  to  Keman  as  executor  as  aforesaid;  second,  that  the  defencl- 
ants  did  not  promise  Keman  as  executor  as  aforesaid.  To  the  second  cuum, 
that  they  did  not  promise  the  plaintiffas  administrator  as  aforesaid.  Issue  joined. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  after 
Michaelmas  Term,  1836,  it  appeared  that  the  defendants  had  been  indebted 
to  Fox  in  a  sum  on  which  interest  was  payable. 

J/ay,  1830,  Fox  died  in  the  West  Indies,  having  appmnted  Keman,  wko 
was  then  also  abroad,  his  executor. 

December,  1830,  Fox  not  having  proved  the  will  per8onally,^administratioa 
was  granted  to  Maedonald,  for  the  benefit  of  Keman, 

August,  1831,  Keman  died,  having  appointed  MDowell  a^ni  Hexdings, 
his  executors ;  M'Dotcell  afterwards  died. 

November,  1833,  administration  with  the  will  annexed  of  Fox  was  granted 
to  the  plaintiff,  until  Hetclings  should  prove  the  will.  The  defendants  in 
August,  1831,  paid  off  part  of  the  principal,  by  paving  a  draft  drawn  upon 
them  by  Keman  os  executor,  and  admitted  by  letter  their  liability  to  him  in 
that  capacity  for  the  balance. 

December,  1833,  that  balance  was  paid  to  the  plaintiff. 

The  first  count  of  the  declaration  was  intended  to  claim  125/.,  for  inte- 
rest due  at  the  time  of  KemnrCs  death ;  and  the  second  count,  204/.,  for 
further  interest  due  up  to  December,  1833.  Maedonald  was  alive  at  the 
time  of  bringing  the  action. 

It  was  objected  that  Keman  not  having  provecf  the  will,  nothing  was  dne 
for  forbearance  by  him  as  executor,  and  therefore  that  the  first  count  could 
not  be  sustained:  and  that  the  administration  to  Maedonald  nevef  havin*: 
been  revoked.  Fox  was  legally  represented  by  him,  not  by  the  plaintiff;  and 
therefore  that  the  secoml  count  could  not  be  sustained;  orthat.  at  aM  events, 
the  plaintiff  was  only  entitled  to  claim  for  such  amount  of  inttrcBt  a«  became 
due  since  tltc  grant  of  administration  to  him. 
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SBWKftCftOP 

Pay. 


.   'Y/^rdki  fin:  .U»9  plaintiff  for  the  whole  sum  chimed  with  l^ve  lo  mote  the  Qm^B^ 
CcvtrL  ^ 

A  rule  p^i  having  been  obtained  to  arrest  the  judgment,  to  enter  a  verdict 
for  t|ie  defendauta,  or  to  reduce  the  damages^ 

Plait  Md'Pitifr8dorjf  now  shewed  cause.-— The  plaintiff  was  the  legal  repre- 
.seutatfve  of  F<MP.  MiMlofio/rf  was  appointed  administrator,  merely  as  the 
attorney  of  Keman  ;  his  administration,  thereibre,  ceased  at  the  death  of  A>r- 
fkui,  in  the  same  way  that  administration  granted  durante  adtentia  of  an  exe- 
cutor ahfoad,  delermtnea  ipso  facto  upon  the  return  of  the  executor ;  /n  the 
gomie  of  Caeeidy  {a),  Taynton  t.  Hannenf  (6),  was  decided  under  the  Statute 
38  G.  3,  c  87,  and  onlj  affiles  to  cases,  where,  after  probate  granted  to 
him,  tlie  executor  has  gone  abroad.  The  allegation  therefore  of  forbearance 
hf  Keman  as  executor,  and  of  promises  to  him,  is  correct;  Hirst  v. 
Umiih  (c).  The  right  of  action  also  has  since  devolved  upon  the  plaintiff,  as 
adniioistrator  de  bonis  non  of  Fosp  ;  Catkerwood  v.  Chabaud  {d).  Both  counts 
of  the  declaration  are  tlierefore  supported. 

Sir  /.  Campbell,  A.  G. — ^Probate  not  having  been  granted  to  Kemant  he 
never  represented  the  testator.  The  circumstance  of  his  having  been  re- 
cognized as  such  by  the  defendant's  letter,  cannot  alter  his  position. 

The  issue  upon  the  first  count  is,  whether  or  not  Keman  proved  the  will 
at  Fox.     That  issue  certainly  was  proved  in  favour  of  the  defendant. 

The  question  virtually  raided  on  the  2d  count  is,  whether  or  not  Mac- 
dona/tfh  the  legal  representative  of  the  testator;  it  is  submitted  that  he  is, 
until  his  death,  or  the  revocation  of  the  administration  granted  to  him.  Tayn- 
ion  V.  Hannay  decides,  that  on  the  death  of  fCernan,  the  administration  to 
Maedonald  became  voidable  only.  The  principle  of  that  case  is  not  the  less 
applicable,  because  administration  was  there  granted  under  the  Statute  38  G.  3. 
But  even  should  the  Court  hold  otherwise,  then  Hewlings,  not  the  plaintiff,  is 
the  legal  representative  of  the  testator,  Fox.  At  all  events  should  the  plaintiff 
be  entitfed  to  recover  any  thing,  it  can  only  be  for  so  much  interest  as  has 
accrued  since  the  grant  of  administration  to  him. 

Cur.  adv.  wit. 

Lord  Denman,  C.  J.,  on.  this  day  delivered  the  judgment  of  the  Court  («).-^ 
This  was  an  action  by  the  plaintiff,  describing  himself  as  administrator  with 
the  will  annexed  of  Fox,  of  the  goods  left  unadministered  by  Kernan^  who 
was  executor  of  Fox,  and  was  alleged  to  have  proved  the  will  by  Macdonald, 
his  attorney,  to  whom,  as  such  attorney,  administration  with  the  will  for  the 
benefit  of  Kernan  was  granted,  which  said  Keman  is  since  deceased,  having 
left  one  Hewlings  his  executor;  and  on  his  death,  the  plaintiff  took  out  admi- 
nistration with  the  will  of  Fox  annexed,  for  the  benefit  of  Hewlings.  The 
first  count  states  that  the  defendants  were  indebted  to  Keman  as  executor 
as  aforesaid,  for  i^tereat  of  money  forborne  by  him  as  such  executor^  and 

{a)  4  ftag.  3flO.  (rf)  1  B.  &  C.  150;  2D.&  R.271 

<&>  a  Bofti  &  Pttk  S6  (e)  Lord  Denmam,  C  J.,  iAitkdaht 

(e)  7  T.  R.  .182.  Patteson,  and  Coleridge,  Js. 
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lays  the  promise  to  Kertum  as  soch  exeeator.  The  second  eomit  states  thst 
the  defendants  were  indebted  to  the  plaintiff  as  such  administrator,  and  lays 
the  promises  to  the  plaintiff  as  such  administrator.  Pirofert  is  made  of  the 
letters  of  administration  both  to  Maedonaid  and  to  the  plaintiff.  The  first 
plea  traverses  the  being  indebted  to  Keman  as  such  executor.  The  second 
traverses  the  promise  to  Keman.  The  third  traverses  the  promise  to  the 
plaintiff.  The  question  in  the  case  is,  what  is  the  legal  effect  of  these  dif- 
ferent letters  of  administration. 

We  are  of  opinion  that  by  the  first  grant  Maedonaid  became  the  legal 
representative  of  Fox^  during  the  life  of  Kernany  and  at  all  events  until  he 
should  himself  take  out  probate,  which  he  never  did ;  but  that  on  the  death 
of  Keman  that  grant  was  ipeofaeio  at  an  end,  and  the  subsequent  grant  to 
the  plaintiff  is  good.  The  consequence  is,  that  the  plaintiff  is  entitled  to  re- 
cover on  the  second  count  all  interest  accruing  subsequent  to  the  grant  to 
him,  and  the  rule  must  be  made  absolute  to  reduce  the  yerdict  on  that 
count  to  that  amount.  But  the  defendants  are  entitled  to  a  verdict  on  both 
the  issues  on  the  first  count,  because  the  defendants  never  were  indebted  to 
Keman  as  executor,  for  interest  not  promised  him  as  executor.  Their 
debt  and  their  promise  in  law  for  interest  during  Keman*e  life  was  to  Mae- 
danaid  as  administrator,  and  not  to  Keman,  This  appears  on  the  fact  of 
the  declaration  itself,  and  therefore  would  be  a  ground  for  arresting  judgment 
on  the  first  count ;  but  as  we  are  of  opinion,  that  the  issues  on  that  count 
are  proved  in  favour  of  the  defendant,  the  rule  will  be  absolute  to  enter  the 
verdict  accordingly. 

Rule  absolute  to  enter  verdict  for  defendants  on  the  first 
count,  and  to  reduce  the  damages  on  the  second  coutit. 


/«IM  M 


Dos,  dem.  Baverstock  v.  Rolfe. 


P^JECTMENT.    At  the  trial,  at  the  Eeees  Spring  Assises,  18811,  before 

Faughan,  J.,  the  learned  judge  directed  the  jury  to  find  a  verdict  for  the 

plaintifil^  and  having  given  leave  to  the  defendant  to  move  to  enter  a  nonsuit; 


On  the  I6th 
Jlfav.  1778, 
J.  H.,  tenant 
for  life»  and 
JoMCf  the  wife 

oTJamei  B.,  tenant  in  tail  of  copyhold  premiset  remainder  to  /.  H,  in  fee,  auTrendered  for  the 
purpoee  of  auffering  a  recoTery,  which  waa  suffered,  and  the  preiniaeB  aurrenderad  to  the  wo  of 
J.  U.  for  lif(p,  remainder  to  Jane  B.  for  life,  remainder  to  the  heira  of  the  BUrriTor.  The  aame 
day  /.  H.,  James  and  Jane  B.  aurrendered  a  noiety  to  the  uae  of  the  truateea  of  the  maxnaM- 
aettlement  otJamei  and  Jane  B.,  their  heirs  and  assigna,  in  trust  for  Jan^,  for  life;  remainatr 
to  Jane,  for  life ;  remainder  to  their  eldest  bop,  and  fouf  others,  by  name,  as  Jamei  and  Jane 
should  appoint ;  in  default  of  appointment,  to  Thomas,  the  eldest,  in  tail ;  reinaioder  to  Jamee^ 
the  second,  in  tail ;  remainder  to  the  third  and  fourth  and  other  sons;  remainder  to  the  daugh- 
ters in  tail ;  remainder  to  the  heirs  of  Jane  for  ever,  with  a  power  to  the  trustees,  at  the  request 
of  Jamei  and  Jane  B.,  to  sell  the  moiety,  and  inrest  the  nroceecb  in  other  estates,  to  be  settled 
to  the  same  uses,  and  with  power  to  J.  H.,  Jamet  B.,  ana  the  trustees,  unanimously  to  alter  or 
make  void  all  the  uses,  ana  to  create  new  and  other  uses. 

On  the  6th  Ju'y,  1778,  J.  H.,  Jamei  and  Jame  B*  surrendered  one  moiety ;  and  the  trustees, 
at  the  request  otJamee  and  Jane  B.,  testified  by  their  joining  in  the  surrender,  surrendered  the 
other  moiety  in  fee  to  a  hon&fide  purchaser,  for  an  adequate  oonsideratioa.  In  1802,  i*  H,  dtad« 
and  in  1835.  Jane  B.  died. 

On  ejectment  brought  by  the  heir  of  Jane  B.,  against  a  claimant  under  Hie  pnr^hsser:-^ 
Held,fiTit,  that  the  lite  interest  of  JaiM  B.  paased  to  the  defendant ;  and  therefore  the  JStatvto 
of  Limitations  did  not  apply,  aince  the  lessor  of  the  plaintiff  had  no  riffht  of  entry  till  her  death. 

Second,  that  the  reooYery  itself  wss  valid,  so  as  to  bsr  her  esute  tail,  and  that  a  «e  h«aalted 
to  her  in  fee;  but  that  the  uses  declared  upon  the  recoTery  were  Toluntary  under  27  i3u*«,  4« 
as  against  a  &ond  fdt  purchaser. 
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6p0iM0,S»jtf  obtained  a  rale msi  aocordiogly*  QiMMVBtM*. 

DoK,  dsm. 
ne9iff0r»  pitUi^  aad  C  R.  Turner,  in  MictmUmae  Term  last,  shewed    Bafirstock 

omse,   i  Rolfs. 

Spankif,  Serjt.^  ChamuU,  and  7bm&ii#offt  were  heard  in  support  of  the 
role. 

The  C<njRT  havmg  intimated  a  desire  to  hear  coiinsel  again  as  to  the  point 
whether  tlie  uses  declared  upon  a  nKX>very  being  held  to  be  Toid,  the  recovery 
itself  could  be  held  to  be  valid ;  the  case  was  again  argued^  as  to  that  pointy 
in  EiuUr  Term,  by 

C.  R.  Turner,  for  the  lessor  of  the  plaintiff;  and 

Spankie,  Serjt.,  for  the  defendant. 

Cur.  adv.  tuli. 

Lord  DsNHANy  G.  J.,  on  this  day  delivered  the  judgment  of  the  Court  -— 
This  was  an  ejectment  to  recover  certain  copyhold  premises  in  the  county  of 
Eeeex.  The  lessor  of  the  plaintiff  claimed  as  heir-at-law  of  Mrs.  Jane  Baver* 
eioek.  The  defendant  held  under  John  Letch,  who  had  purchased  the  pre- 
nises  many  years  ago.  A  verdict  was  found  for  the  lessor  of  the  plaintifl^ 
with  liberty  to  move  to  enter  a  nonsait.  A  rule  niei  to  that  eflect  having  been 
obtained,  the  case  was  argued  in  Miehaehnae  Term  last,  when  the  facts  ap- 
peared to  be  as  folk>W8 : — On  the  29th  June,  1732,  Mary  Hinton,  the  wife  of 
Edt&ofd  Hin^an,  was  admitted  to  a  moiety  of  the  premises  in  fee,  as  co-heiress 
of  her  father,  Francie  Bridge  ;  which  moiety,  and  on  the  same  day,  she  and  her 
husband  surrendered  to  the  use  of  Mary  Hinton  for  life ;  remainder  to  the  use 
€i  Edward  Hinton  for  life;  remainder  to  the  use  of  the  heirs  of  the  body  of 
Mary  Hinton  by  Edward  Hinton;  remainder  to  the  use  of  the  right  heirs 
of  Mary  Hinton,  On  the  19th  May,  1746,  Martha  Hinton,  the  only  child 
of  Edward  and  Mary  (they  being  both  dead)  was  admitted  to  this  moiety, 
as  tenant  in  tail.  On  \%i  Auguet,  1746,  Martha  Hinton  surrendered,  in 
ofdor  thai  a  recovery  might  he  suflered,  which  was  done,  and  the  moiety  after- 
wards surrendered  and  settled  to  the  use  of  Martha  Hinton  for  life ;  remain- 
der to  the  use  of  her  intended  husband,  John  Hinton,  for  life ;  remainder 
to  the  use  of  the  children  of  the  marriage,  according  to  appointment; 
remainder  to  the  use  of  the  heirs  of  the  body  of  Martha  Hinton,  by  John 
Hinton  ;  remainder  to  the  use  of  the  right  heirs  of  the  survivor  of  John 
and  Martha  Hinton  in  fee.  On  the  4th  June,  1762,  John  Hinton  was 
admitted  tenant  for  life,  on  the  death  of  his  wife.  On  the  16th  May,  1778, 
Jane  Baveretoeh,  the  wife  of  Jamee  Baverstoek,  and  the  only  surviving  child 
of  John  and  Martha  Hinton  (her  sister  Martha  having  died  an  mfant,  unmar- 
ried), was  admitted  tenant  in  tail  in  remainder.  This  moiety  then  stood 
settled  to  John  Hinton  for  life,  remainder  to  Jane  Baveretoeh  in  tail ;  remain- 
der to  John  Hinton  in  fee,  for  the  contingency  of  survivorship  between  him 
and  his  wife  had  happened  in  his  favour.  The  other  moiety,  on  the  death  of 
Mrs.  Searah  Betfe  (who  was  the  sister  of  Mary  Hinton,  and  coheiress  of 
Francie  Bridge^  and  her  husband,  descended  to  Martha  Hinton,  who  was 
admitted  in  fee,'  19th  A/ay,  1768.     She,  by  her  marriage  settlement  in  174ri^ 
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Queen'*  B<^idk*    covenanted  to  settle  this  moiety  in  the  same  way  as  the  other  was  settled,  but 
DoK,  dem.      ^^^  without  doing  sa     After  her  death,  on  4tb  June,  ltA2,  her  daugliterB 

Bafbrstook  Jane  and  Martha  were  admitted  each  to  a  fourth  in  fee.  On  7th  Juiy.VlTt, 
RoLFB.  ^^  ^bc  death  of  Martha,  Jane  Baventock,  her  sister,  wa^  admitted  to  her 
share.  On  I6th  May,  1778,  Jane  Baversiock,  in  pursuance  of  the  covenant 
in  her  mother^s  settlement,  surrendered  the  whole  moiety  to  the  use  of  her 
father,  John  Hintoii,  for  life ;  remainder  to  the  use  of  her,  Jane  Baterttoekt 
in  tail ;  remainder  to  the  use  of  the  heirs  of  John  Hinton  for  ever ;  whereby 
this  moiety,  as  well  as  the  other,  became  settled  in  John  Hinton  for  lifb ;  re- 
mainder to  Jane  Baventock  in  fail ;  remainder  to  John  Hinton  in  fee.  On  the 
same  day,  John  Hinton  and  Jane  B overstock  surrendered  the  entirety,  fer  the 
purpose  of  suffering  a  recovery,  which  was  accordingly  suffered,  and  the  pre- 
mises surrendered  to  the  use  of  John  Hinton  for  life,  remainder  to  Jane 
Baverttock  Tot  life;  remainder  to  the  heirs  of  the  survivor.  On  the  same  day 
John  Hinton,  in  performance  of  his  covenant  in  his  daughter's  marriage  set- 
tlement, dated  October  9th,  1 769,  and  James  Baveretock,  and  Jane  his  wife, 
surrendered  a  moiety  of  the  premises  to  the  use  of  the  trustees  of  that  settle- 
ment, Charles  Blackstone  and  Thomas  Baverstock,  their  heirs  and  assigns, 
in  trust  for  James  Baverstock,  for  life  ;  remainder  to  Jane  Baverstock  for  life ; 
remainder  to  T7u)mas  Baverstock,  their  eldest  child,  and  four  others  by  naue^ 
as  Jam£s  and  Jane  should  appoint;  and  in  default  of  appointment,  to  nomas, 
the  eldest,  in  tail ;  remainder  to  James,  the  second,  in  tail ;  remainder  to  the 
third  and  fourth  and  other  sons;  remainder  to  the  daughters,  in  tail; 
remainder  to  the  heirs  of  Jane  Baverstock  for  ever,  with  a  power  to  the 
trustees,  at  the  request  of  James  and  Jane,  to  sell  the  moiety,  and  invest 
the  proceeds  in  other  estates,  to  be  settled  to  the  same  uses,  and  with  a  power 
to  John  Hinton,  James  Baverstock,  and  the  trustees  unanimously,  to  alter  or 
make  void  all  the  uses,  and  to  create  new  and  other  uses.  On  the  6th  Jidy, 
1778,  John  Hinton,  James  Baverstock,  and  Jane  his  wife,  surrendered  one 
moiety  to  John  Letch  in  fee ;  and  the  trustees,  at  the  special  mistance  and 
request  of  James  Baverstock,  and  Jane  his  wife,  testified  by  their  joining  m 
the  surrender,  surrendered  the  other  moiety  to  John  Letch  in  fee.  Ifhis  wss 
a  bona  fide  purchase  by  John  Letch  for  an  adequate  consideration,  and  the 
possession  has  gone  along  with  it  ever  since.  John  Hinton,  the  father  of 
Mrs.  Baverstock,  died  in  1802.  Jane  Baverstock  died  in  18;35.  It  was  con- 
tended by  the  defendant,  first,  that  the  lessor  of  the  plaintiff  had  never  been 
admitted ;  but  this  |H>int  was  given  up  on  the  argument,  it  being  clear  that 
he  claimed  as  heir.  Secondly,  that  the  Statute  of  Limitations  applies;  but  it 
is  plain  that  Mrs  Baverstock^ s  life  interest,  at  all  events,  passed  to  the  defend- 
ant ;  she,  therefore,  could  never  enter ;  and  the  lessor  of  the  piaintiflf  had  no 
right  of  entry  till  her  death.  Thirdly,  that  the  contingent  remainder  created 
by  the  settlement  of  the  16th  May,  1778,  was  void  as  against  a  bond  fide  pur* 
chaser,  being  a  voluntary  conveyance.  It  seenM  most  probable  that  the 
parties  in  the  surrender  to  Letch,  acted  under  a  mistaken  supposition,  that  the 
contingent  remainder  would  pass  to  him.  The  cases,  however,  of  Boe  v. 
Tomkins  {a),  and  Doe  v.  Wilson  {b),  shew  that  it  would  not.  But  even  if 
such  a  mistake  was  made,  the  Court  has  no  power  to  remec^  It;  6nd  inas- 
much as  Mrs.  Baverstock  did  not,  after  the  fee  had  vested  in  h^r  Jby,  survi- 

(d)  11  East,  185.  (6)  4  a.  £i  A. dO^'  \-i  ' 
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Tcifsbip  on  the  death  of  her  fiither,  make  any  farther  surrender  of  the  pra*  Queen*a  Bneh. 
oiMieB,  it  aeems  clear,  that  if  the  usea  of  that  surrender  to  Mr.  Hinlon  for 
lift,  reniaider  to  Mrs.  Bacerstock  for  life,  remainder  to  the  heirs  of  the  sur- 
vivor.  are  held  valid^  the  lessor  of  the  plaintiff  must  be  entitled  to  recover. 
On  ih^,  .other  hand,  if  those  uses,  and  the  recovery  under  whith  they  are 
de^faredf  he  held  void  under  the  Statute,  27  Eiie.  c.  i,  as  against  a  pur- 
chasecthen  the  surrender  to  Letch  must  be  treated  as  made  by  tenant  for 
Uie,  tenant  in  tail  in  remainder,  and  tenant  in  fee  in  remainder.  Neither  that 
snrmider,  nor  any  subsequent  one,  barred  the  estate  tail  of  Mrs.  Bav$r»tochs 
therefore  Letch  took  only  for  the  lives  of  Mr.  Hinttm  and  Mrs.  Baverstoek : 
and  the  lessor  of  the  plaintiff,  as  issue  in  tail,  is  entitled  to  recover.  If  this 
view  of  the  case  be  correct,  the  only  mode  by  which  the  defendant  can  suc- 
ceed isy  by  satisfying  the  Court  that  the  recovery  suffered  by  Mr.  Hinton  and 
Mrs.  Baverttoeh  is  valid,  so  as  to  bar  her  estate  tail,  though  the  uses 
declared  upon  it  are  void  as  a  voluntary  settlement ;  in  which  case  an  use 
would  result  to  Mrs.  Baver stock  in  fee,  as  for  want  of  any  declaration  of 
uses,  those  declarations  lieing  held  void.  The  Court  had  some  doubt  as  to 
this  last  point,  and  in  consequence  directed  a  second  argument;  upon 
which  we  are  satis5ed,  on  reference  to  the  cases  cited,  partkularly  that  of 
FUzjamee  v.  Moye  (c),  that  such  use  would  result  (J).  The  single  question 
therefore  i%  whether  the  contingent  remainder  be  void  under  Stat.  27  Eliz. 
&  4.  Many  cases  were  cited  upon  the  argument,  most  of  which  will  be  found 
collected  in  the  case  ot  Johnson  v.  Legard{e),  On  the  one  hand  it  is  said, 
that,  as  the  limitations  of  the  estate  could  not  be  changed  without  the  consent 
of  al)^  the  psirties.  the  joining  of  those  parties,  namely,  Mr.  Hinton  and  Mrs. 
fiaxif^stocky  is  itself  a  sufficient  consideration  to  prevent  the  new  settlement 
ffc^  \e!j^Z  voluntary.  On  the  other  hand  it  is  argued,  that  such  joinder  is 
not  /yt^^iitsf^lf  sufficient,  unless  the  terms  of  joining  be  matter  of  contract  and 
bef^Pyi  snd  for  this  point  Goodright  v.  Mo$e»  (/)  wa3  cited;  also  \^Fe9. 92; 
JM^rta/t  v.  Pulverto/tj  and  in  the  same  volume,  p.  100,  Buckle  v.  Mit- 
eh^U,  H  is  further  argued  that  no  contract  appears  in  this  case,  either  upon 
the  face  of  the  documents,  or  in  any  other  manner,  nor  is  any  valuable  con- 
sideration necessarily  implied  from  the  circumstances;  and  that  the  plain 
object  of  the  parties  was  to  efiectuata  a  valid  sale  of  the  premises.  It  is  dif- 
ficult to  reconcile  all  the  cases  upon  this  subject,  or  rather  to  extract  from 
them  any  clear  principle  for  our  guidance.  The  inclination  of  the  Courts 
appears  to  have  been  always  to  support  a  fair  settlement  in  favour  of  the 
persons  intended  to  be  benefited  by  that  settlement,  and  to  treat  nearly  any 
consideratbn  as  sufficient  for  that  purpose.  That  inclination,  however,  can- 
not operate  on  the  present  occasion,  inasmuch  as  the  lessor  of  the  plaintiff  is 
clearly  not  one  of  the  persons  intended  to  be  benefited.  Upon  the  whole,  we  are 
of  opinion,  that  the  uses  declared  upon  the  recovery  in  question,  were  voluntary^ 
and  void  within  the  Stat.  EUz.^  as  against  purchasers,  no  sufficient  consider- 
atkni .  having  been  shewn  to  us ;  and  the  more  so,  as  we  cannot  but  see  that 


I 


]l.gideffi%]^  use  results  to  the  wife  and  ber  heirs.. 

See  also  Moore,  197»  pi.  347 ;      See  also  BeckwitKs  Gs^e,  2  Bep.  56»  b ; 
n.  Abr.  433,  p.  6.     If  husband      58,  a. 


and  wife,  on  suffering  a  recovery  of  lands         («)  6  M.  &  S.  60. 
of  the  wife,  make  tepasata  declarations         (/)  2  W.  Bl.  1019. 
of  uses,  both  of  them  are  void,  and  the 
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QmeenU  Ihnek,    the  pkiH  mtentiDn  both  of  Mr.  Hinton  and  Mrs.  Bavertioek  was  to  sell  the 
DoT^dem       prert*»«*ft ;  a»d  that  the  different  surrenders  were  made  under  the  fcupposition 
B^vtBSTocK    of  their  beings  necessary,  in  order  effectually  to  make  that  sale.    The  rule  foi: 
HoLFi.       ^  DOMiiit  most,  therelbre,  be  made  absolute. 

Rule  aosolute. 


jm  14.  The  Queen  t;.  Humphery. 

A  partyeiected  f^VO  WARRANTO  against  the  defendant,  for  exercising  the  office  of 
^Jfficehn***      ^    alderman  of  the  city  of  Lonrfon. 

ri^ht  to  be  td-  pUa :  that  the  city  of  London  now  is,  and  from  time  immemorial  hath  been, 
pr9TiousV  to  AH  ancient  city  ;  and  that  the  citizens  and  freemen  of  the  said  city  during  all 
making  the  ^j,at  time  have  been,  and  now  are,  a  body  politic  and  corporate,  &c. ;  and  that 
auired  b^  Within  the  said  city,  from  time  whereof,  &c.,  there  of  right  have  been  and 

to^e^nwde*  ^'*  *^*^'  ^^^  divers  Wards,  and  amongst  others  the  ward  of  Aldgaie,  in  the  said 
*' within  one  city;  and  divers  citizens,  and  freemen  of  the  said  city,  who  have  been,  and 
nejrtbefo're'or  ^*ve  been  called  aldermen  of  the  said  city;  that  is  to  say,  one  alderman  for ' 
upon  hie  ed-  ^2x\i  of  the  Said  wards ;  that  the  office  of  alderman  hath  been,  and  still  is,  a 
the  office."  public  office,  &c.  That  from  the  time  whereof,  &c.,  there  of  right  hath,  and 
still  ought  to  be,  within  the  said  city,  a  certain  court  of  record,  called  the  Court 
of  Mayor  and  Aldermen  of  the  city  of  London,  holden  in  the  GuildhaU  of  and 
within  the  said  city,  according  to  the  custom,  &c.,  before  the  mayor  of  the 
said  city  for  the  time  being,  or  his  locum  tenens,  and  aldermeQ  the/rec^^  or  at 
least  twelve  others  of  the  said  aldermen,  at  such  time  as  seemed  meet  ic>  the 
mayor  of  the  said  city  for  the  time  being,  on  due  notice,  &c.,  for  the  purpose,* 
amongst  other  things,  of  consulting  about  and  transacting  lawful  and  .necei- 
sary  affairs  concerning  the  good  government  of  the  said  city,  and  also  fof  the 
purpose  of  admitting  and  swearing  into  the  place  and  office  of  alderman  such 
persons  as  have  been  duly  elected,  and  are  properly  qualified  to  fill  the  said 
office,  according  to  the  custom,  &c.  That  from  time  whereof,  &c.,  and  still  of 
right,  &c.,  certain  assemblies  or  courts,  called  Wardmote  Courts,  have  been 
of  right  holden  from  time  to  time,  on  divers  days,  in  each  of  the  said  wards 
within  the  said  city  respectively,  for  (amongst  other  things)  the  election,  by 
the  inhabitants  of  the  said  wards  at  the  said  wardmote  courts,  of  divers  per- 
sons into  divers  places  and  offices;  and,  amongst  others,  into  the  place  and 
oflSce  of  alderman  in  the  said  city,  by  virtue  of  precepts  issued  for  such  elec- 
tions respectively,  by  the  mayor  of  the  said  city  for  the  time  being,  to  which 
respective  precepts  returns  during  all  that  time  have  been  made,  and  of  right 
ought,  &c.,  in  the  said  court  of  mayor  and  aldermen.  That  from  time  where- 
of, &c.,  there  hath  been,  and  still  of  right  ought  to  be,  within  the  said  oity^  a 
certain  court,  called  the  Court  of  Common  Council,  holden  before  th^  said 
mayor,  or  his  locum  tenent,  and  the  aldermen  of  the  said  city  for  J^  time 
being,  and  the  commons  of  the  said  city,  or  the  major  pait^  of  the^j  duly 
elected  and  chosen  according  to  the  custom  of  the  said  cUy  in  tjbal.bc^hal^ 
being  assembled  together  upon  reasonable  summons  thereof  prevj^^^ygi^^^ 
according  to  the  custom,  &c. ;  which  said  commons,  togethejT^,  Kith,  the  said 
mayor,  or  his  locum  tenenM  and  aldermen,  during  all  the  time  aibresaid,  have 
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been  the  common  council  of  the  said  city^  to  consult  of  and  upon  all  matters    Queans  Bench. 

and  things  proposed  in  the  common  council  concerning  tlie  said  city,  and  to 

give  their  absent,  as  well  for  themselves  as  for  the  rest  of  the  commonalty. 

Tliat  the  said  mayor,  or  his  locum  ieneni,  aldermen,  and  oommons,  or  the  major 

part  of  them  so  assembled  in  common  council  aforesaid,  during  all  the  time 

aforesaid,  have  been  used  and  accustomed,  and  have  had,  and  still  ha^e  a  right 

to  make  such  reasonable  ordinances,  acts,  and  bye-laws,  as  to  them  have 

seemed  meet  and  convenient  for  the  better  government,  &c,  of  the  said  city, 

&C.     That  from  time  whereof,  &c.,  until  the  making  or  passing  of  a  certain 

bye-law,  or  act  of  common  council,  duly  made  at  a  court  of  common  council 

duly  holden,  &c.,  on  the  1st  of  Auffust,  21  Rie.  2,  touching  the  election  of 

aldermen  of  the  said  city,  whereby  it  was  ordained,  that  for  the  futui«,  in  the 

election  of  aldermen,  two  at  least  honest  and  discreet  men  should  be  chosen 

and  presented  to  the  mayor  and  aldermen,  so  that  either  of  them,  whom  they 

should  choose,  might  be  admitted  and  sworn ;  and  also  after  making  and  pass- 

mg  a  certain  other  bye-law,  or  act  of  common  council,  duly  made,  &c,  on  the 

15th  April,  13  Anne,  intituled,  "  An  Act  for  reviving  the  ancient  manner  of 

electing  Aldermen,'^  whereby,  after  reciting  amongst  other  things,  **  that  by  the 

ancient  usage  and  custom  of  London,  when  any  ward  of  the  said  city  became 

vacant  and  destitute  of  an  alderman,  the  inhabitants  of  that  ward  having  a 

right  to  vote  in  such  elections,  were  wont  to  choose  one  person  only,  being  a 

cjtixen  and  freeman,  &c.,  to  be  alderman  of  the  said  ward,  for  reviving  the 

said  ancient  custom,  and  restoring  to  the  said  inhabitants  their  ancient  rights 

and  privileges  of  choosing  one  person  only  to  be  their  alderman,"  it  waa 

enacted*  that  from  thenceforth  in  all  elections  of  aldermen  of  the  said  city,  at 

a  wardmote  to  be  holden  for  that  purpose,  there  should  be  elected  according 

to  the  said  ancient  custom,  only  one  able  and  sufficient  citizen  and  freeman  of 

the  Said  city,  not  being  an  alderman,  to  be  returned  to  the  court  of  mayor  and 

akiermen,  which  person  so  elected  should  be  by  them  admitted  and  sworn 

well  iind  truly  to  execute  the  said  office  of  alderman,  &c. ;  and  from  thence- 

fortn  hitherto  the  aldermen  of  the  divers  wards  of  the  said  city,  and  amongst 

others  of  the  said  ward  of  Aldgate,  have  of  right  been  elected  and  chosen  at 

siich  wardmote  courts  as  aforesaid,  holden  as  aforesaid,  in  the   respective 

wards,  by  virtue  of  precepts  as  aforesaid,  one  alderman  for  each  ward.     And 

that  by  an  Act  of  Parliament  passed  9  Geo.  4,  intituled,  "  An  Act  for  repealing 

so  much  of  several  Acts,  as  impose  the  necessity  of  receiving  the  sacrament,  &c.| 

as  a  qualification  for  certain  offices ;"'  it  was  enacted,  amongst  other  things,  that 

every  person,  who  should  thereafter  be  placed,  elected,  or  chosen  in  or  to  the 

office  of  mayor,  alderman,  &c.,  should,  within  one  calendar  month  next  before 

or  upon  his  admission  into  any  of  the  aforesaid  offices  or  trusts,  make  and 

subscribe  the  declaration  following  (that  is  to  say),  "  I,  A.  B.,  do  solemnly  and 

sincerely,  in  the  presence  of  God,  profess,  testify,  and  declare,  upon  the  true 

ftith  of  a  Christian,  that  I  will  never  exercise  any  power,  authority,  or  influence 

wfaidi  I  may  possess,  by  virtue  of  the  office  of  to  iigure 

or  weaken  the  protestant  church  as  it  is  by  law  established  in  England,  or  to 

disfttnft)  the  said  church,  or  the  bishops  and  clergy  of  the  said  church,  in  the 

poMdesindn  of  any  righls  or  privileges  to  which  such  church,  or  the  said  bishops 

and  eir»]gy»  ite  or  may  be  by  law  entitled/*  And  it  was  by  the  same  Act  fur- 

thefenacfed,  that  the  said  declaration  should  be  made  and  subscribed  as  afore* 

tiicl^ '  id  the  presence  of  such  person  or  persons  respectively,  who  by  the 
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OMni|«^eft.  cfaftrtert  or  usages  of  the  said  respectiTe  cities,  corporatioDs,  Ac.,  ought  to 
Tli«  uuEiir  administer  the  oath  (or  doe  execution  of  the  said  offices  or  places  respec* 
HvMKrBftr  ^'^®'y  »  *™*  '**  default  of  such,  in  the  presence  of  two  justices  of  the  peace  of 
Jie  said  cities,  corporations,  &c.,  if  such  there  be ;  or  otherwise  in  the  pve- 
aenceof  two  justices  of  the  peace  of  the  respectire  counties,  Ac.,  wherein  the  said 
cities,  corporations,  &c.,  are ;  which  said  declaration  shall  either  he  entered  la 
a  book,  roll,  or  other  record,  to  be  kept  for  that  purpose,  or  shall  be  filed 
amongst  the  records  of  the  city,  corporation.  Sec.  And  it  was  also  further 
enacted,  that  if  any  person  placed,  elected,  or  chosen  into  any  of  the  aforesaid 
offices  or  places,  should  omit  or  neglect  to  make  and  subscribe  the  said  decla- 
ration in  manner  above  mentioned,  such  placing,  election,  or  choice  should  be 
void  ;  and  that  it  should  not  be  lawful  for  such  person  to  do  any  act  in  the 
execution  of  the  office  or  place  into  which  he  should  be  so  chosen,  elected,  or 
placed.  And  the  said  defendant  further  says,  that  since  the  passing  of  the 
said  Act,  the  said  court  of  mayor  and  aldermen,  have  required  of  every  per* 
son  who,  since  the  passing  of  the  said  Act,  has  been  elected  or  chosen  in  or 
to  the  office  of  alderman  of  any  ward  of  the  said  city,  that  such  person  should 
make  and  subscribe  the  said  declaration,  prescrilied  by  the  said  Act,  pre> 
viously  to  taking  and  subscribing  the  oaths  of  office,  according  to  the  seveiil 
laws  made  and  now  in  force  for  that  purpose. 

That  a  vacancy  having  occurred  in  the  office  of  alderman  of  the  ward  of 
AldgaU  aforesaid,  by  the  death  of  /.  71  Thorpe,  Esq.,  late  alclerman  thereof; 
ft  court  of  wardmote  was  holden  on  the  1 7th  November,  1 835,  and  continued 
by  adjournments  on  other  subsequent  days,  in  and  for  the  said  ward,  before 
the  then  mayor  of  the  said  city,  by  virtue  of  a  certain  precept  for  that  purpose 
before  then  duly  issued,  according  to  the  custom  of  the  said  city,  for  the  elec- 
tion of  an  alderman  of  the  said  ward,  in  the  room  of  the  said  /.  7.  Thorpe  ; 
at  which  said  court  one  David  Salomone,  the  said  defendant,  and  one  J$mes 
Law  Joneif  were  candidates  for  the  said  vacant  office.  That  at  the  said  last- 
mentioned  court  of  wardmote  divers  inhabitants  of  the  said  ward,  being  a 
majority  of  those  then  present  at  the  said  Court,  voted  for  the  said  D,  Saio- 
mom,  as  and  for  such  alderman ;  and  by  reason  thereof,  the  said  />.  SaiomoM 
claimed  to  be  duly  elected  to  the  said  office;  and  a  return  to  the  said  precept, 
and  of  the  result  of  the  said  election,  was  afterwards,  to  wit,  on  the  24th 
November,  1835,  made  unto  the  said  court  of  mayor  and  aldermen,  then  duly 
holden  in  the  Guildhall,  &c. 

That  afterwards,  to  wit,  on  the  3d  day  of  December,  1835,  at  a  court  of 
mayor  and  aldermen,  then  holden  at  the  Gtnldhall  in  and  for  the  said  city, 
the  said  D,  Salomone  did  tender  himself  to  the  said  court  of  mayor  and  alder- 
men at  the  said  last-mentioned  court  for  admission,  and  did  then  and  there 
make  claim,  and  did  require  to  be  admitted  to  the  said  office  of  alderman  of 
the  said  ward  of  Aldgaie  as  aforesaid,  and  that  thereupon  the  said  D,  Sah* 
moiM  was  then  required,  by  the  court  of  mayor  and  aldermen,  to  make  and 
subscribe  in  their  presence  the  said  declaration  in  the  said  Act  mentioned, 
the  said  mayor  and  aldermen  then  being  the  persons  in  the  presence  of  whom, 
by  the  usage  of  the  said  city,  the  said  declaration  should  be  made  and  sub- 
scribed, according  to  the  provisions  of  the  said  Act  of  Parliament  in  that 
behalf,  according  to  the  several  laws  made  and  now  in  force  for  (hat  purpose; 
but  that  the  said  />.  Salomons  did  not,  nor  would,  at  the  said  court  of  mayor 
and  aldermen,  so  holden  as  last  aforesaid,  nor  at  any  time  wMvn  one  caleiH 
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dar  nioiith  next  before  or  upon  his  adniMsion,  aecording  to  the  true  intent  Q^nietBnA, 
aod  neeaittg  of  the  said  Act,  into  the  said  office  of  alderraao  of  the  said  ward  x^a  Quuv 
of  AUfyaie  as  aforesaid,  nor  at  any  other  time  whatsoever,  make  and  subscrit>e  j.g|(p^y 
ihe  sdid  declaration,  but  wholly  omitted  and  neglected  so  to  do,  by  reason 
whereefi  aod  by  foree  of  the  said  Statute  in  that  ease  made  and  provided,  the 
eleciioD.and  choice  of  the  said  D,  Salomana  into  the  said  office  of  alderman 
of  tb»  said  ward  of  Aldgate  as  aforesaid,  became  and  was  void.  That  the 
said  J?.  SoiomomSi  so  having  omitted  and  neglected  to  make  and  subscribe  the 
said  declaMtion  required  by  the  said  Act  of  Parliament,  the  said  court  of 
mayor  and  aldermen  so  holden  as  last  aforesaid,  did  thereupon,  at  the  said  last- 
mentioned  court,  declare  and  adjudge  the  election  of  the  said  D.  Salomimtt. 
into  the  said  office  of  alderman  of  the  said  ward  of  Aldgaie  as  aforesaid,  to 
be  void*;  and  did  also  then  and  there  resdve  that  a  fresh  precept  should 
issue  Ibr  a  court  of  wardmote,  to  be  held  fur  the  election  of  a  fit  and  proper 
person  to  be  alderman  of  the  said  ward  of  Aldgate,  in  the  room  of  the  said 
y.  T.  Horpe-  That  the  said  vacancy  not  having  lieen  tilkd  up,  a  certain 
other  court  of  wardmote  was  holden  on  the  8th  December^  1835,  for  the  said 
ward  ci  Aldgate,  before  the  mayor  of  the  said  city,  by  virtue  of  a  certain  other 
precept  for  that  purpose  before  then  duly  issued,  according  to  the  custom  of 
the  said  city,  for  the  election  of  an  alderman  of  the  said  ward ;  in  which  last 
mentioned  precept  it  was  stated  that  D.  Salomons,  returned  to  the  court  of 
mayor  and  aldermen  to  be  alderman  of  the  said  ward,  had  omitted  and 
n^lected  to  make  and  subscribe  the  declaratioo  directed  to  be  made  and 
subscribed  by  the  said  Act,  in  manner  in  the  said  Act  mentioned,  by  i^ason 
whereof  the  electkni  of  the  said  Z>.  Salomoms  had,  by  virtue  of  the  sakl  Act, 
become  void. 

Th»l  at^tbe  Mid  last-mentioned  court  of  wardmote,  the  defendant  was  the 
onlir.cMwiidate  for  the  said  office^  &c,  and  that  divers  inhabitants,  &c,  being 
a  nnyority,  te.,  voted  for  the  defendant  as  such  alderman,  and  by  reason 
theieof  datodant  was  duly  elected,  &c.,  and  a  return  to  the  said  last  roen- 
tttoed  precept,  and  of  the  result  of  such  last  mentioned  election,  was  afler- 
wapdf»  to  wit,  on  the  17th  DeeemUr^  1836,  made  into  the  said  court  of  mayor 
and  aldermen,  then  holden  in  the  GuildhaU,  &c*  That  at  the  said  last  men- 
tioned oourt,  the  defendant  appeared  before  the  Court,  and  having  made  the 
declaration  prescribed  by  the  Act,  was  then  and  there  duly  sworn  and  ad- 
mitted into  the  ofUce,  &c. ;  and  also  then  and  there  took  and  subscribed  the 
oaths,  and  made  and  subscribed  the  declaration,  according  to  the  several  kws 
made  for  that  purpose,  by  reason  of  which  several  premises  the  defendant 
took  opon  himself  the  said  office,  &c,  and  from  thence  continually,  until  the 
time  of  exhibiting  the  said  information,  has  been  and  still  is  one  of  the  alder- 
men of  the  said  city;  by  which  warrant,  &c,,  the  said  defendant  hath  used 
and  exercised  the  said  office,  &c. ;  without  this  that  the  said  defendant  hath 
usurped  the  said  office,  &c.,  in  manner  and  form,  Sec,  Concluding  with  a 
Vtfification. 

Rtp^ealiath  that  by  the  said  Act  of  the  said  court  of  common  council, 
passed  the  16th  April,  13  Anne,  it  was  also  enacted,  that  in  case  the  person 
so  duly  elected  aidermao,  and  returned  by  the  lord  mayor  or  other  person 
dulj  authosiased  to  hold  such  wardmote  to  the  suEtid  court  of  mayor  and  alder- 
nait,  mtkifk  the  time  for  that  purpose  by  the  Ulws  of  the  said  city  limited  and 
appoinJti^atiauld  lefiise to  tflice  upon  him  the  said  office,  and  unlesshe could 
▼OL.  I.  2  k 
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QmttH'a  9^>mil.  diBchar^  himself  therefrom  by  the  laws  of  the  said  city,  he  shoold  be  subject 
to  all  the  pains  and  penalties  which  might  be  inflicted  on  him  by  the  bye-laws 
and  customs  of  the  said  city. 

That  by  an  Act  of  the  said  court  of  common  council,  holden  at,  &c.,  tib 
17th  April,  62  G40, 3,  intituled,  &c«,  it  was  enacted,  that  upon  any  vacao^, 
by  death  or  resignation  of  any  person,  being  an  alderman  of  the  said  city, 
the  lord  mayor  should,  within  eight  days  next  (Sundayt  excepted),  cause  s 
wardmote  to  be  duly  summoned  for  the  election  of  a  fit  person  to  be  alder- 
man  of  such  ward  where  such  vacancy  should  happen,  and  returning  such 
person  so  elected,  &c.  That  by  the  said  Act  of  common  council  it  was  also 
enacted,  that  if  any  person  duly  elected  alderman,  &c.,  should  not,  sAer 
notice  to  him  of  such  election,  appear  before  the  next  court  of  mayor  tad 
aldermen,  not  having  a  reasonable  excuse  for  his  non-appearance,  and  then 
and  there  take  upon  himself  the  said  office ;  or  if  before  the  said  court  hs 
should  openly  declare  his  refusal  to  take  upon  himself  the  said  office,  he  should 
forfeit  500/.,  unless  he  should  be  duly  discharged  of  the  said  office  for  defect 
of  ability  in  wealth,  upon  oHth  taken. 

That  after  the  said  return  to  the  said  precept  and  of  the  result  of  the  ssid 
election  was  made  to  the  said  court  of  mayor  and  aldermen,  a  certain  notice 
ID  writing  was  served  upon  the  said  D.  SaUmanM  to  appear  before  the  said 
court,  on  the  3d  Dteember  last,  at  the  Guiidhali,  Ac.,  and  then  and  there  U> 
take  upon  himself  such  office  of  alderman  of  the  said  ward;  and  that  in  pursu- 
ance of  the  said  notice  he  did,  on  the  3d  December ^  and  within  the  space  of  one 
month  next  after  the  day  of  the  election,  present  himself  to  the  said  court  of 
mayor  and  aldermen^  and  then  and  there  expressed  his  readioeaa  to  be  swois 
for  the  due  execution  of  the  aaid  office  of  alderman,  and  also  to  take  and  sub- 
acribe  the  oaths  according  to  the  aaid  laws  made  for  thofse  puqioses^  and  U 
take  upon  himself  the  duties  of  the  said  office,  and  did  there  damafid  to  be 
admitted  alderman,  &c.  And  when  he  so  appeared  and  preseQtijd  hinweli  to 
the  said  court,  the  aaid  court  demanded  of  him  whethet  he  had  signed  tbs 
deciaratk>n  required  by  the  said  Act  of  9  Geo,  4,  within  the  space  ef  one 
month  next  before  his  then  application  ibr  admission ;  to  which  the  said 
D,  Salomone  then  answered,  that  he  had  not ;  whereupon  the  said  court 
demanded  of  him  the  said  Z>.  Salimume,  whether  he  would  make  and  suh- 
scribe  the  said  declaration ;  whereupon  he  declined  to  say  whether  he  would 
or  not,  but  required  the  said  court  of  mayor  and  aldermen  to  admit  him  to  the 
•aid  office,  which  the  said  court  of  mayor  and  aldermen  did  then  and  ther^ 
and  within  the  space  of  one  month  from  the  day  of  the  election  of  the  said 
D.  Sahmoiu,  positively  refuse  to  do ;  and  the  said  court  did  then  and  there 
declare  the  election  of  the  said  2>.  Salcmone  to  be  null  and  void;  and  there- 
upon directed  a  precept  to  issue  from  the  said  court  for  the  election  of  another 
alderman ;  and  afterwards,  on  the  5th  December,  and  within  the  space  of  one 
month  afler  the  election,  &c.,  a  certain  precept  issued  from  the  said  court,  and 
that  by  virtue  thereof,  a  certain  court  of  wardmote  was,  on  the  8th  of  the  said 
month,  and  within  the  space  of  one  month  next,  &c»,  holden  for  the  said 
ward,  &C.,  for  the  purpose  of  electing  an  alderman  of  the  sakl  ward 
at  which  wardmote  the  defendant  was  declared  to  be  elected,  Verificatim 
and  prayer  of  judgment,  &c.,iind  that  the  said  office^  te.,  was  not  th^  vacant 
and  that  defendant  was  not  duly  elected;  and  prayer,  that  the  same  may  be 
inquired  of  by  the  country. 
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G«»neral  demurrer,  and  joinder.  (hu^Bmh, 

The  points  stated,  as  intended  to  be  argued  in  support  of  the  information, 
were,  Jini,  that  the  court  of  aldermen  was  not  justified  in  insisting  upon  the 
making  or  subscription  of  the  declaration  bj  Mr.  Salomons ^  as  a  condition 
piecedent  to  his  admission  into  the  office  of  alderman;  and  that  he  was  not 
legally  bound  to  make  or  subscribe  it  at  the  time  he  was  required  so  to  do. 

Seccnd,  that  by  the  Statute,  9  Geo,  4,  c.  17,  one  calendar  month  is  allowed 
to  the  person  elected  for  making  or  subscribing  the  declaration ;  and  that  a 
month  not  having  elapsed  from  the  election  of  Mr.  Salomon$,  when  he  was 
called  upon  to  make  or  subscribe  the  decbration,  he  was  not  then  bound  to 
mi^e  or  subscribe  it ;  and  the  court  of  aldermen  was  not  justified  in  declar- 
ing his  election  null  and  void. 

'mrd,  that  the  lord  mayor  was  not  justified  in  issuing  his  precept  for  a 
new  election  before  the  expiration  of  one  month  from  the  election  of  Mr. 
Saiomumt;  and  that  the  election  of  the  defendant  was  therefore  illegal 
and  void. 

Fourth,  that  by  the  Statute  5  &  6  W.  4,  c.  11,  the  time  for  subscribing 
the  declaration  was  extended  to  the  25th  March,  1836. 

Sir  /.  Campbell,  A.  G.,  (R,  F,  Rieharde  was  with  him),  in  support  of  the 
demurrer  (a), — ^The  question  is,  whether  the  court  of  aldermen  was  right  in 
refusing  to  admit  Mr.  Salomone  until  after  he  had  made  the  declaration ;  and 
that  must  be  determined  by  the  meaning  to  be  put  upon  the  woids,  "  within 
one  calendar  month  next  before  or  upon  his  admission,**  9  Geo.  4,  c  17,  s.  2. 
K  was  only  after  he  had  declined  to  make  it,  and  confessed  he  had  not  before 
made  it,  that  the  court  refused  to  admit  him.  If  it  be  held  that  the  Court  was 
not  i%ht  in  such  ref\tsal,  that  part  of  the  Statute  may  be  considered  as  vir- 
fllaNt  i^6))eiilled :  because,  although  the  election  of  Mr.  Salomons  is  avoided  by 
sMioA<4irbeddnot  make  the  declaration,  stilf,  were  he  admitted,  that  section 
wthiM'te^iK  iM>  operation,  by  reason  of  the  Annual  indemnity  Act.  The  legisla- 
ttii«  Wmstiie  supposed  to  have  been  aware  of  this  consequence,  and  therefore 
%&  have  contemplated  the  making  of  the  declaration  before  admission.  The  Sta- 
tute 5  ft  6  Will,  4,  e.  28,  expressly  shews  that  the  words  **  upon  admission/' 
are  to  be  construed  before  admission  ;  because  that  Statute  was  passed  to  pre- 
vent the  Statute  9  Geo,  4,  from  operating  to  exclude  this  party  from  the  ofllce 
of  sheriff  of  LofidSon.  The  word  '*  upon"  is,  doubtless,  susceptible  of  varmus 
meanings,  the  true  meaning  in  each  case  must  be  determined  by  circum« 
stances  and  the  context  The  circumstances  of  this  case  require  that  "  upon  " 
should  mean,  "  before."  The  sections  2,  S,  and  4,  relate  to  a  period  previous 
to  the  admission ;  section  6,  to  one  subsequent  to  the  admission.  The  decia- 
ntba  in  question  was  substituted  for  the  sacramental  test  ( 13  CA.  2,  st.  2,  c.  1, 
s.  12),  which  was  required  to  precede  the  admission.  There  is  no  reasonT-to 
supppae  it  was  intended  to  vary  the  time  at  which  it  was  necessary  that  it 
should  be  made.  It  will  also  be  argued,  that  the  election  could  not  be 
avoided  until  aller  a  month  had  elapsed ;  but  there  is  no  ground  for  such  a 
constru^icNi.  Tlie  words  are  perfectly  clear,  and  can  only  apply  to  the 
nonlh  ]^revk>us  to  the  admission,  during  which,  if  the  party  had  made  the 
re^it«  dedavation,  he  could  not  be  called  on  subsequently  to  repeat  it. 

■yti\ 

(a)  Easter  Term,  Jpril  25th  and  27tK 
2x2 
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J^Brntk   The  Indemnity  Act  cannot  operate  to  extend  the  time:  thet  Act  only 
The  QosBN     Appli^  ^  relieve  a  party  ivho  has  been  admitted,  from  the  pendty  vhich 
«•  he  ha&  incurred  by  his  neglect,  Rex  ▼.  HawkinM  (£)•  Rix  ▼.  Parry  {e\ 

Mr.  Salomotu  is  not  in  such  a  situation. 


Sir  F.  Pollock  (Sir  W.  W.  Follett,  Wighiman,  and  Shee  were  with  him), 
contra. — The  question  now  to  be  decided  is  not  whether  Mr.  Salomont  had 
a  right  to  be  admitted,  but  whether  under  the  circumstances,  upon  his  de- 
clining to  make  the  declaration, the  office  immediately  became  void,  and  the  court 
had  then  authority  to  issue  a  precept  for  a  new  election.  The  Court  certainlj 
had  no  such  authority.  Mr.  Salomonc  had  a  right  to  be  admitted  on  the  sitting 
of  *he  court.  Had  he  been  then  admitted,  and  had  he  made  the  dedaratioo  at 
any  time  before  the  rising  of  the  Court,  that,  at  all  events,  would  have  been  ia 
sufficient  time.  No  notice  could  have  been  taken  of  his  default  imtil  the  next 
court.  A  member  of  parliament  cannot  act  until  he  has  taken  the  oaths,  but 
his  election  does  not  become  void  because  he  has  not  taken  them.  Here  also 
iKi  default  had  been  committed.  The  word  ''  upon  "  does  not  signify  **  before." 
No  example  is  given  in  JohMOfCc  Dictionary  of  its  use  in  such  a  sense.— 
[Litiledale,  J. — One  meaning  given  is,  "  at  the  time  of,"  <'  concurrently  with."'] 
— The  legal  meaning  of  it  is,  more  frequently,  "  after .**  The  words  *'  upon 
conviction,"  certainly  mean  **  alter  conviction."  But  the  fi>rm  of  the  decla- 
ration itself  puts  the  meaning  beyond  all  doubt.  The  party  making  it 
declares  that  he  will  not  exercise  any  power  he  may  possess  by  virtue  of  (he 
office,  &c  It  is  clear,  therefore,  that  the  legiskture  contemplated  the  adniis- 
sion  as  having  taken  place  before  the  making  of  the  declaration.  If  he  neg- 
lects to  make  the  declaration,  he  must  abide  the  consequences  whicji  result 
from  the  provisions  of  the  Statute  9  Geo.  4,  c  17,  s.  4.  But  the  court  of  alder- 
men has  no  authority  to  interfere ;  no  act  of  theirs  can  make  the  office  vpid. 
Then,  if  the  decision  of  the  court  will  not  make  the  office  void,  at  what  time 
can  it  be  said  that  the  office  was  void  ! 

Sir  /.  Campbell,  A.  G.,  in  reply. — The  precept  appears  not  to  have  issued 
till  the  Sd  December.  The  office  must  at  aJi  events  have  been  vacant  at  that 
time.  It  did  in  fact  become  so  when  Mr.  Salomone  refused  to  make  tlie 
declaration  ;  especially  as  he  did  not  then  request  any  delay. — [Lord  Den- 
man,  C.  J. — ^What  is  the  meaning  of,  "  in  default  of  such  f  in  the  9  G.  4, 
e.  17,  s.  3.] — It  means,  in  default  of  having  made  the  declaration  before  % 
persons  authorized  by  custom  or  charter  to  receive  it;  as  applied  to  this  case, 
in  default  of  Mr.  Salomone  having  made  the  declaration  before  the  court  of 
aldermen,  it  shall  be  enough  if  he  make  it  within  the  month  before  two 
justices.  The  intention  of  the  legislature,  appearing  clearly  in  other  respects, 
cannot  be  defeated  by  the  in'roduction  of  the  words  '*  upon  admission.'* 
Even  supposing  those  words  to  mean  at  the  time  of  admission,  still  the  ad- 
mission and  the  making  the  declaiation  could  not  occur  at  the  same  instant; 
and  it  clearly  must  have  been  in  the  power  of  the  court  of  aldermen  to  regvL- 
late  the  order  of  the  proceedings  which  were  to  take  place  before  them   It 

(a)  10  East,  211.  {b)  14  East,  54a 
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was  therefore  only  a  due  exercise  of  a  right  inherent  in  them,  to  give  the    QiMi^tBiM^ 
priority  in  point  of  time,  to  the  making  the  declaration.  The  Qustw 

Cur.  ai»,  vult         _     ». 

HaMPHsaT. 

Lord  Dbnman,  C.  J.,  in  this  Term  (rf)»  delivered  the  judgment  of  the  Court. 
— ^The  question  which  the  Court  has  to  decide  in  this  case  is,  whether  the  court 
of  aldermen  of  the  city  of  London,  was  right  in  refusing  to  admit  Mr.  Salomons 
as  alderman  of  the  ward  of  Aldgaie,  for  which  he  had  been  duly  elected,  and 
in  issuing  a  precept  for  a  new  election,  under  the  authority  of  which  the 
defendant  was  elected.  The  court  refused  to  admit  Mr.  SalomoM  to  the 
office,  on  the  ground  of  his  default  to  make  the  deckration,  under  9  Geo.  4, 
c.  17,  s.  2,  antecedently  to  his  admission.  We  are  of  opinion  that  the  court 
ought  to  have  admitted  him  previously  to  calling  upon  him  to  make  the  decla- 
ration ;  that  there  was  no  vacancy  when  the  precept  for  a  new  election  was 
issued;  and  that  consequently  it  was  issued  improperly. 

Judgment  for  the  Crown. 

(c)  June  29th. 


Williams  v.  Wilcox  and  another.  jtM^is. 

npRESPASS  for  breaking  down  a  weir,  appurtenant  to  a  certain  fishery      l*  By  th« 

of  the  plaintiff,  m  the  county  of  Salop,  and  for  takmg  away  and  convert-  public  always 
•mg  the  material,  thereof.  Ac.        ^   ^      ^       .^      .  ilt^'l^^j 

Pbat :  firit.  Not  guilty :  teeond,  that  the  said  weir,  Ac.,  had  been  wrong-  power  in  the 
fully  erected  in  and  across  a  part  of  a  certain  navigable  river,  called  the  River  g][^oTer  mry 
Severn;  and  that  the  said  river  now  is,  and  at  the  times  when,  &c,  was  a  p*^  <>f  *  «>"J" 
public  and  common  navigable  river  for  the  liege  subjects,  &c.,  to  navigate  Htct."*^  ^ 
and  pass  with  barges  on  the  said  river,  at  all  times  of  the  year,  at  their  free  tj^fJ^iiT'tub- 
will  and  pleasure ;   and  that  the  defendants,  being  liege  subjects,   &c.,  ject  to  thii 
had  occask>n  to  navigate  and  pass  in  and  along,  &c.,  with  a  certain  Large  "fy  p^i^*tbe 
of  the  defendants;  and  because  the  said  weir,  &c.,  had,  &c.,  been  wrong-  prerogatWe of 
fully  erected  in  and  across  the  said  river,  and  obstructed  the  same ;  and  luciTparu  a* 
because  a  certain  other  part  of  the  said  river,  near  and  adjoining  to  the  part  ^^*  "^tutllT'* 
of  the  said  river  in  which,  &c.,  was  choked  and  stopped  up,  so  that  without   remiired  by  tbo 
breaking  down,  &c.,  the  said  defendants  could  not  then  navigate  or  pass   puJ^^of  * 
with  their  barge,  &c.,  as  they  ought  to  have  done ;  and  because  the  defend-   °'r^**?"'.,| 
ants  could  not  then  remove  the  obstruction  in  or  upon  the  said  other  part   g^Xij  erected 
of  the  said  river,  or  pass  over,  or  navigate  the  said  part  of  the  said  river,  in     f^Sj^^^^^ 
whidi,  Ac.,  the  defendants,  in  order  to  remove  the  said  obstruction,  &c.,  and  Charta,  are  im- 
to  enable  themselves  to  pass  with  and  navigate  their  said  barge«  &c.,  broke  fs||dby^^£dw. 
down,  &c,  and  took  and  carried  away  the  materials  thereof  to  a  small  and  3,  it.  4,  c  4. 
convenient  distance,  and  there  left  the  same  for  the  use  of  the  plaintiff,   of  trespata  for 
dcNiig  no  unnecessary  damage,  &c.,  which  are  the  same,  &c.  ^^*^'^r"le^ 

fendant  pleaded  tbat  the  weir  was  wrongfully  placed  in  a  part  of  a  common  navigable  river : — 
UeU,  that  the  plaintiff,  who  relied  on  a  grant,  which  in  effect  took  the  aite  of  the  weir  out 
of  the  public  naTi^able  channel  of  the  river,  properly  abstained  from  letting  out  that  grant; 
and  that  a  replication,  which  only  replied  that  such  part  of  the  rirer  was  other  than,  and  wholly 
distinct  from  the  channel  in  which  the  right  and  user  of  navigation  existed,  and  was  not  a  puln 
lie  common  navigable  river,  was  subatantially  correct. 
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RtpUaaHtm  to  Uw  mcouc?  plea:  Thai  true  it  is,  that  themer  8§immim 
and  is  a  public  navigable  river,  and  that  the  said  weir,  ftc.,  belbfe  the  asid 
times,  when,  Ac.,  had  been  erected  in  and  across  a  part  of  the  said  rhn*;  hat 
the  pUintiff  8ay«,  that  the  said  part  of  the  said  river,  in  and  across  whidi  the 
■aid  weir,  Ac.,  hdd  been  so  erected,  &c,  was  a  part  of  the  said  river,  ^thar 
than  and  wholly  distinct  from  the  channel  of  the  same,  in  which  4ha  liege 
subjects,  &c.,  had  navigated  and  passed,  &c^  and  lying  between  the  sdd 
channel  of  the  said  river  and  the  north-eastern  bank  thereof ;  and  that  the 
said  part  of  the  said  river,  in  and  across  which  the  said  weir,  &&,  had  besa 
80  erected,  &c.,  is  not,  and  at  the  said  several  times,  when,  &c^  iras  not  a 
public  common  navigable  river  for  all,  &c.,  nor  ought,  &c. ;  condudmg  witk 
a  verification. 

Rijotnder,  That  the  said  part  of  the  said  river,  in  and  across  which  the 
said  weir,  &c.,  had  been  so  erected,  &c^  was  part  of  the  river  Severn ;  aod 
that  the  liege  subjects,  &c.,  before  and  at,  &c.,  ought  of  right  to  have  navi- 
gated and  passed  with  barges  in  and  along  the  said  part,  &c.,  at  all  times  of 
the  year,  when  and  so  oden  as  the  channel  of  the  said  river  had  been  or  wss 
choked,  or  stopped  up,  so  as  to  prevent  the  liege  subjects,  &c.,  from  navigating 
with  barges  through,  over,  or  along  the  said  river,  except  by  navigating  and 
passing  in,  over,  through,  or  along  the  said  part  of  the  said  river,  in  wUeh, 
&c ;  and  that  the  said  channel  of  the  said  river  was,  at,  &c.,  choked  and 
stopped  up,  so  as  to  prevent,  &o.    Verification. 

Surrejoinder^  That  the  liege  subjects,  &c.,  ought  not  of  right  to  have 
navigated,  &c.,  in  and  along  the  part  of  the  said  river  in  whidi,  &e.»  when  end 
so  often  as  the  channel  of  the  said  river  had  been  or  was  choked,  or  atnfped 
up,  so  as  to  prevent,  &c.,  in  manner  and  form ;  concluding  to  the  ^xwatry ; 
upon  which  issue  was  joined. 

At  the  trial,  before  Wiiliame,  J.,  at  the  Shropehire  Spring  AatfitfeSi^  ISlfi, 
it  appeared,  that  the  plaintiff,  at  the  time  of  committing  the  trespass  aUeged, 
was  the  occupier  of  some  land  end  a  tenement,  called  Preeien  Weir^  situ^ 
in  the  parish  of  Upton  Magna^  on  the  north-eastern  bank  of  the  river  jfimrA 
to  which  tenement  an  ancient  weir  for  catching  fish  is  attached,  in  the  river 
above,  and  opposite  to  the  tenement,  are  several  small  islands,  which  vere 
connected  together,  and  with  the  Dorth-^eastern  bank,  by  weir-hedges,  built  so 
as  to  prevent  the  fish  from  passing  through,  and  on  each  side  of  one  of  the 
islands  were  the  weirs  or  traps,  for  the  purpose  of  receiving  the  fish.  Be- 
tween the  islands  and  the  north-western  side  of  the  river,  was  a  channel, 
called  '*  The  Barge  Channel,"  or  "  The  Lake,''  up  and  down  which  the 
barges  had  been  accustomed  to  pass.  That  channel,  which  was  always, 
during  the  summer,  difficult  of  navigation,  had  of  late,  from  want  of  cleans- 
ing, become  choked  up  with  gravel,  &c.,  and  had  thereby  become  impssfr* 
able  for  barges  during  many  months  in  the  year.  In  consequence  alse  of 
injuries  done  by  floods  to  the  weir^hedges  of  the  plaintiff,  the  current  of 
water  had  been  further  diverted  from  the  barge  channel.  On  the  21st  March, 
1834,  the  two  defendants,  who  had  come  up  the  river  in  their  barge,  not  being 
able  to  pass  along  the  barge  channel,  went  in  a  boat  to  the  middle  of  the 
weir-hedge,  connecting  the  north-eastern  bank  with  one  of  the  islands,  and 
pulled  down  sufficient  of  the  hedge  to  allow  their  barge  to  go  dirongh. 
This  was  the  trespass  complained  of.  In  order  to  establish  his  right  to 
maintain  the  weir,  the  plaintiff  produced  a  variety  of  docuBKntary  evkieoce, 
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Wilcox. 


oommeRcmg  with  Doonuday  Book,  with  a  view  to  shew  the  immemorial  exist-   QtocmVAnMft. 

ence  of  the  weir.  Amongst  this  evideDoe  was  tendered  a  chartularj  of  Haghr      williavs 

Mm  Abbo^j  which  was  produced  from  the  custody  of  Mrs.  Corhetty  the  tenant 

for  life  of  the  greater  part  of  the  ancient  abbey  lands,  containing  a  copy  of  an 

aacieot  gnnt  of  a  fishery  of  the  spot  in  question  ;  and  also  a  record  of  Jft- 

eluuimmi  Thrm,  I  Hen.  6,  of  a  rerdict  of  a  jury  at  Salop  Assixes,  on  presents 

ment  of  the  weir  as  a  nuisance,  finding  that  the  abbot,  and  all  his  predeces- 

aorsy  fKMn  time  whereof  the  memory  of  man  was  not  to  the  contrary,  as  in  right 

0f  the  church  aiSi,  John,  of  Haghmon,  had  had  in  the  water  of  Skwm,  one 

weir  at  ProMkn^  on  the  river,  in  the  county  aforesaid,  for  taking  fish  in  the 

•ame  river  at  A^Mlen,  at  every  time  of  the  year ;  and  that  the  aforesaid  water 

of  the  Severn  was  not,  with  the  said  weir,  narrowed  nor  obstructed,  by  the 

aforesaid  abbot,  as  in  the  presentment  alleged,  to  the  nuisance  of  the  town  of 

Saiop,  or  of  the  county,  but  that  men  with  vessels  and  boats,  by  the  course 

of  the  water  aforesaid,  could  come  to  the  aforesaid  town  of  Salop,  as  of  ancient 

time,  and  of  right,  they  had  been  accustomed  to  come ;  and  the  jury  further 

nid,  that  no  weirs,  &c.,  in  the  presentment  specified,  were  newly  made  since 

the  8d  year  of  King  Edw.  1,  in  the  form  of  which  the  aforesaid  abbot  had 

alleged  in  pleading  with  the  king.    The  plaintiff  also  duly  deduced  the  title 

to  his  own  landlord. 

Tlw  whole  of  the  evidence  adduced,  to  fHxew  the  antiquity  of  the  weir,  was 
objected  to  by  the  counsel  for  ihe  defendant,  as  immaterial  to  the  i^sue, 
wfaidi,  he  contended,  was  simply,  whether  the  loeue  in  quo  was  part  of  the 
fiver  Sk^ern,  He  also  objected  that  the  chartulary  was  inadmissible  for  the 
purpoee  of  proving  the  grant  in  question. 

The  learned  judge  admitted  the  evidence,  and  left  it  to  the  jury  to  say 
whether  any  such  grant,  as  the  plaintiff  relied  on,  had  been  made  before 
Mafina  Chmtta.    Verdict  for  the  plaintiff. 

A' vale -wfi  having  been  obtained  to  arrest  the  judgment,  or  to  enter  a 
venfiet  for  the  cfefondants,  or  for  a  new  trial,  on  the  ground  of  the  improper 
Meeplfoii  of  evidence^ 

Taifomrd,  Serjt.,  and  R,  V.  Riekardi,  in  last  Miehaelmae  Term,  shewed 
cauee;*"— It  will  be  contended  on  the  other  side,  firstly,  that  no  weir  can  legally 
exist,  so  as  to  obstruct  the  course  of  a  navigable  river ;  secondly,  that  even 
if  that  were  possible,  it  does  not  appear,  on  these  pleadings,  there  ever  has 
been  agrantof  sueh  weir ;  thirdly,  Uiat  evidence  has  been  improperly  received. 
This  tlrird  objection  divides  itself  into  two  branches  :  The  first  applies  to  all 
the  documentary  evidence  as  being  in  itself  essentially  inadmissible;  the 
seoond,  to  the  mode  of  proving  the  existence  of  the  ancient  grant,  supposing 
the  grant  itself  to  be  admissible  as  evidence. 

Svidi  an  obstruction  may  legally  exist  at  the  present  time,  if  its  existence 
commenced  previous  to  the  date  of  Magna  Charta.  An  analogy  will  bo 
attempted  to  be  shewn,  between  a  navigable  river  and  a  public  highway. 
If  8Qd>  analogy  were  complete,  it  may  be  admitted  that  the  crown  never  did 
possess  the  right  to  make  any  grant,  obstructing  the  subject  in  his  passage 
along  snch  river.  But  there  are  many  points  in  which  the  analogy  does  not 
exist  at  all.  Previously  to  Magna  Charla  the  ownership  of  navigable  rivers 
was  ID  the  crown ;  it  is  never  in  the  owners  of  the  adjoining  soil,  unless  by 
prescriptian,  which  presumes  a  grant  from  the  crown;*  whereas,  the  soil  of 
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\'i  BentK  a  highway  is  in  the  owner  of  the  adjoining  land.    Again,  where  a  highway  is 
WiLUAMi      infipaasable,  the  subject  has  a  right  to  pass  over  the  adjoining  lands ;  this  is 
•»  not  so  in  the  case  of  a  navigable  river.     No  one  has  a  right  to  cut  a  duuinel 

through  the  adjoining  land,  in  order  to  navigate  his  boat  upon  a  part  of  the 
river  which  has  become  unnavigable.  Or  if  the  river,  at  any  time,  be  not 
navigable  without  assistance  from  towing,  the  public  have  no  right  to  go  on 
the  adjoining  bank,  for  the  purpose  of  towing.  In  Ball  v.  Htthtft  (a), 
BuUw^  J.,  points  out  these  distinctions  as  existing  between  a  highway  and  a 
navigable  river.  Zangert  v.  Whiikard  {b),  is  mentioned  in  that  case,  as 
having  involved  the  same  question,  which  however  was  not  decided  by  it. 
The  argument  on  the  other  side,  if  valid  at  all,  proves  also,  that  the  crown 
had  no  right  to  grant  a  fishery ;  but  it  is  clear  that  such  right  was  in  the 
crown,  liecause  it  cannot  be  contended  that  several  fisheries  do  not  exist  It 
is  true,  that  taking  the  bare  words  used  in  Magna  ChariOy  c.  23,  it  would 
seem  that  all  weirs  were  to  be  put  down.  But  subsequent  Statutes  distinctly 
shew,  that  these  words  apply  only  to  weirs  not  in  existence  before  the  time 
ofEdw.  1.  This  appears  from  the  Statutes  25  Edw,  3,  c  4  ;  45  Edw,  3, 
c.  2 ;  1  Hen,  4,  c.  ]  2.  A  distinction  is  always  made  in  the  books,  between 
weirs  in  existence  before  the  time  of  Edw-  1,  and  those  which  had  been 
either  made  or  enhanced  since  that  period,  Calli$  on  Sewer$t  314-5,  266  ; 
JIaie  dejure  Marti,  89,  c.  8^  1,  c.  5 ;  and  there  are  also  decided  cases  on 
the  subject.  In  The  ease  of  Chester  MiU(e),  the  Court  held,  that  Magna 
Charta,  c.  23,  did  not  apply  to  an  obstructbn  arising  from  a  stone  stank, 
wliich  had  been  erected  in  the  river  Dee  before  the  time  of  Edw,  K  in 
Weld  V.  Hornby  {d),  it  was  heM,  that  a  weir  was  illegal,  not  because  it  ob- 
structed the  navigation,  but  because  it  had  been  enhanced  in  recent  times,  so 
as  to  obstruct  the  passage  of  the  fish  more  completely  than  it  had  done 
liefore.  A  more  modern  case,  Rex  v.  MtnaUague  (e),  does  not  apply  to  the 
present  question. — [Coleridge,  J. — ^Do  you  mean  to  carry  the  doctrine  to  the 
extent  of  saying,  that  before  Magna  Charia,  the  crown  might  have  granted 
such  a  weir  as  would  altogether  prevent  the  subject  from  passing  along  a 
navigable  river.] — ^There  is  no  direct  authority  which  goes  that  length  ;  but 
the  right  to  grant  a  partial  obstruction,  which  must  be  admitted,  involves 
the  right  to  grant  a  total  obstruction.  Suppose  a  partial  obstruction  granted 
at  the  time  when  small  boats  were  used,  and  that  in  ader  time  barges  caine 
to  be  employed,  the  partial  obstruction  would  then  become  a  total  one ;  and, 
then,  according  to  the  doctrine  on  the  other  side,  a  barge  owner  would 
have  a  right  to  break  it  down.  The  case  would  have  been  diflerent  if  the 
erection  had  been  modern.  Rex  v.  Clark  (/ ). 

2.  The  question  now,  is  nut  whether  the  defendants  might  have  demurred 
to  the  replication,  but  whether,  after  the  case  has  been  submitted  to  the  jury, 
the  Court  will  not  intend  that  all  the  facts  necessary  to  be  proved  have  lieen 
put  in  proof.  The  principles  on  this  subject  are  correctly  laid  down  in  the 
note  to  Siennel  v.  Hogg{g).  The  pleadings  on  this  record  are  correct:  the 
issue  was  properly  raised,  whether  the  public  had  a  right  to  pass  along  the 
part  in  question,  when  the  other  part  of  the  river  was  choked.     It  would  not 

(fl)  3T.  R.  25a  (d)  7Ea8t,  195. 

(b)  MS.  case  of  Srrjt.  Turner,  cited  (e)  4  B  &  0.  598. 

in  note  to  Bmll  v.  Ihriert,  259.  (/)  12  Mod.  615. 

(t)  10  Rep.  137,  b.  {g)  1  Wuis.  Saunders,  227,  n.(l). 
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have  been  proper  to  set  out  in  tbo  pleadings  the  evidence  by  which  the  ob-  Qii«»'f  Bendu 
stniotion  of  the  way  was  justified.  Where  a  party  relies  on  a  right  of  way  ^"J^]^, 
having  ceased,  it  would  not  be  proper  for  him  to  set  out  the  Act  of  Parlia- 
meat,  or  order,  &c.,  by  which  that  right  has  determined  ;  all  that  is  matter  of 
evidence.  Then  if  the  right  can  legally  exist,  and  that  has  been  proved, 
judgment  cannot  be  arrested.  The  question  of  presumptions  raised  by  long 
poasessioo,  is  fully  discussed,  in  2  Stark.  Evid.  title  *'  Pretcrtptiofu:'  If 
the  argument  be,  that  the  issue  was  immaterial,  application  should  have 
been  UMMle  for  a  repleader. 

Assuming,  then,  the  issue  to  be  such  as  has  been  contended  fur,  it  is  not 
necessary  to  observe  upon  the  general  objection  to  the  receipt  of  the  evidence, 
because  that  issue  was  not  susceptible  of  any  other  mode  of  proof.  As  to  the 
cfaartulary,  there  can  be  no  doubt  that  it  was  rightly  admitted ;  it  came  from 
the  proper  custody,  BuUer  v.  Michel  (h) ;  and  no  objection  on  any  other 
ground  appears  to  have  been  made  to  it  at  the  trial. 

Manie  and  WhaieUyy  eonird, — ^A  public  navigable  river  is  a  public  highway. 
Tbe  crown,  therefore,  never  had  any  right  to  authorize  an  obstruction  to  the 
navigation  of  it,  Thomae  v.  Sorrei(}).  Even  admitting  the  property  in  the 
m\  to  be  in  the  crown,  it  is  still  subordinate  to  the  paramount  right  in  the 
subject  freely  to  pass  and  repass.  From  such  property,  a  right  in  the  crown 
to  obstruct  the  navigation  can  no  more  be  argued,  than  a  right  to  obstruct  the 
navigation  of  the  sea,  from  the  position  laid  down  by  Hah,  Dejure  Marin, 
c  4,  that  the  soil  of  the  sea  is  vested  in  the  crown.  It  would  be  absurd  to 
contend  that  all  the  incidents  of  any  ordinary  pullic  highway  so  completely 
correspond  with  those  of  a  navigable  river,  as  to  make  the  two  identical ;  but 
the  analogy  is  almost  perfect,  and  may  be  held  to  exist  in  all  cases  where, 
from  the  ditferent  natural  character  of  the  two,  it  is  not  impossible.  The  provi* 
sions  of  Magna  Charta  are  not  an  extension  of  existing  rights,  but  merely  a 
declaration  of  what  those  rights  were.  Glanptle,  (as  cited  2  ImL  38),  states 
that  these  weirs  were  a  nuisance  at  common  law.  The  judgment  of  Lord 
Eilenborough  in  Weld  v.  Hornby,  is  to  the  same  efiect.  As  to  the  weirs,  with 
respect  to  which  a  saving  was  made  by  subsequent  Statutes,  such  weirs  must 
have  been  meant,  as  were  not  situated  on  navigaUe  rivers,  or  which  did  not  ob- 
struct all  navigation.  Weirs  of  the  latter  description  were  still  injurious,  in 
regard  to  their  effect  upon  the  fisheries,  and  therefore  required  to  be  legalized 
from  other  causes  than  their  interference  with  the  navigation.  But  there  is 
nothing  to  shew,  that  if,  in  the  course  of  time,  from  change  of  circumstances, 
such  weirs  interfered  with  the  public  navigation,  their  existence  continued 
to  be  lawful.  It  is  clear  that  a  right  of  fishery  was  always  subordinate  to  the 
public  right  to  navigate,  Ananymaue  (j).  And  that  which  had  been  done  in 
pursuance  of  a  royal  grant,  would  cease  to  be  valid  when,  under  any  change 
of  circumstances,  it  created  an  obstruction  to  the  navigation.  From  the 
record  that  was  offered  in  evidence,  it  clearly  appears  that  this  was  consi- 
dered to  be  the  law,  at  a  time  when  such  branches  of  it  were  much  more 
considered  than  at  present.  The  abbot  of  Haghmon  there  pleads,  not  only 
the  immemorial  existence  of  the  weir,  but  also  that  it  did  not  narrow  nor 
obstruct  the  navigation  of  the  river.     At  the  time  when  this  record  bears 

(A)  4  Dow.  297.  0')  1  Camp.  517,  note, 

(i)  VaughaiJy  340. 
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gvMn'f  Bemth,  date,  the  prbciples  of  pleading  were  thoroughlj  underatood    It  foUowa  thera- 
WiLLiAMi      ^^^'  ^^^  prescriptioD  alone  was  held  not  to  be  a  sufficient  defence  j  if  it  had 
V.  been,  the  plea  would  have  been  ill  for  duplicity. 

Almost  all  ancient  Statutes  were  directed  against  some  particular  grief- 
ance,  and  have  in  view  that  grievance  only.  It  is  not  a  safe  constructbn, 
therefore,  to  assume  that  any  legality  is  given  by  implication  to  other  grievances 
which  do  not  form  the  object  of  the  enactment.  The  special  en^ctroenU 
relative  to  weirs  erected  since  the  time  oi  Edw.  1,  may  well  therefore  pro- 
vide for  the  abatement,  in  a  summary  manner,  of  such  weirs  as  weie  more 
immediately  felt  to  be  vexatious,  whilst  the  more  ancient  weirs  were  left  to 
the  operation  of  the  common  law.  The  Chester  Mill  com  is  not  in  point.  The 
2>M,  at  the  place  m  question,  was  not  a  navigable  river ;  nor  does  the 
23  cap.  of  Magna  Charta  seem  applicable  to  obstructions  similar  to  that 
which  exists  in  the  present  case. 

On  these  pleadings,  there  is  nothing  to  shew  what  constitutes  the  ri^ 
claimed  by  the  plain ti IT  to  stop  the  navigation  of  a  public  navigable  river. 

The  plea  all^^s,  that  the  place  in  question  is  part  of  a  public  navigable 
river.  The  plaintiff  replies,  that  it  is  distinct  from  the  channel.  That  is 
mere  matter  of  fact,  and  immaterial,  because  the  right  of  the  public  to  navi- 
gate must  extend  over  every  part  of  the  river.  The  defendanta  say,  thatthiqr 
had  such  right  to  navigate  wherever  it  was  necessary  for  them,  in  order  to 
pass  along  ;  and  such  is  the  law.  What  is  claimed  by  the  defendants  is  a 
necessary  incident  of  a  public  navigable  river.  The  plaintiff  does  not  all^ 
any  right,  by  grant  or  otherwise,  to  impede  the  navigation ;  he  alleges  that 
the  place  in  question  was  not  a  common  navigable  river»  wl)ich  alicgatioa 
amounts  either  to  an  assertion  of  matter  of  law,  as  to  which  the  finding  of  the 
jury  is  of  no  avail,  and  the  Ck>urt  will  decide  as  if  there  was  no  auc|i  findii^; 
or  else  it  is  a  traverse  of  what  he  has  previously  admitted  again  and  i^ai% 
since  the  replication  begins  with  stating  that  the  Sewem  is  a  navigable  river 
and  that  the  weir  was  placed  in  and  across  it.  That  beiiig  admittdd,  the 
presumption  was  against  the  existence  of  a  privilege  in  the  phuntiff.  Lord 
Fitz%oalter*i  case  (k);  and  he  ought,  therefore,  to  have  set  out  on  the  record 
the  grant  on  which  he  relied.  The  law  is  not  that  the  public  are  confined  to 
navigate  in  the  channel  only  of  a  navigable  river.  Indeed  it  is  difficult  to 
ascertain  what  is  to  be  considered  the  channel ;  rivers  are  continually  shifting 
the  place  of  their  channel.  The  Severn  itself  is  said  to  have  passed  from 
side  to  side,  over  a  space  of  some  acres.  Still,  doubtless,  the  right  to  navi- 
gate it  at  all  times  existed,  without  reference  to  such  changes.  The  hinguaga 
of  Hoiroyd,  J.,  in  Rex  v.  Mountague  (/),  is  in  point. 

The  chartulary  was  clearly  inadmissible,  no  proof  having  been  oflered  of 
a  search  for  the  original  grant,  either  amongst  the  muniments  of  Mr.  CorbeUf 
or  at  the  Augmentation  Office.  In  BuUer  v.  Mitchell  the  chartulary  was  ad- 
mitted, on  the  express  ground  that  due  search  had  been  made  for  the  original, 
without  success. 

Cur,  adv.  9uU. 

Lord  Dbnman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court*— 
This  was  a  case  tried  before  my  brother  WilUame^  at  the  Shreusebmry 
Spring  Assizes  for  1836.     A  verdict  passed  for  the  plain tifl^  for  U.  damages, 

{k)  1  Mod.  106.  (0  4  B.  £r  C.  598,  604. 
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and  the  defendants  contend  that  the  judgment  should  be  arrested,  or  a  verdict    Qm^*»  Benck, 

entered  for  themselves;  or,  at  all  events,  that  they  are  entitled  to  a  new 

trial,  on  account  of  the  improper  reception  of  evidence  objected  to.     Their 

objection  tinder  the  last  head  appears  to  be  twofold ;  first,  they  deny  that 

any  evidence  was  receivable  to  shew  the  antiquity  of  a  weir  mentioned  in  the 

pleadings  ;  secondly,  they  object  to  the  admissibility  of  a  particular  docu* 

ment,  tendered  for  that  purpose  on  a  specific  ground. 

In  the  view  which  we  take  of  this  case  it  will  be  necessary  to  dispose 
of  itfl  these  grounds.  [His  lordship  then  stated  the  pleadings.]  Subject  to 
the  questions  upon  the  evidence  hei«afler  to  be  discussed,  the  case  between 
the  partiea  is  this ;  the  plaintiff  has  established  the  existence  of  the  weir  in 
question,  by  a  royal  grant,  made  at  some  period  prior  to  the  time  of  Edw.  1 ; 
but  the  weir  stands  across  part  of  a  public  navigable  river,  apart,  indeed,  not 
required  for  the  purpose  of  navigation  at  the  date  of  the  grant,  but  at  the 
time  of  the  commission  of  the  trespass,  necessary  for  those  purposes,  by 
reason  of  the  residue  of  the  channel  having  become  choked  up.  He  contends 
that  at  the  date  of  the  grant,  the  crown  had  the  power  of  making  this  weir, 
even  to  the  disturbance,  or  total  prevention  of  the  right  of  navigation  by  the 
subject ;  or,  that  at  all  events,  it  had  the  power  of  making  such  a  grant,  if  in  the 
then  existing  state  of  circumstances  it  did  not  interfere  with  the  rights  of  the 
subject ;  and  that  such  a  grant,  valid  in  its  inception,  will  not  become  invalid 
by  reason  of  any  chan^,^  of  circumstances,  which  may  afterwards  effect  the 
residue  of  the  channel.  This  latter  point,  although  argued  with  much  in- 
genuity, does  not  present  any  serious  difficulty  to  our  minds,  and  we  may 
eonvteitently  dispose  of  it  in  passing.  If  the  subject  (which  this  view  of 
this  case  concedes)  had,  by  common  law,  a  right  of  passage  in  the  channel  of 
the  river,  paramount  to  the  power  of  the  crown,  we  cannot  conceive  such  right 
Vvhaare  been- originally  other,  than  a  right  locally  unlimited  to  pass  in  all  and 
every  part  of  the  channel.  The  nature  of  the  highway,  which  a  navigable 
rtfer  nflbrds,  liable  to  be  affected  by  natural  and  uncontrollable  causes,  pre- 
sefttikgconTemencesTn  different  parts,  and  on  different  sides,  according  to  the 
dianges  of  wind,  or  direction  of  the  vessel,  and  attended  by  the  important 
drcmnstance,  that  on  no  one  is  any  duty  imposed  by  the  common  law,  to  do 
that  which  would  be  analagous  to  the  ordinary  repair  of  a  common  highway; 
namely,  to  remove  obstructions,  clear  away  sand-banks,  and  preserve  any  ac- 
customed channel,  all  these  considerations  make  it  an  almost  irresistible  con- 
elusion  that  the  paramount  right,  if  it  existed  at  all,  must  have  been  a  right 
in  every  part  of  the  space  between  the  banks.  It  cannot  be  disputed  that 
the  channel  of  a  public  navigable  riv^r,  is  a  king's  highway,  and  is  properly 
so  described  ;  and  if  the  analogy  between  it  and  a  highway  by  land  were 
enxnplete,  there  could  be  no  doubt  that  the  right  would  be  suc*»  as  we  now 
lay  down ;  for  the  right  of  passage  in  a  highway  by  land  extends  over  every 
port  of  it.  Now,  although  it  may  be  conceded  that  the  analogy  is  not  com- 
plete, yet  the  very  circumstances  pointed  out  by  the  counsel  for  the  defend- 
ants in  which  it  fails,  are  strong  to  shew  that  in  this  respect  at  least  it 
holds ;  the  absence  of  any  right  to  go  extra  viam  in  case  of  the  channel  being 
choked^  a^d  the  w«nt  of  a  definite  obligation  on  any  one  to  repair,  only 
ren^r  it  mdre  important  in  order  to  make  the  highway  an  effectual  one,  that 
the  right  of  passage  should  extend  to  all  parts  of  the  channel.  If  then, 
avbjeri  to  thii  right,  the  crown  had  at  any  period  the  prerogative  of  raising 
veirs  in  such  parts  as  were  not  at  the  time  actually  required  by  the  8ubj«<:t 
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QiMm'i  BmifA.  for  the  purposes  of  naxigation,  it  follows  from  the  very  nature  of  a  parunoont 
WiLUAMs      ^^^  ^^  ^^®  ^^  handy  and  a  subordinate  right  on  the  other,  that  the  latter 
«>  must  cease  whensoever  it  cannot  be  exercised  except  to  the  prejudice  of  the 

former.  If,  in  the  present  case,  the  subject  has  not  at  this  moment  the  right 
to  use  that  part  of  the  channel  on  which  the  weir  stands,  it  is  only  because 
of  the  royal  grant,  and  that  grant  must  then  be  alleged  at  its  date  to  have 
done  away  for  ever,  in  so  much  of  the  channel,  the  right  of  the  public ;  but 
that  is  to  suppose  *he  subordinate  right  controlling  that  which  is  admitted  to 
be  paramount,  which  is  absurd.  On  the  other  hand,  there  is  nothing  unreason- 
able or  unjust  in  supposing  the  right  to  erect  the  weir  to  be  subject  to  the 
necessities  of  the  public,  when  they  should  arise ;  for  the  right  of  the  public 
being  supposed  to  be  paramount  by  law,  the  grantee  must  be  taken  to  be 
cognisant  of  such  right ;  and  the  same  natural  peculiarities,  and  the  same 
absence  of  any  obligation  by  law  on  any  one  to  counteract  those  peculiarities 
above  mentioned,  would  give  him  full  notice  of  the  probability  that  at  some 
period  his  grant  would  be  determined.  We  do  not,  therefore,  think  that  the 
plaintiff  can  sustain  his  second  point. 

To  the  first  point,  on  which  his  case  must  now  rest,  two  objections  are  made 
by  the  defendants ;  they  deny  that  by  the  law  of  England  the  crown  ever 
had  the  power  of  interfering  with  the  navigation  of  a  public  navigable  river ; 
and  they  contend,  secondly,  that  if  any  such  power  existed,  and  the  plaintiff 
relies  upon  an  exercise  of  it,  that  specific  exercise  should  have  been  replied 
to  the  plea,  the  allegations  of  which  shew  prifndfaeie^  that  the  weir  in  ques- 
tion was  a  wrongful  erection.  For  want  of  this,  they  say  the  plea  has  received 
no  answer;  it  alleges  the  obstruction  of  the  channel  of  a  navigable  river; 
that  is  admitted,  but  no  lawful  cause  for  such  obstruction  is  shewn.  We 
are  of  opinion,  however,  that  this  second  objection  ts  not  sustainable;  and 
that  upon  the  face  of  the  record,  a  sufficient  answer  in  substance  appears  to 
the  plea,  if  the  crown  had  the  power  of  making  the  supposed  grant.  It  is  an 
rlementary  rule  in  pleading,  that  when  a  state  of  facts  is  relied  on,  it  is 
enough  to  allege  it  simply,  without  setting  out  the  subordinato  fact^  which 
are  the  means  producing  it,  or  the  evidence  sustaining  the  allegation.  Thus, 
in  a  case  very  familar  and  almost  identical  with  the  present^  if  a  trespass  be 
justified  by  a  plea  of  highway,  the  pleader  never  states  how  the  /bctr#  m  qno 
became  a  highway ;  and  if  the  plaintiff's  case  is,  that  the  loeu9  in  quo,  by 
an  order  of  justices,  award  of  inclosure  commissioners,  local  Act  of  Partia- 
menf,  or  any  other  lawful  means,  had  ceased  to  be  such  at  the  time  alleged 
in  the  declaration,  he  simply  puts  in  issue  the  fact  of  its  being  a  highway  at 
that  time,  without  alleging  the  particular  mode  by  which  he  intends  to  shew 
in  proof  that  it  had  before  then  ceased  to  be  such.  So  here,  the  defendants 
relying  on  the  common  law,  allege  that  the  weir  is  wrongfully  placed  in  a 
part  of  a  common  navigable  river;  the  plaintiff,  relymg  on  a  grant,  which  as 
he  contends,  in  effect  took  the  site  of  the  weir  out  of  the  public  and  navigaWe 
channel  of  the  river,  properly,  as  it  appears  to  us,  abstains  from  setting  out 
that  grant,  and  with  substantial  correctness  replies  only,  that  that  part  of  the 
river  was  other  than  and  wholly  distinct  from  the  channel  in  which  the  right 
and  user  of  navigation  existed,  and  was  not  a  public  common  navigable  river. 
It  is  true,  that  this  mode  of  pleading  does  not  disclose  to  the  defendants  the 
case  on  which  the  plaintiff  relies ;  but  to  object  to  it  on  this  ground  is  to 
misconceive  one  object  of  pleading,  and  to  forget  another ;  the  oertiiinty  of 
particubrity  of  pleading  is  directed  not  to  the  disclosure  oi  the  case  of  a  party, 
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bat  to  the  informing  the  Court,  the  jury,  and  the  opponent  of  the  ipecijke  pro^ 
position  for  which  he  contends ;  and  a  scarcely  less  important  object  is  the 
bringing  the  parties  to  issue  on  a  single  and  certain  point,  avoiding  that  per- 
plexity and  uncertainty  which  would  very  probably  arise  from  stating  all  the 
steps  which  lead  up  to  that  point. 

Having  then  thus  disponed  of  the  subordinate  matters  on  each  side,  we  come 
to  that  on  which  the  argument  mainly  turned,  that  is  to  say,  the  power  of 
the  crown  at  common  law  to  interfere  with  the  channels  of  public  navigable 
rivers.  On  the  one  side  the  contention  is,  that  prior  to  Magna  Charta,  the 
power  of  the  Crown  was  absolute  over  them,  and  that  this  weir,  by  the  anti- 
quity assigned  to  it  by  the  finding  of  the  jury,  is  saved  from  the  operation 
of  that  or  any  succeeding  Statute ;  while  on  the  other  it  is  alleged  that  they 
are  and  were  highways  to  all  intents  and  purposes,  which  the  crown  had  no 
power  to  limit  or  interfere  with,  and  that,  as  well  as  the  restraints  enacted  by, 
as  the  conformations  implied  from  the  Statutes  alluded  to,  have  nothing  to  do 
with  the  present  question.  After  an  attentive  examination  of  the  authorities 
and  the  Statutes  referred  to  in  the  argument,  we  cannot  see  any  satisfactory 
evidence  that  the  power  of  the  crown  in  this  respect  was  greater  at  the  common 
law  before  the  passing  of  Magna  Charta,  than  it  has  been  since.  It  is  clear 
that  the  channels  of  public  navigable  rivers  were  always  highways ;  up  to  the 
points  reached  by  the  flow  of  the  tide,  the  soil  was  presumably  in  the  crown, 
and  above  that  point,  whether  the  soil  at  common  law  was  in  the  crown, 
or  in  the  owners  of  the  adjacent  lands,  a  point  perhaps  not  free  from  doubt, 
there  was,  at  least,  a  jurisdiction  in  the  crowii,  according  to  Sir  Matthew 
HaUf  **  to  reform  and  punish  all  nuisances  in  all  rivers,  whether  fresh  or  salt, 
that  are  a  common  passage  not  only  for  ships  and  greater  vessels,  but  also  for 
smaller^  as  barges  or  boats ;"  2>#  Jure  Man$,  part  1,  c  2  (m).  In  either  case, 
the  right  of  the  subject  to  pass  up  and  down  was  complete.  In  the  Case  of 
the  Bonne  Fuhery{n\  where  the  reporter  is  spelling  of  rivers  within  the 
flux  and  reflux  of  the  tide,  it  is  stated  that  this  right  was  by  the  kings  per* 
miuion  for  the  ease  and  commodity  of  the  people ;  but  if  this  be  the  true 
foundatioo,  and  if  the  same  may  be  also  properly  said  of  the  same  right  in  the 
higher  parts  of  rivers,  still  the  permission  supposed  must  be  coeval  with 
the  monarchy,  and  anterior  to  any  grant  by  any  particular  monarch  of  the 
ri^t  io  erect  a  weir  in  any  particular  river.  It  is  difficult  therefore  to  see 
how  any  such  grant  made  in  derogation  of  the  public  right  previously  exist- 
ing, and  in  direct  opposition  to  that  duty  which  the  law  casts  on  the  crown, 
of  reforming  and  punishing  all  nuisances  which  obstruct  the  navigation  of 
public  rivers,  could  have  been,  in  its  inception,  valid  at  common  law 

Nor  can  we  find  in  the  language  of  the  Statutes  referred  to,  any  thing  in- 
consistent with  this  conclusion;  they  speak  indeed  of  acts  done  in  violation 
of  this  public  right,  but  they  do  not  refer  them  to  any  power  legally  exist- 
ii^  in  the  crown,  which  for  the  future  they  propose  to  abridge.  We  are 
therefore  of  opinion,  that  the  legality  of  this  weir  cannot  be  sustained  on  the 
supposition  of  any  power  existing  by  the  law  in  the  crown,  in  the  time  of 
Edw.  1,  which  is  now  taken  away. 

But  this  does  not  exhaust  the  question,  because  that  which  was  not  legal 
at  first,  may  have  been  subsequently  legalized.    The  question  of  fact  waa 

(»)  Harg.  Law  Tr.  p.  8.  (n)  Davis's  Rep.  57. 
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QMm'f  BtmL  gubmitted  to  the  jnry  mofit  (aTOurably  for  the  defeDdantK,  whether  any  such 
grant  as  the  plain ti AT  relied  on,  had  been  made  before  Magna  Chartoy  and 
the  jury  upon  the  evidence  have  found  in  the  affirmative.  If,  therefore,  open 
an  examination  of  the  Statutes  relied  on  by  the  plaintifl*,  such  a  grant,  whether 
valid  or  not  at  common  law,  appears  to  be  saved  by  their  operalbn,  the 
objection  of  the  defendants  falls  to  the  ground.  And  we  think  that  to  he 
the  true  construction  of  the  Statutes.  The  learned  counsel  (or  the  defend- 
ants is  probably  correct  in  saying  that  the  23d  cap.  oT Magna  Charta  maybe 
laid  out  of  the  case ;  the  kidelli  there  spoken  of,  appear,  from  the  2d  ln*L 
p.  38,  and  the  CheMter  Mill  Comb  to  have  been  open  weirs,  erected  for  the 
taking  of  fish,  and  the  evil  intended  to  be  remedied  by  the  Statute,  was  the 
unlawful  destruction  of  that  important  article  of  consumption.  That  Statute 
therefore,  being  pointed  at  another  mischief,  might  leave  any  question  of  nui- 
sance, by  obstruction  to  the  passage  of  boats,  exactly  as  if  it  stood  at  com- 
mon law.  But  the  same  remark  does  not  apply  to  the  25th  Edw,  3,  st.  4, 
c  4 ;  that  begins  by  reciting  that  the  common  passage  of  boats  and  ships  in 
the  great  rivers  of  England  is  oftentimes  annoyed  by  the  enhancing  (a  mis- 
translation of  the  word  lever  for  levying  or  setting  up,)  of  goroes,  mills,  weirs, 
stanks,  stakes,  and  kiddles ;  and  then  provides  for  the  utter  destruction  of 
all  such  as  have  been  levied  and  set  up  in  the  time  of  Edw.  I,  and  after.  It 
further  directs,  that  writs  shall  be  sent  to  the  sherifls  of  the  places  where 
need  shall  be,  to  survey  and  enquire,  and  to  do  thereof  execution ;  and  also 
the  jvstices  shall  be  thereupon  assigned  at  all  times  that  shall  be  needful. 
It  is  clear,  we  think,  that  in  any  criminal  proceeding  for  the  demolition  of 
this  weir,  which  bad  been  instituted  immediately  aHer  the  passing  of  this 
Statute,  it  would  have  been  a  sufficient  defence  to  have  shewn  its  erectioa 
before  the  time  of  Edw.  I,  and  considering  the  concise  language  of  Statutes 
of  that  early  period,  we  think  the  Statute  would  equally  have  been  an  apswer 
in  any  civil  proceeding  at  the  suit  of  a  party  injured.  Assuming  the  weir 
to  have  been  illegally  erected  before  the  date  of  Magna  Charta,  it  is  not  un- 
reasonable to  suppose  that  a  sort  of  compromise  was  come  to ;  similar  nui- 
sances were,  probably,  very  numerous,  but  they  were  probably  many  of  them 
of  long  standing.  It  may  have  been  impossible  to  procure,  or  it  may  weU 
have  been  thought  unreasonable  to  insist  on,  an  act  which  should  direct  those 
to  be  abated  which  had  acquired  the  sanction  of  time,  and  a  line  was  therefore 
drawn,  which,  preventing  an  increase  of  the  ndsanoe  for  the  future,  and 
abatiog  it  in  all  the  instances  which  commenced  within  a  given  period,  impliedly 
legalized  those  whwh  could  be  traced  to  an  earlier  period.  This  appears  to 
us  the  proper  eflect  to  be  attributed  to  the  Statute ;  and  if  it  be,  it  disposes 
of  any  difierence  between  a  criminal  and  civil  proceeding.  The  earlier  wen? 
were  not  merely  protected  against  the  specific  measures  mentioned  in  the  Act, 
but  rendered  absolutely  legal.  If  this  would  have  been  a  good  answer  im- 
mediately afler  the  Act  passed,  it  is  at  least  equally  good  now ;  and  there- 
fore of  the  45th  Edw.  3,  c.  2,  and  the  1  Hen.  4,  c.  12,  it  is  tinnecessary  to 
say  more  than  that  they  do  not  at  all  weaken  the  defence  which  the  defend- 
ants have  under  the  former  Statute.  We  are  of  opinion,  therefore,  that 
there  is  no  ground  fi>r  arresting  the  judgmoit,  or  entering  a  verdict  for  the 
defendants:  and  the  conclusion  to  whkh  we  have  come  on  these  points, 
deckles  of  course,  that  the  learned  judge  was  quite  right  in  receiving  evidence 
cf  the  antiquitj  of  the  wein  .    , 
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A  single  point,  however^  still  remains  to  be  mentioned,  on  which  the  de-  Qium^tBenA, 
fendants  claim  a  new  trial.     In  order  to  establish  the  antiquity  of  their  weir,      wiluam* 
the  plaintiff  tendered  in  evidence  what  purported  to  be  a  copy  of  an  ancient  «> 

grant,  found  in  a  chartulary  ot  Haghmon  Abbey.    The  single  objection  now  '"'*"• 

relied  on  against  its  reception  is,  that  no  search  was  proved  to  have  been 
made  for  the  original.  The  note  of  the  learned  judge  is  very  specific  as  to 
the  objections  made  at  the  trial,  and  his  memory  clear  as  to  what  then  oo^ 
curred ;  but  he  has  no  minute  or  recollection  of  this  point  having  been  pressed ; 
and  it  is  an  objection  so  much  upon  the  surface,  that  if  brought  clearly 
to  bis  notice,  it  is  scarcely  conceivable  but  that  it  must  have  prevailed; 
ndeed,  we  think  that  it  must  have  been  acquiesced  in  by  the  counsel  on 
the  otJier  side.  We  do  not  doubt  that  it  was  in  fact  made,  but  as  the  whole 
class  of  that  evidence,  of  which  this  document  formed  a  single  item,  was  also 
ol^jected  to,  and  the  attention  of  the  learned  iudge  was  naturally  directed  to 
that  more  general  and  important  objection,  it  is  probable  that  this  was  not 
so  made  as  to  attract  his  notice.  In  all  cases,  and  especially  in  one  so  cir- 
cumstanced as  this,  it  is  the  business  of  the  counsel  to  take  care  that  the 
judge's  attention  is  drawn  to  any  objection  on  which  be  intends  afterwards 
to  rely.  Justice  requires  this,  not  so  much  to  the  judge,  as  to  the  opposite 
party,  who  may  be  willing,  as  in  the  present  case  would  probably  have  been 
done,  rather  to  waive  the  benefit  of  ths  evidence,  than  put  his  verdict  in  peril 
on  the  issue  of  the  objection.  If  by  inadvertence  this  was  not  done  at  the 
trial,  we  think  we  ought  not,  either  upon  general  principles,  or  with  a  view  to 
the  particular  circumstances  of  this  case,  to  allow  the  objection  now  to  pre- 
▼aiL  The  admitted  document  was  but  one  of  many  to  prove  what  in  the 
end  mks  unquestionable  and  unquestioned,  the  very  great  antiquity  of  the 
Wdrr Its  admission  therefore  •  occasioned  no  injustice;  its  rejection  could  not 
$ati  onglit  not  to  have  varied  the  verdict. .  The  rule  therefore  on  all  points 
wifftediscbarged. 

Rule  discharged. 


The  QuBBN  V.  Ledoard.  «'»«•*• 

QUO    WARRANTO   against  the  defendant  for  exercising  the  office  of  1.  Uponaouo 
^  town  councaior  of  the  borough  of  Pooie.    The  defendant  pleaded,  Jir$i,  ^STiSiing 
that  being  duly  qualified,  he  was  duly  ascertained  to  be  one  of  the  can-  upon  the  de- 
didates  at  an  election,  who  had  a  majority  of  votes,  and  thereupon  was  duly  shew  by  what 
declared  to  be  and  was  elected  a  councillor,  for  the  said  borough,  under  ^x^^^|||^  ^ 

office  of  tovn  oouocillor,  the  relator,  for  the  purpose  of  proving  that  the  defendftnt  had  not  a 
majority  of  Totes  at  the  election,  offered  the  voting  papers  in  evidence.  They  were  produced 
by  the  town  clerk,  who  stated  that  he  had  been  appointed  to  his  office  since  the  election,  and 
that  the  jsapers  were  received  by  his  clerk,  from  tne  clerk  to  the  former  town  clerk;  that  they 
had  remained  in  his  office  since  that  peribd,  and  had  been  shewn  to  the  burgesses  upon  the  pay- 
ment of  the  usual  (ee : — BM^  that  the  papers  were  not  sufficiently  proved ;  and  that  the  periont 
through  whose  hands  they  had  passed,  ought  to  have  been  callea  to  identify  them. 

S.  The  defendant  pleaaed,  that  being  duly  qualified,  he  was  sscertained  to  be  one  of  the 
candidatea  at  an  election  of  councillors,  who  had  a  majority  of  votes,  and  was,  therefore,  duly 
elected  a  councillor.  The  replication  traversed  the  plea,  whereupon  issue  was  joined : — HM, 
That  the  relator  was  not  bound  to  prove  that  the  other  candidates  were  qualified  to  be  coun- 
cilk>rs :  but  that  it  was  sufficient  to  shew  Utat  another  candidate  had  mora  votes  than  the 
dmendant 

.  .  ^twUe,  That  the  office  of  the  retumhig  officer,  at  aa  election  of  municipal  officers,  is  purely 
ministerial;  his  duty  is  to  examine  the  voting  papers^  and  to  declare,  aa  duly  elected,  the  bur« 
geas  who  has  the  majority  of  votes. 
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Qwen't  Bmch,  the  proTisioDS  of  the  5  &  6  W.  4,  c.  76.    Secondly,  That  being  duly  qualified* 
fr^A^  „     he  was  returned  by  the  mayor  as  haying  been  elected  a  councillor. 

Replication  to  the  first  plea ;  that  the  defendant  was  not  duly  ascertained 
to  have  a  majority  of  votes  at  the  said  election,  and  that  he  was  not  duly 
elected ;  to  the  second  plea,  that  the  defendant  was  not  duly  elected.  The 
rejoinder  took  issue  on  the  replication  to  the  first  plea,  and  traversed  the 
replication  to  the  second  plea  (a). 


9, 

Lbdoaed. 


(a)  The  following  ii  a  copy  of  the 
pleadings : 

**  Be  it  remembered,  &c.,  that  the 
town  and  borough  of  Poole  is  an  ancient 
town  and  borough,  and  that  the  bur- 
gesses and  inhabitants  of  the  said  town 
and  borough,  fcr  divers,  to  wit,  ten  years 
next  before  the  passing  of  an  Act  ot 
Parliament,  made  and  pasted  in  the 
sixth  year  of  the  reign  of  our  said  lord 
the  king,  intituled,  &c.,  were  one  body 
corporate  and  politic  in  deed,  fact,  and 
name,  hy  the  name  of  the  mayor,  hailiflfs, 
burgesses,  and  commonalty  of  the  town 
of  PooU,  and  since  the  passing  of  the 
said  Act,  that  is  to  say,  from  and  after 
the  28th  day  of  December  last,  have  been 
and  still  are  one  body  corporate  and  po- 
litic, by  the  name  of  the  mayor,  alder- 
men, and  burgesses  of  the  town  and 
borough  of  Poole^  that  is  to  say,  at 
the  town  and  borough  of  Poole  aforesaid, 
ill  the  county  of  the  same  town.  And 
that  within  the  said  town  and  borough, 
pursuant  to  the  provisions  of  the  said 
Act,  there  of  right  ought  to  be  one 
mayor,  six  aldermen,  and  eighteen  coun- 
cillors of  the  said  town  and  borough,  to 
be  elected  in  the  manner  in  the  said  Act 
specified ;  and  that  the  place  and  office 
of  a  councillor  of  the  said  town  and 
borough  is  a  public  office,  and  a  place 
and  office  of  great  trust  and  pre-emi- 
nence within  the  said  town  and  borough, 
touching  the  rale  and  government  of 
the  said  town  and  borough,  and  the  ad- 
minbtration  of  public  justice  within  the 
same,  that  is  to  say,  at  the  town  and 
borough  of  Poole  aforesud,  in  the  countv 
of  the  same  town ;  and  that  George  Lea^ 
gardj  of  the  town  and  borough  of  Poole 
aforesaid,  banker,  heretofore,  to  wit,  on, 
&c.,  at  the  town  and  borough  of  Poole 
aforesaid,  in  the  county  of  the  same 
town,  did  use  and  exercise,  and  from 
thence  continually  afterwards,  until  the 
31st  day  of  the  same  December^  did  there 
use  ana  exercise,  without  any  legal  war- 
rant, royal  grant,  or  rieht  whatsoever, 
the  office  of  a  councillor  of  the  said 
town  and  borough;  and  for  and  during 
all  the  time  above  mentioned  did  there 
claim  to  be  a  councillor  of  the  said 
town  and  boroueh,  and  to  have,  use,  and 
enjoy  all  the  liberties,  privileges,  and 
franchises  to  the  office  or  a  councillor  of 


the  said  town  and  borough,  belonging 
and  appertaining;  which  said  office,  li- 
berties, privileges,  and  franchises,  h^ 
the  said  George  Ledgard,  for  and  dur- 
ing all  the  time  above  mentioned,  upon 
our  said  lord  the  king,  without  any  legal 
warrant,  royal  grant,  or  right*  whatBo- 
ever,  did  usurp,  that  is  to  say,  at  the 
town  and  borough  of  Poole  aforesaid,  in 
the  county  of  the  same  town,  in  con- 
tempt of  our  said  lord  the  king,  to  the 
great  damage  and  prejudice  of  his  royal 
prerogative,  and  also  against  his  crown 
and  dignity ;  whereupon  the  said  coro- 
ner and  attorney  of  our  said  lord  the 
king,  who  for  our  said  lord  the  king  in 
this  behalf  prosecutetb  for  our  said  Ford 
the  king,  prayeth  the  consideration  of 
the  Court  here  in  the  premises,  and  thsfc 
due  process  of  law  may  be  airarded 
against  him,  the  said  George  Ledgard, 
in  this  behalf,  to  make  him  answer  to 
our  said  lord  the  king,  and  shew  by 
what  authority  he  claims  to  have,  uie, 
and  enjoy  the  office,  liberties,  privil^et, 
and  franchises  aforesaid ;  wlierefore  the 
sheriff  of  the  said  town  and  borough  of 
Poole,  and  county  of  the  same  town,  was 
commanded  that  he  should  cause  him  to 
come  to  answer  to  our  said  lord  the 
king,  touching  and  concerning  the  pre- 
mises aforesaid.** 

First  plea,— **  The  defendant,  by  /.  0., 
his  clerk  in  Court,  having  heard  the  said 
information  read,  complains  that  he  is, 
by  colour  thereof,  grievously  vexed  and 
disquieted,  and  this  unjustly;  because 
protesting  that  the  said  information,  and 
the  matters  therein  contained,  are  not 
sufficient  in  law,  to  which  said  informa- 
tion he,  the  said  George  Ledgard,  is  not 
bound,  by  the  law  of  the  land,  to 
answer ;  yet,  for  plea  in  this  behalf,  the 
said  George  Ledgard  saith,  that  true  it 
is,  that  the  said  town  and  borough  ot 
Poole  is  an  ancient  town  and  borough, 
and  that  the  burgesses  and  inhabitants 
of  the  said  town  and  borough,  for 
divers,  to  wit,  ten  years  next  before  the 
passing  of  an  Act  of  Parliament,  madA 
and  passed  in  the  6th  year  of  the  reign 
of  our  said  lord  the  king,  intituled,  &c.. 
were  one  body  corporate  and  politic  in 
deed,  fact,  and  name,  by  the  name  of  the 
mayor,  bailiffs,  burgesses,  and  com- 
monalty of  the  town  of  Po<^ ;  and  unce 
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At  the  trial,  before  AUertam,  B.,  at  the  Dorttt  Sammer  Assizes,  1836,  it 
appeared  that  the  defendant  had  been  returned  by  the  mayor  of  Podt,  as 
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the  panting  of  the  said  Act,  that  is  to  sajr, 
from  and  after  the  28th  day  of  December 
last,  hare  been  and  still  are  one  bodj 
corporate  and  poKtic,  by  the  name  of 
the  mayor,  alilermen,  and  burgesses  of 
the  town  and  borough  of  Poole,  that  is 
to  say,  at  the  town  and  borough  of  Poole 
afbresaidy  in  the  county  of  the  same 
town;  »nd  that  within  the  said  town 
and  borough,  pursuant  to  the  provi- 
sions of  the  said  Act,  there  of  right 
ouffht  to  be  one  mayor,  six  aldermen, 
ana  eighteen  councillors  of  the  said 
tovn  and  borough,  to  be  elected  in  the 
manner  in  the  said  Act  specified ;  and 
that  tbe  place  and  office  of  a  councillor 
of  the  said  town  and  borough  is  a  pub- 
lic office ;  and  a  place  ami  office  of  great 
tru«t  and  pre-eminence  within  the  said 
town  and  borough,  touching  the  rule 
and  goremment  of  the  said  town  and 
borough,  and  the  administration  of  pub- 
lic justice  within  the  same,  that  is  to 
say,  at  the  town  and  borough  of  Poole 
aforesaid,  in  the  county  of  the  same 
town,  as  in  the  aud  information  is  also 
floggetted ;  but  the  said  Oeorge  Ledgard 
farther  says,  that  heretofore,  and  before 
the  time  of  the  election  hereinafter  men- 
tioned, under  and  by  virtue  of  the  said 
Act,  tbe  said  town  and  borough  of  Poole  j 
for  the  purposes  of  the  said  Act,  was 
divided  into  two  wards,  one  called  or 
known  as  the  South-east  Ward,  and  the 
other  called  or  known  as  the  North-west 
Ward ;  and  that  by  the  said  Act  it  was 
provided,  that  there  should  be  six  aider* 
men  and  eighteen  councillors  elected  for 
the  said  town  and  boroueh  of  Poole,  as 
in  the  said  Act  is  particularly  mention- 
ed ;  and  that  the  extent,  limit,  and  boun- 
dmry  lines  for  each  of  the  said  wards 
were  heretofore,  and  before  the  election 
hereinafter  mentioned,  duly  determined, 
set  out,  and  approved,  under  and  accord- 
ing to  the  provisions  and  directions  of 
the  said  Act ;  and  that  the  said  number 
of  conncilloTS  for  the  said  wards  were 
then  duly  appointed,  and  assigned  to 
each  of  the  said  wards,  under  and  by 
virtue  of  the  said  Act,  as  follows,  that  is 
to  aaj,  the  number  of  nine  councillors 
for  each  of  the  said  wards  respectively  ; 
and  that  afterwards,  a  certain  day,  to 
wit,  Sic,  was  duly  fixed  and  appointed, 
under  and  by  virtue  of  the  said  Act,  for 
the  election  of  councillors  of  the  said 
town  and  borough  of  Poole ;  and  that 
on  the  said  day  so  fixed  and  appointed 
as  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  in  the  said  town  and  bo- 
rough of  Pookf  an  election  of  nine  eoun- 
VOL.  I. 


cillors  for  the  said  South-east  Ward,  was  Liooaro. 
duly  held  and  made,  before  Robert  Slade^ 
Esq.,  miu'or  of  the  said  town  and  bo-, 
rough  or  Poole,  according  to  the  pro- 
visions of  the  said  Act;  and  that  before 
and  at  the  time  of  the  said  election,  he, 
the  said  George  Ledgardy  was  duly 
qualified  and  entitled,  according  to  the 
provisions  of  the  said  Act,  to  be  elected 
and  to  be  a  councillor  of  the  siud  town 
and  borough  of  Poole,  under  and  by- 
virtue  of  the  said  Act ;  and  that  he,  the 
said  Oeorge  Ledgard,  so  being  entitled 
and  qualified  as  aforesaid,  was  then  and 
there  a  candidate,  to  be  elected  and 
chosen  one  of  the  councillors  for  the 
said  South-east  Ward  as  aforesaid,  ac- 
cording to  the  provisions  of  the  said 
Act ;  and  that  he  the  said  George  Led^ 
gard  was,  at  the  conclusion  of  the  said 
election,  so  duly  held  as  aforesaid,  duly 
ascertained,  according  to  the  provisions 
of  the  said  Act,  to  be  one  of  so  many  of 
the  several  persons  then  voted  for  at  the 
said  election,  being  equal  to  the  number 
of  persons  then  to  be  chosen,  to  wit,  to 
the  number  of  nine,  who  then  and  there 
had  the  greatest  number  of  votes  at  the 
said  election,  and  were  deemed  accord- 
ingly to  be  elected  councillors  for  the 
said  town  and  borough  of  Poole,  under 
and  according  to  the  provisions  and 
directions  of  the  said  Act;  and  that  he 
the  said  George  Ledgard  was  thereupon 
duly  declared  to  be,  and  was  elect«l  a 
councillor  for  the  said  town  and  borough 
of  Poole,  under  and  by  virtue  of,  and 
according  to  the  provisions  and  direc* 
tions  of  the  said  Act ;  and  that  he,  the 
said  George  Ledgard,  so  beine  elected 
such  councillor  as  aforesaid,  did  after- 
wards, and  before  he,  the  said  George 
Ledgard,  in  any  way  acted  as  such 
councillor  as  aforesaid,  except  as  in  the 
said  Act  is  in  that  behalf  excepted 
and  allowed,  duly  make  and  subscribe 
the  declaration  of  his,  the  said  George 
jLedgard's,  acceptance  of  the  said  office 
of  councillor,  and  of  his,  the  said 
George  Ledgard^s  qualification  for  the 
same,  in  the  said  Act  prescribed,  ac- 
cording to  the  provisions  of  the  said 
Act;  and  thereupon  he,  the  said  George 
Ledgard,  was  then  and  there  duly  ad- 
mitted into  the  said  place  and  office  of  a 
councillor  for  the  said  town  and  borough 
of  Poole;  by  reason  of  which  said  pre- 
mises, he,  the  said  George  Ledgard  then 
and  there  became  and  was  a  councillor 
of  the  said  town  and  boroueh,  to  wit,  at 
the  county  of  /We  aforesaid,  by  virtue 
whereof  he,  the  sud  George  Juedgard, 
2l 
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one  of  nine  councillors  for  the  South-east  Ward  of  the  borough.  Od  ftie  part 
of  the  crown  the  ibllotring  6cts  were  opened.  Thd  electbn  tedk  pbce  in 
l)ecember,  1885,  and  there  were  two  parties,  one,  called  thetnayor^  party, 
and  the  other,  the  town  party.  The  defendant,  and  eight  others  w^  sup- 
ported by  the  mayor's  party,  and  Messrs.  Salter  and  Conway,  bf  the  town 


for  all  the  time  in  the  said  information 
in  that  behalf  mentioned,  did  use  and 
eterciie  the  office  of  a  couDeillor  of  the 
said  town  and  horougli,  and  durine  all 
the  said  time  did  there  claim  to  be  a 
councillor  of  the  said  town  and  horoueh, 
ahd  to  have  and  enjoy  all  the  liberties, 
privileges,  and  franchises  to  the  office  of 
a  councillor  of  the  said  town  and  bo- 
rough belonging  and  appertaining,  as  it 
was  lawful  for  him  to  do ;  without  tki$^ 
that  he,  the  said  George  Ledgard  did 
usurp  the  said  office,  liberties,  privileges, 
and  franchises,  for  and  during  all  the 
said  time,  in  the  said  information  in  that 
behalf  mentioned,  or  any  part  thereof, 
upon  our  said  lord  the  king,  in  manner 
and  form  as  by  the  said  information  is 
above  supposed,  all  which  said  several 
matters  and  things  he,  the  said  George 
Ledgard^  is  ready  to  verify,  as  tlie  Court 
shall  consider;  wherefore  he  prays 
judgment  that  he  may  be  dismissea  and 
dischaiged  by  the  Court  here  of  and  from 
the  premises  aforesaid,  &c. 

Second  plea. — ^And  for  a  further  plea 
in  that  behalf,  the  said  George  Ledgard^ 
by  leave  of  the  Court,  saith.  That  nere- 
tofore,  to  wit,  on,  &c.,  an  election  was 
duly  had  and  made  before  Robert  Ulade, 
Esq.,  mayor  of  the  said  town  and  bo- 
rough, in  the  said  town  and  borough, 
ef  nine  councillors  for  the  South-east 
Ward  of  the  said  borough,  pursuant  to 
the  provisions  of  the  said  Act  of  Par-' 
liament,  and  that  he  the  said  George, 
was  then  and  there  a  candidate,  to  be 
elected  one  of  such  nine  councillors,  he, 
the  said  George,  being  duly  qualified  in 
that  behalf.  And  the  said  George  fur- 
ther says,  that  after  the  said  election  he 
waa  duly  declared  by  the  said  mayor, 
then  heme  the  returning  officer  in 
that  behalf,  to  have  been  elected  one  of 
the  said  nine  councillors  for  the  said 
ward  J  and  thereupon  the  sud  George 
then  and  there  accepted  the  said  office, 
and  complied  In  all  things  with  the  pro- 
visions of  the  said  Statute^  and  took  upon 
hiiaself  the  duties  of  the  said  office  for 
the  said  time,  in  the  sud  information 
mentioned.  And  the  said  George  fur- 
ther says,  that  at  the  espiration  of  the 
said  time,  and  Jong  before  the  exhibit- 
ing of  the  said  information,  to  wit,  on, 
&c.,  he,  the  said  George,  was  duly 
chosen  and  elected  to  be  one  of  the 
aldermen  of  the  said  town  and  borough ; 


and  the  said  George  then  took  upon 
himself  the  sud  ofBee  of  alderman,  and 
then  wholly  eeassil  to  be  or  ooatiBBea 
councillor  tor  tiieaaid  town  and  boresglii 
and  the  said  George  hath  not  usurMd, 
and  doth  not  usurp  the  said  office,  liW 
ties,  privileges,  awl  ftsaeliises,  or  say 
part  thereof,  of  our  aaid  lord  the  kiag,  n 
m  the  said  information  is  above  suppss- 
ed ;  and  this  the  said  George  is  ready  to 
verify;  wherefore  he  prays  judgttent,'&e. 

Jie|)ltcation  to  the  first  plea.  That  he, 
the  said  George  Ledgard,  was  not,  at  the 
conclusion  of  the  said  election  in  the  said 
plea  mentioned,  duly  ascertained  accord* 
inf  to  the  provisions  of  the  said  Act  intbe 
said  plea  mentioned,  to  be  one  of  sosaany 
of  the  several  persons  voted  for  at  the 
said  election,  being  equal  to  the  nnmber 
of  persons  then  to  be  chosen,  who  had 
the  greatest  number  of  votes  at  the  tsid 
election.  And  that  he,  the  said  Gewgt 
Ledgard,  was  not  duly  declared  to  w, 
and  was  not  duly  eleded  a  councillor  for 
the  said  town  and  borough  of  Pook, 
under  and  by  virtue  of,  and  according 
to  the  provisions  and  directions  of  the 
said  Act  of  Parliament,  in  manner  aad 
form  aa  the  said  George  Ledgeird  hath, 
in  and  by  his  said  plea,  above  allegtd. 
And  this  the  said  coroner  and  attorney 
of  our  said  lord  the  kinr,  for  oar  said 
lord  the  king,  praya  auy  oe  inquired  of 
by  the  country. 

Replication  to  the  second  plea.  The 
coroner  and  attorney  of  our  aaid  lord  the 
king  says,  That  by  reaaon  ef  aa  v  thmg 
by  the  said  George  Ledgmrd^  in  his  said 
last  plea  above  aneged,  our  said  lord  the 
king  ought  not  to  M  barred  from  prcse- 
cuting  the  alarcaaid  i nfimuitioB  agamrt 
him  the  said  Gei^ge  Ledgmrd»  hesaaie 
protesting  that  that  plea,  and  the  mat- 
ters therein  contained  in  maanet  and 
form  aa  the  sane  ate  above  pkadadfr  ass 
whoUy  insufficient  in  law  ;  ioa  a  ai|»lica- 
tion  nevertheless  the  sud  coroner  and 
attorney  for  our  said  lord  the  ting  nyi, 
that  tlioagh  tma  St  ■  tiuis  tM  said 
Geoege  Ledgmfd  wm  dee|affBd  Iqr  the 
said  mavor  to  have  been  elected  one  of 
the  said  nine  councillors  for  fhe  saki 
ward,  yet,  that  in  tratfa  and  in  fitet,  the 
said  George  Ledgard  waa  not  dnly 
elected  one  of  the  eouncillora  of  tiie  said 
ward ;  and  this  the  said  coroner  and  at- 
torney of  our  said  lord  the  king  is  ready 
to  verify. 
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pnctj.  .  PmiioDS^  tp.Ahe,|9l^tkin,  the  committee  of  SaUer  and  Conway  deter-   Ottgetd  Hemk. 
mined  to  afdQ|kt «  yotin^  Ff^P^r  of  a  blue  colour,  and  persons  were  stationed     'i^^^!^^ 
at  ttei  palling;,  piffles  to  coui^t  the  number  of  blue  papers  which  were  deli-  v. 

Tered.  A^tiieqlQ^pf  the  flection,  the  major  returned  the  defendant,  and  the  I'SnoAan. 
other  eigl^  persons,  as  being  duly  elected.  After  the  election,  the  town  party, 
being  dissatisfied  with  the  decision  of  the  returning  officer,  demanded  to 
see  the  voting  papers,  and  it  was  then  discovered  that  several  of  them  were 
m  duplicate,  some  being  of  a  blue  colour,  and  (he  others  white.  If  all  the  blue 
papers  faadMbean-  leoMvedr  and  the  white  duplicates  excluded,  then  Salier 
would  ba'v^  %8d  mors  votes  than  the  defendant ;  and  it  was  only  by  excluding 
the  bfiie»  an4.^^t^t'Q€^  ^^^  white  papers,  that  the  majority  of  votes  appeared 
to  be  IB  lavottBtirf  the  defendant ;  several  of  the  blue  papers  given  in  favour 
f^SMsr,  Were  also  ibund  torn,  and  some  were  missing. 

In  support  of  this  case,  the  town  clerk  was  called  as  a  witness.  He  pro- 
duced a  box,  containing  all  the  voting  papers,  which,  he  stated,  he  had  re- 
cdved  Oom  the  late  town  clerk ;  and  that  they  had  remained  in  his  custody 
ever  since,  and  that  he  had  produced  them  for  inspection  to  several  burgesses, 
who  bad  required  to  see  them.  Upon  cross-examination,  it  appeared  that 
he  waa  elected  town  clerk  in  Januartf,  1836,  after  the  election  had  taken  place, 
and  that  the  papers  were  soon  afterwards  brought,  by  the  clerk  of  the  former 
town  clerk,  to  the  witness's  office,  in  a  box,  which  was  received  by  one  of  his 
darka,  who  took  the  key  and  gave  it  to  the  witness.  Upon  this  evidence  it  was 
objected,  by  the  defendant's  counsel,  that  the  papers  were  not  properly  identi- 
fied ;  that  the  mayor  ought  to  have  been  called  to  prove  that  the  box  contained 
the  identical  papers,  which  were  delivered  at  the  poll ;  and  also  that  the  former 
town  clerk,  and  the  two  clerks,  through  whose  hands  the  papers  had  passed, 
oi^ht  to  have  proved  their  identity.  On  the  other  hand,  the  counsel  for  the 
relator,  referred  to  the  35th  section  of  the  Municipal  Act,  and  contended,  that 
aatiie  papers  were  public  documents,  coming  out  of  the  custody  of  a  fftiblic 
officer,  sufficient  proof  had  been  offered  to  make  them  admissible  in  evidence. 
The  learned  judge  was  of  that  opinion,  and  the  objection  was  overruled. 

A  ditteostion  then  took  pUoe  as  to  the  right  of  the  relator  to  prove  which 
of  Ibe  duplicate  papers  had  been  delivered  by  the  voters  at  the  election.  The 
kanwd  judge  albwed  the  voters  to  be  examined  to  prove  that  fact,  in  all  the 
oaor  wtera  duplicates  and  torn  papers  were  found.  These  voters  stated, 
Aat  tiiey  had  only  delivered  one  blue  paper  at  the  poll.  Witnesses  were 
atfin  jftT aipined  to  shew,  that  some  of  the  mayor's  party,  were  seen  to  deliver 
muiejitmnf  one-paper  ai  the  poll. 

'''MMr'Ihe  pdl  had  been  corrected,  by  receiving  this  evidence,  it  appeared 
^l^'^^l^ff ,w^  in  a  nuyority ;  and  the  defendant's  counsel  then  proposed  to 
sha^jfiihaliyiwO'JBf  Ibepersons  who  had  voted  in  SaUet's  favour,  ought  not 
t§ikM4de(^<<^ili^  burgess  roR ;  but  the  learned  judge  held,  that  such  evi- 
omfi^ifjif,  )ffi  admissible.  It  was  also  contended,  that  as  the  issues  were 
faiae4fihfti»l«ior  was  not  entitled  to  a  verdict,  unless  it  was  shewn  that  Saiier 
M  tllele^M^MJlA'cA^tes  were  duly  qualified  to  be  elected.  Theleamed 
|WJJfc  j^^^^fl^^'this  objection,  and  a  verdict  was  found  for  the  crown, 
vitn  kiave  loeenFed  for  the  defendant  to  move  to  set  it  aside,  and  to  enter  a  ver- 
diet  in  his  ftvoar,  upon  the  several  objections  which  have  beenmentkmed. 

Id  SfieJkaebnas  Term,  1836,  a  rule  nut  was  obtamed  accordingly,  or  for  a 
new  trial 
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Qiie-i^»nendu  Erie,  Crowder,  and  Newman  shewed  cauBe.-— First,  kuifieieiit  evidoice  has 
The  Queen  ^^^^  ^^  ^^  ^"^^  ^  P>^^^  ^^  polKn^  papers.  B/  the  86llifeiKtki  of  the 
5  A  6  ff^  4,  c.  T6,  it  is  enacted,  that  after  the  910611011  'ti  the  Mooil,  the 
mayor  shall  cause  the  voting  papers  to  be  kept  in  the  town  derldt  offioe  ibr 
six  months,  at  the  least,  after  the  election ;  and  that  the  town  derk  shali  per- 
mit any  burgess  to  inspect  the  voting  papers  of  any  year.  Therefore,  these 
papers  were  produced  from  the  proper  custody ;  and  by  analogy  with  all  the 
cases  where  public  documents  have  been  received  if  ihey  come  fton  a  pro- 
per custody,  the  proof  was  sufficient.  If  public  documents  were  not  thus 
permitted  to  be  proved,  great  inconvenience  would  result,  and  the  rule 
has  been  many  times  acted  upon.  Thus,  the  copy  of  an  ofidal  paper,  made 
in  pursuance  of  an  Act  of  Parliament  by  an  officer  of  the  customs,  eontsining 
an  account  of  the  cargo,  is  evidence  to  prove  the  shipping,  John$on  t. 
Ward  {6),  And  there  are  many  other  cases  to  the  same  e&et,  Wallaa  v. 
Cook{c),  Rex  v.CrMiley(d),  It  was  in  evidence,  tliat  these  papers  had 
been  treated  as  public  documents,  because  the  town  clerk  stated^  that  they 
had  been  shewn  to  several  of  the  burgesseSy  in  pursuance  of  the  35th  sec- 
tion of  the  Statute.  When  the  former  town  clerk  went  out  of  office,  be  vas 
required  by  the  66th  section  to  deliver  up  all  papers  conoeroing  the  body 
corporate;  and  it  is  also  provided^  that  all  the  charters,  deeds,  munimeotF, 
and  records,  shall  be  kept  in  such  place  as  the  coHocil  should  dirsdy  "  and 
that  the  town  clerk  for  the  time  being  shall  have  the  charge  and  custody  of, 
and  be  responsible  for  the  same." 

The  next  question  is,  whether  the  defendant  was  entitled  to  shew,  that 
parties  who  voted,  were  not  entitled  to  be  on  the  burgess  roll ;  in  other 
words,  whether  the  register  can  be  opened.  It  is  quite  settled  that  no  such 
inquiry  could  be  entered  into.  In  S^fmrnere  v.  R^fem(e%  which  was  aa  at- 
formation  by  qua  warraniOt  one  of  the  questions  was,  whether,  upon  the  trial, 
the  qualification  of  certain  voters,  who  voted  as  common  ooaociimen,  eookl 
be  inquired  into;  and  Lord  ManeJUld^  C.  J.,  says,  upon  this  subject,  "  The 
next,  which  is  an  olgection  of  lem  difficulty,  is,  that  the  judge  below  has  re- 
fused to  go  into  the  qualification  and  capacity  of  several  freemeo  and  com- 
mon  oouncilmen,  who  oiered  their  votes.  Let  us  state  the  objection  as  it  is 
put,  and  examine  it ;  the  proposition  is,  that  the  judge,  on  this  informatioo, 
should  have  done  exactly  what  he  ought  to  have  done,  if  the  title  of  these 
persons,  who  were  common  oouncilmen  defactOp  had  actually  been  in  ques- 
tion before  him  upon  quo  warratUo.  They  were,  de  facto,  members  of  the 
corporation,  admitted,  sworn,  and  in  the  actual  enjoyment  of  the  office.  The 
question  is,  whether  the  judge,  collaterally  at  the  trial,  ought  to  have  gone 
into  the  validity  of  these  men's  titles  ?  CoukI  the  mayor  have  gone  into  it 
at  the  electwn  ?  I  am  very  clear  he  could  not.  When  the  right  of  election 
is  in  freemen,  in  their  corporate  description,  whether  they  were  duly  chosen 
or  not,  is  not  to  be  tried  at  the  election  of  a  third  person,  but  tbegr  mu^t  be 
properly  ousted.^ 

That  case  was  recognized  in  The  King  v.  Hmgk$s(J).    There  is  pothing 

in  the  Municipal  Act  to  alter  the  kw  in  this  respect.   By  the  6th  section,  the 

'buiigesses  are  described  as  a  constituent  part  of  the  coipoiation,  the  title 

being,  "  the  mayor,  aldermen,  and  burgesses."    The  ninth  section  enacts, 

6  Esp.  49.  (e)  Cowper,  507. 

SEsp.  117.  (/)4B.&C.a77. 

2  Esp.  526 


TRINITY  TERM,  1838.  493 

that  oettein  jperaons  slmll^  if  didy  enrolledt  be  ** burgesses  of  such  borough,  Queei^BeruA, 
and  jneoAiers  of  tiie  body  corporate."  Then  the  22d  sectioo  diroctcv  that  the 
listot  frhetk  eopied  into  a  book, ''  shall  be  the  buigess  roll  of  the  burgesses  of 
9\iA  bonraghy  entitled  to  vote  in  the  choice  of  the  councillors  of  such 
berongh."  And  the  29th  section  expressly  provides,  that  every  burgto, 
who  shall  be  enrolled  on  the  burgess  roll,  for  the  time  being,  shall  be  entitled 
to  vote  b  the  election  (^councillors.  It  is  therefore,  manifest,  that  the  title 
of  a  burgeea  cannot  be  questioned  in  a  proceeding  like  the  present. 

[The  Lovd  Chief  Justice  intimated  that  it  would  not  be  necessary  to  hear 
the  coanael  for  the  rektor,  on  the  question  raised  as  to  the  qualifications  of  the 
candidates.] 

BampoM,  Serjt.,  Bantow,  Bond,  and  Butt,  in  support  of  the  rule. — ^First  it 
was  incumbent  on  the  relator  to  shew  that  nine  persons,  other  than  the  defend- 
ant, were  duly  elected  as  councillors ;  because  the  replication  is,  that  the 
defendant  was  not  duly  elected.  That  issue  is  not  established,  unless  the 
qnalificationB  of  the  nine  candidates  be  first  proved.  The  thirtieth  section 
<^  the  Statute  requnres  that  the  election  shall  be  made  from  the  persons  quali- 
tfed  to  be  councilors ;  therefore,  if  either  of  the  nine  other  candidates  was 
disquafifled,  then  the  defendant's  electkm  would  still  be  good.  In  substance, 
tiid  lepKcaiion  amounts  to  this  :  you,  the  defendant  were  not  duly  elected, 
because  nine  other  duly  qualified  persons,  were  elected.  And  the  affirmative 
lay  upon  the  rehtor. — [PaffMcm,  J. — It  is  sufficient  for  the  relator  to  say, 
yoa  the  defendant,  were  not  duly  elected,  because  there  was  a  majority  of 
votes  given  lor  other  persons.  If  the  other  parties  were  ineligible,  a  quo 
wanwUo  would  lie  against  them.}— There  are  many  cases  which  shew,  that 
ifnoiliee  of  the  ineligibility  of  any  candidate  is  given  at  the  election,  all  the 
votes  wbk^  are  given  for  such  disqualified  persons  are  thrown  away,  and  the 
person  who  is  next  on  the  poll,  is  duly  elected.  The  King  v.  Monday  {g\ 
T%9  King  v.  Hawkin$  (Ji),  The  King  v.  PMry  {%).  Then  as  none  but  per- 
sons qualified  to  be  elected  are  eligible,  the  returning  officer  is  bound  to  see 
that  the  party  who  has  the  greatest  number  of  votes  is  eligible.  If  he  be 
not  eligiUe,  it  would  be  his  duty  to  return  the  qualified  person  who  has  the 
greatest  number  of  votes. — [Pa/fe«ofi,  J.— The  Statute  inflicts  a  penalty 
upon  any  one  who  acts  without  being  qualified  {j),  I  should  rather  think 
that  it  is  the  duty  of  the  returning  officer  to  declare  the  party  who  has  the 
greatest  number  of  votes  to  be  elected  .]-^If  notice  of  the  disqualification  had 
been  grren,  then  it  has  been  decided  Uiat  the  returning  officer  may  use  his 
£scretion,  Qumii  v.  Hiom$(k). 

Tile-next  point  is,  whether  the  identity  of  the  voting  papers  was  sufliciently 
pto^hsd.  The  (own  clerk  produced  a  number  of  loose  papers,  some  torn,  and 
some  in  duplioafe.  No  evidence  was  gaven  to  shew  that  these  were  the  papers 
which  were  examined  by  the  mayor,  after  the  poll  had  closed ;  or  to  prove  whkh 
of  tte  papiers  had  been  eoonted,  in  those  cases  where  duplicates  were  found. 
This  ought  to  have  been  explained,  by  calling  the  mayor  who  presided  at  the 
election.    It  might  be  the  fact,  that  all  the  voting  papers  were  not  produced, 

Or)  Cowper,  530,  ( j)  Sec  sec.  53. 

(A)  10  Ewt,  21 1.  Ik)  3  N.  &  P.  148. 

(f)  14  East,  549. 
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j^Bmiu  or  that  some  had  been  fhtudulently  taken  awaj,  and  othen  snbsdtnted,  by 
ThTouiBii     ^'^to>^  ^^  ^^  access  to  them  since  the  election.    The  papers  are  not  in 
9.  the  nature  of  a  polUbook ;  but  even  if  thej  were,  more  proof  was  necessary, 

^^'^^'  because  a  committee  of  the  House  of  Commons  will  not  receive  a  po1l-!)ook 
unless  it  is  proved  to  be  in  the  same  state  as  when  the  poll  was  taken  (/).  The 
cases  which  have  been  cited  on  the  other  side,  are  not  applicable  to  the  pre- 
sent question ;  because  these  papers  are  not  documents  prepared  by  any 
public  officer,  so  that  the  Court  would  presume  that  he  had  dolj  exercised 
the  duties  of  his  office.  There  is  no  record  made  of  the  persons  who  voted, 
and  it  was  therefore  essentially  necessary  to  prove,  that  thd  paters  which 
were  produced,  were  the  very  papers  which  were  used  at  the  election;  Hei% 
the  town  clerk  was  not  in  office  at  the  time  of  the  election,  and  therdbr^  be 
was  unable  to  give  any  evidence  of  identity.  In  all  cases  where  documents 
have  been  permitted  to  prove  themselves,  it  is  because  of  the  inevitable  ne- 
cessity of  the  case  ;  as,  when  parties  are  dead,  or  are  absent  from  the  country. 
If  it  is  conceded  that  these  documents  are  of  a  public  nature,  then  a  copy 
would  be  receivable  in  evidence,  upon  the  same  ground. 

Then  it  was  competent  for  the  defendant  to  shew  that  persons  who  voted 
at  the  election  were  not  entitled  to  be  upon  the  burgess  roll.  By  the  29th 
lection,  a  clear  distinction  is  drawn  between  a  burgess,  and  a  burgess  who 
is  entitled  to  vote.  He  cannot  vote  unless  his  name  appears  upon  the  roll. 
Now  the  title  of  a  party  cannot  be  impeached  by  quo  warranto,  unless  he  is 
in  possession  and  user  of  such  a  franchise,  as  may  properly  be  the  subject  of 
such  information.  A  burgess  cannot  be  said  to  be  in  possession  of  any  such 
office  or  franchise  (m) ;  and,  therefore,  unless  the  title  of  a  burgess  may  be  in- 
quired into,  in  a  proceeding  like  the  present,  there  would  be  no  mode  of  qaes- 
tioning  his  right  to  vote.  T%e  King  v.  Mein  (n),  and  The  King  v.  Hvphet, 
are  authorities  to  shew  that  the  title  of  an  elector  may  be  impeached  upon  any 
inquiry  relating  to  the  title  of  the  elected,  when  there  is  no  other  remedy. 

Lord  Denman,  C.  J. — The  first  question,  is,  whether  the  defendant  is  en- 
titled to  have  the  verdict  entered  fur  him.  The  ground  of  that  application 
is  that  the  defendant  having  pleaded  Uiat  he,  being  duly  qualified,  was 
elected,  and  the  replication  being,  that  he  was  not  duly  elected,  it  must 
follow,  if  the  replication  is  fully  expanded,  that  it  amounts  to  an  allegation, 
that  the  defendant  was  not  duly  elected,  because  other  persons  duly  quali- 
fied, were  elected ;  and  it  is,  therefore,  said,  that  the  relator  was  bound  to 
prove  the  qualifications  of  the  other  candidates.  The  expression  in  the  30th 
section  of  the  Statute  is,  that  the  election  shall  be  made  from  persons  qualified 
to  be  councillors ;  and  that  would  appear  to  make  it  necessary  that  proof  sl|ou)d 
be  given  of  their  being  qualified  ;  but  when  we  look  at  the  35th  sec|ioD».suyh 
does  not  seem  to  be  the  proper  construction.  That  section  requifes  tM 
the  mayor  and  assessors  shall  examine  the  voting  paperSj^  for  the  purfiose  of 
ascertaining  which  of  the  persons  voted  for  are  elected ;  and  thc^t  so  many  of 
such  persons  as  shall  have  the  greatest  number  of  votes,  shall  be  deemed  to 
be  elected.    The  28th  section  points  out  the  necessary  q[ualificatioqs  for  coun 

(I)  See  the  cases  collected  in  Rogers'         (m)  But  see  The  Queen  v.  Pepper, 
Law  of  Election  Comuiittecs,  140,  2d      arUey  135 ;  andl  Vict.,  c.  78,  tec.  23. 
edit  (n)  3  T.  R.  596. 
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cillors ;  bnt  in  the  present  cane  it  does  not  appear  that  any  objection  was  Qiun^t^endi. 
made  at  the  election  to  the  qualification,  of  any  of  the  parties,  and  therefore  we 
niust  assume  that  they  were  duly  qualified,  and  the  mayor  was  bound  to 
return  them.  It  was  not  necessary,  therefore,  for  the  relator  to  prove  their 
qualifications,  but  it  was  sufficient  for  him  to  shew  that  one  of  the  candidates 
had  a  nuyority  of  legal  votes.  If,  therefore,  that  had  been  made  out,  the  ver- 
dict must  have  stood.  But  another  question  is,  whether  sufficient  proof  of 
the  rotiog  papers  was  o&red  by  the  relator.  The  foundation  of  his  case 
coQsisted  of  the  poUiog  papers,  which  were  produced  from  the  custody  of  the 
town  clerk.  It  is  contended  that  the  35th  section  of  the  Statute,  makes  this 
the  proper  custo4y  of  the  papers,  as  public  documents ;  but  I  think  it  would 
be  eogiafling  something  upon  the  section,  to  say  that  these  papers,  per  w, 
ought  to  be  taken  as  any  evidence  at  all.  If  any  acts  were  directed  to  be 
done  by  the  town  clerk,  we  should  not  presume  that  they  had  been  done  im- 
properly or  fraudulently;  but  the  poll  is  to  be  evidenced  by  these  loose  papers, 
and  probably,  the  mere  custody  of  such  documents,  without  proof  that  they 
were  used  at  the  election,  would  be  insufficient.  But  here,  it  appears 
that  the  papers  had  been  transferred  from  one  person  to  another ;  and  upon 
this  pointy  namely,  that  they  ought  to  have  been  properly  traced,  there 
must  be  a  new  trial.    It  is  unnecessary  to  say  any  thing  on  the  other  points. 

LiTTLBDALB,  J. — ^I  am  of  the  same  opinion.  I  do  not  say  whether  it  would 
have  been  sufficient  to  trace  and  prove  these  voting  papers,  without  calling 
the  voters.  They  came  into  the  custody  of  the  town  clerk  within  the  six 
months ;  but  the  former  town  clerk  ought  to  have  been  called.  I  admit  that 
the  office  of  the  town  clerk  was  the  proper  custody  for  these  papers,  but 
they  were  not  sufficiently  authenticated.  Therefore,  without  considering 
whether  they  would  have  been  sufficiently  proved  if  they  had  been  traced, 
I  agree  that  there  ought  to  be  a  new  trial. 

PiTTesoN,  J. — I  am  of  the  same  opinion  upon  both  points.  As  to  the  first 
pointy  the  construction  contended  for  by  the  defendant  cannot  be  correct. 
The  electors  must  take  upon  themselves  to  elect  persons  who  are  duly  quali- 
fied. There  is  no  opportunity  of  giving  notice  of  disqualification ;  and  that 
proves  the  more  strongly,  that  it  is  the  duty  of  the  returning  officer  to  return 
those  persons  who  have  a  majority  of  votes.  There  are  elections  where  no- 
tices may  be  given,  and  if  the  returning  officer  believes  the  candidate  to  be 
disqualified,  he  perhaps  ought  not  to  return  him;  but  there  the  question  is 
obtruded  upon  him  by  the  electors.  But  here,  as  the  election  is  secret,  the 
electors  cannot  give  notice  to  the  returning  officer ;  and  if  he  may  himself 
take  the  objection,  I  cannot  conceive  a  more  ready  mode  of  permitting  fraud. 
It  would  then  be  in  the  power  of  the  returning  officer  to  assert,  that  the 
caodkbte  who  had  the  largest  number  of  votes,  was  disqualified,  and  so  com- 
pel biili  to  seek  redress  by  a  quo  warranto  information.  It  seems  to  me  that 
the  Act  of  Parliament  has  studiously  made  the  office  of  the  returning  officer 
merely  ministerial ;  he  is  to  examine  the  voting  papers,  and  return  and  de- 
clare as  dniiy  elected,  the  persons  who  have  the  miyority  of  votes.  Whether 
they  are  qualified  or  not,  it  is  not  his  duty  to  inquire.  I  say  nothing  as  to 
what  his  duty  may  be,  if  their  names  did  not  appear  on  the  burgess  roll.    It 


Tht  Quicn 

tSIHIAtll. 
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iMM  to  me,  thftt  even  if  the  rek^or  had  spcciallj  replied  the  electioo 
of  o^r  persons,  il  would  not  have  heen  necessarj  to  prpve  that  they  were 
ifoaKied. 

Then,  as  to  the  other  point,  I  cannot  find  in  the  Act  of  Pariianient 
any  thing  like  a  record  of  an  election.  There  are  voting  papers,  and 
they  are  to  be  kept  by  the  town  clerk  for  sii^  months  aAer  the  election. 
During  that  time,  so  many  persons  may  demand  a  sight  of  thern,  that  much 
opportunity  may  be  afforded  for  fraud  ;  but  at  the  same  time,  the  town 
clerk  who  receives  a  remuneration  for  his  services,  would  no  doubt  be  an- 
swereble,  for  their  safe  custody.  But  here  the  question  arises,  whether  tbe^? 
particular  documents  were  the  very  papers  which  were  delivered  at  the  elec- 
tion. If  they  are,  the  learned  judge  has  properly  decided  that  they  are  con- 
clusive. But  there  was  no  proof  of  identity.  It  appears  that  they  were 
handed  over  by  the  clerk  of  the  old  town  clerk,  to  the  clerk  of  the  new 
town  clerk.  Now,  all  the  parties,  through  whose  hands  the  documents 
passed,  ought  to  have  been  examined  ;  and  perhaps  it  was  necessary  to  call 
the  mayor  also.  The  number  of  witnesses  would  not  be  inconvenient  j  and 
it  is  the  daily  practice  in  criminal  prosecutions  to  call  a  larger  number  of 
witnesses,  for  the  purpose  of  supplying  links  in  the  chain  of  evidence.  I  do 
not  think  it  is  necessary  to  determine  whether  the  voters  ought  to  have  been 
called  or  not. 


Wiixum,  J.-*-I  am  of  the  same  opinion  on  both  points.  No  doubt  the 
custody  of  the  documents  was  proper  at  the  time  of  the  trial.  The  question 
was,  whether  the  custody  had  been  proper  previous  to  that  time ;  and  whether 
these  were  the  identical  papers  which  had  been  received  by  the  mayor  at  the 
electioo.  In  this  respect  there  was  a  chasm  in  the  evidence,  and  oods&- 
queotly,  the  identity  of  the  documents  was  led  in  doubt. 

On  the  first  point  I  content  myself  with  saying,  that  the  duty  of  the  re- 
turning officer  is  confined  to  declaring  the  number  of  votes  which  are  given 
to  each  person.  There  is  nothing  in  the  Act  of  Parliament  which  gives 
him  a  discretionary,  and  tnily  dangerous  power,  of  originating  objections  (o 
the  elected^  in  his  own  mind.  The  rule  will,  therefore,  be  only  for  a  new 
Uial. 

Rule  for  new  trial  absolute. 


Mai/  29. 


Slack  v.  Sharp. 


The  defendant,      A  SSUMPSITfoT  use  and  occupation.    The  following  facts  were  submit- 

fro^lr^J*?*"*  ted  for  the  opinion  of  the  Court,  under  3  &  4  W,  4,  c.  42,  s.  25. 

^rem?^*^*S!der       "^^  defendant  was  tenant  to  the  plaintiff  of  certain  premises,  from  the 

rpJSoTljJiee!'    Ist  January,  1833,  until  the  time  of  the  bankruptcy  and  fiat,  hereafter- 

ment,  at  a 

rent  payable  half-yearly,  became  bankrupt  before  a  half-year's  rent  was  due;  and  afterwards, 

in  pursuance  of  6  Gea  4,  e.  16.  sec.  Ift,  dplirered  up  the  premises  to  the  plainufT.    In  an 

action  bv  the  plaintiff  against  the  defendant  for  use  and  occupation  of  the  premises  up  to  the 

time  of  the  bankruptcy :— HeW,  1st,  That  the  tenancy  was  within  the  75th  section  of  the  Statute ; 

and  2d,  that  the  plaintiff  was  not  entitled  to  recover  m  the  action,  as  no  rent  was  due. 


Sma&p. 
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mentioned.    The  tenancy  ^rw  from  year  to  year,  at  the  rent  of  50/*,  pajiabk  4HI   Oifj^j^BriKfc. 

tlie  6th  of  April,  and  the  Cth  of  October,  in  every  year-    On  tW  dtet  d«y  of        slack 

March,  1834,  a  fiat  in  bankruptcy  was  duly  issued  against  the  defniljhnt, 

wiio  duly  made  application  to  the  assignees  to  accept  the  said  piwiiltesy 

which  they  declined,  whereupon  the  defendant  did,  within  fourtcton  day»  after 

notice  of  such  refusal,  conformably  to  the  Statute  6  G90.  4,  c.  1ft,  s,  W  («)» 

duly  ofier  to  deliver  up  possession  of  the  said  premises,  to  the  plaiatilC 

on  the  5th  day  of  April,  1834 ;  and  the  plaintiff  accepted  the  possession  on 

the  7th  o{  April,  1834. 

The  plaintiff  seeks  to  recover  from  the  defendant  compensation  for  the 
defendant's  enjoyment  of  the  said  premises  from  the  6th  of  October,  1833 
until  the  issuing  of  the  fiat,  on  the  31st  of  March,  1834.  If  the  Court  shall 
be  of  opinion  that  the  plaintiff  is  entitled  to  a  verdict,  the  rent  is  to  be  consi- 
dered the  measure  of  damages,  in  proportion  to  the  time  of  occupation. 

Wighiman,  for  the  plaintiff. — ^No  doubt  could  be  entertained  as  to  thb 
plaintiflTs  right  to  recover  in  this  action,  if  the  75th  section  of  the  bankrupt 
Act  were  not  in  existence,  Avriol  v.  Mille  (6),  Boot  v.  Wileon  (e).  In  the 
latter  case  it  was  decided,  that  aeeumpeit  lies  against  a  lessee  from  year 
to  year,  upon  his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding 
his  bankruptcy.  The  declaration  states,  that  the  plaintiff  is  entitled  to  a 
reasonable  sum  for  the  use  and  occupation  of  the  premises  up  to  the  31st  of 
March,  the  date  of  the  fiat  No  rent  has  been  paid  since  the  6tk  of  October, 
and  therefore  the  plaintiff  is  entitled  to  recover  ^r  the  intermediate  time,  pro 
rata.  Copdand  v.  Stepheni(d),  and  Tuck  v.  F\f9on{e)  decide,  that  when 
the  assignees  do  nothing  to  shew  their  acceptance  of  a  lease  for  years,  the 
eflect  of  the  assignment  is  suspended,  and  the  term  vests  in  the  bankrupt, 
until  they  make  their  election.  The  term,  therefore  having  once  vested  in 
the  bankrupt,  must  remain  in  him,  until  either  the  assignees  elect  to  takte  it, 
or  until  he  himself  delivers  it  up,  under  the  provisions  of  the  Statute.  The 
premises  were  not  delivered  up,  in  the  present  instance,  until  the  7th  of  April, 
and  up  to  that  period  the  interest  in  the  term  remained  vested  in  the  bank- 
rupt. A  tenant  from  year  to  year  is  not  tenant  for  any  certain  ixid  express 
period,  as  he  would  be  under  the  provisions  of  a  lease  under  seal ;  ar^S  al- 
though the  full  period  during  which  the  tenancy  might  have  extended  has  not 

(a)  See.  75  enacts,  **  Tliat  any  bank-  required)  elect  whether  they  will  accept 

rupt  entitled  to  any  lease,  or  agreement  or  decline  such  lease,  or  agreement  for  a 

for  a  lease,  if  the  assignees  accept  the  lease,  the  lessor,  or  persons  so  aereeing 

same,  liball  not  be  liable  to  pay  any  rent  as  aforesaid,  or  any  person  entitled  un- 

accming  after  the  date  of  the  oommis-  der  such  lessor  or  person  so  agreeing, 

sioD,  or  to  be  sued  in  respect  of  any  sub-  shall  be  entitled  to  apply  by  petition  to 

aequcDt  non-observance  or  non-parform-  the  Lord  Chancellor,  who  may  order 

ance  of  the  conditions,  covenants,  or  them  so  to  elect  and  deliver  up  jsuch 

agreements  therein  contained ;  and  if  lease  or  agreement,  in  case  they  shall 

the  assignees  dedine  the  same,  shall  not  decline  the  same,  and  the  possession  of 

be  liable  as  aforesaid,  in  case  he  deliver  the  premises,  or  may  make  such  other 

op  such  lease  or  agreement  to  the  lessor,  order  therein,  as  he  shall  think  fit.** 
or  such  nerson  agreeing  to  grant  a  lease,         (b)  4  T.  B.  94. 
within  fourteen  days  after  he  shall  have         (c)  8  East,  311. 
had  notice  that  the  assignees  shall  have         id)  I  K  Si  Aid.  593. 
declined  as  aforesaid ;  and  if  the  as-         (e)  6  Bing.  331. 
signees  shall  not  (upon  being  thereto 
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QMf^vBMMA.   arrifed,  the  pbmtiff  it  eatiUed  to  Ncover  a  reaaooable oompeosatioa  for  the 
Blaok        actori  ooeopation  of  the  preniaea.    The  7&(h  aectkn  in  the  Baokrupt  Act 
*"  was  inaerted  Ibr  the  beoefit  and  protectioii  of  landlords;  but  if  the  plain- 

tiff  18  fweffcpted  from  recovering  in  the  preaent  action,  he  is  altogether  with- 
out any  remedyy  to  reoover  the  r»t  which  has  aocnied  due  since  the  6th  of 

OffU,  ctmtrd. — ^The  provision  enabling  the  baokrapt  to  deitver  up  a  lesM, 
in  cases  where  his  assignees  refused  to  accept  it,  was  hiserted  in  the  7&th 
section  of  the  Statute,  because  great  hardships  had  been  fband  to  result  from 
the  absence  of  such  a  provision  in  the  49  Geo.  Z,  c.  121,  s.  19.  It  is  quite 
dear  that  the  plaintiff  would  not  be  entitled  to  recover  the  half-jear^s  rent, 
which  became  due  on  the  6th  of  Aprii,  and  it  is  not  contended  on  the  other 
aide  that  he  could  do  so.  But  the  exprem  contract  which  was  originaUy 
made  between  the  parties  was,  that  the  rent  should  be  payable  on  the  6th  of 
Apni,  and  the  6th  of  Odober,  and  it  is  impossible  to  contend  that  there  was 
alao  an  uaplied  contract,  that  if  the  defendant  should  oecome  a  bankrupt,  the 
plaintiff  should  be  at  liberty  to  recover  pro  rata  during  the  intermediate  time. 
In  Chrimman  v.  Legge  (/),  premises  were  demised  at  a  rent,  payable  quar- 
terly,  and  in  the  middle  of  a  quarter  the  lessor  told  the  lessee,  he  was  at 
liberty  to  quit ;  and  the  lessee  having  accordingly  given  up  the  premises,  it 
was  held  that  the  lessee  waa  not  entitled  to  recover  any  rent  In  that  case 
BmyUy,  J.,  said  **  WhiUhead  v.  Ci^ord(g),  shews  that  the  plaintiff  can- 
not recover  the  rent  for  the  whole  quarter.  But  then,  it  is  said,  he  is  enti- 
tled to  recover  rent  pro  rata  for  so  long  a  time  as  the  defendant  occupied  the 
premises.  Where  there  is  an  express  contract  between  the  parties,  none 
can  be  implied  The  plaintiff,  therefore,  having  destroyed  his  right  to  re- 
cover  the  rent,  according  to  the  contract,  has  destroyed  it  altogether.  Where 
a  party,  by  agreement,  engaged  to  pay  freight  on  arrival  at  a  8peci6ed  port, 
and  the  ship  never  arrived  at  that  port,  but  landed  her  cargo  at  an  inter- 
mediate point,  and  it  was  accepted  by  the  freighter,  it  was  held  that  the 
plaintiff  was  not  entitled  to  recover  a  proportionable  part  of  the  freight  for 
such  part  of  the  voyage  as  the  ship  performed ;  because  where  there  is  an 
express  contract,  the  law  will  not  imply  one  (A).  So  in  this  case,  the  parties 
having  entered  into  an  express  contract,  by  which  the  rent  was  to  be  paid 
quarterly,  I  think  the  law  will  not  imply  a  contract  to  pay  rent  for  any 
period  less  than  a  quarter." 

In  Thomas  v.  PFfV/iam«  (t),  it  was  decided  that  a  certificate  was  no  bar  to 
prevent  a  clerk,  hired  at  a  yearly  salary  from  recovering  for  a  part  of  a  year, 
during  which  he  served  the  bankrupt ;  but  that  was  on  the  ground  that  a 
dissolution  of  the  contract,  by  mutual  consent,  was  proved  at  the  trial  Hie 
point  decided  in  Tuek  v.  Fy$on  was,  that  the  surety  ot  a  lessor  waa  not  dis- 
charged by  the  bankruptcy  of  the  principal. 

Wigktman,  in  rqily/— If  the  plaintiff  cannot  recover  in  this  action,  he  is 
without  oxxj  remedy,  either  against  the  bankrupt,  or  against  his  estate. 

(/)  8  B.  &  C.  334.  (k)  Cook  v.  :ienmng9, 7  T.  &  381. 

(ii  5  Taunt  518.  (•)  1  A.  &  E.  685. 
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The  doetrine  offtpportionneiit,  which  has  been  adopted  for  the  relief  of  A   Qu^^iBmA. 
tenant,  where  he  has  been  deprived  of  the  use  of  a  purt  of  the  thing  demisedi        slaok 
IB  applicable,  to  relieve  a  landlord  in  a  case  like  the  present,  Bae.  Air.^t        ^^^ 
**ReHir  M.  2.  The  same  reason  for  giving  relief  is  applicable  to  both  oases.  In 
Temiin$ony.  Day  (J),  a  lessee  took  a  fiimi  nnder  an  agreement,  which  he 
never  signed,  and  the  terms  of  which  his  lessor,  in  a  material  point,  failed  to 
fulfil ;  and  in  an  action  for  the  use  and  occupation  of  the  farm,  it  was  held, 
thai  the  jnry  m%ht  ascertain  the  value  of  the  land,  without  regarding  the 
amount  of  rent  reserved  by  the  agreement.     Thanuu  v.  WiUiam$  is  an 
aBthority  in  &voar  of  the  plaintiff. 

Lord  De!(MAn,  C.  J. — This  is  the  case  of  a  tenant  from  year  to  yeav^  at  a 
rent  of  50/.,  payable  on  the  0th  ot  April,  and  the  6th  of  Oetober^  becoming 
a  bankrupt  on  the  SIst  of  March.  It  appears  that  after  the  bankruptcy,  the 
defendant  applied  to  the  ansignees  to  accept  the  premises,  and  on  their  refusal 
to  do  so,  he  delivered  up  the  possession  to  the  plaintiff.  The  question  as  to 
the  defendant's  liability  therefore  arises  under  the  75th  section  of  the  6  Gw. 
4,  c  16 ;  and  although  the  point  has  not  been  argued,  some  doubt  was  enter* 
tained  by  the  Court,  whether  a  taking  by  parol,  from  year  to  year,  is  within 
the  meaning  of  the  section ;  but  we  now  think  that  it  is.  The  question, 
therefore,  is,  whether  the  defendant  is  liable  to  pay  any  rent  This  depends 
on  the  meaning  to  be  given  to  the  words,  "  rent  accruing  due  after  the  date 
of  the  commission  ;'*  and  only  one  answer  can  be  given,  namely,  that  the  le- 
gislature would  have  distinctly  said  that  there  should  be  an  apportionment 
of  the  rent,  if  such  had  been  their  intention.  The  Statute  only  speaks  o 
rent  accruing  ailer  the  date  of  the  commission  ;  and  here  it  is  clear  that  no 
rent  was  due  until  the  6th  of  April,  Therefore  judgment  must  be  entered 
for  the  defendant. 

LiTTLEDALB,  J. — ^I  am  of  the  same  opinion. — I  agree  that  the  section  extends 
to  this  case,  because  it  cannot  be  taken  to  refer  only  to  leases  in  writing, 
although  it  would,  at  first  sight,  appear  to  be  so.  As  the  section  was  framed 
for  the  protection  of  the  tenant,  it  ought  to  receive  a  liberal  construction, 
and  although  it  speaks  of  defivering  up  the  lease  or  agreement,  it  seems  to 
me  that  the  defendant  having  delivered  up  the  possession  of  the  premises, 
he  may  be  taken  to  have  delivered  up  the  lease.  The  Statute  says,  that  if 
the  tenant  delivers  up  the  lease  to  the  assignees  or  the  lessor,  he  shall 
not  be  liable  for  any  rent  accruing  after  the  date  of  the  commission.  Here 
the  rent  was  not  due  until  after  the  date  of  the  commission ;  and  therefore 
the  bankrupt  is  not  liable.  In  Vin.  Adr.,  tit.  «  Rent,''  M.  2,  there  are 
sevei&(  cases  collected  on  the  subject  of  apportionment ;  but  they  all  appear 
to  refer  to  cases,  where  the  tenant  has  not  enjoyed  the  whole  quantity  of  the 
land  demised. 

Pattbson,  J. — ^Tliis  case  turns  on  the  meaningof  the  words,  *•  rentaderu- 
ing  after  the  date  of  the  commisskm.'*  Rent  accrues,  at  the  time  when  4t 
is  reserml  and  made  payable.    It  is  true,  where  there  is  no  express  demise, 

0)  2  Brod.  &  B.  680. 


600  TERM  REPORTS  Uf  tbi  QUEEITS  BENCR. 

Qat^B^.  Rawy  he  reoo^Fami  under ^ gmtmiwm  wumii  IbrtiieactfrioewipittBOoftlic 
pranifltSt  and  tken  it  angr  be  said  to  aocruo  dir  di#  tb  dU^,  as  laMe«t  on  « 
loaii  af  money.  Htra^  by  an  express  oontmct,  the  rant  is dnaata  fMirticalar 
tilne^  natiely.  the  etk  cfAprii,  and  at  no  other  time;  and  by  the  SCatale  the 
banknipt  is  relieved  from  any  rent  which  aoenies  alter  the  date  of  the 
commissioo.  The  words  leem  to  me  to  be  very  plain,  and  it  is  impossible 
to  say  tbat  the  defendant  is  liabla  If  it  had  been  intended  that  Uie  rent 
should  be  payable  pro  rwfo,  there  would  ha^e  been  a  pronsion  to  that  elect 
1  agree,  that  if  there  is  no  written  agreementy  the  Statute  is  satisied,  by 
giving  up  the  possession  of  the  premines,  and  it  would  narrow  the  conatnie- 
tion  too  much,  if  we  did  not  hold  that  it  was  applicable  to  parol  agreeomHs. 

Williams,  J. — This  point  is  easy  of  solution,  when  we  refer  to  the  con- 
tract between  the  parties  The  half  year's  rent  was  not  due  on  the  Slit  of 
March,  and  the  defendant  was  not  liable  for  any  rent,  for  the  occupation  op 
to  that  period.  Grimnum  v.  Le^pe,  is  very  much  in  point.  If  we  were  to 
imply  that  any  rent  accrued  due  on  the  81  st  of  March,  we  should  imply  a 
contract  which  never  existed  between  the  parties.  I  concur  with  the  rest  of 
the  Court  in  saying,  that  if  there  is  no  leue  or  agreement  in  vnritiog,  it  is 
sufficient  if  the  tenant  delivers  up  the  possession  of  the  premises. 

Judgment  for  defendant. 


•*~  *•  Lyons  v.  Martin. 

iBtrmpMtfor  HHRESPASS  for  takitig  the  plaintiff's  hoTse.    PUat:  1,  Not  guilty;  2»Thst 

plaintSri*  the  defendant  was  possessed  of  a  close  of  land,  and  that  he  distrained 

^o**®*  i*  «P-  the  horse,  damage  feasant,  on  the  said  close.    Replication,  tliat  the  defend- 

horae  treapAM-  ant's  dose  was  next  adjoining  the  highway,  and  that  the  hors^  being  in  the 

defeDdutV  highway,  was  wrongfully  driven  from  thence  into  the  close,  by  the  defendant 

garden^  and  Rejoinder,  that  the  horse  was  not  driven  into  the  close  by  the  defendant ;  and 

eaped  into  the     VKXtt  thereon. 

wf^^'n  tiM  ^^  ^^  ^"^^  hdt^  CoUridge,  J.,  at  the  MiddU$$x  Sittings  in  this  Term, 

dflfandAnt't  it  appeared  that  the  plaintiflTand  defendant  were  in  the  occupation  of  adjoining 

o^hb^t^'t  ^^^  ^^  MUbanh.    A  witness  proved  that  the  plaintiff's  horse  had  strayed 

authoriiT,droTe  into  the  defendant's  garden,  but  escaped  through  the  hedge  into  the  highway, 

thegmrden°aDd  whereupon  the  defendants  servant,  who  was  in  the  garden,  immediately  drove 

distrmtn«d  him,  \ji^q\^  the  horse  through  the  hedge,  and  distrained  him.     It  was  also  proved, 

ant  .-afield,  that  upon  Other  occasions  the  servant  had  taken  cattle  to  the  pounds  by  the 

wMnJ*rSIS>^  defendant's  authority,  when  they  were  found  trespassing  on  his  lands.    The 

■iblefortheact  learned  judge  was  of  opinion  that  the  act  done  was  not  within  the  authority 

h«iiig^to!n»-  o^  the  servant ;  and  that  the  plaintiff  was,  therefore,  boimd  to  shew  that  the 

ther  unlawful  jj^yg^  ^^  distrained  by  the  defendant's  authority.     No  such  eridence  was 

and  wnautho"  «  .     . 

given,  end  the  plaintiff  was  nonsuited. 

Humfrey  moved  for  a  new  trial. — ^The  nonsuit  was  wrong.  The  jury 
ought  to  have  been  asked,  whether  this  was  not  an  act  done,  by  the  authority 
of  the  master.  The  servant  might  fairly  have  believed  that  he  vras  authorized 
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to  driTe  the  horse  back  into  the  garden ;  and  it  was  proved  that  he  had  a  general  Quem^^^Bmca. 
•utkoritj  to  dijOraiB  coitle.  The  act  was  okaiiy  lor  the  bcMfit  of  the  master. 
And  in  the  «eeend  pka  the  master  justifies  the  setsure  of  the  herse,  by  she  win; 
that  the  aervai^  bid  distrained  him  damage  feasant  Thr  plaintiff  is,  therefiare. 
entilM  to  the  benefit  of  that  admission. — [Lord  Dmnum,  C.  J.«-*Here  ihe 
act  done  was  akogether  unlawful .}-**In  Turhtnnlk  ▼.  Stamp{a)/\t  waa  hekl| 
that  if  a  servant  kindle  fire  in  the  way  of  husbandry,  and  proper  for  bis  cm* 
ployment,  though  be  had  oo  express  command  from  bis  master,  yet  h«  master 
shaU  be  babfo  to  an  action  for  damage  done  to  another  by  the  fire;  fer  it  shall 
be  intended  that  the  servant  had  authority  from  his  master,  it  being  fbr  hil 
master^a  benefit.  That  case  waa  recognized  in  Bueker  v.  .fWwiimf  (6)l  In 
Goodmta^  y.  KmmeU(€)f  a  master  was  held  liable  for  damage  done  by  bis 
occnsiona]  servant,  whilst  on  horseback,  upon  the  ground  that  there  was  evi- 
dence that  the  servant  was  riding  the  horse  with  the  implied  consent  of  the 
master.  Gregory  v.  Piper  {d),  is  also  in  point.  There  the  defendant  had 
ordered  a  servant  to  lay  down  a  quantity  of  rubbish  near  the  wall  of  another 
person,  and  some  of  the  rubbish  having  touched  the  wall,  it  was  held  that 
the  master  wa?  liable  to  be  sued,  Attorney  General  v.  Siddon  (e). 

Lord  DbnmaN,  C.  J. — The  direction  of  the  learned  judge  was  <piite  right. 
The  act  done  by  the  servant  was  clearly  a  wrongful  act,  which  the  master 
never  authorized  him  to  do.  The  master  did  not  appear  to  have  authorized 
the  servant  to  do  any  thing  which  was  not  strictly  lawful ;  and  if  the  horse 
bad  been  distrained  whilst  he  was  first  in  the  garden,  the  special  plea  could 
have  been  made  out.  The  questu>n  here  is,  whether  the  master  authorized 
this  particular  act.  In  Tke  Attorney  General  v.  RiddU  (/),  where  it  was 
decided  that  the  defendant,  A  paper  maker,  was  liable  to  answer  for  the  acts 
of  bis  wife,  there  was  evidence  that  the  wife  had  been  employed  in  managii^ 
his  business.  In  the  present  case  there  was  a  distinct  and  entirely  unlawfnl 
act,  done  without  the  authority  of  the  defendant. 

LiTTLKDALB,  J.,  Concurred. 

pATTBsoif,  J. — In  ThrberviUe  v.  Stamp,  and  other  cases  which  have  been 
cite4  ^he  acts  done  by  the  servant  were  lawful  acts,  negligently  done.  Here 
^be  act  was  unlawful. 

WilxuMS,  J.y  concurred. 

Rulevalasod. 

.(«)  Iiozd  Rjrv.  afi5.  (lO  9B.&C.9ei. 

hS  6  %  B.  659.  (e)  1  C.  &  J.  220. 

(e)  I  III.  &  Pavnc,  241.  (/)  2  Cr.  &  J.  49a 
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Tlie  Qu£EN  r.  The  Commissionbrs  of  the  Insolvbnt 
Djbbiors'  Gchhet,  In  re  Hamlin. 

h^^£iS!^  I^OTION  for  a  prohibitioD  to  the  oommtssioDert  of  Uie  hiiolrart  Debton' 

enm.  com.  wu  Couit,  Calling  upon  them  to  shevr  cause  why  tbej  should  not  be  pio- 

^1^2^J!rof  ***^*«*  ^^**™  carrying  into  effect  an  order  made  on  the  13(h  DeeemSer,  1837, 

cMto  and  da.  i(^  tlie  dischaiige  of  one  ifamUn,  a  prisoner. 

SfwM  t^^  '^  appeared  that  an  action  bad  been  bronght  against  Bamlm  for  crimiiul 

ntimtmn*h  ^'^^''^^^^^^^t  ^^  ^^  damages  had  been  awarded  by  the  jury.    The  pUotiff 

i^^edto  the  in  the  action  issued  execution  for  288/.,  the  amount  of  the  damages  and  costs, 

forhlTShH*"*  *"^  proceeded  to  outlawry.     Handm  was  taken  into  custody  under  aeopitft 

ehaige.  The  uUegaium;  and  he  thereupon  61ed  his  petition  for  his  discharge.    The  Cburt, 

■djadgedThft  ^^^  hearing  the  plaintiff,  who  opposed  the  discharge  of  the  prisoner,  adjudged 

d^  "k^^^fiMi  ^^^  ^  should  be  discharged  at  the  expiration  of  four  months  fifom  the  date 

he  bad  fuffered    of  his  petition. 

for^^cffmoDS         In  Hilary  Tlrrm  A  rule  niii  for  the  prohibition  was  obu'med. 

a  prohibition 

toDnSent the'       Sir  W.  W,  FoUiti  shewed  cause. — It  may  be  very  doubtful  whether  a 

Mm  ouried      P^hibition  will  lie  to  the  Insolvent  G>urt  under  any  circurostanoes^  Em  park 

into  eflect,  on     Battine  (a).    At  all  events,  the  Ck>urt  will  not  allow  the  writ  to  issue  in  the 

u^o^ltU^ri  PKB^O^  c^>^    ^y  ^he  10th  section  of  the  7  Geo.  4,  c.  57,  it  is  enacted,  that 

>^  c^i!^  '"  "  ^^  ^^^  ^  lawful  for  any  person,  who  shall  be  in  actual  custody  within  the 

cept  to  rerene    walls  of  any  prison,  in  that  part  of  the  United  Kingdom  called  Engiand,  upoo 

lM?that7y     ^^  prooess  whatsoever,  for  or  by  reason  of  any  debt,  damages,  costs,  sum  or 

the  tonns  of      sums  of  moDoy,  or  for  or  by  reason  of  any  contempt  of  any  Court  whatsoever, 

e.  ^,  th?  iDh-     ^^^  nonpayment  of  any  sum  or  sums  of  money,  or  of  costs  taxed  or  untaxed, 

aoUent  Court      either  ordered  to  be  paid  or  to  the  payment  of  which  such  person  would  be 

make  the  Older,  liable  in  purging  such  contempt,  or  in  any  manner  in  consequence  or  by 

reason  of  such  contempt,  at  any  time  within  the  space  of  fourteen  days  next 

ailer  the  commencement  of  the  actual  custody  of  such  prisoner,  whether  such 

commencement  shall  have  been  in  the  same  prison,  or  in  any  other  prisoni  or 

the  rules  or  liberties  of  any  prison,  or  afterwards,  if  the  Court  shall  in  any 

case  think  reasonable  to  permit  the  same,  to  apply  by  petition,  in  a  summary 

way,  to  the  said  Court  for  his  or  her  discharge  from  such  custody,  acpordti^ 

to  the  provisions  of  this  Act.'*    It  is  evident,  under  the  words  of  this  sectieo, 

that  a  defendant,  against  whom  a  process  in  outlawry  has  issued,  ia  eotiU^d 

to  apply  to  the  Court  by  petitbn ;  and  the  50th  section  enaats»  that  the  dis* 

charge  of  a  prisoner  shall  extend  to  "  all  process  issuing  from -aiyrCto^r^ lor 

any  contempt  of  any  Court,  ecclesiastical  or  civil."    Ths  baolvjeot  ^iip^t  km 

not  in  any  way  exceeded  its  jurisdiction ;  and  it  is  very  difficult  to  see  m 

what  way  a  prohibition  would  operate,  if  it  were  issued.    The  wrih  ought,  |o 

have  been  applied  for  to  prevent  the  commissioners  from  hearing  ih^fp^titiuAt 

but  now  that  the  dijudication  has  taken  place,  there  is  nothing  upon  which 

it  can  operate.     In  CfuUenuaCt  Case  (6),  the  persons  entitled  to  receive  the 

(a)  4  B.  &  Ad.  696.  W  4  Burr.  2119, 2127. 
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benefit  of  the  Insolvent  Act,  5  Geo,  3,  c.  51,  were  thus  described,  '<  All  and  OmmV^m^. 

erery  person  who,  on  the  Ut  of  January^  1765,  was  or  were,  or  at  any  TiMQimir 

time  since  have  been,  and  at  the  time  of  making  out  every  such  list,  shall  be  n!Ln- 

really  an  actual  prisoner  or  prisoners,  in  the  custody  of  any  gaoler  or  gaolers,  tionen  of  Uie 

OT  keeper  tffany  prison  reapectiTely,  upon  any  process  whatsoever,  for  or  by  p J^toST 

reason  of  any  debt,  damage,  costs,  sum  or  sums  of  money,  contempt  or  other-  Gooav> 
wise ;''  and  it  was  held,  that  this  included  the  case  of  a  party  who  was  an 
outlaw;  DMuom  v.  JBdbr(e). 

Cr9wdn,  etmird. — ^The  Insolvent  Act  does  not  give  the  oommissiontn  any 
authority  to  make  this  order.  A  defendant,  who  is  in  custody  under  a  capias 
uH^^aium,  cannot  appear  in  Court  for  any  purpose,  except  to  reverse  the 
outlawry,  Co,  Lit.  122,  b,  Gri^  v.  MiddUUm  (J),  Louk9$  v.  Holbeaoh  («). 
And  the  10th  sectkm  does  not  include  the  case  of  a  defendant,  who  is  in  cus- 
tody under  such  a  process,  Es  parte  Lawrence  {f)^  Beauchamp  v.  Tomp^ 
kine  (^).  An  outlaw  is  not  in  custody  for  nonpayment  of  money,  but  for  a 
wilful  non-observance  of  the  laws  of  the  land.  And  it  is  dear  that  this  Court 
may  grant  a  prohibition,  Bae,  Abr.  tit,  '*  Prohibition,  (I),"  Roberte  v.  Hum' 

^yC*)-  Cur,  adv.  vfOt. 

Lord  DsNHAN,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court. — ^A 
rule  was  obtained,  and  has  been  argued  in  this  case,  to  shew  cause  why  pro- 
hibition should  not  go  to  the  Insolvent  Debtors'  Court,  prohibiting  them  from 
proceeding  to  discharge  a  defendant,  who  has  been  outlawed  in  an  action  for 
criminal  conversation,  on  the  general  ground  that  an  outlaw  cannot  be  heard 
in  any  Court,  except  for  the  single  purpose  of  reversing  his  outlawry.  And 
this  is  an  undoubted  rule  of  law,  laid  down  in  numerous  cases  and  text-books, 
the  anthority  of  which  is  fully  recognized,  and  was  acted  upon  by  the  Court 
of  Ctmmum  Fieae^  in  Loukee  v.  Holbeach.  My  brother  Pdrk  there  pro- 
nooaoed  a  learned  judgment,  affirming  the  principle,  and  applying  it  to  a 
motion  Ibr  setting  aside  an  annuity  in  that  Court,  granted  by  a  person  out- 
lawed in  the  Court  of  King*e  Bench,  in  an  action  to  recover  arrears  of  that 
anmuty.  Whether  the  words  of  the  Insolvent  Debtors'  Act  (t),  which  were 
cited  in  the  argument  as  creating  an  exception  from  the  general  rule,  ought 
to  bave  that  effect,  is  the  question  which  we  are  now  called  upon  to  decide. 
Bat  in  truth  we  cannot  consider  it  an  open  question.  The  words,  **  by  any 
proeess  whatsoever,  by  reason  of  any  damages,"  are  undeniably  extensive 
enomgli  to  embrace  a  person  outlawed  in  an  action,  whether  it  be  an  action  of 
toff,  or  in  debt,  or  aeeumpeit,  appears  to  make  no  diflerence  in  the  case. 
There  nay  be  some  ground  for  contending,  that  persons  outlawed  were  not 
in  tiie  contemplatkm  of  the  Act ;  but  in  Lord  ManefieldPe  time  this  Court 
expresaly  dedared  its  unanimous  opinion  on  two  different  occasmns  (k),  that  an 
o«rtlaw  Ml  within  the  dause  of  the  then  existing  Act,  the  terms  of  which  ex- 
actly corresponded  with  the  present.  We  hold  ourselves  bound  by  that 
opinioir;  and  think  that  we  must  discharge  the  present  rule.  In  the  case  of 
Loukee  r.  BMeaek,  no  reference  was  made  to  the  report  in  Burrough,  which 
indeed  eouM  not  have  been  brought  to  bear  on  the  question  there  decided 

Rule  discharged. 

(c)  1  A.  &  E.  853.  {g)  3  Taunt.  141. 

{d)  Cro.  Jac.  425.  (A)  3  JM.  &  Wd.  120. 

(c)  4  Bing.  419.  li)  7  Geo.  4,  c  57,  m.  10,  50. 

{/)  1  Bos.  &  P.  477.  Ik)  4  Burr.  2119, 2127. 
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Q»'«^*Bemh  Green  and  others  v.  Bigknell  and  another. 

Kay  IAS. 

A  quantitir  of       A  SSUMPSIT.    Isfiue  having  been  joined,  the  following  facts  were  suted 

oil  WAl  told  at       X&  J        «    -     *    »»r    -  ^A  t%m     '       .L      J.  i.  •    .  /.         I  • 

%  cefftaio  priot  Under  3  &^4  fr.  4,  c  42,  a.  25,  in  the  form  of  a  special  case  for  the  opi- 

Kc'elSSd  by^e  °'*^°  ®^  ^^  ^^^     ^"  ^^  "^^^  November,  1831,  Messrs.  Field  &  7%omp«M 

pivcliMer  entered  into  the  following  contract  with  the  ptaintiifs,  for  the  purchase  of  one 

dayVaftOT^thT  ^^  ^^  sperm  oil  and  head  matter,  to  arrive  in  the  ship  Harpconw^  at  68/. 

arriTftlofaahiiH  per  ton. 

tncm  on  Kmf 

▼o};ag«.  On  the  '*  Bought  for  Messrs.  FUld  and  Thompeen,  of  Wigram  and  Gmii,  one- 
•hi^^the  pw!  half  quantity  of  all  the  sperm  oil  and  head  matter,  of  merchantable  quality, 
cbasen  refuied  that  ma}'  arrive  by  the  Harpoimer,  now  on  her  voyage,  at  68/.  per  ton,  to  be 
^l.'uT^!^^  received  by  the  buyers  within  fourteen  days  after  the  ship  has  landed  ber 
wuds  commit-  cargo  on  a  wharf  in  London,  and  paid  for  at  the  expiration  of  that  period, 
iMnkniDtey.  by  approved  bill  at  six  months,  or  in  money,  deducting  2^  per  cent  discoaot, 
■utoMh^^  at  the  buyer's  option,  customary  allowances  for  dirt  and  water." 
the  day  when  The  Harpooner  was,  at  the  time  of  the  contract,  absent  on  her  fishing 
the^M^^  voyage.  Before  her  arrival,  on  the  5th  ot  April,  1882,  Messrs.  FieHk 
made,  the  mar-  Thompeon,  entered  into  a  similar  contract  for  the  other  half  of  the  cargo,  at 
of  a  aimilar  ^  63/.  per  ton.  On  the  8th  of  April,  1 838,  the  Harpooner  arrived  at  the  port 
indd^Uie  ^  London,  having  on  board  a  cargo  of  sperm  oil  and  head  matter  of  a  mer- 
fcaovledce  o#  chantable  quality.  The  cargo  having  been  landed,  notice  was  given  to  Fidd 
•ndthJt^^  & nompeon,  and  within  fourteen  days  after  the  landing,  the  quantity  was 
Sat'^^'*  ^  aioertained  to  be  254  tons  and  96  gallons ;  and  the  price  of  the  whole,  calcu- 
3,47Sf.  Taw*"  lating  one-half  at  68/.  per  ton,  and  the  other  half  at  63/1,  per  ton,  w«s  aseer- 
{J|JjJJj«^     tained  to  be,  after  making  allowances  pursuant  to  the  contracts,  1«,661A 


BaU,that  U.lOd. 

not  enS^^  ^  ^^®  ^  ^^V^  ^  ^3>  \MiXi%  the  fourteenth  day  after  the  landing  the  cargo, 

wove  under  a  fhe  plaintiflh  duly  tendered  the  oil  and  head  matter  to  FiM  St  T^Mpiwi. 

■ffainetthepur-  At  the  time  of  the  tender,  nothing  remained  to  be  done  by  the  fSlaial^  to 

imount  of  the*  ^^""P'®^®  ^^  Contract,  but  the  actual  delivery,  and  nothing  remained  to  be 

difference  in  done  by  Field  &  Thompeon  but  payment    Field  St  nompeon  refused  to 

thepriceofUie  ^^p^  ^^  ^j,  ^^  y^^  ^^^ 

When  the  Harpooner  arrived  and  when  the  cargo  was  landed,  and  when 
it  was  tendered  to  Field  Sc  Thompeon,  and  refused  by  them,  the  market  price 
of  oil  and  head  matter,  of  the  quality  contracted  to  be  purchaited  was>ritiiin 
the  knowledge  of  all  the  parties,  51/.  \0e.,  per  ton  ;  which  price  and  no  more 
the  oil  and  head  nmtter  would  have  produced  had  it  been  sold  on  the  davit 
was  tendered.  The  diflerence  between  the  price  cont  meted  for  (deducting 
such  discount  as  the  contracts  specify,)  and  the  market  price  is  3,472/.  I#.  3i/« 

On  the  10th  May,  1883,  Field  St  Tkompeon,  being  in  eiAlMimssed  cir- 
eamsdancea,  a  meeting  of  their  creditors  took  plaice,  ^fch  was  attended  by 
the  plaintiffs  and  the  defendants.  The  defendants  were  then  appointed  trus- 
tees of  the  estate  of  Field  St  Tkompeon  ;  and  in  consideration  that  the  plain- 
tiffs would  forego  l^al  proceedings  against  Field  St  Thompson*  the  defend- 
ants undertook  to  pay  the  plaintiffs  whatever  debt  or  damages  they  voald 
have  been  entitled  to  prove  in  respect  of  their  contracts,  against  the  estate  of 
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Field  &  ThampioHj  rapposing  them  to  have  committed  an  act  of  bankruptcy,    QiMm'«  jB^imA. 
and  a  fiat  to  have  issued  against  them. 

The  question  for  the  opinion  of  the  Court  was,  whether  if  Field  & 
T%omp9on^  had  committed  an  act  of  bankruptcy  on  the  ]Oth  May^  1833,  and 
had  been  duly  declared  bankrupts,  the  plaintiffs  would  have  been  entitled 
to  prove  against  their  estate,  in  respect  of  the  above  contracts.  And  if  they 
should  be  entitled  to  prove,  whether  they  could  prove  for  the  said  sum  of 
3472/.  1«.  3</.,  or  for  what  other  sum.     Judgment  to  be  entered  accordingly. 

Rolnn9on^  for  the  plaintiffs. — The  plaintiffs  would  have  been  entitled  to 
prove  a  debt,  of  3,472/.  1«.  ^d,  if  an  act  of  bankruptcy  had  been  committed 
OD  the  10th  May,  Boarman  v.  Nath  (a),  will  be  relied  upon  by  the  defend- 
ants. That  case  decided,  that,  where  a  person  who  had  contracted  for  a  cer- 
tain quantity  of  oil  to  be  delivered  to  him  at  a  future  day,  at  a  certain  price, 
became  bankrupt  before  that  day  arrived,  and  obtained  his  certificate,  he  was 
nevertheless  liable  to  an  action  for  not  accepting  and  paying  for  the  oil.  In 
the  present  case  the  breach  of  contract  happened  before  the  bankruptcy,  and 
that  dreams tance  distinguishes  it  from  Boorman  v.  Neuh.  By  the  general 
principles  of  the  Bankrupt  Law,  if  a  creditor  has  sustained  a  damage  before 
the  bankruptcy,  he  is  entitled  to  prove  it  under  the  fiat;  and  such  a  pro- 
eeeding  is  also  just  towards  the  bankrupt,  who  ought  to  be  relieved  from  his 
liabilities,  when  he  is  deprived  of  all  his  property.  In  Ex  parte  Groame  {b) 
where  a  question  arose,  as  to  the  right  of  a  wife  to  come  in  as  a  creditor  under 
a  commission,  for  money  secured  by  a  marriage  settlement,  the  Lord  Chancel- 
lor says,  '*  If  a  husband  becomes  a  bankrupt  after  a  breach  of  payment  to 
trustees,  they  have  always  been  admitted  creditors  upon  equitable  terms.** 
In  AUop  V.  iViCtf  (c),  Buller,  J.,  says,  "  It  is  not  to  be  taken  for  granted 
that  a  demand  in  trover,  cannot  be  proved  under  a  commission  of  bankruptcy ; 
where  the  demand  can  be  liquidated,  it  may."  And  other  cases  establish 
that  a  party  may  waive  the  tort,  and  bring  asiumpeit.  The  test,  therefore, 
is,  whether  the  amount  of  damages  is  capable  of  being  ascertained.  In  Thylar 
▼.  Ftnmff  (d),  it  is  said  by  Abbot,  C.  J.,  **  There  are  cases  which  shew  that 
when  there  is  a  bond  with  a  penalty,  and  a  value  can  be  put  on  it  by  compu- 
taticKD,  the  proof  may  be  allowed,  and  so  the  bond  may  be  for  ever  discharged.'* 
So  here,  the  damages  sustained  by  the  plaintifls  Were  ascertained  at  the  time 
of  the  bankruptcy,  and  all  the  cases,  particularly  those  which  relate  to  con- 
tracts for  the  sale  of  stock,  tend  to  establish  the  plaintiffs*  right  to  prove  the 
amount  under  a  fiat ;  Utterton  v.  Vernon  {e),  Ex  parte  Day  (/  ),  Ex  parte 
Campbell  (g),  Parker  v.  Ramebottom  (h),  Ex  parte  Kit%g{i).  In  Bowlei  v. 
Rogere  {j),  the  Lord  Chancellor  decreed,  that  a  vendor  was  entitled  to  prove 
for  the  amount  of  the  deficiency  on  the  re-sale  of  an  estate  which  he  had 
agreed  to  sell  to  the  bankrupts,  previous  to  the  bankruptcy;  Ex  parte  Hun* 
ter  (K).  It  will  be  said,  that  it  is  difficult  to  ascertain  the  value  of  oil  in  the 
market  on  any  particular  day ;  but  the  same  argument  would  be  applicable 
to  all  those  cases,  where  parties  have  been  allowed  to  prove  for  the  diflerenoe 

(a)  9  B.  &  C.  145.  (g)  16  Vesev,  244. 

(6)  1  Atk.  116.  (A)  3  B.  &  C.  257. 

(e)  I  Doug.  16a  (t)  8  Ve«ey,  33a 

(<0  3  B.  &  Aid.  525.  (j)  1  Cookers  Bank.  Laws,  123. 

(e)  3  T.  B.  539;  S.  C.  4  T.  R.  570.  (*)  6  Vcsey,  94. 
(/)  7  Vescy,  301. 
vor»  I.  2  u 
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Qnmi^iBeiuk.  of  the  value  of  stock,  which  has  been  the  subject  of  a  contract.  The  rule 
for  estimating  the  damages  which  have  been  sustained  by  the  plaintiffs,  is  thus 
laid  down  in  Gains/or d  v.  Carroll  {I),  ''  In  asiuinpsii,  for  not  delivering 
goods  upon  a  given  day,  the  true  measure  of  damages,  is  the  difference  be- 
tween the  contract  price,  and  that  which  goods,  of  a  similar  quality  and  des- 
cription, bore  on  or  about  the  day  when  the  goods  ought  to  have  been  deli- 
vered.** Here  the  contract  stipulated  that  the  goods  should  be  received 
fourteen  days  after  they  were  landed  at  a  wharf;  and,  therefore,  the  amount 
of  damages  will  depend  upon  the  difference  of  the  price  on  the  last  of  those 
days,  Letffh  v.  Patterton  (m),  Startup  v.  Cortaszi  (n).  The  amount  of  the 
damages  was,  therefore,  capable  of  being  ascertained  on  a  fixed  and  precise 
day ;  and  the  case  finds  what  the  diflerence  of  price  was,  within  the  know- 
ledge of  all  parties.  The  plaintiffs  would  have  no  difficulty  in  stating  upon 
oaih  what  the  amount  of  their  loss  was.  The  autboritiea  which  iriH  be  died 
on  the  other  side,  are  all  referable  to  one  of  two  classes  of  cases  ;  first,  when 
there  was  no  breach  until  after  the  bankruptcy  ;  or,  secondly,  where  it  was 
inopossible,  without  the  intervention  of  a  jury,  to  ascertain  the  aawuBt  of 
damages  which  had  been  sustained. 

R.  F.  RichardM  for  the  defendants. — ^In  this  case  the  amount  of  the  da- 
mages has  never  been  ascertained ;  and  the  assignees  eould  not  have  had  such 
a  knowledge  of  the  price  of  the  goods  upon  the  day  specified,  as  would  be  bind- 
ing upon  them.  The  statement  in  the  case,  that  all  the  parties  had  know- 
ledge of  the  market  price  of  the  oil,  is,  therefore,  redundant  When  parties 
refuse  to  receive  goods,  which  they  have  contracted  to  purchase,  the  remedy 
is  to  bring  an  action  for  damages.  The  amount  of  the  damages  does  not  exclu- 
sively depend  upon  the  current  price  of  the  article  upon  a  given  day,  although 
that  is  one  mode  of  ascertaining  it.  The  very  circumstance  of  oflering  so 
large  a  i^uantity  of  oil  for  sale,  would  produce  a  fall  in  the  market ;  and  it  is 
essential,  that  these  and  similar  facts  should  be  brought  before  a  jury,  before 
the  true  measure  of  the  damages  can  be  ascertained.  In  Boamum  v.  Noikf 
Lord  Tenterden,  C.  J.,  says,  **  The  right  of  the  plaintiflT  to  maintain  the  action 
dependtid  upon  the  question,  whether  he  could  or  could  not  hav*  proved 
his  demand  under  the  commission  of  bankrupt,  issued  against  the  detedantf 
It  appears  to  us  impossible  that  he  should  so  prove  it ;  for  at  the  time  wbea 
the  commission  issued,  it  was  uncertain  not  only  what  amouot  of  dawi^i 
but  whether  a^y  damage  would  be  sustained."*  The  same  principle  is  ap* 
plicable  to  the.  present  caA&  Ea  part$  CampMl,  and  other  cases  in  t)w 
Court  of  Chancery t  were  decided  upon  equitable  principles ;  and  the  ground 
of  the  decision  in  Bowie*  v,  RogeiM,  was»  that  the  vendor  had  a  liea  vpw 
the  estate^  for  the  amount  of  the  purchase  money.  The  rule  which  is,fste]U* 
lished  by  all  the  authorities  isi,  that  unliquidated  damages,  arising. on  CQD^tifMtV 
cannot  be  pcoved,  wliere  the  damages  are  vncertaiw,  J^oau^  fi  iSeoa(^ 
Hammond  y.  Toulman{p\  Atwoodv.  Partridge  (^),  Kb0(9>/!^^V'^(t)» 
Foit€r  v.^  Surtees  (j),  Parker  v.  Norton  (<),  Parker  v.  Croft  (^j^  fUi$f4m  J- 

fi)  3  &  li  a  634.  (r)  1  B.  &  Ad.  flea 

(«i)  8  Tauni.  540.  («)  12  Bast,  €05. 


(n)  2  C,  M.  &  R.  165.  ^t)  6  T.  a  685. 

(o)  6  T.  R.  489.  (ii)  5  Ring.  63 ;   and  see  Tkompson 

(p)  7  T.  R.  6!7.  V.  Thompson,  1  Hodges,  225. 

(V)  12  Moore,  431. 
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Fernon  (t?),  which  has  been  cited  on  the  other  side,  was  reconsidered  in  this  Quefn't  Bench. 
Court,  and  the  former  judgment  was  overruled.  Lord  Kent/on,  in  deliver- 
ing the  judgment  of  the  Court,  said  "  It  is  clear,  that  where  one  person  previ- 
ous tQ  his  bankruptcy,  is  indebted  to  another  in  a  precise  sum,  which  is  as- 
eertained,  the  latter  may  prove  his  debt  under  the  commission  ;  but  it  is  as 
clear,  that  where  there  is  only  a  cause  of  action  existing,  where  the  debt  is 
to  arise  on  a  stipulation,  which  has  not  been  broken  previous  to  the  time  of 
the  bankruptcy,  and  where  the  debt  remains  to  be  inquired  into,  there  the 
creditor  cannot  prove  his  debt  under  the  commission ;  and  the  demand  will 
remain  undischarged  by  the  certificate." 

Cur.  adv.  vuU. 
Roiinton  was  heard  in  reply. 

lord  Deniun,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court*-^The 
quealion  in  this  case  was,  whether  the  difference  between  the  contract  price 
of  a  cargo  of  whale  oil,  of  a  merchantable  quality,  which  certain  persons  had 
agreed  to  purchase  of  the  pkintifis  but  had  refused  to  accept,  and  the 
market  price  of  the  oil  at  the  time  of  refusal,  can  be  proved  under  a  fiat  of 
bankruptcy  issued  against  those  persons,  upon  an  act  of  bankruptcy  commit- 
ted subsequent  to  the  refusal.  The  decision  of  Bootynan  v.  Nash,  cited 
on  the  defendant's  behalf,  is  not  decisive  of  the  present  case,  because  there  the 
breach  did  not  take  place  till  afler  the  act  of  bankruptcy  and  the  commission ; 
but  independently  of  all  authority,  we  must  inquire  whether  the  diflerence  of 
price,  before  stated,  which  undoubtedly  is  the  true  measure  of  the  damages 
sustuned  by  the  ptaintifis  was  a  debt  due  from  the  bankrupts.  In  many 
cases  in  Chancery,  proof  has  been  admitted  of  the  value  of  stock  agreed  to 
be  transferred  at  a  given  day  ;  most  of  them  are  cases  of  loans  of  stock,  but 
there  b  one  instance  of  allowing  the  value  of  a  sum  of  stock  to  be  proved, 
which  was  covenanted  to  be  transferred  by  a  marriage  settlement.  We  were 
8tn»igly  pressed  with  these  authorities,  as  establishing  the  principle,  that  any 
riglrt  to  recover  money,  or  money's  worth,  may  be  treated  as  a  debt,  when 
its  amount  can  be  fixed  by  calculation.  But  we  think  that  those  cases  must 
be  regarded  as  exceptions  to  the  rule,  which  is,  generally  speaking,  that  no 
claim  of  this  nature  shall  be  proveablc  as  a  debt,  for  which  the  intervention 
of  a  jury  is  necessary.  That  it  was  so  here,  is  undeniable,  for  every  one  of 
the  data,  which  form  the  basis  of  the  calculation,  may  be  denied  and  disputed, 
and  is  the  subject  of  opinion,  rather  than  direct  decision  of  facts.  And 
dtifiough  the  case  finds  the  quantity  of  the  oil,  and  that  it  was  of  merchantable 
quality,  and  that  customary  allowances  were  offered  to  be  made,  and  what 
w«ft.the  market  price  of  oil  of  that  quaTity  at  the  time  of  refusal,  and  that 
sudi  pfici^  was  in  the  knowledge  of  all  parties,  yet  it  does  not  find  that  any 
aettlhUeilt'was  made  or  account  agreed  to,  by  the  bankrupts,  nor  any  thing 
wfaieli  w<iuld  hate  precluded  them  from  disputing  every  one  of  those  facts 
eelbrti  &  jtiry ;  on  the  <5oDtrary,  it  states  that  the  bankrupts  positively  refused 
toabdBjp^Xif  pay  for  tbe  oil;  and  no  reason  is  assigned  for  their  so  doing. 
For  these  reasonsy.ve  iurex>f  opinion  that  the  sum  claimed  is  nol  a  debt,  but 
damages,  and  cannot'  be  proved ;  therefore,  our  judgment  must  be  for  the 
deieiidaiijts,  that  a  ndte  prosequi  be  entered. 

Judgment  for  the  defendants 

(»)  4  T.  R.  570. 
2m2 
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Qu^^tBe^  Doe,  d.  Rowlandson  and  others  v.  Wainwright  and  others. 

May  5. 

miit'biSIl^ht    E'^*^^'^^^  ^  *^  several  demises  of  TAoma$  RtnolandMoiK  assignee 
byatruitee.the  of  Margaret  WiUiamM,  ao  iniolvent  debtor;  the  said  Margani  Wil- 

whether  cer!      lio'M,  and  Jeremiah  WiUiame^  to  recover  certain  premises  in  LiperpgoL 
uin  freehold      ffea,  Not  Guilty. 

ed  under  a  '  At  the  trial,  before  Coleridge,  J.,  at  the  Summer  Assizes,  at  Liverp9ol,  in 
To' ro'?e*ihtt**  J 836,  the  following  facts  were  in  evidence.  On  the  9th  July,  1807,  Michael 
they  did,  the  Williame  purchased  a  messuage  and  land  in  Fernon-etreeit  Liverpool,  and 
ducSl  a°de«i^  ^y  *  ^^  ^^  feoflinent  the  premises  were  conveyed  to  him  and  Jeremiah  Wil* 
containing  en  /iamt,  as  his  trustee,  in  fee  (a).  In  180S,  3ficliael  Williame  mortgaged  a 
that  fact, by  the  portion  of  the  premises  in  fee  for  150/.;  and  in  1821,  he  made  his  will,  and 
f***rV^'*'f'ih*'  demised  his  real  estate  to  Margarel  Williams,  his  wife,  for  life,  remainder 
preinites,under  to  his  eight  children.  Michael  Williame  died  in  1821,  in  possession  of  the 
tiie^TtKuror.  P'^'">ses,  leaving  the  principal  money  due  upon  the  mortgage. 
It  appeared  that  Bj  indentures  of  lease  and  release  of  26th  and  27th  October,  1824,  between 
*nM^y*tSr  t^6  said  Margaret  Williame,  of  the  first  part,  Thomas  HolJen,  and  others 
deed,  procured  who  represented  the  mortgagee  of  the  premises,  of  the  second  part,  and 
of  a  loan  of  George  Etches,  of  the  third  part,  reciting  the  feoffiiient  of  the  S^th  Jtilg,  1807, 
id?iISi^1>f  501.  ""^  ***®  mortgage  of  1808,  and  that  Michael  Williams,  by  his  will,  had  be- 
more:— HcM,  *  queathed  all  his  real  and  personal  estate,  to  his  wife,  for  her  life,  and  after 
oMft^hadan  ^^^  death,  to  his  children,  and  that  the  holders  of  the  mortgage  of  1808,  had 
intereat  bo^  applied  to  her  for  payment  of  150/.  and  interest,  and  that  the  said  George 
thVlVidence*  Etches  had  agreed  to  advance  the  same  ;  and  reciting  also  that  Michael 
TdSiMibli^"'  lfi//tVim#  had  borrowed  100/.  of  Etches,  and  that  Etches  had  applied  to 
SwWhetherthe  Margaret  WilliarM  for  re-payment,  which  she  was  unable  to  make,  and  that 
c«Si!?^«rtw*  ^®  ^*d  commenced  legal  proceedings  against  her;  and  that  in  order  to  put 
for  life,  are  ad-  an  end  to  the  proceedings,  she  had  agreed  to  assign  over  the  messuages  and 
?teuttM^a*  premises  therein  mentioned,  as  a  further  security,  and  that  Etches  had  agreed 
caae  where  he  to  advance  her  a  further  sum  of  50/.;  in  consideration  of  the  premises  it 
benefifof^Ill  was  witnessed  that  the  said  Margaret  WUHams  conveyed  to  the  said  George 
tor*e£S\?tt?e  ^^^»  ^»8  ^^  »"d  assigns,  all  that  piece  of  land,  with  the  messuage  and 
eaute;  fiMrre.  buildings,  in  the  occupation  of  Margaret  Williame.  The  description  oT  the 
premises  was  then  inserted,  by  metes  and  bounds,  in  similar  terms  to  those 
%vhich  were  in  the  mortgage  deed  of  1808. 

In  Fiovember,  I8i7,  Margaret  Williams  gave  up  tlio  possession  of  a  portibn 
of  the  premises  to  Etches,  the  mortgage  money  and  interest  then  being  un- 
paid ;  and  in  the  Deeember  following,  she  was  discharged  upon  her  peCifion 
under  the  Insolvent  Act,  and  Thomas  Rowlandeom,  one  of  the  lessors  cf  Hie 
plaintifl;  was  appointed  assignee  of  her  estate.  The  lessors  of  tlie  pbintlff 
daimed  the  premises  sought  to  be  recovered,  as  being  a  pcM'tionof  thepreitiises 
in  Femon-street,  which  had  not  been  mortgaged  by  Michael  l^/uimrita  his 
lifetime,  or  by  Mrs.  Williams  since  his  decea»e ;  the  defendant  claimed  under 
a  conveyance  from  the  mortgagee  of  the  deed  of  1808,  and  the  question  waa 

(a)  See  Doe  d.  Rowlandson  v.  JFainwright,  2  H.  &  W.  391 ;  S.  C.  5  A.  &  £.  520. 
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whethor  or  not  these  premises  were  included  in  that  mortgage.    For  the  Queen**  Beneh. 
purpose  of  shewing  that  they  were,  the  defendants  relied  upon  the  description      x>oe,  dem. 
of  the  premises  in  the  conveyance  of  the  26th  and  27th  October,  1824,  and    Rowlandsow 
tendered  it  in  evidence,  as  containing  a  declaration  made  by  Mrs.  WilUami    Wainwbight. 
agamst  her  interest ;  whereupon  the  counsel  for  the  lessors  of  the  plaintiff 
abandoned  the  demises  by  Mrs.  WiUiamM  and  her  assignee,  and  objected  to 
the  admissibility  of  the  evidence.     It  was  contended  on  behalf  of  the  de- 
fendants, that  as  she  was  beneficially  entitled  to  an  estate  in  the  premises,  as 
tMui  fu9  trutt  for  lUe,  her  declarations  were  admissible.     The  teamed 
judge  rejected  the  evidence,  and  a  verdict  was  found  for  the  lessors  of  the 
fdaiatifil 

iV#rtl&,  in  Miehaelmai  Term,  1836,  obtained  a  rule  niei  for  a  new  trial, 
upon  the  ground  that  the  learned  judge  ought  to  have  received  the  evidence. 

Creeewett  and  CowUng  shewed  cause. — The  trustee  for  Michael  Williame 
sought  to  recover  the  premises,  in  fee,  for  the  benefit  of  all  parties,  and  his  in- 
terest cannot  be  affected  by  the  declarations  of  Mrs.  Williame,  who  was  only 
eeetui  que  truei  of  an  equitable  life  estate.  If  that  were  permitted,  the 
estate  of  Che  parties  in  remainder,  would  be  destroyed.  No  new  estate  would 
arise  upon  the  death  of  the  tenant  for  life,  for  the  legal  estate  was  in  the  trus- 
tee. The  declarations  of  a  eeetui  que  truei,  could  not  be  received  to  destroy 
the  estate  of  a  trustee,  who  was  seised  in  fee  for  his  benefit,  much  less  can  the 
declaration  of  a  eeetui  que  truet  for  life,  be  used  to  destroy  the  estate  of  those 
in  remainder.  If  it  were  admissible  during  the  life  of  the  eeetui  que  trust,  it 
would  be  admissible  afterwards,  although  the  interest  of  the  party  would  no 
longer  exist;  and  it  would  also  have  been  admissible,  if  she  had  died  before 
the  action  was  brought.  The  admissibility  of  the  evidence  is  not  founded  on 
the  circumstance  that  Mrs.  Williams  was  a  party  to  the  record,  because 
the  demises  from  her  and  her  assignee,  were  abandoned  when  the  evidence  was 
tendered;  the  question  therefore  stands  as  if  her  name  had  never  appeared 
In  the  declaration. 

K  ¥nry,  emtrd. — It  is  said  that  the  declaration  of  a  ceeiui  que  inuei  could 
in  no  case  be  admissible,  but  that  is  not  so.  The  rule  is  well  established 
thai  the  admissions  of  the  party  really  interested  in  the  result  of  a  suit^  are 
receivable  in  evidence,  although  the  party  making  them  is  not  a  party  to  the 
record,  1  Starkie  on  Ev,  2d  ed.  23 ;  Hanson  v.  Parkier  (b) ;  Gilbert  an  Ev. 
4lh.^  121 ;  Fenn,  d.  Pewtriee  v.  Granger  (c)»  And  the  queSUon  is  not  to 
l^  ^^DLSfdeied  solely  as  a  declaration  made  against  interest,  but.  (he  evidence 
was  (O)0evfld  to  shew  an  act  done  by  the  cestui  que  trust.  It  was  a  question 
M  ^parcel  or  no  parcel ;  and  as  Mrs.  Williams  was  once  in  the  possession  of 
tbe.^ffenises,  it  became  material  to  inquire  whether  she  had  treated  the  dis- 
puted paled  of  ground,  as  a  portion  of  the  premises  which  were  mortgaged 
in  1808.  The  words  used  in  the  mortgage  deed  are  ambiguous,  and  there-* 
(bra  tibe  user  of  the  premises  became  important. 

(A)  1  Wib.  257.  (c)  3  Camp.  177* 
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Quei^iBeneh,       [Lord  l)lmiiMM, C.  J.»  ralcrraci  to  IVMwoy T.  JtaMt (il > (  mdCMuri^,]^ 

O^ZXm.      ^Dm>MV.  Ridge  {€).] 
RowiAiiDsoir  Cur.  mh.  mA. 


Wainwkioiit. 


Lord  Dbkvaiv,  C.  J. — The  quetiioii  in  CKis  case  aitne  on  the  folfewing  ^ 
state  of  facts :  the  lessor  of  the  plemtiir,  Jeremiah  WiQiam»^  dsowd  onder ' 
ft  conveyance  of  9th  July,  1807,  by  which  Regere  and  OUhtms  of  the  frst* 
and  second  parts,  ba^gakied  and  sold,  Ac,  to  Miekaei  WiHiame  and  himself,' 
of  the  third  and  fourth  parts  in  fee,  habendum  to  them  and  the  henm  and 
assigns  of  Michael^  to  the  use  of  Miekaei  and  himself,  and  the  hehrs  and 
assigns  of  Michael  for  ever,  in  trust,  nevertheless,  as  to  the  estate  of  Jeremiah 
for  Michaei,  his  heirs  and  assigns  for  ever.  In  October^  1806,  Mtehael, 
of  the  first,  and  Jeremiah^  of  the  second,  mortgaged  So  Heldem  and" 
Gordon,  of  the  third  part,  certain  premises,  paroel  of  those  above  eonveyied« 
and  the  question  in  the  cause  ultimately  was,  whether  the  premises  sovgfat  to 
be  recovered,  passed  by  this  latter  deed,  the  defendant  daiming  under  it. 
Michael,  the  mortgagor,  died  in  1821,  having  first  duly  executed  a  will,  and 
devised  all  his  real  and  personal  estate  to  his  wife,  Margaret,  for  life.  He 
had  continued  in  possession  of  the  whole  property  down  to  his  death,  and 
she  in  like  manner  had  occupied  the  whole,  and  continued  ko  to  do,  down  to 
and  at  the  time  of  her  executing  the  deed  next  to  be  mentioned ;  the  pre- 
priety  of  rejecting  which,  as  evidence  for  the  defendant,  is  the  matter  now  to 
be  determined.  It  was  a  deed  between  Margaret,  of  the  first  part,  Halden^ 
Pge,  and  Lepp,  (who  represented  Holden  and  Gordon  the  mortgagees),  of 
the  second,  and  one,  George  Etchee,  of  the  third.  It  recited  the  prior  deeds 
of  1807  and  1808,  and  the  will  and  death  oi  Michael,  and  was  a  conveyance 
in  fee  of  the  mortgaged  premises,  in  consideration  of  the  payment  of  the 
mortgage  money  by  Etchee,  to  Holden,  Pye,  and  Lepp,  and  of  the  forbearance 
by  him  of  a  prior  loan  of  100/.  to  Margaret,  and  the  further  advance  to  her 
of  60/.  The  conveying  parties  were  Holden,  Pye,  and  Liepp,  and  Margaret, 
who  professed  to  convey  the  fee.  This  deed  was  tendered  in  evidence^  be- 
cause it  was  said  that  from  its  language  it  would  appear  that  the  premises 
in  dispute  were  contained  in  the  mortgage  of  1808,  and  it  was  contended  to 
be  admissible  for  that  purpose,  being  a  declaration  by  Margaret  against  her 
interest,  for  being  devisee  for  life  of  all  the  real  estate  of  her  deceased  bus- 
band,  an  admbsfon  that  a  certain  portion  had  been  mortgaged  by  him,  went 
to  reduce  the  amount  of  that,  to  the  beneficial  occupation  of  which  she  was 
primm  facie  entitled.  Against  the  reception  of  the  evidence,  it  was  aigued, 
that  the  declarations  of  the  ceetm  que  truet  for  life^  could  only  be  evidejnce 
to  affect  ber  own  interest,  and  therefore  were  receivable  against  the  trusty 
in  those  cases  only  in  which  the  interests  were  commensurate,  and  the  trustee 
really  suipg  only  for  the  benefit  of  such  ceetui  que  truet,  which  state  of 
things  made  the  latter  substantially  the  party  in  the  cause.  Hanepn  v. 
Parker  (/),  is  a  case  of  this  sort.  But  that  in  the  present  case,  the  trustee  was 
suing  for  all  parties  concerned ;  and  this  evidence,  if  received,  would  be  bind- 
ing on  the  renaainder  in  fee,  which  would  be  in  effect  to  allow  the  ceetui  que 
iruet  for  life,  to  afifect,  by  her  declarations,  the  estate  which  certainly  she 

(<0  1  A.  &  E.  1 14.  (/)  1  WiU.  257. 

(«)  3  E&p.  N.  P.  C.  101. 
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ooiddiiot  prc^ioer  by  Wr  acts ;  a  strange  iooonsisteacj,  that  as.  fin  act  of  Qtuen'*  BmA. 
convejlngt  Margaret  should  pass  nothing  beyond  her  own  interest  for  liftr,     ^^^  ^^ 
but  ^t  the  same  instrument,  considered  as  a. declaration  by  her,  should    Rowlandson 
operate  prejudicially  on  the  remainder  in  fee.  Wa in  w  bight. 

It  is  not  neoessftixfcr  ns  to  decide  upon  the  entire  soundness  of  this  argu- 

'  nient  in  sH  its  pwts^  Considering  the  vast  importanee  of  the  system  of  trusts, 
ai^d  hdw  essential  a  part  of  that  system  it  is  to  protect  the  estates  of  ce$iui 
gue4ru9U  from  the  consequences  even  of  their  own  acts,  by  the  interyention 
of  tmstees,  the  question  which  this  argument  raises  is  one  of  n^y  serious 
ceosideretion,  and  not  a  little  diflkulty,  upon  which  at  present,  vre  express  no 
opinioii.  But  npon  the  statement  of  the  &cts  in  this  particular  case»  we  can- 
not see  that  this  was  a  declaration  clearly  and  unambiguously  against  the  in- 

"terest  of  her  who  made  it ;  by  saying  that  certain  premises  had  passed  under 
a  previofis  mortgage,  she  undoubtedly  divested  herself  of  the  beneficial  occu- 
pation of  them  until  the  mortgage  was  paid  off;  but  at  the  same  time,  and 
hj  the  same  declaration,  she  procures  to  herself  the  forbearance  of  a  loan  of 
lOOf.,  and  the  advance  of  601,  more ;  it  is  therefore,  a  balance  of  interests. 
The  ktter  may  have  been  more  than  an  equivalent  advantage  to  what  was 
lost  by  the  former ;  but  whether  it  were  or  not,  we  cannot  inquire.  If  Iheru 
vcfe  an  interest  both  ways,  she  stood  legally  indifferent,  and  the  ground  on 
which  the  evidence  was  tendered  fails.  We  are  of  opinion,  therefore,  on  this 
ground,  that  the  deed  was  rightly  rejected,  and  the  rule  must  be  discharged. 

Rule  discharged. 


CoRBETT  V.    SwiNBURN.  •'«"«''• 

j^  SSVUPSIT  on  a  bill  of  exchange  for  126/.  17«.  6d,  by  the  indorsee  In  auumntit  to 
against  the  drawer,  payable  four  months  after  date,  with  a  count  on  an  Jhe°defcnSnt 
account  stated.     The  defendant,  after  pleading, y?rt/,  that  he  had  not  received  vj^^^^  ^  to 
notice  of  the  dishonour  of  the  bill,  and  another  plea,  pleaded,  thirdly,  as  to  that  thp^piaiit* 
50/.  residue  of  the  said  sum  of  money  m  the  first  count  mentioned^  and  as  (o  S^^^^^'  °°^ 
50/.  parcel  of  said  sum  of  money  in  said  last  count  mentioned^  that  the  uin  Lis  action* 
plaintiir  ought  not  further  to  maintain  his  rfction  thereof  against  him,  because  }>«<^*»*«  *'*«' 

■  i».«*  .  *"•  commenco- 

ne  says  that  the  said  sum  of  50/.  residue,  &c.,  and  said  sum  of  56/.  parcel,  ment  of  the 

ftc,  in  the  fntrodnctory  part  of  this  plea  above  mentioned,  areeaek  tee  and  fls^ndTnUndort. 

thfe  same  debt  of  50/,  and  not  other  and  distinct  imd  diflfetent  debts  of  50/. ;  ^J"^^^.  ^i"^"' 

and  the  defendant  further  says,  that  after  the  making  his  said  (mMHse  relating  change  for  8^' 

to  the  said  sum  of  50/.  residue,  Ac,  and  after  the  eammeneement  of  this  j^  ^"^  wtisfoc 

dctum,  he,  the  defendant;  mdorsed  and  delivered  to  the  plaintiff  a  certain  bill  charge  of  the 

of  exchange,  made  and  drawn,  ti>  wit,  on,  &c.,  by  one  C.  S.,  upon  and  ac-  SS^dwitf^iTd 

c^teS  by  certain  persons,  to  wit,  B,  and  N.  A,  and  made  payaWe^to  wit,  at  of  all  djmagea 

ooe  month's  date,  for  a  certain  large  stim  of  money,  to  wit,  the'i^um  0f  82/.  Senon-perw' 

tOi.,  in  fnlieatief action  and  discharge  of  the  eaid promise  o€  Ihe  d^fowlajit,  ^jj^^^jp^* 

as  to  the  said  sum  of  60/  residue.  Ac,  and  of  aU  damages  by  thleplamftiff  In  another  plea 

sustained  by  reason  of  the  non-performance  of  the  said  pmmise';  and^ui^hkh  p*yS[eSt  o%0/. 

said  bill  he,  the  plaintiff,  then  took  and  received  of  and  from  the  defendant,  m  the  same 

form.  '1  he  re- 
plication traversed  theplean,  and  «fler  a  verdict  foitnd  for  th«  defendant  z-^Htld,  that  the  pleas 
were  good,  and  thai  the  jddiiitiff  was  not  entitled  to  judgfnont  Hon  obstante  veredicto. 
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QtMi^BmuiL  in  such  fall  satiifaction  and  diachaige  as  aforefiaid;  and  this  the  deTeodant  is 
ready  to  verify ;  wherefore  be  prayg  judgment  if  the  plaintiff  ought /vrMcr  tc 
maintain  hit  aforesaid  action  thereof  against  him. 

Fifth  plea,  as  to  the  sum  of  60/.  in  the  third  plea  Baeiilieiied  and  therehy 
pleaded  to,  the  defendant  says  thai  the  plaiotiff  ought  noi  fiirtherto  maimain 
his  action  Ihereof  against  him,  because  he  says  that  after  the  rnddog  of  his 
said  promise  relating  to  the  said  sum  of  iOL,  and  after  the  conBraenesment  of 
this  action,  to  wit»  on,  Ac,,  he,  the  defendant,  paid  to  the  plaintiff,  and  the 
plaintiff  accepted  and  received  of  and  from  the  defendant,  a  certain  large  sum 
of  mon^,  to  wit,  the  sum  of  80^,  in  full  satisfaction  and  discfaaige  of  the  said 
promise  of  defendant,  as  to  the  sum  of  50/.  in  the  introductiory  part  of  this 
plea  above  mentioned,  and  of  all  damages  sustained  by  the  ^kaaodSt  byreasoQ 
of  the  non-performance  by  the  defendant,  of  his  said  promise,  and  this  the  de- 
fendant is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  piaintiff  ought 
further  to  maintain  his  action  thereof  against  him. 

RepUcaiiom,  to  the  third  plea ;  that  the  defendant  did  not  indorse  and  delirer 
to  the  plaintiff  the  said  supposed  bill  of  exchange,  in  fuU  satisfactbn  and  dit* 
charge  of  the  said  promise  of  the  defendant  as  to  the  said  sum  of  601,  residac^ 
&c.,  and  such  damages  as  in  that  plea  in  that  behalf  mentioned  ;  and  that  the 
said  plaintiff  did  not  take  or  receive  the  said  bill,  of  or  from  the  defendant,  ia 
such  full  satisfaction  and  discharge,  as  in  the  said  third  plea  in  that  behalf 
mentioned. 

To  the  fifth  plea,  that  the  defendant  did  not  pay  to  the  plaintiQ  mnr  did  the 
plaintiff  accept  or  receive  of  and  from  the  defendant,  the  said  sum  of  50/.,  or 
any  part  thereof,  in  full  satisfaction  and  discharge  of  said  promise  of  defendant, 
as  to  said  sum  of  50/.  in  the  introductory  part  of  the  said  Hfth  plea  men- 
tioned, and  of  all  damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
performance by  defendant  of  his  said  promise,  in  manner  and  form  as  de- 
fendant hath  in  the  said  fifth  plea  in  that  behalf  alleged. 

Ajt  the  trial,  before  fifiUism,  J.,  at  the  Middletex  Sittings,  in  Bilmy 
T^rm,  1837,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue^  and  for 
the  d«/en^ant  on  all  the  other  issues. 

Piatt  obtained  a  rule  nisi,  to  enter  a  verdict  for  the  plaintiff  on  the  third 
and  fidh  is9ue5,  non  obstante  veredicto,  upon  the  ground  that  the  picas  were 
insufficient^  because  they  did  not  contain  any  answer,  as  to  the  costs  which 
the  plaintiff  was  entitled  to  recover. 

R.  Alexander  and  Bukhy  shewed  cause. — ^These  pleas  are  both  pleaded  in 
bar  of  the  further  n^aintenance  of  the  action,  and  the  plaintiff  hits  taken  issue 
upon  them  by  the  replication.  The  word  damaj^es  is  sufllTcient  to  frtclude 
any  costs  to  which  the  plaintiff  may  be  entitled";  but  if  that  is'  mil  §o, 
then  the  plaintiff  might  have  entered  a  nolle  proscqvi  as  to  the  debt  and 
damages,  and  sign  judgment  for  the  costs.  Nor  has  the  plaintiff  adoptea  the 
proper  course  in  applying  for  judgment  non  obstante  veredicto,  because  he 
has  himself  taken  issue  upon  the  plea,  Rand  v.  Faiighan  (a). 

li  would  have  been  improper  to  plead  in  bar  of  the  action,  Le  Bret  v. 
Papilton  (5).     tiaU  v.  Cole  (c),  shews  that  if  a  plea  is  improperly  pleaded 

(a)  1  Hodges,  173.  (c)  4  A.  &  E.  577;  1  Har.  &  Wol. 

C5)  4  East,  aoa  723. 
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ID  bar  of  tKe  action,  instead  of  being  pleaded  against  the  further  maintenaiice    Qhmm^jBmc/i. 
<»f  ity  it  is  only  ground  of  special  demurrer,  Putney  v.  Swann  {d). 

Piatt  and  CHHntj^kam^  ttmtfd. — The  pleas  snee  in  the  nature  of  pleas 
pleaded  p«t«  datrun  tonHnuane^f  and  the  plaintiff  is  clearly  entitled  to  re- 
cetYe  some  coats.  But  if  he  entered  a  nol/€  ptoHqui  as  to  the  debt  and 
damages,  he  osold  not  recoTer  any  costs. 

Cur,  adv.  tmU, 

Lord  DemmaVi  C.  J^  now  delivered  the  judgment  of  the  Court.<-«-We  are 
of  opinion  that  the  pleas  in  this  case  are  good.  They  are  pleaded  in  bar  of 
the  fiirther  nminienanoe  of  the  action,  and  are  not  open  to  the  objection  taken 
in  tbe  cate  of  Li  Bret  ▼.  FapiUon.  They  also  state,  that  the  bills  and  the 
payment  therein  mentioned,  were  accepted  by  the  plaintiff  in  full  satisfaction 
and  discharge  of  the  causes  of  action  to  whidi  they  are  pleaded.  They 
would  hsive  been  good  in  that  form,  if  the  transaction  had  been  prior  to  the 
action,  and  they  had  been  pleaded  in  bar  generally ;  and  we  cannot  see  any 
reason  why  they  are  not  equally  good  in  the  same  form  as  a  bar  lo  the  Airther 
maiDtenanGe.  This  being  our  opinion,  it  is  unnecessary  to  notice  the  other 
matters  whidi  were  discussed  on  the  argument 

Rule  discharged. 

(tO  2  M.  &  WeL  72;  2  Gale,  216. 


The  Queen  t;.  The  Guardians  of  the  Dolgelly  Union,         j»m7. 

A    RULE  am  had  been  obtained  for  a  tnandamui  directed  to  the  board  of  A  vumdamm 

guardians  for  the  Dolgelly  Union,   to  compel  them   to  admit  Joikn  c^pe?tho*'  ^ 
Jonee  as  their  clerk.     It  appeared  by  the  affidavits,  upon  which  the  rule  was  board  of  guar- 
obtained,  that  the  applicant,  John  Jones^  and  one  Richard  Jonee,  were  can-  Law  Union,  to 
didates  for  the  office  of  c^erk  to  the  board  of  guardians ;  and  that  at  a  meeting  J??h^v*  J^'^ 
of  the  guardians,  a  poll  was  held,  when  Richard  Jonee  was  elected  b^  a  ma-   one  who  claima 
jority  of  one,  and  thereupon  he  took  upon  himself  the  duties  of  the  office,  ^ly  efecSTto 
The  affidavits   then   set  out  several  grounds  of  objection  to  some  of  the  that  office 
guardians  who  had  voted  for  Richard  Jonee,  as  that  they  were  not  duly 
elected,  Sec,     It  was  also  alleged,  that  due  notice  of  the  meeting  had  not  been 
giveiif.^j^td  that  Richard  Jonee  was  unduly  elected,  and  that  John  Jonee  had 
a  majon^  of  legpl  votes^  and  ought  to  have  been  elected. 


jRl ;  r.  Rickafde,  in  Eaeter  Term  (a),  shewed  cause. — The  question  is, 
whether  this  Court  will  enquire  into  the  titles  of  those  guardians  who  were  in 
possession  of  their  offices  when  the  election  took  place.  It  has  already  beer. 
decided  that  ^  quo  warranto  will  not  lie  to  try  the  title  of  a  poor  law  guardian. 
The  King  s\  Carjpenter  {b).  If  the  present  application  is  acceded  to^  it 
would  be  necessary  to  investigate  the  titles  of  those  persons  who  voted  ibr 

(a)  May  8 ;  Cor.  Lord  Denman,  C.J.,  (b)  1  Ner.  &  Pcrrj,  773. 

LUtUdale,  Patteeon  and  Cokrwge,  Js. 
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Qmte^iBMdL  tiie  guardians  wbo  aie  said  to  be  improperlj elected^  ao  that  the  inijuirj 

Xh^Q^^     will  be  intermiDable. 

f». 

(?u    '^AWB  of      •^*"^*  •"  support  of  the  rule, — ^In  T%e  Kinfj.  Tk€  Thutn*  of  the  Chi- 

the  DoLGELLT  mil  Turnpik^Toad  {e\  it  was  decided  that  a  wumdaam^  irould  lie  to  admit 

Union.        ^^  ^^^\^  ^  trustees  under  the  General  Turnpike  Act,  and  that  is  a  very  similar 

office  to  the  present.     The  circumstance  that  a  ^tio  uawmnto  will  not  lie  to 

try  the  title  of  a  ^lardian,  is  a  strong  reason  why  a  mandamus  sfaonicfissue 

for  otherwise  the  applicant  would  be  altogether  without  a  remedy.    It  voi'id 

not  be  necessary  to  investigate  the  rights  of  the  parties  who  voted  for  the 

election  of  the  guardians,  whose  titles  are  objected  to. — [Patieton,  J. — Ev^ 

you  the  order  of  the  Poor  Law  CommissioDers,  which  directed  the  guaidiaas 

to  elect  a  clerk  f] — "So ;  it  is  not  set  out  on  the  affidavit ;  but  the  guanfiam 

would  be  bound  to  obey  it  by  the  terms  of  the  46th  sec  of  the  4  &  6  If.  4, 

c.  76. — [Lord  Denman,  C.  J. — ^This  is  a  very  inconvenient  nKxIe  of  trying  the 

question  in  dispute  between  the  parties.    Why  may  not  an  action  be  brought 

to  recover  the  salary?] — The  applicant  is  willing  to  undertake  to  be  party 

to  an  issue  (d),  to  try  his  title.    [R.  V.  Richard*  refused  to  consent.] 

Car.  adv,  wit. 

Lord  Dknm Aic,  C.  J.,  on  this  day,  delivered  the  judgment  of  the  Court.— 
This  was  an  application  for  a  m€mdamu9  to  the  guardians  of  (he  Dol^dy 
Union,  to  admit  John  Jom$  as  their  derk,  and  to  permit  him  to  perform  the 
duties  of  that  office.  Another  clerk,  R,  Jonet,  had  been  admitted,  and  b 
acting;  but  the  applicant  says  that  R,  Jomm  was  not  duly  elected.  There 
was  a  contest  and  a  poll,  and  though  R.  Jone$  was  returned,  John  Jma 
asserts  that  he  had  the  majority  of  good  votes,  and  ought  to  have  been  retumeil 
In  effect,  therefore,  it  is  proposed  to  set  on  foot  a  scrutiny  of  all  the  voles 
given  in  the  election  of  the  guardians,  in  the  shape  of  a  fnandamvs,  to  ailmit 
their  own  servant  to  a  ministerial  office.  No  precedent  for  such  a  cooKe 
was  quoted  ;  the  inconvenience  of  thus  unravelling  the  rights  of  votevs  in  tn 
antecedent  stage,  would  be  verjr  great,  and  we  think  it  ought  not  to  be  per- 
mitted. There  is  a  preliminary  difficulty  of  no  light  importance^  If  we  sead 
the  writ,  who  must  make  the  return  ?  That  question  must  be  answered  be- 
fore the  return  can  be  made ;  yet  the  object  of  the  proceeding  itself  is  to 
settle  that  question.  If  the  guardians  de  fado  are  to  make  the  retuni,it  mist 
be  because  they  are  in  possession,  and  competent  to  do  the  duties  attache<i 
to  their  otl$ce;  one  of  them  is  to  appoint  a  clerk :  they  have  done  an,  and  the 
public  suffer  no  inconvenience  from  a  vacancy  of  the  office.     The  rule  ta^sX 

be  discharged. 

Rule  discfa^^ged. 

(b)  5  R  &  Ad.  438.  tnmpike  road.    Sea  The  Kin^  v.  Tk 

(rf)  This  was  the  course  adopted  upnn  TruHets  of  C/tesnul^  5  B.  &  Ad.  439, 

an  application  for  a  mandamus^  made  by  note  (a). 

the  clerk  to  the  trustees  of  the  Hincksey 
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Blunt  and  another  v.  Harwood.  gMmvBendk. 

jL  RULE  iUH  bad  been  obtained  for  a  writ  of  prohibition,  to  prohibit  the  a  committee 

Mrches  Court  of  Canterbury,   from  further  proceeding   in  a  cause  point^  at^r 

pending  therein  against  one  Bet^amin  Harrcood.  yettry^uiy 

The  affidavit,  upon  which  the  rule  was  obtained,  stated  that  the  suit  in  the  report  whether 

Arches  Court,  had  been  instituted  by  the  churchwardens  of  the  parish  of  !V7?"l^.^*  •** 

"  ^  Mdieot  to  en- 

StreatAantf  Surr0jf,  to  compel  Harwood  to  pay  a  certain  sum  of  money  alleged  large  the  pwieh 
to  be  due  from  him,  in  respect  of  a  church-rate,  made  on  the  13th  February,  umeafte^n^e 
1886,  for  the  repairs  of  the  parish-church,  and  for  the  re-payment  of  a  por-  notice  of  ao- 
tion  of  a  sum  of  3300/.  and  interest,  which  had  been  borrowed  in  November^  of  the  restry^ 
1830,  in  pursuance  of  the  Acts  for  the  enlargement  of  churches,  (58  Geo,  3,  ^na  giTen  in 
c.  45,  ^  59  Geo.  3,  c.  134.)     That  the  libel  alleged  that  this  money  was  bor-  terms:  **  No- 
rowed  in  pursuance  of  certain  resolutions  agreed  to  at  a  meeting  of  the  y^^®en.thitV 
parishioners  in  vestry  assembled,  on  the  12d  o{  Avguit,  1830,  at  which  meet-  meeting  will  be 
ing  a  committee,  which  had  been  appointed  at  a  vestry  held  on  the  1 7th  try-room.^on, 
Marckp  to  report  whether  it  would  be  expedient  to  adopt  a  plan  for  affording  ^^j'  ^^^  °^<^®.^ 
additional  accommodation  at  the  church,  presented  their  report,  by  which  ly,  to  receire  a 
they  recommended  that  an  enlargement  should  be  made,  at  an  expence  of  church  comrovJ 
3300/.,  and  that  their  report  was  adopted  by  the  meeting.     That  afler  the  tee,  and  to 
libel  was  exhibited,  additional  articles  were  filed  by  the  churchwardens,  alleging  meagor«rAi 
that  a  notice  of  the  meeting  on  the  2d  day  of  Augrnt^  waa  given  on  tlie  24th  ^7  ^^'ctH 
oiJufyf  stating  that  a  vestry  was  to  be  held  in  the  vestry-room,  on  the  2d  of  rying  that 
Aufftut,  at  9  o'clock,  to  receive  the  report  of  the  committee  appointed  to  con-  ^P^ti^„*?.» 
aider  the  plan  produced  to  the  previous  meeting  of  tlie  vestry,  on  the  1 7th  Held,  that  thit 
Aimrekp  for  affording  additional  accommodation  to  the  parishioners  desirous  of  notice  of?hr°^ 
attending  divine  worship  in  the  parish  church.     The  applicant  then  objected  ^^^^""^1' 
that  this  notice  was  insufficient,  as  it  did  not  state  that  it  was  intended  to  c.  45,  and59 
borraw  money  on  the  security  of  the  rates,  or  the  special  purpose  for.  which  SjSchuJ^ 
the  meeting  was  to  be  held,  as  required  by  the  58  Geo.  3,  c.  69,  seo.  1.    It  fip-  Building  Acu), 
pearcd  that  the  judge  in  the  Arches  Court,  had  admitted  the  libel  to  piroof,  GM.'sf  f  69, 
and  required  Hanoood  to  give  an  issue  thereto,  but  that  no  sent/enc;^  had  (the  Veitry 
been  given.                                                                                      .              .         Whether  wo- 
The  affidavits  m  reply,  stated,  that  on  the  7th  of  Mardk,  183a,  notice  was  {jjj'j^'^n  g^i^ 
duly  given  diat  a  vestry  meeting  would  be  held  at  the  vestry^room,  on  the  siastical  c<mrt, 
17th  of  March,  at  9  o'clock,  for  the  purpose  of  taking  steps  to  afford  additional  ^o^wm^fof 
a<*coiiimbdatiofr  to  the  parishioners  in  the  parish-church ;  that  the  meeting  church  rat» 
was  held  accordingly,  and  a  committee  appointed  as  stated  in  the  libel.     That  Ddtted^o  proof, 

on  the  24th  of  July,  1830,  the  following  notice  was  duly  given  of  the  meet-  "^  before  sm- 

i»  i     A  J    M  tence,  upon  the 

ing  of  the  2a  iitf^#/ .* —  ground  that  the 

Court  ia  about 

"  Notice  is  hereby  given  that  a  vestry  will  be  held  in  the  vestry-room  of  «  Alrtof  pS^ 

this  parish,  on  Monday,  the  2d  day  of  Auyutt,  at  9  o'clock  precisely,  to  re-  Uament,  giwrfc 

ceive  a  report  from  the  church-committee,  and  to  adopt  such  measures  as 

may  appear  necessary  for  carrying  that  report  into  execution  ;  and  further, 

that  it  is  intended,  that  such  vestry  do  adjourn  to  the  workhouse  of  this 

parish,  there  to  transact  the  business  of  the  day." 
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Qtuf*»  Rtndu  It  wag  stated  that  the  original  notices  had  been  lost,  and  ihat  a  copy  of  Uie 
last,  was  not  found  until  after  the  libel  and  additional  articles  had  Iioen  filed 
in  the  Ecclesiastical  Court.  It  was  also  stated,  that  Uancood  had  attended 
both  the  meetings  at  the  vestry,  and  bad  taken  an  active  part  in  the  pro- 
ceedings. *  ^ 

Sir  ff.  W.  PMftt  and  Ckamnell  shewed  cause.— By  the  58  Geo.  S,  c  69, 
sec.  1,  it  is  ^iKicted  *'  That  no  vestry  or  meeting  of  the  inhabitants  in  vestry, 
of  or  ibr  any  parish,  shall  beholden,  until  public  notice  shall  have  been  given 
of  Bnth  testry,  and  of  the  place  and  hour  of  hotdiL^  the  same,  and  the  special 
purpose  thereof,  three  days  at  the  least  before  the  day  to  be  appointed  for 
holding  stich  vestry,  by4he  publication  of  such  notice  in  the  parish  church  or 
chapel,  on  some  StmAty  during  or  immediately  af^er  divine  service,  and  by 
affixing  the  same,  fairly  written  or  printed,  on  the  principal  door  of  snch 
church  or  chapel.**  The  objection  to  the  notice  is,  that  it  cBd  not  state  spe- 
cifically, that  the  meeting  ^a<i  convened  for  the  purpose  of  borrowing  money. 
But  even  if  the  notice  should  be  held  to  l)e  infofmd,  that  would  not  render 
all  the  subsequent  proceedings  void.  The  party  who  now  applies  (bt  this 
rule,  cannot  complain,  inasmq^  as  he  was  present  and  had  cognizance  of  the 
proceedings  which  took  place.  At  all  events,  (he  notice  of  the  24th  of  Jnly 
expressly  points  out  the  purpose  for  which  the  meeting  was  to  be  held ;  fbr 
no  person  could  have  supposed  that  the  report  of  the  committee  could  lie 
carried  into  eflect,  without  incurring  certain  expences,  which  could  onlj  be 
defrayed  by  raising  money  upon  the  security  of  the  rates. 

Sir  F.  PoOoek  and  M.  Smith,  eon/rd.— The  rate  to  which  Mr.  Hanrood'is 
required  to  contribute,  rests  upon  the  decision  of  the  vestry  at  the  meeting  of 
the  2A  of  AuffU9tf  and  the  validity  of  the  proceedings  at  that  meeting  deper^ 
upon  the  former  meeting  on  the  17th  of  March,  It  is,  therefore,  necessary 
to  prove  that  proper  legal  notices  were  given  of  these  meetings ;  and  if  such 
notices  were  not  given,  the  rate  is  illegal  As  to  the  notice  which  is  set  out, 
the  Court  will  not  entertain  that,  as  it  does  not  appear  on  the  libeli  or  in  the 
additional  articles  ;  and  the  parties  must  obtain  the  leave  of  the  Ecclesiastical 
Court  to  amend,  liefore  they  can  avail  themselves  of  it.  That  the  Court  will  not 
look  out  of  the  proceedings  which  are  before  the  Ecclesiastical  Court,  appears 
in  Bodetiham  v.  Hicketls  (a). — [\jord  Denman,  C.  J. — The  question  had 
better  be  discussed  as  if  the  notice  appeared  on  the  face  of  the  proceerlin^l 
—Then  no  doubt  cnn  l)e  entertained  as  to  the  power  of  this  Court  to  interfere. 
if  the  Ecclesiastical  Court  is  about  to  misconstrue  a  Statute,  By  referring 
to  the  58  Geo.  S,  c.  45,  sec.  59  &  GO;  and  59  Geo,  3,  c,  134,  sec.  14  &  46,  it 
wfll  be  clearly  seen  that  (he  specific  consent  of  the  parishioners  must  be  ol>- 
tained,  before  any  money  can  be  borrowed  for  the  purposes  of  the^e  Acts. 
Then  the  6$  Geo,  3,  c.  69,  sec.  1,  requires  that  the  special  purpose  for  which 
the  meeting  is  to  be  held,  should  be  stated  in  the  notice.  It  is  only  when  ihe 
provisions  of  the  Statutes,  which  authorize  the  raising  of  money  for  repa  rji, 
are  stfjetly  pursued,  that  the  rate  can  be  supported,  ne  King  v.  Chunh- 
wardenti  of  Dursley  (^),  and  it  is  of  the  utmost  importance  to  parties  whu 
will  be  called  upon  to  contribute  to  the  rate,  that  distinct  notice  should  be 

frt)  4  A.  &  E.  433;  I  Har.  &  Wol.  (h)  5  A.  &  E.  10;  2  Hap.  &  Wo! 
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given  of  an  intention  to  make  it    The  noticee  which  were  given,  were  alto-  Qattw^t  Bmuk, 
gether  insufficient  to  inform  the  parishioners  that  a  rate  was  to  be  levied :  they        Blunt 
might  have  supposed  that  the  funds  were  to  be  raised  out  of  the  pew-rents,  *. 

or  from  some  similar  source. 

Lord  Denman,  C.  J. — 'So  question  has  bSbn  raised  as  to  the  jurisdiction  of 
this  Court  to  interfere  by  prohibition.  That  point  was  eonsiderel  in  Gare 
V.  Gapper(c),  We  must,  therefore,  proceed  to  put  a  construfiiitfi  upon, 
these  Sifttutes ;  and  it  seemti  to  me  to  be  so  doubtful  Aether  the  firsi  ootiipe 
wsB  su/ficient,  that  I  should  have  thought  the  rule  ought  to  be  made  absolute. 
But  if  the  libel  is  amended  by  the  insertion  of  the  notice  wbkh  has  been 
late!  J  found,  it  then  appears  to  roe  that  full  and  subatan^al  inforrpation  is 
given^  ihat  the  object  of  the  meeting  was  to  raise  money  for  the  repairing 
of  the  church,  under  the  provisions  of  the  Statutes.  The  58  Geo,  8»  c.  58, 
does  not  give  any  form  for  the  notice ;  and  the  Vetftry  Act  goes  a  little 
further,  by  requiriog  that  the  special  purpose  for  which  the  meeting  is 
coaTened,  shaii  be  stated.  The  Statutes  might  have  required  that  notice 
shoaJd  be  given  of  an  intention  to  raise  money  on  the  security  of  the  rates,  but 
as  that  is  not  expressly  required,  we  cannot  make  it  necessary,  by  implica- 
tioa.  It  doss  not,  therefore,  appear  to  me,  that  there  is  any  ground  for 
graatincp  this  prohibitioo* 

Lrrfi.EDALS,  J. — ^If  the  libel  were  not  amended,  I  should  say  the  protiibi-* 
tion  ought  to  go ;  but  if  the  proceedings  are  amended  by  inserting  the  notion, 
then  it  appears  to  me,  that  the  Ecclesiastical  Court  may  proceed  to  enforce 
the  payment  of  the  rate.  I  agree  with  Sir  F,  Poliock,  that  the  Statutes  re- 
quire that  notice  should  be  given  to  the  parishioners,  as  to  the  purpose  fbl" 
which  the  meeting  is  convened.  But  I  do  not  think  it  is  necessary* to  use 
the  words  "  borrow  money,"  in  the  notice.  It  is  sufficient  to  give  notice  that  . 
sueh  measures  would  be  proposed  for  adoption,  as  must  of  necessity  lead  to 
the  borrowing  of  money.  In  the  present  case,  the  report  of  the  chureh  com- 
niiCfecJ  could  not  be  carried  into  execution,  without  involving  the  necessity  of 
borrowing  money. 

Pattbson,  J. — I  am  not  altogether  satisfied  that  the  libel,  as  it  now  stands, 
is  not  sufficient;  but  if  it  is  amended,  then  I  feel  no  doubt  upon  the  question. 
No  form  of  notice  is  given  in  either  of  the  Statutes  which  have  been  referred 
to.  We  can  only,  therefore,  require  such  a  notice  as  would  clearly  jnform 
the  |>arishioners  of  what  was  intended  to  be  done ;  and  I  cannot  believe  that 
any  pafishioner  could  have  had  a  doubt  as  to  what  was  intended  to  be  done 
at  th^  meeting  of  the  2d  Augu$t.  It  could  not  have  been  supposed  that  the 
report  of  the  committee  could  be  carried  into  effect^  without  raisii^, money- 
for  the  purpose,  and  it  is  a  fallacy  to  suggest  that  it  might  have  been  thought 
that  the  money  was  to  be  raised  by  pew-rents.  I  do  not  say  th^t  this  rater 
payer  was  estopped  by  reason  of  his  having  attended  at  the  meetings,  but 
stilf,  that  fact,  and  the  acquiescence  of  all  parties  to  the  rate  for  so  long  a 

(c)  3  East,  472. 
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^^^ii2^  penod«  am  drenmstBiwei  which  may  be  (ak«n  into  •ccouni*    Nor  ma  1 6aii»- 
^^^        (M  thai  this  Court  has  authorhj  to  interfere  by  ppehibitioa»  in  axase  like 
the  fxeaent ;  but  the  ar^uneni  has  gone  upon  the  asaumptiott  that  «e  have 
jariediotipK    I  cottfesa  I  cannot  understand  the  deeiaiao  in  €rme  t.  Gqi^. 


IlAaWOOD. 


WitUiJm%  i<«-^lo  Ibrm  of  notice  is  ^nven  in  the  Statutes,  and  the  notice 
which  is  set  out  upon  the  affidavit  seems  such  as  to  prsvent  surpnie  to  the 
pariBhis«Q*B4 

Rule  dischaiiged,  the  plaintiff  undertaking  to  amend  the 
iibel. 


Jm€  9.       JosiAR  Thomas  Poole  and  David  Charles  Poovr  v.  Wasrbn. 


1.  In  amoru  TIEBT  OH  the  Stat  4  Geo,  2,  c.  28,  sec.  1,  to  recover  doable  the  ynriy 


gftgs  deed,  the 
inortgBgor,with 
the  approbation 
of  the  mortga- 
gee, testified  bj 
nil  signing^  the 
deed,  nominat- 
ed a  receirer  to 
oolleet  the 
renta,  and  sire 
notices  to  the 
tenants  to  quit 
the  premises, 
and  to  perform 
and  execute  all 
other  matteis 
requisite  and 
proper  concern* 
ing  the  premi- 
ses, as  fully  and 
effectuallj,  to 
all  intents  and 
purposes,  as 
the  mortgagee, 

&!m6o:—^  bearing  date  the  29th  Jwiy,  1938,  Arthur  Keating^  and  Anne^  his  i^ife,  coo- 
^eiVw  ws?*  vey^  the  premvses  to  the  pfctintiffs  fbr  the  remainder  of  a  teran  of  ninety^five 
authorized  to  years,  as  a  security  fbr  4800/.  and  interest,  advanced  by  the  plaintiffs.  Hus 
rtenanTupon^  conveyance  contained  the  following  clause :  **  And  this  indenture  lastly  Wie- 
the expiration  nesseth  that  for  more  effectually  securing  the  payment  of  the  interest  to  be- 
come due  in  respect  of  the  aforesaid  principal  sum  of  4000/.,  and  in  coeaideration 
of  the  premises^  the  said  Arthur  Keating  and  Axme  Keatdng,  mth  the  appro- 
bation of  the  said  /.  7!  Pbeie  and  D:  <7.  Pooie,  testified  by  their  refpi^?dy 
exeeuthig  these  presents,  do,  snd  each  of  them  doth  nominwte^  constttMtc^  sod 


vahie  of  certain  premises.  The  declaration  stated,  that  the  defadut 
held  a  messuage  as  tenant  thereof  to  the  plaintiffs,  for  the  remainder  of  a  term 
of  seven  years,  ending  on  the  25th  June,  1884,  and  that  upon  the  espirstion 
of  the  said  term  and  tenancy,  the  plaintiffs  gave  notice,  in  writing,  to  the  de* 
fendant,  and  in  writing  demanded  of  him,  and  required  him  to  deliver  up  tW 
possession  of  the  said  messuage.  Yet  the  defendant  did  not  deliver  up  the 
possession,  &c.  Pteae :  firet,  that  the  defendant  yielded  up  the  possession  of 
the  premises  to  certain  persons  who  demised  the  same  to  him ;  and  upon 
this  plea  a  demurrer  was  raised.  Seeondf  that  he  held  over  the  prennses, 
under  a  fair  claim  of  title,  lind  not  contumaciously.  TT^Mrdj  that  the  plaiotifi 
did  not  give  notice,  in  writing,  to  the  defendant,  nor  did  they,  in  wnting, 
demand  of  him,  or  require  him  to  deliver  up  possession  of  the  messusge. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Lohdati  Sittings  sftcr 
Michaehnae  Thrm,  1836,  it  appeared  that  the  defendant  held  the  preniMa 
under  a  lease  for  seven  years,  granted  on  the  26Ui  Auguet^  1827,  by  Arthur 

By  an  indenture  of  assignment  and  mortgage, 


of  a  term,  for 
the  purpoM  of 
enabling  the 
mortgagee  to 
lue  for  dc 


r  double 
value  under 
4  Geo.  2,  c. 


2.  Themitice  appoint  the  said  SoMnel  Joh/^  Grelleit  to  be  the  receiver,  agent,  andii^Uornef 
of  the  said  Arthur  Keating  and  Anne  Keaimg,  ^  them  and  their  nespecti^d 
executoiw  and  administrators,  and  in  their  reapective  ngmea  land  Mea<i^to  ask) 
demand^  collect,  and  receive  all  and  singular  the  rents  and  pff0fit9[<ff  tlie  ssid 
prenisea  hereby  assi^ed,  from  the  present  and  future  tei^aiila  aad  oceupien 
thereof  resg^tively,  or  other  the.  person  or  persons  liable  to  pay  the  said 


I  pTOTed  by 
producing  a 
copy,  as  secon- 
dary evidence, 
after  proof 
of  a  notice  to 
the  defendant 
to  produce  thtf 
original.  It  ap- 
peared that  a 
wftnets  had  attested  the  signing  of  the  original  :-^Hdd,  that  it  was  not  necessary  to  call  him. 
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rents  aJiJ-proftfs,  a»«nd  when  the  same  shall  from  time  to  time  become  diie« 
until  the  said  sum  of  4000/.  and  all  interest  thereof  shall  be  fiiHy  sa^fied 
and  dkoehfti^g^  and  for  that  purpose  to  settle  and  adjust  all  acoounis  and 
difl^n^klces  seMog  to  the  said  rents  and  profits ;  and  in  case  of  non»*paynient 
of  the  said  rents  and  profits,  to  take  and  use  sach  lawful  remedies  for  reco- 
vering and  obtaining  payment  of  the  same  respectively,  by  aotion^  aiiity  dis- 
tress, or  otherwise,  as  shall  be  thought  necessary  or  expedient :  And  aiso 
to  give  notice  to  the  tenants  or  occupiers  of  the  said  leasehold  praams  to 
quit  possession  of  the  same,  or  of  such  parts  thereof  as  may  be  in  their  res- 
pective occupation,  and  on  refusal  or  neglect  so  to  do,  to  eject  them  respec* 
tively  therefrom  :  And  also  to  demise  or  let  the  said  hereditaments  and  pre- 
mises from  time  to  time,  as  and  when  the  same  shall  by  any  means  become  un- 
lenantedy  lor  such  rent  or  rents,  for  such  term  or  terms  of  years  not  exceeding 
twenty-one  years  in  possession,  as  the  said  5.  /.  GreUeti  shall  think  fit :  And 
foitfatfrt  to  do,  perform^  and  execute  all  other  matters  s/id  things  requisite  or 
proper,  in  or  concerning  the  said  premises,  as  fully  and  efiectually  to  all  intents 
and  pnrpoRS  as  the  said  Arthur  Keating  and  Ann  Keating,  their  administra« 
tors*  or  assigns  respectively,  could  or  might  themselves  do  or  might  have  done 
if  theae  presents  had  not  been  made."'  The  plaintififs  produced  a  copy  of  a 
notice  to  quit,  which  had  been  sent  by  the  said  8.  J.  GrelUU  to  the  de^ndant, 
requiring  him  to  give  up  the  possession  of  the  premises  at  the  expiration  of 
the  lease,  or  to  pay  double  rent.  It  recited  the  conveyance  to  the  plaintiffs, 
of  thn  2SMi  Jvdg^  1838,  and  purported  to  be  given  in  pursuance  of  the 
authosity  contained  tlierein. 

The  copy  was  produced  as  secondary  evidence,  after  a  notice  to  produce 
the  original ;  and  Grelktta  signature  to  the  original  appeared  to  have  bee^i 
attested  by  a  witness.  The  defendant's  counsel  objects!  that  the. attesting 
witness  ought  to  be  called ;  but  the  objection  was  overruled.  It  was.  then 
objected  that  the  conveyance  of  18S3,  did  not  contain  a  sufficient  authority 
from  the  plaintiffs,  to  authorize  Grellett  to  give  the  notice,  inasmuch  as  the 
antfaority  was  given  by  the  mortgagors,  who  then  had  the  legal  estate  in  the 
premises,  and  not  by  the  mortgagees ;  it  was  further  objected,  that  the  autho- 
rity did  not  extend  to  the  case  of  a  notice  given  for  the  purpose  of  taking  pro- 
ceedings under  the  4  Geo.  %  c.  28.  The  learnod  judge  was  of  opinion  that 
the  notioe  was  insufficient,  and  a  vef diet  was  found  lor  the  defendant  osi  the 
third  issue,  with  leave  reserved  to  move  to  onter  a  verdict  for  the  plaintiffs, 
A  rale  mei  was  accordingly  obtained. 

R'K  ^fWiamfS  shewed  cause^-^First,  the  plaintifis  were  bound  to  piove 
thiJIWice  which  was  given  by  OrelleU  ;  and  although  the  defendant  refused 
to  {Mdtkbelhe  onginal,  that  did  not  dhpense  with  the  neceststty  of  producing 
tli^  KtWc^g  wkwetos  to  prove  the  signature  of  Or^ihtt.  in  GOlme  v. 
^lwMirfr(^),  ifhi^  was  an  sexton  br<»ught  agfainst  an  administrator,  the  ^ 
feMknir  fileoded  pienw  ^dmini9trm^,  send  proved  that  be  h»d*  paid  cei<tam 
bonds 'g^eir  by  the  deceased,  which  were  destroyed  when  theyi  wnie.die» 
charges,  *but  the  proof  %as  held  to  be  insudtcient,  because  theettestingi  wiilh 
ness*  wws  «MS  catted.    Thcf  principle  upon  which  that  case  was  doeided^iSp 

(fl)  2  Stark.  N.  P.  C.  52a 
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plicable  to  the  present.  It  is  ^1  established,  Uuit  where  the  ezecutiun  of  i 
notice  to  quit,  Doe,  d.  Sjfket  r.  D^ini^ord(b\  or  a  warrant  to  distrain,  Higgt 
V.  Dixon  (c),  is  attested  by  a  witneAs,  that  witness  niiist  be  called  to  prove 
the  fact  in  all  cases  wImtb  there  is  an  attestiag  witneal/'  he  must  he  pro- 
duced, or  his  absence  be  accounted  for,  before  the  instrument  can  be  proved. 
The  aoswer«f  a  defendant  in  CAoaotry,  in  whidi  he  admitted  the  eiBSfnliafi  of « 
bond,  esiMiot  be  read  as  secondary  evidence^  unlesa  the  aubqpribii^  witness  has 
first  been  ceaichedfi)r,  Cmll  v.  DuMumg  (d).  The  aeoond  ground  of  oly^ctioo 
to  the  plaintilis'  case  ia,  that  GroUeU,  the  receiveri  waa  not  authorized  to  give 
the  notice.  He  received  his  authority  froon  the  mortgagor  and  his  wife,  aod 
the  <|U6stioo  is,  whether  it  entitles  him  to  give  a  sofiicieiit  notice,  to  ensUe 
the  plaintifls  to  recover  double  value  of  the  premises  under  the  Statute. 
mikimon  V.  CoiUy  («),  will  be  relied  upon,  on  the  other  side.  That  case 
certainly  determined  that  a  receiver,  who  had  been  appointed  by  the  Owrt 
of  CAoaeery,  was  entitled  to  give  a  notice  to  a  tenant,  for  the  purpose  of  pro- 
ceeding lor  double  rent,  under  the  Statute.  But  that  was  the  case  of  a  boid- 
ittg  over,  afier  notice  to  quit  had  been  given  by  the  receiver,  who  was  ex- 
pressly empowered  to  give  such  notices.  In  the  present  case,  the  teoaocy 
expired  by  effluxion  ct  time ;  and  although  very  eaciensive  genoal  powers  vere 
given  to  GrelUti  by  the  terms  of  the  deed,  the  Court  will  not  extend  tht  ooo- 
struction,  in  a  proceeding  which  is  of  a  penal  nature. 

Keiiy,  eoHird.^By  4  Gto.  2,  c.  28,  sec.  1,  it  is  suffident  if  the  netkaaiid 
demand  of  possession  is  made  by  the  landlords  or  lessors,  **  his  or  their 
agent  or  agents  thereunto  lawfully  authorized  ;**  and  Wikmtony,  CvflSiyisu 
express  authority  to  shew  that  this  notice  is  sufficient.  The  deed  cf  /d^i 
1838,  contains  the  most  comprehensive  powers  which  could  liave  been  giteo, 
and  the  pbdntifls  are  parties  to  the  deed.    He  was  stopped  by  the  Goort 

Lord  DutMAN,  C.  J. — The  powers  contained  in  the  deed  are  certainly  Tery 
ceoiprehansive^  aod  the  plaintifls  are  parties  to  it.  At  first  I  was  disposed 
to  think  that  the  authority  waa  insufficient,  but  Wi/kifuon  v.  CbAiry  is  con- 
oluvve  upop  tjiat  point  With  respect  to  the  other  objection,  we  are  satisfied 
that  it  cannot  be  supported ;  Cooke  v.  TanstveU  (/}>  is  precisely  in  point. 

LtTf&niau,  PiTTBeoNi  and  Williams,  Ja,  conouned. 

Rule  absolute. 

(b)  2  M.  &  SsU  62.  in  the  posaesaion  of  thf  defen(|A°^«  ^ 

!c)  2  SUrk.  N.  P.  C.  ISO.  whom  he  gave  a  notice  to  produce  K 

d)  4  East,  53 ;  5  Esp.  16.  and  it  was  held,  that  on  ndtt^redttefiao 


(d)  4  East,  53 ;  5  Esp.  16.  and  it  was  held,  that  on  ndtt^redttefiao 

(t)  5  Burr.  2694.  he  might  be  let  into  panel  eridflDSUof 

(/>8Taunt450;2Moore,5l3,wbere      *  *      *^ 

k  covenant  on  an  indenture  of  appren- 
.  ticeshipi  the  plaintiff  proved  that  it  was 


(/>8Tauat450;2Moore,513,where     ito  eootents, .  without  c^iy  tU  ^ 
iu  covenant  on  an  indenture  of  appren-     scriluDg  witness 


TRINITY  TERM,  188a  ^1 


Doa,  dem.  Beidgbr  t.  Whitbhbad*  ^^r^i^T^ 

^^  '      Jung  9. 

pyBCTMENT  to  rccorer  a  wegguage  at  B^thMd-gnvm.   At  the  trial,  before  geetment  to 

LitiUdak,  J.,  at  the  Middi^mm  Sittings,  after  Miekmelmas  Tmn,  1«86,  ^^\^  Tft^ 
the  lemor  of  the  pbintifT  clajmed  to  recoTer  the  premiaea  for  a  forfeiture,  on  («Rtttre*  op  th« 
the  breach  of  a  eotenant  to  repair  the  premises,  and  also  to  inaure  them,  neml  cotoouc 
Evidence  was  given  to  shew  that  the  premises  were  oat  of  repair;  but  the  ^J|2J|{|i|Jjf/^* 
defauhknt's  witnesses  proved  that  the  premises  were  in  a  good  stato  of  repair.  Attliotriml,tli0 
The  covenant  to  insure,  was  general,  and  the  only  evidence  which  the  leesoi  of  pHi^tiff  mred 
the  plaintiff  oflered  to  prove  that  part  of  the  case,  was,  that  on  the  4Ui  of  *„**j2|3  j  "i 
November,  1834,  the  defendant  was  requested  by  the  plaintiff  to  produce  his  to  shew  him  tho 
policy  of  insurance,  which  he  reAised  to  do,  or  to  give  any  information  as  to  J^Jj^^„or'did'" 
the  office  in  which  the  premises  were  insured.  The  lessor  of  the  plaintiff  had  he  produce  it  at 
receited  the  rent  due  up  to  Chrieimae,  1  Sftft.  Notice  was  given  to  the  defend-  obedleiice'to  a 
ant  to  produce  the  policy  of  insurance  at  the  trial,  but  it  was  not  produced  P^^ice  requir- 
wheti  it  was  called  for.  These  focts  were  left  to  the  jury,  and  a  verdict  was  m1~»^  that 
feoiid  for  the  defendant.  *^»  ^**  »°* 


eTenjmma/ddj^ 
evidence  to 


Pha  obtained  a  rule  niei  for  a  new  trial,  upon  the  ground  that  the  verdict  fol^e  leMor^ 
agaioat  the  evidenoe.  of  the  pUintiff. 


Xeify  shewed  cause.—- The  jury  have  decided  this  case  correctly.  The 
evideacey  as  to  the  8tate  of  the  repairs^  was  quite  satisfactory  to  sbpw  that  no 
fofffeiture  had  been  incurred  on  that  account.  Then  as  to  the  other  point, 
theva  was  no  evidence  whatever  to  go  to  the  juiy.  The  defendant  was  not 
under  any  obligation  to  shew  his  policy  of  insurance,  or  to  give  the  lessor  of 
the  plaintiff  any  information  respecting  it.  If  the  lessor  of  the  plaintiff  de- 
sired to  have  the  power  of  making  such  an  enquiry,  he  ought  to  have  inserted 
such  a  ik>wer  in  the  covenant.'  The  refusal  to  produce  the  policy  at  the 
iHal  falls  within  the  same  principle,  and  thenfere  the  jury  were  bound  to  give 
a  verdict  for  the  defendant.  It  wais  ineambent  on  fhe  lessor  ef  1be{ihihitiff 
ttf  priMrtf  his  oiise  aflhmatively. 

iVetf  and  Aacedfe,  in  support  of  the  nile.^-^Theta^waal  csnliiniingihiBach 

of  \h$  covenant  to  repair,  aller  Ckrieimae,  1836.    The  lessor  of  the  plaintiff 

eonU  not  produce  better  evidence  than  that  which  was  given,  because  he 

eoald  hardly  be  required  to  call  a  clerk  from  every  Insurance  Office  in  the 

')Ei^|j{|j^cHi^  ;  The  defendant  Was,  atleast,  bound  to  produce  the  policy  of  insur- 

..amKMfbe  trialiian^  the  fact  of  his  refusal  was  evidence  for  the  jury  to  draw 

^cm«»alnkin  that  the  jpietnises  were  not  insured.  Crisp  v.  Andere^n^e)*    It 

^t^^thsf  itt'geni^iiil  the  party  who  makes  a  charge  is  bound  to  prove  it; 

but  that  is  not  so  whei^  the  affirmative  is  peculiarly  within  the  knowled^  of 

the  party  charged.    Several  cases  have  been  decided  upon  this  principle.    In 

J^jrieree  v.  Parker  (6),  it  was  decided  that  the  exceptions  in  the  enactiQg 

ckuse  of  a  statute  which  creates  an  oifence  and  gives  a  penalty,  must  be  n»> 

(a)  1  gtark.  N.  P.  C.  35.  (6)  1  T.  R.  141. 

▼CM..  L  2  If 


Sa2  TERM  REPORTS  m  thb  QUBECTS  BENCH. 

QuMn't  Bench,  gatived  by  the  pUintifl*  in  his  declaration,  although  it  throws  the  mnu  of  proof 
i>oR  detn  *'P^''  ^''"*  ^"^  convictions  under  the  Game  Laws  have  been  held  to  be 
BftiMsa      good,  where  the  defendant  refused  to  prove  that  he  was  qualified,  The  King 

WHinHiAD.  ▼•  5te«*(c),  Rex  v.  TuT7ier{d).  In  The  Apoikeeariee*  Company  v.  BentUy 
(tf),  which  was  an  action  to  recover  penalties  against  the  defendant,  under 
the  55  Geo,  3,  c.  194,  the  declaration  alleged  that  he  had  practised  without 
having  obtained  a  certificate  as  required  by  the  Statute,  and  AbbaU,  C.  J., 
said,  "  I  am  of  opinion  that  the  affirmative  must  be  proved  by  the  de- 
fendant. I  think  that  it  being  a  n^ative,  the  plaintifls  are  not  bound  to 
prove  it,  but  that  it  rests  with  the  deiendsnt  to  establish  his  having  a  certiS- 
cate.** 

Lord  DsNUAif,  C.  J. — This  is  an  action  of  ejectment  to  recover  premises  for 
a  forfeiture,  on  the  breach  of  a  covenant  to  insure.  There  was  no  proof  that 
the  premises  had  not  been  insured,  except  that  the  defendant  was  called  upon 
to  produce  the  policy  of  insurance,  and  he  did  not  produce  it.  That  is  quite 
insufficient  to  make  out  the  plaintiflTs  case.  Here  there  was  an  estate 
vested  in  the  defendant,  and  the  plaintiff  was  bound  to  prove  strictly,  that  the 
forfeiture  had  been  incurred.  I  do  not  question  the  cases  which  have  been 
cited,  where  parties  have  been  charged  with  doing  acts  which  they  had  no 
right  to  do ;  and  it  is  reasonable  in  such  cases,  that  they  should  be  called 
upon  to  justify  themselves.  But  here  the  plaintiff  takes  upon  himself  the 
burthen  of  proof.  No  doubt  it  was  difficult  to  prove  an  affirmative ;  but  the 
plaintiff  has  brought  the  difficulty  upon  himself,  because  it  would  have  been 
easy  to  frame  a  covenant  which  would  have  required  the  defendant  to  insuie 
in  a  particular  office,  or  to  produce  the  policy  of  insurance  when  required  to 
do  so.  The  next  question  is,  whether  the  verdict  ought  to  stand  for  the  de- 
fendant, on  the  ground  that  the  premises  were  in  sufficient  repair;  upon  that 
point  the  learned  judge  is  not  dissatisfied  with  the  verdict  The  nde  will 
therefore  be  dischaiged. 

LiTTLBDALB,  J.— I  am  of  the  same  opinion.  The  cases  as  to  qualificatkmi 
are  very  different  from  the  present  There  it  is  necessary  that  the  parties 
should  prove  their  qualifications  ;  but  in  this  case  the  landlord  conies  to  de- 
feat the  tenant's  lease ;  and  the  omue  probandi  lies  upon  the  party  who  en* 
deavours  to  defeat  the  estate.  The  plaintiff  was  bound  to  make  out  his  caae^ 
without  calling  on  the  defendant  to  shew  that  the  oovenant  wws  not  brakes. 
Although  a  notice  to  produce  the  policy  had  been  given,  that  was  no  proo( 
Mod  the  jury  were  not  satisfied  that  the  pramiaes  were  not  insured. 

Pattbson  and  Williams,  Js.,  concurred. 

Rule  discharged. 

(c)  1  East,  639.  (e)  Ry.  &  Moody,  159. 

\d)  5M.ASel.206. 


TRINITY  TERM,  1888.  .  £33 


Young  v.  Rishworth.  ott^Bemh. 

Jmm  13 

A  SSUMPSrr  for  money  had  and  received  to  the  use  of  the  plain tiff^  and  on  in  auvmpta  to 

an  account  stated.     PUa:  that  on  the  16th  of  July,  1822,  the  plaintiff  ^^^"J°*^ 

became  bankrupt,  and  obtained  his  certificate ;  and  that  on  the  20th  of  May,  fenduit  plead* 

7825,  he  again  became  a  bankrupt,  and  that  an  assignment  was  made  to  his  th«^5  q^^4^ 

assignees,  of  all  the  present  and  future  personal  estate  of  the  bankrupt,  for  c.l6,  th«pl«]ii« 

the  benefit  of  his  creditors;  and  that  although  the  plaintiff,  after  the  making  a  bankrupt,^™* 

cf  the  0  (r«o.  4,  c.  16,  sec.  127,  duly  obtained  his  certificate  of  conformity,  •"^jf*'''/'*?^ 

mider  the  last-mentioned  commission,  nevertheless  the  estate  of  the  plaintifl)  Act  had  again 

under  the  last-mentioned  commission,  had  not  produced  the  creditors  16t.  in  J^^nd'hUj" 

the  pound,  whereby,  and  hy  one  of  the  Statutes  in  such  case  provided,  the  not  paid  hit 

debt,  by  the  declaration  demanded,  had  vested  in  the  assignees  under  the  l^^  ^^^^  * " 

last-mentioned  commission  whereby  the 

0       •  ,   «  1  •  •    1  debt  had  Tested 

Special  demurrer  and  jomder.  in  the  astigneee 

under  the  se- 
cond coninis- 
Xnowlee,  in  support  of  the  demurrer,  in  Hilary  Term  (a),  contended,  sion— RtfU,oB 

first,  that  according  to  the  decisions,  an  uncertiticated  bankrupt  might  dispose  2JJ^|^t 

of  and  sue  for  property  accruing  to  him  ailer  his  bankruptcy,  provided  his  the  I27th  see. 

assigneeB  did  not  interfere,  iS't^  v.  09born{h),  Chippendale  v.  Tomlineon  ^le.^ierentlJ' 

(c),  Drayton  y.  Dale  (d),   Webb  v.  Fox  (e) ;  and  that  as  the  assignees  had  Ff^'^J^*  V^ 

not  interfered,  the  same  principle  was  applicable  to  the  present  case.  was  thereforv- 

Secondly,  that  the  first  bankruptcy,  having  occurred  previous  to  the  6  Geo,  J"  *2J^*** 
4,  c.  16^  the  127th  section  was  not  retrospective,  Carewv.  Edwarde{f)\ 
Esc  parts  Hawley  {g). 

Tliirdly,  that  the  plea  ought  to  have  negatived  that  the  money  sought  to  be 
recovered,  did  not  arise  out  of  a  sale  of  the  articles  which  did  not  vest  in 
the  assignees,  under  the  provisions  of  the  127th  section,  viz.,  tools,  furniture, 
and  clothes. 

Sir  W.  W.  FoUett,  contrd^  submitted,  on  the  first  point,  that  the  analogy 
between  the  present  case,  and  the  decisions  relating  to  uncertificated  bank- 
rupts, was  urged  without  success  in  Roberieon  v.  Score  (h).  Secondly, 
tkftt  £Uion  V.  Braddiok(t),  was  an  express  authority  to  show  that  the  127th 
section  of  the  Bankrupt  Act  is  retrospective ;  and  lastly,  that  the  plaintiff 
ought  to  have  replied  any  such  special  matter,  as  that  upon  which  he  relied. 

Knowles,  in  reply,  distinguished  Eletan  v.  Braddick,  on  the  ground  that 
in  that  case  the  assignees  had  elected  to  sue,  which  he  did  not  deny  that  they 
m^ht  do. 

C%tr.  adv.  v%M. 

(c)  Cor.  Lord  Denman,  C,  J.,  LitUe-         (e)  7  T.  B.  391. 
daU,  fFiUiams,  and  Coleridge,  Js.  (/)  4  B.  &  Ado.  351. 


W7T.  I 
_  ,     , ^^,  ^..  (/)  4  B.  ;•  ««^.  .^.. 

m  1  Esp  140.  (g)  2  Mont.  &  Avr,  4Si6, 

Jc)  1  B.  &  P.  44  ;  1  Co.  Bank.  Uw,         (X)  3  B.  &  Ad.  338. 
«»,Wied.  (i)2C.&M.435. 

d)2B.&C.793. 

2N2 


B24  TERM  REPORTS  hi  thb  QUEEtTS  BENCH. 

Ommm^  Bradb.  Lord  Denmah,  C  J.,  on  this  day  delivered  the  judgment  oT  the  Coml^ 
This  was  an  action  Drought  in  oMmmfmi,  upon  counts  for  money  had  and 
received,  and  on  an  account  stated.  The  defendant  pleaded,  in  substaooe, 
that  the  plaintiff,  in  the  year  1822,  became  a  bankrupt  and  obtained  his  cer- 
tificate; and  again,  that  in  the  year  1825,  he  became  bankrupt,  and  on  the 
Ist  Aprii^  182B,  obtained  his  certi6cate;  but  that  the  estate  of  the  plaioUfi; 
under  the  latter  commission,  was  not  sufficient  to  pay  his  creditors  15«.  in  the 
pound,  and  had  not  paid  them,  or  any  of  them,  that  snm.  To  this  there  was 
a  demurrer,  and  the  question  is,  whether,  under  the  circumstances  disek)8ed 
in  that  plea,  the  plaintiff  is  entitled  to  bring  this  action,  and  that  mainly  de- 
pends (as  was  admitted  in  argument  on  both  sides)  upon  the  proper  cos- 
struction  of  the  1 27th  section  of  6  Geo.  4,  c.  1 6 ;  because  if  that  Sut  applies 
to  the  cases  of  bankruptcy  which  took  place  before  it  passed,  it  was  hardly  con- 
tended, but  thttt  the  plea  does  amount  to  an  answer  to  the  action ;  and  we  think, 
that  after  the  decibions  which  have  taken  place,  the  question  can  no  kxiger  be 
considered  as  open.  The  language  of  the  1 27th  section  of  6  Geo.  4,  c.  16,  is 
as  follows : — "  If  any  person  who  shall  have  been  so  discharged  by  such  cer- 
tificate as  aforesaid,  &c.,  shall  be  or  become  bankrupt,  and  have  obtained  or 
shall  hereafter  obtain  such  certificate  as  aforesaid,  unless  his  estate  sbtll 
pay  15«.  in  the  pound,  his  future  estate  and  effects  (except,  Ac.)  shall  be 
vested  in  the  assignees  under  the  commission."  And  upon  this  point,  whe- 
ther the  Bankrupt  Act  does  apply  to  commissions  sued  out,  and  certificates 
thereunder  obtained  before  it  passed,  or  in  other  words,  whether  the  Stat. 
just  quoted  be  in  its  effect  retrospective,  the  Court  of  Exchequer,  aHer  deli- 
beration, and  a  careful  comparison  of  the  language  of  the  two  Stats.  (5  Geo. 
2,  c.  30,  and  the  present  Act),  have  come  to  a  decision  in  the  affirmatife. 
That  being  so,  we  consider  ourselves  bound  by  that  decision,  being  of  opinion 
that  it  is  roost  inconvenient  to  question  the  authority  of  cases  deliberateljr 
decided,  except  for  the  strongest  and  clearest  reasons.  In  this  case,  howerer, 
we  approve  of  the  reasons  given,  as  well  as  of  the  decision  itself,  which  is,  in- 
deed, fortified  by  the  cases  o{  Fowler  v.  Coeter{j),  and  RobertMonT.  Seort. 
The  statute,  therefore,  being  (as  we  think  it  is)  applicable  to  the  present 
ease,  what  is  its  effect  t  The  words  are,  "  his  future  estate  and  cflects 
shall  be  vested  in  the  assignees,^  and  his  person  only  be  protected.  The 
language  of  the  former  Act,  5  Geo,  2,  c.  30,  s.  9,  is  different ;  it  is  there  said 
that  *'  the  future  effects  shall  remain  liableto  his  creditors  as  before  the  pass- 
ing of  that  Act,"  that  is  (according  to  the  construction  put  by  this  Court  in 
Fowler  V.  Coster,)  liable  to  his  individual  creditors.  Here,  however,  they 
are  vested  absolutely  in  the  assignees,  and  by  consequence,  divested  from  the 
bankrupt,  under  the  circumstances  disclosed  in  the  plea,  which  we,  therefore, 
thmk  contains  a  sufficient  answer  to  the  action,  and  that  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant 

{j)  lOD.  «»C.427;  S.C.5  M.&R.352. 


TRINITY  TERM.  188&  525 


The  Queen  v.  The  Lady  Sutton  and  others.  o^g^t^g^ 

June  11. 

fNDICTMENT  for  the  noo-repair  of  a  bridge  at  Kelham,  in  the  county  of  On  an  indict- 
NoUmgkam^  raiiont  ienura.    The  cause  was  tried  before  Bosanquet,  J.,  ^p^r  of  S:X' 
at  the  Warwiek  Lent  Assizes,  1836,  and  a  verdict  was  found  for  the  defend-  2^^|^^^' 
aata.    On  behalf  of  the  defendants,  a  record  from  the  G>urt  of  Exchequer  of  th«  defendants 
pleas,  at  York,  HiL,  18  Ed.  3,  was  tendered  in  evidence,  which  was  admitted  ^^^^^°r». 
by  the  learned  judg^  afler  an  objection  made  to  its  admissibility.  cord.  tem. 

The  record  in  question  set  out  a  writ  of  certiorari  to  the  sheriff  of  Notting^  Mttin/out  a 
ham,  to  bring  up  certain  presentments  of  the  bishop  of  Lincoln^  for  the  non-  P/^^^Jf  ^°^  ^^ 
lepair  of  Kelham  bridge.    The  presentment  was  as  follows : —  LmmJ»  tSr  not 

repairing  the 

**  jK/tim.— The  township  of  Kelum  presents  that  the  bishop  of  Lincoln  the  mdlctment 
ought  and  was  accustomed  to  repair  the  bridge  of  Kelum,  which  is  ruinous  ^^!^J[^|^^^ 
and  broken,  in  default  of  the  said  bishop,  to  the  danger  of  the  men  passing  by  and  at  the  trial 
the  Mid  bridge."  ^"^^^ 

that  the  Bishop 

The  defendant  pleaded  that  neither  he  nor  his  predecessors  had  at  any  ^^^he  r»-* 
time  repaired  the  bridge,  nor  were  they  bound  to  repair  or  sustain  it,  of  ?«»,  and  that 
which  he  put  himself  upon  the  country ;  and  John  de  Lincoln,  who  sued  for  ig^irvft  who 
the  king,  did  the  like.    It  was  then  stated,  that  at  Niei  Pnue,  the  verdict  of  the  ^"^"j^jj . 
jury  was  taken  in  these  words,  "  The  aforesaid  bishop,  or  his  predecessors,  that  the  bridge 
have  never  repaired  the  aforesaid  bridge,  nor  are  they  bound  of  right  to  Btract«?siztT 
repair  or  sustain  the  said  bridge — the  same  jurors  being  asked  if  there  is  any  years,  and  hsd 
bridge  at  the  aforesaid  town  of  Kelum,  they  say  there  is ;  also  being  asked  fr^  thTdms 
who  of  right  are,  or  is  bound  to  repair  and  sustain  the  bridge  aforesaid,  they  ^^^^*  ^^^   ^ 
say  that  they  are  wholly  ignorant ;  also  being  asked,  at  what  time  and  by  ft  also  sppear- 
whom  the  bridge  aforesaid  was  first  constructed  or  repaired,  they  said  that  Jf  i^^e'to"** 
about  sixty  years  past,  and  then  from  the  alms  of  the  men  of  the  county  the  men  of 
passing  there ;  and  in  the  construction  and  reparation  of  the  bridge  afore-  ^^o  issued*' 
said^  came  one  Oliver,  heretofore  bishop  of  Lincoln,  the  predecessor  of  the  from  the  crown, 
said  bishop  who  now  is,  passing  through  the  county,  and  of  his  own  alms  mund  that  it 
charitably  contributed  to  the  work  of  the  aforesaid  bridge  40*.,  and  in  no  I'^in^j^JJi* 
other  manner.''    The  defendant  then  produced  a  writ  of  privy  seal,  dated  18  no  one  was 
JEdw.  3,  which  willed  "  that  the  bridge  of  Kelum  was  dangerous,  and  that  [he  brld^?^ 


no  one  was  bound  to  repair  it  as  was  found  by  inquest,"  and  directed  a  grant  lJeM,that 
of  pontage  for  reparation  of  the  same,  to  be  made  under  the  great  seal,  to  the  wereadmisai- 
men  of  Kelham.     The  grant  of  pontage  was  also  put  in  evidence,  bearing  We»neridenc«^ 
date  the.  same  year. 

In  the  ensuing  Eaeter  Term,  a  rule  niei  was  obtained  for  a  new  trial,  or  to 
stay  the  judgment  until  the  Court  should  further  order,  on  the  ground  that 
the  evidence  was  knproperly  admitted  {a). 

In  HOary  Term,  Sir  /.  Campbell,  A.  G.,  Adama,  Serjt.,  and  Starkie,  shewed 

(a)  See  Brieco  v.  Lomas,  ante,  235. 


TERM  REMRTS  di  nm  QUBBN^  BENCR 

W^^BmcA.  caote;  and  Sir  F.  PoUoek,  M  R.  Clarki,  and  Waddkiffiof^,  aopported  tli? 
ThaQuBiir      «^*J«- 
The  L«dy  C^-  «^»-  Wi^- 

SUTTOK. 

Lord  DBNMAif,  C.  J.,  on  this  day,  delivered  the  judgment  of  the  Conrt.~On 
the  last  trial  of  this  long  pending  question,  whether  the  defendants  are  liable 
to  the  repair  of  KelKam  Bridge  over  the  Drent^  raiione  tenura,  objection  was 
taken  by  the  prosecutor,  to  the  admission  of  an  ancient  document,  brought 
from  the  Exchequer  of  Pleas  at  Fork,  purporting  to  be  the  record  of  pleas  in 
Hilary  Term,  18  Ed.  3.  (His  lordship  then  stated  the  contents  of  the  re- 
cord.) Much  discussion  appears  to  have  taken  place  at  the  trial,  as  well  as 
in  this  Court,  respecting  the  purpose  for  which  this  evidence  was  received,  as 
if  it  might  be  admissible  in  some  points  of  view,  though  not  in  others.  We 
find  It  unnecessary  to  consider  any  distinctions  of  this  kind,  because  we  are 
clearly  of  opinion  that  these  documents,  all  and  each  of  them,  were  material  to 
the  issue,  and  good  evidence  towards  pro  vi  ng  it.  They  establish  that  in  the  time 
of  Ed.  3,  the  men  of  Keiham,  acting  for  the  public,  and  represented  by  Jolm 
of  Lincoln,  an  officer  of  the  crown,  proceeded  against  the  party  whom  they 
conceived  chargeable  with  repairing  the  bridge.  Him  the  jury  acquitted  of 
the  charge ;  and  it  was  argued  this  was  all  they  had  a  right  to  do,  and  that 
their  ignorance  of  any  other  liability,  and  their  statement  of  the  origin  of  the 
bridge,  and  the  manner  in  which  the  bishop  contributed  by  way  of  charity, 
and  not  upon  compulsion,  were  beyond  their  province.  We  think  it  cannot 
be  assumed  that,  at  the  remote  period  of  this  enquiry,  the  functions  of  a  jury 
were  bounded  within  the  same  limits  as  at  present;  every  lawyer,  indeed, 
knows  that  the  contrary  is  the  fact.  With  the  reasonable  presumption,  there- 
fore, which  must  always  be  made  in  favour  of  the  regularity  of  proceedings  coo- 
ducted  by  proper  authority,  it  might  not  be  too  much  to  hold  that  this  ip- 
quest  was  a  public  proceeding,  in  which  the  jury  might  properly  inquire,  not 
only  whether  the  person  charged,  but  also  in  general  who,  and  whether  any  one 
was  liable  to  the  repairs.  At  the  same  time,  we  find  no  necessity  for  going 
this  length,  because  even  if  there  should  be  some  irregularity  in  setting  forth 
some  particulars  not  inquired  of,  that  cannot  vitiate  what  was  correctly  dona 
The  facts  then,  that  the  bishop  was  presented  as  chargeable  by  the  men  ofKel- 
kam,  acting  for  the  public,  that  such  presentment  ended  with  his  acquittal  on 
that  ground,  and  was  shortly  followed  by  the  grant  of  pontage  to  the  men  of 
Kelham,  for  the  same  repairs,  were  strong  to  negative  any  immemorial  liability 
raiione  tenura,  because  we  must  suppose  that  the  presentment  would  rather 
have  been  made  against  the  person  so  liable,  than  against  the  bishop,  and  thai 
the  grant  of  pontage  would  not  have  been  made  at  all. 

Rule  dischaiged 
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Doe,  dem.  Boultbeb  and  others  v.  Adderlby.  Qii€«iVBjncfc. 

17 JECTMENT  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  In  gectment. 

of  GnoMaii,  in  the  county  of  Stcffordy  to  recover  a  cottage  in  the  same  oveneen  to  re- 
parish.     At  the  trial  before  LiiiUdaU,  J.,  at  the  SUiffordthire  Summer  j^^^^P^^*^^ 
Assizes,  in  1836,  it  appeared  that  the  defendant  and  his  ancestors  had  occu-  inhabitant  of 
pied  the  cottage  during  many  years,  but  the  lessors  of  the  plaintiflT  called  l^nderedV' 
rated  inhabitants  of  the  parish,  to  prove  that  the  cottage  was  the  property  of  competent  wit- 
the  parish  officers,  and  that  the    defendant,  and  those  through  whom  he  sonortbe 
clainoed,  had  been  permitted  to  reside  there  as  parish  paupers  (a).    They  also  |{|[i"^^'Q^  ^^! 
proved  that  the  cottage  had  been  repaired  at  the  expence  of  the  parish.     It  c.  170,  sec.  9. 
was  objected  for  the  defendant  that  these  witnesses  were  incompetent,  inas- 
much as  the  effect  of  a  recovery  in  the  action  was  to  relieve  the  poors^  rates, 
to  which  they  were  contributors.    On  other  hand,  it  was  contended  that  the 
witnesses  were  made  competent  by  Statute  54  Geo,  3,  c  170,  s.  9,  which 
enacts  that  no  inhabitant,  or  person  rated,  or  liable  to  be  rated  to  any  rates 
or  ceasesof  any  parish,  &c.,  shall  before  any  Court  whatsoever,  be  deemed  and 
taken  to  be,  by  reason  thereof,  an  incompetent  witness  for  or  against  such 
parish,  in  any  matter  relating  to  such  rates  or  cesses,  &c.,  any  law,  usage, 
Statute,  or  custom,  to  the  contrary  thereof  notwithstanding.     The  learned 
judge  nonsuited  the  plaintiff,  with  leave  to  move ;  but  the  evidence  was  re- 
ceived subject  to  the  objection,  and  a  verdict  was  found  for  the  lessors  of  the 
plaintiff. 

ft.  V.  Richards  obtained  a  rule  nisi,  to  set  aside  the  nonsuit,  and  to  enter 
a  verdict  for  the  lessors  of  the  plaintiff. 

LudhWf  Serjt,  and  Godson,  shewed  cause. — ^At  common  law,  these  wit- 
nesses would  clearly  be  incompetent,  Rhodes  v.  Ainsworth  (6),  Rex  v.  Hard- 
vnehe(e),  Peewit  v.  Tiliy(d)t  Jones  v.  Carrington  (e),  Rex  v.  Wobum{J), 
The  question  therefore  is,  whether  the  54  Geo.  3,  c  1 70,  s.  9,  makes  them 
competent.  That  Statute  restores  the  competency  of  an  inhabitant  in  any 
matter  relating  to  the  rates  or  cesses  of  a  parish ;  but  this  action  does  not 
relate  to  the  rates  or  cesses.  The  lessors  of  the  plaintiff  are  enabled  to  bring 
this  action,  in  their  capacity  of  parish  officers,  under  the  provisions  of  the 
59  Geo,  3,  c.  12,  s.  17 ;  and  they  are,  no  doubt,  trustees  for  the  rated  inha- 
bitants of  the  parish.  If  they  are  compelled  to  pay  costs,  the  witnesses 
would  be  liable  to  reimburse  them ;  and  they  are  therefore  directly  interested  in 
Uie  result  Meredith  v.  Gilpin  {g),  will  be  relied  on  by  the  other  side ;  but  that 
case  was  overruled  by  Oxenden  v.  Palmer  (h).    That  was  an  action  of  tres- 

(n)  See  59  Geo.  3,  c.  12,  s.  17,  which  (d)  1  Car.  &  P.  140. 

enables  the  churchwardens  and  overseers  (e)  /^.  327. 

of  the  poor,  to  bold  parish  lands  as  a  (/)  10  East,  395. 

buly  corporate.  (gr)  6  Price,  146. 

(6)  1  B.  &  Aid.  87.  Ih)  2  B.  &  Ad.  236. 

fc)  11  East,  578. 
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Qmm'«  tkmek,  II  was  stated  that  the  original  notices  had  been  lost,  and  that  a  copy  of  the 
last,  was  not  found  until  after  the  h*bel  and  additional  articles  had  l>ren  filed 
in  the  Ecclesiastical  Court.  It  was  also  stated,  that  Harwood  had  attended 
both  the  meetings  at  the  vestry,  and  had  taken  an  active  part  in  the  pro- 
ceedings, k  ^ 

Sir  fV.  W,  PMfU  and  ChanneU  shewed  cause.— By  the  58  Gto.  S,  c  69, 
sec.  1)  it  is  enacted  **  Thai  no  restry  or  meeting  of  the  inhabitants  in  i^strr, 
ofcMr  Am*  any  parish,  shall  bleliolden,  until  public  notice  shall  have  been  given 
of  Btieh  vestry,  and  of  the  place  and  hour  of  holdii.*;  the  same,  and  the  specisi 
purpose  thereof,  three  days  at  the  least  before  the  day  to  be  appoint^  for 
holding  such  vestry,  by^he  publication  of  such  notice  in  the  parish  church  or 
chapel,  on  some  Stmday  during  or  immediately  aHer  divine  service,  and  by 
affixing  the  same,  fairly  written  or  printed,  on  the  principal  door  of  such 
church  or  chapel.*^  The  objection  to  the  notice  is,  that  it  did  not  state  spe- 
cifically, that  the  meeting  ^as  convened  for  the  purpose  of  borrowing  money. 
But  even  if  the  notice  shouid  be  held  to  \ie  informal,  that  wouhl  not  render 
all  the  subsequent  pmceedings  void.  The  party  who  now  applies  fot  this 
rule,  cannot  complain,  inasmqph  as  he  was  present  and  had  cognizance  of  the 
proceedings  which  took  place.  At  all  events,  the  notice  of  the  24th  of  Jwly 
expressly  points  out  the  purpose  for  which  the  meeting  was  to  be  held ;  fir 
DO  person  could  have  supposed  that  the  report  of  the  committee  could  lie 
carried  into  efleot,  without  incurring  certain  expences,  which  could  only  be 
defrayed  by  raising  money  upon  the  security  of  the  rates. 

Sir  F,  PoUoek and  Af.  Smith,  eofilr^.— The  rate  to  which  Mr.  Harirpodl^ 
required  to  contribute,  rests  upon  the  decision  of  the  vestry  at  the  meeting  of 
the  2d  orAuffvtt,  and  the  validity  of  the  proceedings  at  that  meeting  depe^ii 
upon  the  former  meeting  on  the  17th  of  March.  It  is,  therefore,  necessary 
to  prove  that  proper  legal  notices  were  given  of  these  meetings ;  and  if  such 
notices  were  not  given,  the  rate  is  illegal  As  to  the  notice  which  is  set  owU 
the  Court  will  not  entertain  that»  as  it  does  not  appear  on  the  libel,  or  in  the 
additional  articles  ;  and  the  parties  must  obtain  the  leave  of  the  Ecclesiastical 
Court  to  amend,  liefore  they  can  avail  themselves  of  it.  That  the  Court  will  not 
look  out  of  the  proceedings  which  arc  before  the  Ecclesiastical  Court,  appears 
in  Bodenhatn  v.  Ricketls  (a). — [Lord  Denman,  C.  J. — The  question  had 
belter  be  discussed  as  if  the  notice  appeared  on  the  face  of  the  proceer^in^J 
— ^Then  no  dcmbt  can  l)e  entertained  as  to  the  power  of  this  Court  to  interfere, 
if  the  Ecclesiastical  Court  is  about  to  misconstrue  a  Statute.  By  refcrrinj 
to  the  58  Geo.  5,  c.  45,  sec.  59  &  GO ;  and  59  Geo.  3,  c.  134,  sec.  14  &  40.  it 
will  be  clearly  seen  that  the  specific  consent  of  the  parishioners  must  be  ol>- 
tanned,  before  any  money  can  be  Iiorrowed  for  the  purposes  of  these  AcIp. 
Then  the  56  Geo.  3,  c.  6Q,  sec.  1,  requires  that  the  special  puqx)se  for  which 
the  meeting  is  to  be  held,  should  be  stated  in  the  notice,  li  is  only  wheo  the 
provisions  of  the  Statutes,  which  authorize  the  raising  of  money  for  repa  rs 
are  strictly  pursued,  that  the  rate  can  be  supported,  TTie  King  v.  Chunh- 
wardens  of  Dursley  (6),  and  it  is  of  the  utmost  importance  to  parties  who 
will  be  called  upon  to  contribute  to  the  rate,  that  distinct  notice  should  be 

r«)  4  A.  &  E.  433;  I  Har.  &  Wol.  (h)  5  A.  &  E.  10;  2  Har.  k  U'u! 


given  of  an  intention  to  make  it    The  noticee  which  were  given»  were  alto-  Qtee^iB^nek, 
gether  insufficient  to  inform  the  parishioners  that  a  rate  was  to  be  levied :  they        blukt 
might  have  supposed  tbat  the  funds  were  to  be  raised  out  of  the  pew-rents^  «• 

or  from  some  similar  source. 

Lord  Dbnman,  C.  J. — ^No  question  has  bdbn  raised  as  to  the  jurisdiction  of 
this  Court  to  interfere  by  prohibition.  That  point  was  considered  in  Gate 
V.  Gapper{ey  We  must,  therefore,  proceed  to  put  a  construction  upon 
these  Statutes ;  and  it  seems  to  me  to  be  so  doubtful  vnhether  the  firsA  ootioe 
was  su/lictent,  that  I  should  have  thought  the  rule  ought  to  be  made  absolute. 
But  if  the  libel  is  amended  by  the  insertion  of  the  notice  wbtch  has  been 
lately  iound*  it  then  appears  to  roe  tliat  full  and  substan^al  inforipation  is 
given  J  that  the  object  of  the  meeting  was  to  raise  money  for  the  repairing 
of  the  church,  under  the  provisions  of  the  Statutes.  The  58  (r^o.  8»  c.  58, 
doe»  not  ^ive  any  form  for  the  notice ;  and  the  Vetftry  Act  goes  a  little 
further,  by  requiriiH^  that  the  special  purpose  for  wluch  the  meeting  is 
coaveoed,  shall  be  stated.  The  Statutes  might  have  required  that  notice 
should  be  given  of  an  intention  to  raise  money  on  the  security  of  the  rates,  but 
as  tbat  is  not  expressly  required,  we  cannot  make  it  necessary,  by  implica- 
tion. It  does  not,  therefore,  appear  to  me,  th&t  there  is  any  ground  for 
granting  this  prohibition. 

Lrm.EDALK,  J. — If  the  libel  were  not  amended,  I  should  say  the  prohibi- 
tion ought  to  go ;  but  if  the  proceedings  are  amended  by  inserting  the  notion, 
then  it  appears  to  me,  that  the  Ecclesiastical  Court  may  proceed  to  enforce 
the  payment  of  the  rate.  I  agree  with  Sir  F.  Poiioek,  that  the  Statutes  re- 
quire that  notice  should  be  given  to  the  parishioners,  as  to  the  purpose  fbr 
«4iich  the  meeting  is  convened.  But  I  do  not  think  it  is  necessary'to  use' 
the  words  *'  borrow  money ,^'  in  the  notice.  It  is  sufficient  to  give  notice  fhat  . 
such  measures  would  be  proposed  for  adoption,  as  must  of  necessity  lead  to 
the  borrowing  of  money.  In  the  present  case,  the  report  of  the  church  com-  ' 
miftee  conld  not  be  carried  into  execution,  without  involving  the  necessity  df 
borrowing  money. 

Pattbson,  J. — I  am  not  altogether  satisfied  that  the  libel,  as  it  now  stands, 
is  not  sufficient ;  but  if  it  is  amended,  then  I  feel  no  doubt  upon  the  question. 
No  form  of  notice  is  given  in  either  of  the  Statutes  which  have  been  referred 
lo.  We  can  only,  therefore,  require  such  a  notice  as  would  clearly  jnform 
the  parishioners  of  what  was  intended  to  be  done ;  and  I  cannot  believe  that 
any  parishioner  could  have  had  a  doubt  as  to  what  was  intended  to  be  done 
at  th^  meeting  of  the  2d  AuguMt.  It  could  not  have  been  supposed  that  the 
report  of  the  committee  could  be  carried  into  effect^  without  raising , ijQoney. 
for  the  purpose,  and  it  is  a  fallacy  to  suggest  that  it  might  have  been  thought 
that  the  money  was  to  be  raised  by  pew-rents.  I  do  not  say  thj^t  this  rater  . 
payer  was  estopped  by  reason  of  his  having  attended  at  the  meetings^  but 
still,  that  fact,  and  the  acquiescence  of  all  parties  to  the  rate  for  so  Ioq^j;  a 

(c)  3  East,  472. 
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Qntm't  Bemh,  period^  are  eiroiiiRStaMei  which  may  be  Caken  into  •ccount    Nur  Am  I  eaiU- 

BurMT        ^  ^^^  ^^  ^^^^  ^  authority  to  iDterfera  by  pMhibkioAp  ia  axMe  like 

lUmwooD      ^^  pv^M^ ;  but  the  argrun^n*'  ^  Cdb^  vV^on  the  asaumpticA  Ihat  we  hsve 

juriadiottpii;    I  eoafess  I  cannot  understand  the  dedakn  m  Gme  v.  G^f^» 

WiLUA]|a>  ii^No  form  of  notice  is  pten  in  the  Statutes,  and  the  nouce 
whieh  is  set  out  upon  the  affidavit  seems  such  as  to  prevent  surpnse  to  the 
parishaQftei«« 

R  ule  discharged,  the  plaintiff  undertaking  to  amend  the 
libel. 


jim$  9.  JosiAH  Thomas  Poole  and  David  Charles  Poolb  v.  Wakssn. 

1.  In  amort-  I^EBT  OH  the  SUt  4  Geo,  2,  c.  28,  sec  1,  to  recorer  double  the  ynrij 
mSi  1^  w^  ^^^  ^^  certain  premises.  The  declaration  stated,  that  the  dcfendut 
tbeapprobatioQ  held  a  messusge  as  tenant  tliereof  to  the  plaintifis,  lor  the  remmiiderof  a  lenn 
m,\^e«t^'lS'by  ^  ^^^  y^^>  ending  on  the  25th  June,  1834,  and  that  upon  the  expirttion 
^iajigning  the  of  the  Said  term  and  tenancy,  the  plaintiffs  gave  notice,  in  writing,  to  the  de- 
ed « rM^iTe°\o  fendant,  and  in  writing  demanded  of  him,  and  required  him  to  deliver  op  the 
collect  the  possession  of  the  said  messuage.      Yet  the  defendant  did  not  deliver  up  the 

rents,  end  give  *^  ,        ^  __  ^         t        %      t  ^     t  -ni  i  ... 

notices  to  the  possession,  &c.    Fitat :  firei,  that  the  defendant  yielded  up  the  possession  ot 

the  pnmit«r*^  the  premises  to  certain  persons  who  demised  the  same  to  him ;  and  upon 

and  to  perfoitn  this  plea  a  demurrer  was  raised.      Second^  that  he  held  over  the  premises, 

other  maorn^^  uuder  a  (air  claim  of  title,  and  not  contumaciously.     Hiird^  that  the  pbiotifi 

^Bquuite  and  ^  Xh6i  give  notice,  in  writing,  to  the  defendant,  nor  did  they,  in  whtio^, 

ingthe  prem^"  demand  of  him,  or  require  him  to  deliver  up  possession  of  the  messuage. 
^ec'^aliT^T?'^       At  the  tnal,  before  Lord  Denman,  C.  i.,  at  the  I^dW  Sittmgs  after 

allintenuand  Mickaehnai  Ihrm,  1836,  it  appeared  Uiat  the  defendant  held  the  prenises 

S^mortgagee,  n^^P  « ^^^  ^  ^^^^  years,  granted  on  the  25th  Auguat^  1827,  by  Artk» 

his  adminisirs^  JTioiHtff,  and  Amn,  his  Wife.    By  an  indenture  of  assignment  and  mortgage, 

could'db  >^  bearing  date  the  29th  Jmfy,  1838,  Ankur  Keaiing,  and  Anm^  his  li^ife, 


J?«w,  that  the  veyed  the  premises  to  the  plaintiflii  fbr  the  rnnainder  of  a  term  of  ninety^fif b 

receiver  was  ■'               ^           .                        •*.                    i             i«m>*'^       «n  - 

authorised  to  years,  ss  a  security  (br  4900/1  and  interest,  advanced  by  the  plamtiffs.    TiuB 

ftenanTu^n***  conveyance  contained  the  following  clause:   *•  And  this  indenture  lastly  wit- 

the  expiration  nesscth  that  for  more  efTectualiy  securing  the  payment  of  the  interest  to  be- 

the  purpme  of  oome  due  in  respect  of  the  aforesaid  principal  sum  of  4000/.,  and  ia  ooasideratiaa 

mon^^xo  ^  ^^^  premises,  the  said  ArUaur  Keating  and  Ame  Keating^  with  the  sppfo* 

sue  for^mibie  batiou  of  the  said  /.  T  Faoie  and  D.  C.  Pooh^  testified  by  their  re^pectiveij 

r^."^^r28.  exeettiJng'  these  presents,  do,  and  each  of  ihem  doth  noniiaatetCtmatitut^  and 

2.  The  notice  sppoiiit  the  said  Stumiel  /eA»  Grelhit  to  be  the  receiver,  sgent,  ai)4.ikt<onM| 

pi-^Sd^a^^  of  the  said  Arthur  Keating  and  Anne  KeeUing,  ^  them  and  their  mpecti^a 

mj,  as  «econ«  exocutors  and  administrators,  and  in  their  rospeetive  mimes  and  alea<l^  to  sski 

after  proof°^*'  demand^  eellect,  and  reeeive  all  and  singular  the  rents  and  profits  erf  the  cafd 

^M^^t  pveroisea  hereby  assigned,  frcmi  the  present  and  future  teeaats  aad  Qoeupie» 

to  produce  the  thereof  resp^tively,  or  other  the  person  or  persons  liable  to  pay  the  said 

original.  Itap- 

pearedthat  a 

vitnoss  had  attested  the  signing  of  the  original  :-»J9eU,  that  it  was  not  necessary  to  call  him. 
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rents  aAJ'ppoits,  atmnd  when  the fiame  ftball  from  time  to  time  beeome diie«    <hit«^*BmuL 
until  the  siiid  sum  ef  4000/.  and  all  interest  thereof  shall  be  fiiHy  sa^fied        ^^^ 
and  dinehttfgetfl,  and  for  that  purpose  to  settle  and  adjust  all  acoounis  and  v- 

diflen^ttcci^  seMog:  to  the  said  rents  and  profits ;  and  in  case  of  noa**paynient  ^**** 
of  the  said  rents  and  profits,  to  take  and  use  such  lawful  remedies  for  reco- 
vering and  <^lytatning  payment  of  the  same  respectively,  by  aotion^  uiit,  dis- 
tress, or  otherwise,  as  shall  be  thought  necessary  or  expedient :  And  aieo 
to  give  notice  to  the  tenants  or  occupiers  of  the  said  leasehold  pwsises  to 
quit  possession  of  the  same,  or  of  such  parts  thereof  as  may  be  in  their  res- 
pective occupation,  and  on  refusal  or  neglect  so  to  do,  to  eject  them  respec- 
tively therefrom :  And  also  to  demise  or  let  the  said  hereditaments  and  pre- 
mises from  time  to  time,  as  and  when  the  same  shall  by  any  means  become  un- 
tenanted, for  such  rent  or  rents,  for  such  term  or  terms  of  years  not  exceeding 
twenty-one  years  in  possession,  as  the  said  5.  /.  Grelleti  shall  think  fit :  And 
furtfaert  to  do,  perform^  and  execute  all  other  matters  and  things  requisite  or 
proper,  in  or  concerning  the  said  premises,  as  fully  and  efiectually  to  all  intents 
and  pnrpoaes  as  the  said  Arthur  Keaiin^  and  Ann  Keating^  their  administm* 
tors,  or  aesigns  respectively,  eould  or  might  themselves  do  or  might  have  done 
if  these  preaents  had  not  been  made/'  The  plaintiiTs  produced  a  copy  of  a 
notice  to  quit,  which  had  been  tent  by  the  said  8,  J.  GreiUU  to  the  defendant, 
requiring  him  to  give  up  the  possession  of  the  premises  at  the  expiration  of 
the  lease,  or  to  pay  double  rent.  It  recited  the  conveyance  to  the  plaintiffs, 
of  the  2Sik  /ufy,  1838>  and  purported  to  be  given  in  pursuance  of  the 
authority  eontaioed  therein^ 

The  copy  was  produced  as  secondary  evidenoe,  after  a  notice  to  produce 
the  original ;  and  Grdleti^i  signature  to  the  original  appeared  to  have  been 
atitested  by  a  witness.  The  defendant's  counsel  objected  that  the, attesting 
witness  ought  to  be  called;  but  the  objection  was  overruled*  It  wai.  then 
objected  that  the  conveyance  of  1833,  did  not  contain  a  suflScient  authority 
from  the  plaintiffs,  to  authorize  GreUett  to  give  the  notice,  inasmuch  as  the 
laithority  was  given  by  the  mortgagors,  who  then  had  the  legal  estate  in  the 
preini^es,  and  not  by  the  mortgagees ;  it  was  further  ol>jected,  that  the  autho- 
rity did  not  extend  to  the  case  of  a  notice  given  for  the  purpose  of  taking  pro*- 
eeedings  under  the  4  Geo.  2,  c.  28.  The  learnod  judge  was  of  opinion  that 
the  natioe  was  insufficient,  and  a  verdict  was  found  lor  the  defendant  osi  the 
third  issue,  with  leave  reserved  to  move  to  onter  a  verdict  Am*  the  plaintiffs, 
A  rule  mti  was  accordingly  obtained. 

iR  F.  WHium^  shewed  dBiuse.-^First,  the  plaintiffs  were  bound  to  prove 
the  ttWice  which  was  gi^n  by  Grdhit ;  and  although  the  defendant  refused 
to  p^odiine  the  original,  that  did  not  dhpense  with  the  necessity  of  producing 
tht^  ^IfeMifig  wttwess  to  prove  the  signature  of  Qt^lkit.  In  GiUmB  v. 
Bftiiai^(fl\  ^ich  wad  an  action  broug^ht  against  an  administrator,  ikt  ^ 
^andae^  f  li^ed  fiem  4idmini$tr«»^,  mA  proted  that  be  had  pakicei«taio 
bonds  g^en  by  the  deceased,  which  were  deatioyed  when  ibey^  vwejdje- 
charged,  but' the  proof  %as  held  to  be  insuiiicient,  because  the  ettestiki^  wilh 
nes^  was  ftea  called.  '  The  principle  upon  which  that  case  was  doeided^<ap 

(a)  2  Stark.  N.  P.  C.  52a 
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lYe  •re.oT  opipion  that  the  authority  ot  Doe,  d.  ScnUdn  v.  SmaiA  ought  to 
prevail. 

The  ql^ectjon  va«,  that  the  mortgage  deed  was  stamped  only  to  the  extent 
of  the  fum  advanced,  and  did  not  cover  the  amount  of  taxes  and  rates  irhirli 
might  be  charged  on  the  preniiaes,  and  which  the  mortgagor  covenanted  to 
pay,  and  until  payment  of  which  the  proviso  for  redemption  was  not  to  ope« 
rate.  This  amount  is  truly  said  to  be  uncertain  and  without  limit,  and  benrs 
the  25/.  stamp  is  argued  to  be  necessary,  instead  of  the  ad  vaferem  stain^ 
The  answer  is,  that  to  the  amount  of  those  taxes  and  rates  the  mortgagee  is 
at  all  events  entitled ;  that  he  required  no  stipulation  in  respect  of  fheto,  and 
that  the  stamp  is  regulated  by  the  amount  advanced,  or  agreed  to  he  ad- 
vanced. This  distinction  is  made  clear  by  the  Chief  Justioe^s  remaHcs  in  Dte^ 
d.  Serutcn  v.  Snaith. 

We  are,  therefore,  of  opinion,  that  the  rule  Tor  setting  aside  the  non9utt» 
and  entering  the  verdict  for  the  plaintifl)  must  be  made  absolute. 

Rule  absolute. 


/mm  14. 


1.  By  Ml 
award  the  arlri* 
tntor  directed 
the  defendant, 
iDcoiuidermtion 
of  ld2.  to  be 
pMd  by  the 
pleintiff,  forth- 
with,  at  the 
eoeti  of  the 
plaintiff,  out  of 
Court,  to  ttti^ 
render  certain 
copyhold  pre- 
uuee  to  the 
plaintiff,  hia 
Keira  and  aa- 
aigna.    It  ap- 
peared that  the 
defendant  had 
been  required 
to  make  the 
anrrender,  and 
had  been  in- 
formed that 
upon  making 
it,  the  15L  and 
the  coata  inei- 


DoB,  dem.  Clarke  and  others  v.  Stiixwblu 

A    RULE  iMft  had  been  obtained,  calling  upon  the  defendant,  Jfory  Slill- 
well,  to  shew  cause  why  an  attachment  should  not  issue  against  ber 
hr  not  performing  an  award. 

It  appeared  by  the  affidavits  upon  which  the  rule  was  granted,  that  by 
th«  terms  of  the  reference,  the  arbitrator  was  required  to  make  and  pubitfh 
Wa  award  before  the  1st  /emuary,  18S7 ;  and  accordingly  by  his  award,  dated 
the  ftSd  Deemnber,  1886,  he  directed  that  the  defendant  SHUwell,  in  cooside- 
vatbn  of  the  sum  of  15/.,  should  forthwith,  at  the  costs  and  charges  of  the 
plaintiff,  out  of  Court,  according  to  the  custom  of  the  manor  of  TokenAem, 
sttnender  to  the  use  of  the  |)laintiff,  his  heirs  and  assigns,  a  certain  pifce  of 
land.  The  award  concluded  as  follows :  "  In  witness  whereof,  I  have  set 
my  hand  hereto,  this  2ad  day  ofDeeemher,  1836." 

(signed) 
Signed  and  pubUahAr  di  the  preeence  of 

an. 


The  award  was  made  a  rule  of  Court,  and  on  the  21st  April,  1^S8,  Stt'S- 
f^//  was  served  with  a  copy  of  the  rule  of  Court,  and  the  award.  andalK^i^itb 
dent  to  the  lur-  an  affidavit  of  the  due  execution  of  the  latter,  made  by  the  attesting  witness,  on 
bT^fd  by^he  the  4th  May,  1837.  The  attesting  witness  deposed  that  he  saw  the  arhitxa- 
P*"°JjJ'-  No  jg|.  gj^n  01,(1  publish  his  award.  When  the  service  was  made,  SiUhteB  was 
ing  been  made,  ^  reqyiri^d  to  perform  the  award  by  making  the  surrender  ;  and  was  informed, 
grantad  an  at-  that^upon  the  surrender  being  made,  the  plaintiff  would  thereupon  pay  to  her 
tachment 

againat  the  defenlMift  W  iiao«p»ibtttaace  of  die  awaid. 
8.  In  the  abaence  of  any  thing  to  the  contrary,  and  irhere  an  affidavit  ia  made  by  the  attest- 

made  and  puol 

Id jmblishedon 
S.  It  ia  no  objection  to  an  affidavit  of  the  due  execution  of  an  award,  that  it  waa  awoni  mora 


that  the  award  waa  made  and  nuSliahed,  without  atating  when,  the  Court  will 
iblished  on  toe  day  on  which  it  purporu  to  have  been  exHrnled. 


ing  witneas^ 

\  that  it  waa  miide  and 


than  «  year  before  the  motion  for  an  attachment  waa  made. 
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the  sum,  of  15/^  and  also  tbe  costs  and  charges  of,  and  incident  to  the  making    ^^uen^aBrntlL 

)f  the  said  surrender.     By  an  affidavit  bearing  date  the  9th  May,  18^6,  the 

depoQdQt  |K^ted»  "  that  upon  that  day  he  called  at  the  office  of  the  steward  of 

tbe  maoor  of  fokenhfiim,  and  inquired  if  the  said  StiUwelt  had  surrendered     $tillwbu. 

the  8ai4i,.piece  of  land  in  or  out  of  Court,  and  was  informed  by  the  said  steward 

that  no  such  surrender  had  been  made."    Tbe  rule  was  obtained  oh  the 

said  9th  day  of  May,  1838. 

KnmoUM  shewed  cause. — First,  it  does  not  appear  when  the  award  wa3 
publishedf  for  the  attesting  witness  does  not  slate  any  date.  It  is  neces- 
wuy  thi^  this  should  appear,  because  by  the  terms  of  the  reference,  the 
awosrd  wa&to  be  made  by  the  1st  January ^  1837.  An  award  is  not  consi- 
dered to  be  published  until  the  parties  have  notice  that  it  is  ready  for 
deliverj,  Mtuteibrook  v.  Dunkin  (a).  •  The  mere  circumstance  that  the  award 
bean  date  before  the  Ist  January^  1837,  is  not  sufficient;  and  when  a  penal 
proceeding  like  the  present  is  resorted  to,  every  necessary  form  must  be 
strictly  complied  with. 

Secondly,  This  rule  was  obtained  upon  an  affidavit  of  the  due  execution  of 
the  award,  which  was  more  than  a  year  old ;  such  an  affidavit  cannot  be  used 
in  moving  for  any  rule.  Burt  v.  Ou)€n{h)  is  an  authority  in  point. — \^LittU^ 
daU,  J. — I  have  never  heard  of  the  existence  of  such  a  rule,  and  it  is  not  to 
be  found  in  JtdeTs  Praetiet.  There  is  a  very  good  reason  why  it  should 
apply  to  affidavits  of  debt.  Wightman,  amicus  curia,  informed  the  Court 
that  he  was  one  of  the  counsel  in  Burt  v.  Owen,  and  that  the  nde  in  tjiat 
case  was  not  discharged  on  the  ground  of  the  stateness  of  the  affidavit.] 

Third,  It  does  not  sufficiently  appear  that  there  has  been  any  refusal  Id 
obey  the  award.  The  surrender  was  to  be  made  at  the  costs  and  ohatges 
of  ^e  surrenderee,  and  the  plaintiff  was  bound  to  prepare  it,  and  to  tente 
the  15/.,  and  such  further  sum  of  money  as  weuki  be  sufficient  to  defia(y 
kU  the  expences  of  making  the  surrender.  Tbe  defendant  could  not 
be  required  to  go  to  the  residence  of  the  steward  of  the  manor,  or  to  sooh 
other  place  as  it  was  the  custom  of  the  manor  to  resort  to,  for  tbe  purpose  of 
making  the  surrender,  unless  a  tender  of  the  expences  was  previously  made. 
It  does  not  appear  what  the  defendant  said  when  she  was  required  to  make 
the  surrender,  or  whether  she  made  any  reply  to  the  request.  In  SUmHy  v. 
Htmingtoin{e),  where  an  arbitrator  awarded  that  A.  should  fulfil  an  agreement 
ibr  the  purchase  of  land  of  B.,  and  should  pay  the  purchase  aiQQej  on  £.'# 
conveying  the  land  with  a  good  title,  the  Court  of  C.  P.  refused  to  grant  aa 
atttchment  against  A.  for  non-performance,  on  an  affidavit  that  B.  had  re« 
quired  A.  to  pay  the  money,  assuring  him  of  his  readiness  to  convey  with  a 
good  title,  without  further  stating  that  B,  had  tendered  a  conveyance  exe* 
coted. 

Sir  /,  Campbell,  A.  G.,  and  Ogh,  in  support  of  the  rule. — As  to  the  last 
point  which  has  been  made,  it  clearly  appears  that  when  the  defendant  was 
required   to  perform  the  award,  she  was  informed  that  all  the  costs  aiid     - 
charges  of  making  the  surrender  would  be  paid,  and  until  she  made  the  eiv* 
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9  Bing.  605.  (c)  6  Taunt.  561. 

1  Dow.  P.  C.  691. 
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render,  the  amount  of  such  costs  wu  uncertain.  It  was  the  daty  of  the 
surrenderor  and  not  of  the  surrenderee  to  apply  to  the  steward  to  mske  the 
conveyance.    [They  were  stopped  by  the  G>nrt.] 

LnTLBDALB,  J.  (d)  :»As  to  the  first  objection,  that  it  does  not  appear  when 
the  award  was  published,  we  must  presume,  as  nothing  appears  to  the  ooo- 
trary,  that  it  was  made  and  published  upon  the  day  when  .it  bean  date; 
The  other  objection  is,  that  there  has  been  no  suflfeient  demand  and  refoal 
to  perform  the  award.  It  appears  that  the  defendant  was  distinctly  required 
to  make  the  surrender,  and  that  she  failed  to  do  so.  The  question  is,  whe- 
ther she  was  not  bound  to  make  the  surrender,  or  to  propose  to  do  it  tt 
sense  ftiture  period.  It  is  true  that  the  surrender  is  to  be  made  at  the  cost 
of  the  surrenderee,  but  in  the  case  of  the  Duke  of  Si.  ARans  ▼.  Shore  (e),  it 
is  said  in  the  argument,  that  where  the  grantee  is  to  pay  the  expenoes  of  t 
eonyeyance,  the  grantor  must  prepare  it.  HaUingt  y.  Connard(f),  is  alio 
referred  to.  That  was  an  action  for  a  breach  of  covenant,  wherein  the  cove- 
nantor  agreed  with  the  covenantee  that  he,  at  the  costs  of  the  covenantee,  would 
assure  certain  lands  unto  him  before  a  certain  day ;  and  the  Court  held  that 
the  covenantor  ought  to  give  notice  what  assurance  he  would  make,  and  to 
shew  bis  readiness  to  do  it.  So  here,  it  ky  upon  the  defendant  to  mske  th^ 
surrender,  although  the  costs  were  to  be  paid  by  the  plaintifil  This  role  wiD, 
Ihereibre,  be  made  absolute. 

Pattbson,  J. — ^I  am  of  the  same  opinion.  In  the  latter  part  of  the  caae 
which  has  been  referred  to  by  my  Brother  LiUUdale^  it  is  said  to  mske  Dodif* 
fence  where  the  manner  of  the  assurance  is  left  to  the  oovenantor,  and  when 
he  covenants  to  make  one  kind  of  assurance,  for  in  both  cases  he  is  to  do  the 
first  act,  and  to  tender  the  assurance. 


WfixiAMS,  J.,  concurred. 


(lO  I^rd  Denmrnn^  C.  J.,  was  abaent 
daring  the  argument. 


Rule  absolute. 


(e)  I  H.  Black.  274. 
(/)  Cra  Elis.  517- 


jitfif  14.       Abercrombie  and  others  v.  Hickman,  Executor  of  Pooooc, 

deceased. 

1.  In  Gora-     r^OVENANT.    The  dechu^tion  stated,  that  certain  premises  were  deittiied 
^^^aT  in  1<^^»  ^y  ^^  WOmoi,  to  one  Taoker,  lor  41  years,  reservkig  rf^\ 

rent  and  for       gQJ  t)iat  in  1822,  Tahiti 9  interest  came  by  assignment  to  one  Poeook,  mo 

BOD-repur, 

againtt  an  ezecnttv,  it  iMarcd  that  the  testator  had  beon  afypoHitedaHiffDM  (under  1  Geo.  4, 
c.  119,  see.  7,)  of  an  ineotvent's  estate,  which  coosiaCed  of  the  premises  held  under  Che  lease,  and 
other  property.  The  tettator  consented  in  writioe  to  act  aa  assicnee,  and  an  assignment  to  him 
from  the  prorisional  sssignee  wsa  prensred,  and  executed  by  the  latter,  hut  the  testator  did 
not  execute  the  deed,  although  he  let  the  pivmises  and  recetreid  rent  i—HMd,  that  the  eJUBCuUr 
of  the  deeeaaed  assignee  was  liable,  aa  it  did  not  appear  that  the  Insolvent  Court  had  ap- 
pointed any  other  assignee  of  the  insoUent's  estate. 
^  2.  In  coTenant  for  non-payment  of  rent  and  for  non-repair,  where  the  asaignee  of  the  rerer- 
tion  had  charged  the  premises  with  the  payment  of  an  annuity  to  hia  daughter,  for  her  separate 
«a« :  HM,  that  the  husbsnd  of  the  daughter,  was  a  competent  witnesa  for  the  trusteea  of  the 
■aaignee  of  the  xereision,  to  prore  that  the  defendant'a  testator  had  become  anignee  of  the  tctm. 
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deceased;  and  that  Po9ocV$  interest  vested  in  the  defendant,  as  bis  ezeciu  .Q^Wt  JKcmA. 
tor.  The  plaintiffs,  as  assignees  of  the  reversion,  sued  the  defendant,  as  the  abxbcbomsib 
executor  of  Poeoek,  and  as  assignee,  for  a  breach  of  covenant,  in  non*pio^nient  «• 

of  the  rent  reserved  by  the  original  lease,  and  for  non-repair  of  the  premises 
according  to  the  covenant 

Pimu :  fifU  that  Poeoek,  in  his  life  time,  was  not  assignee ;  Meeomd,  that 
the  defendant  .was  not  assignee ;  ihird,  that  the  premises  did  not  Test  in  the 
defendant  as  executor.    Issues  were  joined  on  these  pleas. 

The  cause  was  tried  before  Paiiegan,  J.,  at  the  MiddUtex  Sittings,  in 
Hii4uy  Termy  1837,  when  the  following  appeared  to  be  the  facts  :-^In  1822; 
Tusker,  the  original  lessee,  was  discharged  under  the  provisions  of  the  Inaol* 
vent  Debtor's  Act,  and  Poeoek  became  his  assignee ;  and  on  the  15  Nemm* 
ber,  I822>  he  filled  up  a  blank  form,  signifying  his  acceptance  of  the  oftee 
which  was  filed  at  the  Court  of  Insolvent  Debtors.  An  assignment  of  the 
estate  of  the  insolvent  from  the  provisional  assignee  to  Poeoek  was,  at  the 
same  time,  prepared  and  executed  by  the  provisional  assignee,  but  theassign* 
ment  and  counterpart  remained  in  the  Insolvent  Debtor's  Court-office,  and 
were  never  executed  by  Poeoek, 

Poeoek  let  the  premises  mentioned  in  the  lease,  and  received  the  rent ;  and 
in  1832  he  died,  alter  appointing  the  defendant  his  executor,  who  duly  proved 
the  will. 

The  plaintiffs  were  trustees  under  the  will  of  Wilmoi^  by  which  wiU,  the 
demised  premises,  amongst  others,  were  devised  to  the  plaintifis,  charged 
with  the  payment  of  certain  annuities  to  Wilmofe  daughters,  for  their  sepa- 
rate use  and  benefit.  In  support  of  the  plaintiflTs'  case,  one  Hardy,  who  nad 
married  one  of  WUmofe  daughters,  was  called  to  prove  that  Poeoek  had  as^ 
sented  to  take  the  term,  and  had  let  the  premises,  and  received  rent ;  but  his 
evidence  was  objected  to,  as .  inadmissible,  on  the  ground  that  he  had  an 
interest  in  the  action,  inasmuch  as  the  result  of  a  verdict  for  the  plaintiffs 
would  be  to  increase  the  amount  of  the  fund  out  of  which  his  wife's  annuity 
was  payable.  It  was  also  objected  that  Poeoek  was  not  assignee,  as  he  had 
never  executed  the  assignment  made  by  the  provisional  assignee ;  and  that  even 
if  he  was  considered  as  assignee  of  the  insolvent,  no  interest  passed  lo  the 
defendant,  as  executor.  The  learned  judge  overruled  the  objections,  and  left 
the  jury  to  say  whether  Poioek  had  assented  to  the  assignment.  A 
verdict  was  found  for  the  plaintiffs,  with  leave  reserved  to  move  to  enter  a 
nonsuit. 

HaU  obtained  a  rule  iittt,  accordingly. 

ChamoU  shewed  cattse.-^Fnrst,  the  objection  to  tne  admissibilfty  rf 
Hturdy^  evideace  cannot  be  sustained.  He  would  be  a  competent  witness, 
area  if  he  were  himself  the  annuitant  His  wife  is  entitled  to  receive  a  fixed 
annuity,  which  is  to  issue  out  of  the  premises,  but  his  interest  'wk  the  resull 
of  the  action  is  too  remote  to  render  him  incompetent  Nouell  v.  Daviet  (a) 
is  a  similar  case  to  the  present  There  it  v/as  held,  in  an  action  against  exe- 
cutors for  a  debt  of  the  testator,  that  a  pei  son  entitled  to  an  annuity  under 
the  win,  was  not  disqualified  from  giving  evidence  for  the  defendants 

(a)  5  a  «{  Ado.  369. 
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Qan%'$BmtA,       The  iiext  questioii  is,  whether  the  term  vested  in  the  defendtut  as  execQ- 
AsBBciioiisiB  ^^'     "^  '^*'  contended  at  the  trial,  that  as  Poeoek  had  not  executed  the 
9.  asst^ment,  the  term  had  never  vested  in  him.     That  question  was,  however, 

**********  decided  by  the  finding  of  the  jury.  The  1  Geo.  4,  c.  1 19.  was  the  Statute 
in  force  when  Poeoek  became  assignee.  The  seventh  section  directs,  that  the 
Court  may  appoint  an  assignee  of  the  esute  and  eflecls  of  the  prisoner. 
And  section  14  enacts,  that  upon  the  death  of  an  assignee,  it  shsU  be  lawful 
for  any  creditor  to  apply  to  the  Court  to  appoint  a  new  assignee.  Section 
15  also  gives  the  Court  a  power  to  take  certain  proceedings  agamstthe  hein. 
executors  or  administrators  of  any  deceased  assignee.  Here  no  new  assignee 
has  been  appointed  ;  and  the  question  is,  whether  the  interest  which  the  insol- 
vent had  in  these  premises,  does  not  vest  in  the  assignee  and  his  executor, 
subject  to  be  divested  upon  the  appointment  of  a  new  assignee.  It  is  clear 
that  Poeoek  acted  during  his  life  time,  as  assignee  of  the  estate ;  and  until 
some  further  proceeding  is  taken  in  the  Insolvent  Court,  his  executor  is  liable 
to  be  treated  as  assignee  of  the  premises. 

Piaiit  eontrd, — The  objection  to  the  admissibility  of  the  evidence  is,  that 
tiie  witness  was  directly  interested  in  the  result  of  the  actbn.  The  rent  which 
was  sought  to  be  recovered,  formed  a  fund  for  the  payment  of  the  annuity  to 
the  witnesses  wife ;  and  the  damages  for  dilapidations,  would  be  expended  in 
supporting  and  maintaining  the  premises  out  of  which  the  annuity  was  to 
issue.  In  Nowel  v.  Dapiee,  there  was  no  such  direct  interest  as  in  the  pre- 
sent case.  No  evidence  was  given  to  shew  the  solvency  of  the  estate  to  pay 
the  annuity,  without  reference  to  the  proceeds  of  this  action  ;^  and  therefore 
the  witness's  wife  might  possibly  have  been  entitled  to  receive  the  very 
money  which  was  recovered. 

Secondly,  there  was  no  sufficient  evidence  to  shew  that  Poeoek  was  assignee 
of  the  premises.  The  deed  of  assignment  from  the  provisional  assignee,  fras. 
never  executed  by  him,  and  his  title  under  the  1  Geo.  4,  c.  1 1-9,  was  not 
complete,  so  as  to  make  him  liable  as  assignee. — [Patieeon,  J. — Is  that  so 
clear  !  Act  ions  are  frequently  brought  against  assignees  for  breach  of  covenant, 
where  it  is  only  necessary  to  prove  that  the  defendant  was  in  the  occupation 
of  the  premises.] — It  is  quite  clear  that  the  execution  of  the  assignment  hy 
the  proviswnal  assignee,  was  altogether  insufficient  to  convey  any  estate  to 
Poeoekt  for  no  man  can  be  made  assignee  of  a  term  without  his  consent 
But  if  the  term  did  vest  in  Poeoek,  it  does  not  therefore  follow  that  his  exe- 
cutor is  liable  to  be  sued  as  assignee.  The  testator  was  merely  executing  a 
personal  trust,  and  upon  his  death,  the  Insolvent  Court  ought  to  have  appointed 
a  new  assignee.  The  14  th  section  provides  for  such  an  occurrence.  If  no 
new  assignee  be  appointed,  then  the  term  reverts  to  the  provisional  assignee 
who  made  the  assessment,  or  to  the  Insolvent  Court,  who  may  order  anotber 
assignee  to  be  appointed.— [Loni  Denman,  C.  J.-— Did  all  the  breaches  of 
covenant  happen  during  the  time  of  the  executor  t] — Yes. 

Cur.  adv,  vfdL 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court.^This  wa« 
VI  action  of  covenant  by  a  lessor  against  the  executor  of  the  assignee  of  )a» 
lessee,  an  insolvent,  for  non-payment  of  rent  accrued  due  since  the  testator'^ 
death.     We  felt  some  doubt  whether  the  action  could  be  maintainea  agsinfl 
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the  executdr,  from  a  provision  in  the  Insolvent  Debtors^  Act,  which  may  be    <2mm'«  Baulk, 

thought  to  import  that  the  appointment  of  such  assignee  is  a  mere  personal*  ABBRcaoxiiis 

trust — we  mean,  the  power  vested  in  the  Insolvent  Commissioners  to  appoint      ^    v^ 

a  new  assignee,  on  the  death  of  him  formerly  appointed.     But  upon  full 

consideration,  and  on  referring  to  Bloxam  v.  Hubbard  (^),  Aldritt  v.  Ket- 

fridge  (c),  and  Ex  parte  Bainbridge  {d  ),  decided  under  the  Bankrupt  Act, 

5  Geo.  2,  c.  30,  we  think  the  executor  is  liable,  as  representing  the  assignee, 

if  the  latter  acted  as  tenant  of  the  premises  demised,  as  well  as  assented  to 

the  assignment.     But  the  evidence  by  which  this  /act  was  established  was 

objected  to,  as  proceeding  from  a  witness  who  was  said  to  be  inadmissible 

by  reason  of  his  interest  in  the  result  of  the  suit.     That  witness  was  the 

husband  of  a  lady  who  was  entitled  to  an  annuity  charged  on  the  premises, 

which  were  vested  in  the  plaintiffs  as  trustees.     The  annuity  waa  settled 

to  the  separate  use  of  the  wife,  and  afterwards  for  the  benefit  of  the  children. 

It  was  argued  that  the  witness  therefore,  through  the  interest  of  his  wife  in 

those  premises,  was  interested  in  fixing  the  defendant  with  this  rent,  that 

the  security  for  the  annuity  might  be  the  ampler.     But  this  objection  is  ob- 

Tiously  untenable,  for  in  whatever  person  the  lease  may  be  vested,   the 

rent  must  be  paid ;  and  the  interest  of  the  witness,  if  any,  is  far  too  remote 

to  render  him  incompetent.    This  rule,  therefore,  must  be  discharged. 

Rule  discharged  (#). 

(h)  5  East,  407.  to  assignments  made  by  provisioDal  as- 

c)  6  B.  Moore,  569 ;  S  C.  1  Bing.  signees  are,  7  Geo.  4,  c.  57,  ss.  19,  38, 

(.  39,  which  are  similar  to  the  provisions 

{d)  6  Vet.  451.  in  the  1  OeoM,  c.  119.    See  also  11 

(e)  The  enactments  now  in  force  as  Geo.  4,  and  1  Will.  4»  c.  38, 
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Michaelmas  Terra,  2  Victoria,  1838. 


REGULA    GENERALIS. 

^^HEREAS  it  is  provided  by  the  Act  of  the  first  and  second  of  her  pre- 
sent Majesty,  c.  45,  s.  3,  that  after  the  first  day  of  November,  1838i 
any  person  entitled  to  be  admitted  an  attorney  of  any  of  the  superior  Courts 
of  Common  Law  at  Westminster,  shall,  after  being  sworn  in  and  admitted  as 
an  attorney  of  any  one  of  the  said  Courts,  be  entitled  to  practise  in  any  other 
of  the  said  Courts  upon  signing  the  roll  of  such  Court,  and  not  otherwise,  in 
like  manner  as  if  he  had  been  sworn  in  and  admitted  an  attorney  of  such 
Court,  provided  that  no  additional  fee,  besides  those  payable  under  the  Act 
of  the  first  year  of  the  reign  of  her  present  Majesty,  c  56,  shall  be  demanded 
or  paid,  and  that  the  fees  payable  for  such  admission,  shall  be  apportioned 
in  such  manner  as  the  judges  of  the  said  Courts,  or  any  eight  of  them,  shall, 
bj  any  rule  or  order  made  in  term  or  vacation,  direct  and  appoint: 

''  We,  therefore,  direct  and  appoint  that  the  fees  payable  by  virtue  of  the 
said  last-mentioned  Act  for  the  judge's  ^t,  be  received  in  the  first  instance 
by  the  cleric  of  the  judge  granting  the^^,  and  paid  over  by  him  to  the  clerk 
of  the  Chief  Justice,  or  Chief  Baron  of  the  Court,  as  the  case  may  be,  and  the . 
day  after  each  term,  all  the  fees  so  received  shall  be  divided  into  fifteen  por* 
tioDS,  one  of  which  shall  be  paid  to  the  clerk  or  clerks  of  each  judge ;  and  fui^ 
ther,  that  the  fees  payable  by  virtue  of  the  said  Act  to  the  ushers,  shall  be 
received  in  the  first  instance  by  one  of  the  ushf^rs  of  the  Court  in  which  the 
admission  shall  take  place,  and  shall,  on  the  day  aiter  each  Term,  be  divided 
into  three  equal  portions,  one  of  which  shall  be  paid  to  tiie  ushers  of  each 
Court 

(Signed  by  all  the  J  jd^es,  except  Bolland,  B.) 
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BailOmri. 

Nov.  15. 
An  appoint* 
meat  of  an  um- 
pire br  lot,  eon- 
•ented  to  by 
the  attomiei* 
clerka,  but  not 
by  the  attor- 
Diea  them- 
selTes,  nor  by 
the  cUenta,  ia 


In  the  matter  of  Hodson  v.  Drewry  (a). 

^HIS  was  a  rule  calling  on  Drewry  to  shew  cause  why  an  award  should 
not  be  set  aside,  on  the  ground,  amongst  others,  that  the  umpire  had 
been  chosen  by  lot.  The  parties  referred  the  matters  in  difierence  by  agree 
ment  to  two  persons,  and  it  was  agreed  that  these  two  arbitrators  should, 
"  prior  to  proceeding  on  such  reference,  by  and  out  of  certain  persons  named 
by  the  said  parties,  choose  an  umpire  between  them ;"  and  that  if  the  arbitra- 
tors disagreed  as  to  the  award,  then  it  was  to  be  referred  to  the  umpire,  uho 
alone  might  make  the  award.  After  the  agreement  was  signed,  a  correspond'- 
ence  took  place  between  the  attorneys,  as  to  the  method  of  appointing  the 
umpire,  and  it  was  proposed  by  Dreicry'i  attorney,  that  he  should  be  ap- 
pointed in  the  usual  way.  At  the  first  meeting  of  the  arbitrators,  at  which 
the  attornies'  clerks  on  each  side  were  present,  but  not  the  aUomies  them- 
selves or  the  parties,  a  list  of  the  names  of  six  persons  was  furnished  on  each 
side,  for  the  choice  of  one  of  them  as  umpire.  One  name  was  struck  out  of 
each  list,  and  then  it  was  proposed,  in  order  to  avoid  giving  any  oflence  to 
any  of  the  persons  named,  that  the  remaining  ten  names  should  be  put  into 
a  hat  and  one  drawn  out.  This  was  agreed  to ;  the  ten  names  were  put  into 
a  hat,  and  the  waiter  of  the  Inn  where  the  meeting  took  place  was  directed  to 
draw  one  out,  which  he  did,  and  that  one  was  appointed  umpire.  1  he  aflidavits 
stated,  that  the  attornies  and  the  parties  afterwards  attended  the  meetings 
before  the  arbitratcn-s,  but  that  no  objection  was  ever  made  to  this  appointment 
of  the  umpire ;  but  did  not  state  affirmatively,  that  either  the  attornies 
themselves  or  the  parties  were  aware  of  the  appointment  being  so  made. 
The  award  was  made  by  the  umpire  alone. 

Sir  W,  W,  Folieti,  and  Montague  Smith,  shewed  cause. — The  appointmeot 
of  the  umpire  by  lot  was  good,  as  it  appears  that  there  has  been  a  consent  of 
all  parties  to  that  appointment.  It  was  held  In  the  Matter  of  Tumu>  4' 
Bird  (&),  that  such  an  appointment  by  lot  was  good,  if  assented  to  by  the 
parties.  That  decision  was  recognized  in  the  subsequent  case  of  Jantiesan 
4*  Binns  (c),  but  an  appointment  by  lot  was  there  held  bad,  because  it 
was  sworn  that  the  parties  did  not  know  all  the  circumstances  under  which 
the  appointment  took  place.  In  the  present  case  that  is  not  sworn ;  and  on 
the  contrary,  it  appears  mat  the  parties  must  have  known  of  the  way  in 
which  the  appointment  of  umpire  was  made.  In  the  case  of  Maiam  v. 
Trower  (J),  it  was  held  that  an  appointment  of  an  umpire  could  not  be  ob- 
jected to  ader  the  pirties  had  recognized  his  authority  by  submitting  to  be 
examined  by  him. 

XcUy  and  Ilumfrey,  contrd. — ^It  does  not  appear  that  there  has  been  such 

(o)  The  greater  number  of  cases  de-  (b)  5  B.  &  Adol.  488 ;  2  Xev.  &  Man. 

cided  in  the  Bail  Court  in  this  Term,      328. 

have  been  already  inserted,  ante^  p.  401,         (c)  2  Har.  &  Wol.  35;  4  Ad.  &  £1- 
&c  945- 

{d)  Ry.  k  Mood.  17. 
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a  consent  to  the  method  in  which  the  umpire  was  appointed,  as  will  bind  the  BaU  Court, 
parties.  There  has  only  been  a  consent  of  the  attomey^s  clerk,  which  is  not  hodsok 
sufficient  to  bind  either  (he  attorney  or  the  client     In  the  cases  of  £x  parti,  r. 

Cassel  (e),  and  Ford  v.  Janes  (/),  it  was  expressly  laid  down  that  an  ap- 
pointment of  an  nmpire  by  lot  was  invalid.  Next  came  the  case  of  Tunno 
&  Bird,  where  an  exception  was  made  to  that  rule,  but  it  was  on  the 
ground  that  Bird  hi mseif  consented  to  the  appointment  by  lot.  So  also  In 
the  Matter  of  Jamieson  ^  Binns,  it  was  decided,  as  it  did  not  appear  that 
the  parties  were  aware  of  the  method  of  appointment,  that  the  appointment 
was  bad.  In  this  case  it  does  not  appear  that  either  the  attornies  or  the  parties 
were  aware  of  the  way  in  which  the  umpire  was  appointed ;  and  it  can  never  be 
held  that  the  consent  of  an  attorney's  clerk  is  to  bind  his  master  or  the  client 
in  such  a  case.  Besides,  it  appears  that  Hodsan  expected  that  the  appoint- 
ment would  be  made  in  the  usual  way,  as  had  been  proposed  by  Dreiwrifz 
attorney,  and  an  appointment  by  lot  certainly  is  not  the  usual  way. 

Cur,  ado,  vuU, 

Llttlbdale,  J.,  afterwards  (November,  26th)  gave  judgment. — This  was 
a  rule  calling  on  Dretorffio  shew  cause  why  an  award  should  not  be  set  aside 
on  three  grounds.  The  third  was,  that  the  umpire  was  chosen  by  lot  On 
this  point  it  was  finally  settled  In  the  Matter  of  Cassel,  after  a  review  of  the 
previous  decisbns,  that  where  two  arbitrators  were  appointed  with  power 
for  them  to  name  a  third,  and  the  two  appointed  placed  the  names  of  four 
persons  in  a  hat,  and  drew  out  one,  who  was  appointed,  that  such  an  appoint- 
ment was  bad.  As  a  general  rule,  it  was  laid  down  '*  that  the  appointment 
of  the  third  person  must  be  an  act  of  the  will  and  judgment  of  the  two,  and 
must  be  a  matter  of  choice,  and  not  of  chance ;"  but  Lord  Tenterden  adds, 
**  unless  the  parties  consent  to  or  acquiesce  in  some  other  mode."  In  the  case 
of  Ford  V.  Jones,  which  was  a  subsequent  case.  Lord  Tenterden  says,  **  The 
principle  laid  down  in  the  case  In  the  Matter  of  Cassel,  appears  to  me  very 
sound,  that  the  appointment  of  an  umpire  must  be  matter  of  choice,  and  not 
of  chance.  I  thought  the  rule  had  been  so  clearly  stated  in  that  case^  as  to 
exclude  all  subtle  distinctions  for  the  future."  However,  Lord  Tenterden^s 
hopes  do  not  seem  to  have  been  realized,  for  In  the  Matter  of  Tunno  4* 
Bird,  the  consent  of  the  parties  was  held  suflFicient  to  make  an  appointment 
by  lot  valid  ;  and  the  same  was  decided  In  the  Matter  of  Jamieson  4*  Binns, 
though  in  that  case  the  appointment  was  held  bad,  as  the  parties  had  not  a 
knowledge  of  all  the  circumstances  under  which  the  choice  was  made.  The 
exception  therefore  of  Lord  Tenterden  In  the  Matter  of  Cassel  has  been 
adopted  by  the  Courts ;  I  think,  perhaps,  it  would  have  been  well  if  it  had 
not  been.  However,  I  must  adopt  it  also,  in  the  case  now  before  me.  The 
umpire  was,  by  the  terms  of  this  submission,  to  be  chosen  out  of  certain  per- 
sons named  by  the  parties.  After  the  execution  of  the  submission,  there 
was  a  correspondence  between  the  attornies,  and  the  attorney  for  Dre^ery 
proposed  that  the  umpire  should  be  chosen  in  the  usual  way.  Now,  choosing 
in  the  usual  way  must  be  a  way  settled  by  law,  that  must  be  the  general 
rule,  as  the  exception  to  the  rule  is  that  laid  down  in  the  later  cases.  It  ap- 
pears that  six  names  were  furnished  by  each  party,  and  one  on  each  list  being 

(e)  9  B.  &  Crew.  624 ;  4  Man.  &         (/)  3  B.  &  Ad.  248 
Kyi  555.  ^-^ 
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BMComt.'  Struck  out,  the  ten  names  were  put  into  a  hat,  and  the  waiter  of  the  Inn 
drew  out  one,  and  that  this  was  done  with  the  consent  of  the  attorney's  clerk. 
It  does  not  appear  that  there  was  any  consent  on  the  part  oX  the  attorney 
himself;  but  supposing  there  had  been  no  previous  correspondence,  the  ques- 
tion is,  whether  the  clerk  had  power  to  bind  his  master  and  the  client.  On 
that  point,  I  think  that  he  had  no  such  power;  for  though  no  doubt  a  trust 
to  a  considerable  amount  is  placed  in  him,  yet  he  is  not  given  a  power  con- 
trary to  the  terms  of  the  submission.  I  think,  therefore,  that  the  appoint- 
ment of  the  umpire  was  invalid,  and  on  that  ground  the  award  is  void.  It  is 
unnecessary  to  decide  the  other  objectkMis,  as  the  rule  must,  for  that  cause 
alone,  be  made  absolute. 

Rule  absolute. 


^«^.  16.  Reynolds  v.  Matthews. 

1.  A  sheriff*!  ^T^HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  defendant 
dTfendTnt  told  should  not  be  allowed  his  costs,  under  the  SUt.  43  Geo.  5,  c.  46,  s.  3, 
him  he  had  a  |ie  having  been  arrested  without  reasonable  and  probable  cavse,  for  a  larger 
him,  and  went  Buni  than  was  recovered.  The  capias  issued,  indorsed  for  bail  to  the  amount 
h2!!U'**wheM  **  ^^  ^^^'  ^'-  ^''•»  ^^^  *  warrant  being  put  into  the  hands  of  a  sheriff^s  officer,  he 
he  immediately  went  down  to  Hom/ord,  where  the  defendant  lived,  and  met  him  in  the  street, 
friends'who  '^^^  officer  told  him  that  he  had  a  warrant  against  him,  and  they  then  both  went 
came  and  exe-  together  to  the  defendant's  house.  The  defendant  immediately  sent  for  two 
hond>-'Held,  friends,  who  came  and  executed  a  bail  bond,  and  the  officer  then  withdrew, 
that  there  had  ^|jg  ^hole  proceeding  not  having  occupied  more  than  fifteen  or  twenty  minutes, 
•o  at  to  entitle  A  Summons  was  then  obtained  on  the  part  of  the  defendant,  to  set  aside  the 
to  TOsto  under  ^^P^  ^^  *^®  ^^^^  ^^  capios  served,  for  irregularity,  the  teste  and  indorsements 
the  Sutute,  being  irregular ;  and  for  delivering  up  the  bail  bond  to  be  cancelled,  on  enter- 
t.  3.^           '  ing  a  common  appearance.     On  the  hearing,  the  bail  bond  was  ordered  to  be 

2.  Qiuere,  delivered  up  to  be  cancelled,  which  was  accordingly  done.  No  special  bail 
whether  exe-         .  .i.  .^»         ..^i  -i. 

cuting  the  bail    above  had  ever  l)een  put  in.     On  the  trial  of  the  cause,  a  verdict  was  given 
^j:.^i.i,    for  16/.  only. 

cancelled  for 

copv^of  the  writ       Plati  and  Shee  shewed  cause. — The  Stat.  43  Geo.  3,  c.  46,  s.  3,  only  gives 

served,  i«  a  suf-  ^^6  defendant  his  costs  in  cases  where  he  has  been  arrested  atul  held  to  sne- 

ficient  holding 

to  special  bail     cial  bail;  but  in  the  present  case,  there  has  neither  been  such  an  arrest,  nor 

Staiuie!^**  such  a  holding  to  special  baid,  as  will  bring  the  case  within  the  Statute 
Amor  v.  Bh/ield{a),  Bates  v.  Pilling  (b).  As  to  the  arrest,  the  case  of 
Berry  v.  Adamson  (c),  is  an  authority  to  shew,  that  in  this  case  there  was  no 
sufficient  arrest.  In  that  case,  the  sheriff's  officer  sent  to  the  defendant  to 
appoint  a  time  at  his  office  to  execute  a  bail  bond,  and  the  defendant  ac- 
cordingly attended  and  executed  the  bond,  and  it  was  held  that  there  was  not 
a  sufficient  arrest.    James  v.  Askew  (d),  also  shews  that  there  must  be  an 

(a)  9  Bing.  91 ;  2  M.  &  Scott,  156;  (c)  6  B.  &  Cress.  528  ;   9  Dow.  k 
I  Dowl.  P.  C  277.  Ryl.  558. 

(b)  2Cr.  &  Mees.  374 ;  2  Dowl.  P.  C.  (d)  Ante,  457 ;  3  Ncv.  &  Per.  495. 
367;  4Tyr.231. 
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actual  arrest.  In  the  present  case,  there  was  no  actual  arrest ;  neither  has  ^^^^p^- 
there  been  any  hiding  to  special  bail.  No  bail  above  has  been  put  in  at  all ; 
giving  a  bond  to  the  sheriff  is  not  alone  a  sufficient  holding  to  bail.  BesideSj 
if  it  be  held  that  giving  a  bail  bond  to  the  sheriff  is  sufficient,  in  this  case  the 
bond  has  been  cancelled,  and  as  that  has  been  done  on  the  motion  of  the  de- 
fendant, he  has  thereby  waived  all  right  to  his  costs  under  the  Statute. — It 
was  also  contended,  that  there  did  not  appear  on  the  affidavits  sufficient  want 
of  reasonable  and  probable  cause  for  the  arrest. 

Thesiger,  eontrd, — There  must  undoubtedly  have  been  an  arrest,  and 
aUo  a  holding  to  special  bail ;  but  in  this  case  there  has  been  both.  This 
case  differs  from  Bmry  v.  Adamsan,  for  there  it  was  quite  a  voluntary  act 
on  the  part  of  the  defendant  to  go  to  the  sheriff's  office  to  execute  the  bail 
bond,  here  it  is  clear  that  from  the  time  the  defendant  met  the  officer,  and 
was  mfonued  of  the  warrant,  he  considered  himself  as  under  arrest.  In  both 
the  cases  of  Amor  v.  Blofield,  and  Bates  v.  Pilling,  it  is  expressly  stated 
that  the  defendant  was  not  arrested.  There  has  also  been  a  sufficient  hold- 
ing to  special  bail.  The  mere  fact  of  being  compelled  to  give  a  bail  bond  to 
the  sheriff,  is  such  a  grievance  as  will  entitle  a  defendant  to  the  benefit  of  the 
Statute,  though  it  should  afterwards  turn  out  that  the  bond  cannot  be  en- 
forced. But.  the  c&se  o(  JEdicarck  v.  Janes  (e),  shews  that  it  is  not  necessary 
tliere  should  be  an  actual  holding  to  special  bail ;  for  there  the  Court  of  JEx- 
chequer  intimated  an  opinion,  that  if  a  party  is  arrested  and  goes  to  prison,  it 
is  ao  arrest  and  holding  to  special  bail  within  the  meaning  of  the  Act,  though 
they  did  not  expressly  determine  the  point. 

Cur.  adv,  vulL 

LiTTLKDALE,  J.,  aflerwards  {November  26th,)  gave  judgment. — This  was 
a  rule  callmg  on  the  plaintiff  to  shew  cause  why  the  defendant  should  not  be 
allowed  his  costs,  under  the  Stat.  43  G.  3,  c.  46.  The  plaintiff  sued  out  a 
writ  of  capias]  for  35/.  4t.  6d,,  and  at'  the  trial  recovered  a  verdict  for  16^ 
only.  The  first  question  was,  whether  there  had  been  an  arrest ;  and  the 
second,  whether  there  had  been  a  holding  to  special  bail.  If  either  of  these 
were  wanting,  the  application  under  the  Statute  must  fail ;  for  it  has  been 
held,  that  there  ii^ust  be  an  arrest,  and  also  a  holding  to  special  bail,  to  en- 
title a  defendant  to  this  rule.  The  third  question  was,  whether  it  appeareo 
on  the  affidavit  that  there  was  want  of  reasonable  and  probable  cause  for  the 
arrest.  First,  as  to  whether  there  has  been  an  arrest;  it  appears  that  in 
March  last  the  sherifl^s  officer  had  a  warrant  to  arrest  the  defendant,  that  he 
met  him  in  the  street,  and  told  him  he  had  a  warrant  against  him,  that  they 
then  both  went  to  the  defendant's  house,  and  that  the  defendant  sent  for  two 
persons,  who  came  and  executed  the  bail  bond,  and  that  the  whole  time  oc- 
cupied in  that  proceeding  did  not  exceed  ffileen  or  twenty  minutes.  Several 
cases  were  cited  as  to  what  constitutes  an  arrest,  and  there  are  some  nice 
distinctions  between  them,  but  without  considering  them  particularly,  nei- 
ther  of  them  is  exactly  like  the  present,  and  on  the  whole  I  think  that  there 
was  an  arrest  in  this  case.  On  the  second  question,  there  is  no  case  decid- 
ed Mur.  k  Hari.  92;  2  Mees.  &  lane,  1  Gale,  20;  1  Cr.  M.  &  Ros.  819; 
TcU.  414;  lee  aUo  Pretdy  v.  Mac/ar-      5  Tyr.  355;  3  Dowl.  P.  C.  45a 
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BaU  Court, 


RXTNOLDf 

«. 
Matthiwi. 


iDg  that  the  mere  taking  of  a  bail  bond  it  a  holding  to  qpedal  bail  within  the 
Act,  though  from  the  dicta  in  some  of  the  cases,  it  would  rather  appear  that 
it  was.  But  then  the  question  is,  whether,  as  the  defendant  himsc^  has  had 
the  bail  bond  cancelled  on  the  sununons,  he  has  not  waived  taking  the  benefit 
of  the  Statute  by  proceeding  on  that  summons.  However,  it  is  not  neces- 
sary to  decide  the  point,  as  on  the  third  question  I  think  that  the  want  of 
reasonable  and  probable  cause  for  the  arrest  is  not  shewn,  and  therefore  the 
rule  must  be  discharged. 

Rule  discharged 


Nop.  8. 


GiBBS   V.    GOLES. 


On  moTing  for 
a  rale  for  the 
eoeU  of  the  day 
for  not  proceed- 
ing to  trial,  the 
defendant  can* 
not  hare  a  stay 
of  proceedings 
until  they  are 
paid. 


JJfOGGINS  moved  for  a  rule  calling  on  the  plaintiflT  to  shew  cause  why 
he  should  not  pay  the  costs  of  the  day  for  not  proceeding  to  trial  pur- 
suant to  notice  given ;  and  why,  in  the  mean  time,  until  those  costs  were  paid, 
the  proceedings  should  not  be  stayed. 

LiTTLBDALX,  J. — You  may  have  the  first  branch  of  the  rule,  but  cannot 
have  a  stay  of  proceedings  at  the  same  time. 

Rule  accordingly. 


VG9.1. 


Doe,  dem.  Burroughs  v.  Roe. 


Rule  Mil  for 
jadgment 
againat  the 
oaaual  ejector 
refused,  where 
three  daya 
heforetheTerm 
the  premiiea 
were  found  un- 
occupied, and 
a  aenrice  was 
then  effected  at 
the  houie  of  the 
leaaee,  aa  it  did 
aufficiently  ap- 
pear from  the 
inquiries  made 
that  there  were 
no  tenanta  in 
poesflsiion. 


T  BAYLEY moved  for  judgment  against  the  casual  ejector.  The  pro- 
perty sought  to  be  recovered  consisted  of  five  houses,  which  bad  been  let 
by  one  agreement  to  Hart,  The  right  of  entry  accrued  on  the  29th  of  October 
last,  and  on  the  30th,  which  was  three  days  before  the  beginning  of  the  Term, 
there  had  been  regular  service  of  the  declaration  on  the  tenants  of  two  of  the 
houses.  The  other  three  were  found  unoccupied  and  shut  up,  and  it  was 
sworn  that  it  was  believed  there  were  no  tenants  in  possession  of  them.  On 
the  same  day,  the  declaration  and  notice  were  left  with  the  servant  of  Sart 
at  his  dwelling-house  which  was  not  on  the  premises  ;  but  the  servant  refused 
to  say  where  Hart  was,  and  it  was  believed  that  he  was  keeping  out  of  the 
way  to  avoid  service.  The  declaration  was  also  stuck  outside  the  houses. 
It  was  submitted  that  the  cases  of  Doe,  d.  Hindle  v.  Moe  (a),  and  Bee,  d. 
Osbalditton  v.  Iioe{b),  were  authorities  for  granting  a  rule  niii  for  judgment, 
as  to  the  three  houses. 


LiTTLBDALa,  J. — ^I  certainly  should  not  grant  this  rule,  as  the  inquiries 
were  only  made  just  before  the  Term,  unless  it  had  been  that  the  right  of 


<a)  6  Dowl.  P.  C.  393. 


(b)  1  Dowl.  P.  C.  456. 
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entry  also  accraed  so  late  (c).    I  think,  however,  that  there  have  not  been      BaU  Qmrt, 
sufficient  inquiries  made,  as  to  who  may  be  the  tenants  pf  the  three  houses.      ^^^  ^^ 
They  may  have  been  let  by  Hdri,  and  inquiries  seem  to  have  been  made  as     Burrougus 
to  him  only.      The  houses  were  found  unoccupied  on  the  30th  of  October,         rqk. 
but  a  week  before,  there  may  have  been  tenants  in  them,  and  then  those  per- 
sons ou^t  to  be  treated  as  tenants  in  possession.    If  there  were  no  tenants, 
it  may  then  become  a  question  whether  proceedings  should  not  be  taken  as 
on  a  vacant  possession. 

Rule  refused,  as  to  the  three  houses. 

(c)  See  Doe,  d.  Briekdaie  ▼.  Ro€,  2  Har.  k  Wol.  33& 


Dob,  dem.  Giles  v.  Rob.  ^i<»•  ^ 

ARCHBOLD  moved  for  judgment  against  the  casual  ejector.    The  affi-  if  a  decUntion 

davit  on  which  he  moved,  swore  to  a  personal  service  having  been  '"rl^iJiJofV* 

efiected  on  a  particular  day,  before  the  commencement  of  the  Term,  and  the  term  which  it 

notice  required  the  tenant  to  appear  in  next  Michaelmas  Term,  but  it  was  ^  th^I^ce 

not  dated,  and  the  declara^on  was,  by  mistake,  intituled  as  of  Trinity  Term  ^  nodAte,the 

in  the  second  year  of  the  reign  of  Victoria,  a  term  which  had  not  yet  arrived,  mni  a  rule  for 

It  was  contended,  that  the  mistake  in  the  title  of  the  declaration  was  immate-  ^^"^t^i^^ 

rial,  even  though  the  notice  was  not  dated,  it  being  sworn  on  what  day  the  cuual  ejector 
notice  and  declaration  were  served. 

LiTTLSDALB,  J. — ^It  is  too  much  to  ask  the  Court  to  rectify  two  mistakes, 
Uie  first  being,  that  the  declaration  is  wrongly  intituled,  the  second,  that 
the  notice  has  no  date  whatever.  How  is  it  possible  for  the  tenant  to 
know  what  he  is  to  do  when  served  with  such  a  declaration  and  notice  ?  The 
rule  must  be  refused. 

Rule  refused(a). 


Iff  the  case  of  Doe,  dem.  May  v.  Roe,  which  was  a  precisely  shrtilar  case, 
J.  AdcUson,  the  next  day,  moVed  for  a  similar  rule  before  Coleridge,  3.,  and 
was  refused. 

(a)  See  Doe,  d.  Wilh  v.  Roe,  Will.,  Doe,d,  fVUtony,  Hoe, Will. Wol.  &  Dav. 
Wol.  &  Dav.  76;  5  Dowl.  P.  C.  380;  606;  Doe,  d.  Crooks  v.  Roe,  6  Dowl. 
Doe,  d.  Evans  v.  Roe,  5  Dowl.  P.  C.  508 ;      P.  C.  184. 
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Baaomt  Ex  parte  Hammond  (a). 


Jan,  11. 

^ereaperaon  ^ARSTOW  BppMeA  to  the  Court  on  the  first  day  of  Term  for  an  order 

for^hw^eHS-^  that  the  Master  should  receive  and  file  the  affidavit  required  by  the  rule 

miMion  M  an  of  Hilary  Term,  6  WiU.  4,  s.  6  (b),  for  the  re-admissioD  of  a  person  as  the 

thttTi^^in  attorney  of  the  Court  on  the  last  day  of  the  present  Term.   The  attorney  had 

•ary.omtttedto  discontinued  practice  for  some  time,  and  now  wished  to  practise  again.    The 

aa^  affidarU  of  requisite  notice  had  been  given  to  the  Master  two  or  three  days  before  the 

bSu^dSJIS  it  '^®™'  ^^^  ^^^  affidavit  required  by  the  rule  of  Hilary  Term,  6  Will  4,  s.  6,  was 

aftenrarda  at  not  oT  that  time  filed  with  the  Master.     On  the  morning  of  the  first  day  of 

w^Td  hJjS  **  '^®™»  ^^®''®  ^^  sitting  of  the  Court,  the  affidavit  was  tendered  to  the 

been  sufficient-  Master,  who  declined  to  receive  it,  on  the  ground  that  it  ought  to  have  been 

given  the^n<t^*  filed  at  the  time  the  notice  was  given.     It  was  submitted,  that  although  the 

tice,  the  Court  |p^^g  j^  terms  required  *'  that  at  th$  tim§  of  giving  the  usual  notice  of  the  in- 
allowed  it  to  b«  .^  ^  1  •  .  .  t  ,1  1  «.  1  1  -. 
received.  tention  to  apply  for  re-admission  the  party  shall  cause  to  be  filed  the  affi- 
davit on  which  he  seeks  to  be  re-admitted,  with  the  Master,"  yet  that  as  it 
was  not  necessary  according  to  the  usual  practice  to  give  that  notice  until  the 
first  day  of  the  Term  (c),  the  party  was  not  to  be  prejudiced  by  having 
given  longer  notice  than  was  requisite ;  and  that  it  must  be  considered  that 
the  notice  did  not  operate  as  a  notice  until  the  first  day  of  the  Term,  when 
the  affidavit  was  ofiered  to  be  filed. 

Pattbson,  J. — I  think  it  may  be  as  well  that  the  affidavit  should  be  filed, 
as  it  will  do  no  harm,  but  the  effect  of  it  will  be  seen  hereaAer,  when  the 
party  comes  to  be  re-admitted.  It  is  desirable  that  all  should  be  done  at  the 
same  time  as  it  is  so  required  by  the  rule  of  the  Court.  The  affidavit  how- 
ever may  be  filed,  but  I  do  not  decide  that  it  makes  the  whole  regular. 

Ordered  accordingly  (iQ. 

On  the  last  day  of  the  Term  the  party  was  admitted,  no  objection  heing 
made. 

(a)  This  and  the  following  caw*  in  (c)  Ex  parte  Senior,  1  Dowl.  P.  C. 

the  Bail  rourt  were  decided  in  Hilary  517. 

TVrim  183U,  hut  are  introduced  here  for  ((/)  See  Ex  parte  Collins,  Will.,  Wol. 

the  convenience  of  the  Profession.  &  Dav.  73. 

{b)  1  Har.  &  Wol.  639. 


jan,\2.  Ex  parte  Bluck. 

Whereapenon     F   ADDISON,  on  the  second  day  of  the  Term,  asked  for  the  order  oflfae 
™.^!f!.tf  I?*         *     Court,  that  the  name  of  a  person  might  be  inserted  in  the  list  of  per- 

oominff  up  to  '  tr  ^  • 

town  for  ad-      gons  to  be  admitted  as  attornies  of  the  Court  next  Term.     The  party  had 

miation  as  an 

attorney  in  the 

Term  for  which  ho  had  given  regular  notice,  the  Court  allowed  fre»h  notices  for  admuaion  in  the 

following  Term  to  be  deemed  gSod  notices. 
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reguhrly  given  all  the  notices  as  required  by  the  rule  of  Hilary  Term,      JtoaOiiwt. 

a  Hti/.  4,  s.  5  (a),  for  admission  this  Term,  but  two  days  before  the  com- 

menoement  of  the  Term  had  sent  an  intimation  to  his  London  agents,  that  he 

would  be  unable  to  come  up  to  London  for  his  examination.    It  therefore 

became  necessary  to  give  fresh  notices  for  his  admission  next  Term,  but  it 

was  then  too  late,  as  the  rule  required  them  to  be  given  three  days  before 

the  commencement  of  this  Term.     The  notices  were  however  given  before 

the  Term,  but  the  Master  would  not  insert  the  name  in  the  list,  without  the 

authority  of  the  Court.    It  was  submitted  that  it  was  a  case  in  which  the 

Court  would  grant  some  indulgence  from  the  strict  compliance  with  the 

rales,  double  notices  having  been  given. 

Patteson,  J. — (Afler  conferring  with  Master  Hili), — It  seems  a  case  in 
which  one  would  be  glad  to  assist  the  party,  if  it  can  be  properly  done,  and 
as  the  Master  says  that  similar  applications  have  been  already  granted,  I 
think  that  it  may  be  done  in  this  case  also  (b). 

Order  made. 

(a)  1  Har.  &  Wol.  639.  &  Dav.  45;   Ex  parte  fFillcox,  ante, 

(b)  See  Ex  parte  Senior,  Will.,  Wol.      34 ;  and  Ex  parte  Thompson,  ante,  33. 


Ex  parte  Mullins.  Jan.  si. 

CIR  W.  W.  FOLLETT,  on  the  last  day  of  the  Term,  moved  for  the  order  of  Where  »penon 

the  Court,  that  the  Examiners  might  be  directed  to  examine  a  person  for  ce'^tificate  for 
his  admission  as  an  attorney  in  Eaeter  Term,     He  had  given  regular  notices  »dmiMion  as  an 

...  ■»      J     •     •  «  •     rn  II     11  .  attorncT  by  the 

for  his  exammation  and  admission  this  ierm,  and  had  been  examined,  but  examiners,  the 

was  refused  a  certificate  of  his  fitness  to  act  as  an  attorney.    As  he  was  in-  Sm^undeTpw^ 

tending  to  proceed  immediately  to  the  fVeit  Indiee,  for  the  purpose  of  join-  ticuUr  ciroum- 

ing  in  partnership  with  some  attornies  there,  he  was  anxious  to  be  examined  'xamfned  again 

again  next  Term,  and  it  was  too  late  to  give  the  notices  for  that  Term  (a,)   It  Jj»«  fo^of  jng  ^ 

..  ,1  iitir  i.im.  .  Terra,  without 

was  intimated  that  the  reason  why  he  had  been  refused  his  certificate  by  the  giving  fresh 

Examiners  was  owing  to  his  not  being  sufficiently  acquainted  with  the  prac- 
tice  of  the  Courts,  which  he  had  not  attended  to,  owing  to  it  being  of  little 
or  no  use  for  practising  in  the  West  Indiet ;  and  that  he  had  been  more  en- 
gaged in  studying  the  colonial  laws.  The  case  had  been  previously  mentioned 
to  the  Court  this  Term,  and  Paiteson,  J.  had  refused  to  make  the  order,  but 
it  was  now  mentioned  again,  as  it  was  submitted  that  similar  applications  had 
been  granted  by  the  Court  (^). 

(a)  Rear.   Gen,,    T    T,  31  Geo.  3,  (b)  Ex  parte  Hulme,  1  Har.  &  Wol., 

4  T.  R.  379  ;  T.  T,,  33  Geo.  3,  5  T.  R.  366  ;   4  Dowl.   P.  C.  88 ;    Ex  parte 

368;  ami  H.  T.,  6  Will.  4,  a.  4,  5,  Handeock,  2  Har.  &  Wol.  99;  and  Ex 

1  Har.  &  Wol.  638.  parte  Proster,  ante,  174. 
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BaHComt. 


Ex  parte 
MlJLLllft. 


Pattmoii,  J. — ^The  reason  why  I  refused  the  application  was»  because  I 
thought  there  would  be  little  delay  if  the  applicant  gave  fresh  notices 
for  admission  in  TVinity  Term,  but  as  similar  applications  have  been  before 
granted,  I  will  grant  this  application  also. 

Ordered  acootdioglj. 


Jan.  12. 


The  object  Ml 
nuorneyhatfor 
being  struck  off 
the  roll  need 
tiot  be  stated 
on  the  sflRdsvit 
in  support  of 
hi«  Kiiplicstion 
f'T  that  pur- 
pose. 


Ex  pa$*te  Charnock. 

^ARSTOW  moyeA  that  an  attorney  might  be  struck  off  the  rolls  at  his 
own  request,  on  an  affidavit,  stating  that  he  did  not  anticipate  any  ap- 
plication being  made  against  him,  but  it  did  not  state  what  was  the  attoroe/s 
object  in  being  struck  off  the  roll.  It  was  submitted  that  though  it  was 
usual  to  state  that  object,  yet  that  it  was  unnecessary,  and  that  the  appli- 
cation might  therefore  be  granted. 

Fatteson,  J. — I  do  not  know  any  reason   why  the  object  should  be 
stated,  though  it  is  usual  to  do  so.     The  application  may  be  granted  (a). 

Order  made. 

(a)  In  Em  parte  Missings  Will.,  Wol.  &  Dav.  73,  an  opposite  opinion  wa«  inti- 
mated. 


Jos.  i:- A  30. 


BosANQUBT  and  others  v.  Ransford. 


I.  In  an  ao-  i^HEE  applied  to  enter  a  suggestion  on  the  record  in  this  action,  under 
public^officerof  ^^e  12th  section  of  the  Statute  7  Geo.  4,  c.  46,  in  an  action  against  the 
a  banking  com-  defendant,  as  the  public  officer  of  a  banking  company,  established  under  that 
fished  under  Statute.  The  object  of  the  suggestion  was,  to  enable  the  plaintiffs  to  liave 
execution  against  the  effects  of  twenty  different  partners  in  the  company.  The 
only  question  was,  whether  it  was  necessary  to  have  a  separate  rule  for  each, 
or  whether  one  joint  rule  was  sufficient. 

Pattbson,  J. — The  parties  are  all  partners,  and  I  can  see  no  objectiun 
to  one  joint  rule  being  had  as  to  all  of  tbein. 

Rule  nisi  granted. 


lished  under 
the  Statute 
7  G.  4.  c.  46), 
a  suggestion 
should  be  en- 
tered to  bave 
execution 
against  the 
partners. 

2.  It  is  not 
necessary  to 
have  separate 
rules  to  enter 
the  suggestion 
against  a  num- 


Chilton  an«rwards,  on  the  part  of  Sealon,  one  of  the  partners,  sbeweij 

ber  of  the  part-  cTiuse,  on  an  affidavit,   stating  that  SeeUon  ceased  to  be  a  partner  on  the 

rule  being  snf-  21th  of  Augvii,  1836;  and  contended,  that  as  (he  judgment  was  not  signed 

**^3!"The  Court  ^'*'*  ^^^  ^^^^  ^^  "^"'^  *®**'  ^^^  plaintiffs,  by  the  13th  section  of  the  Statute, 

will  not  allow  were  not  entitled  to  sue  out  execution  against  him,  until  executi^n  against 

be*"ntOTed°  ^  persons,  who  were  now  members,  had  proved  ineffectual,  which  did  Dtt 

against  a  per-  appear  to  bc  the  case. 

son  who  ceased     ' 

to  be  a  partner  before  the  judgment  was  obtained,  it  not  appearing  that  ezecutioL  against  exist' 

ing  partners  had  proved  ineffectual. 
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Coleridgty  J.,  inquired  what  authority  there  was  for  adopting  the  course 
of  entering  a  suggestion  on  the  record. 

Sh$9i  in  support  of  the  rule,  contended  that  although  the  Act  did  not 
direct  a  suggestion  to  be  entered,  yet  that  the  ordinary  practice  in  similar 
cases  was  to  enter  a  suggestion ;  for  the  persons  against  whom  the  execution 
vas  to  be  issued,  being  different  from  the  person  against  whom  the  judgment 
bad  been  recovered,  it  ought  to  appear  on  the  record,  that  execution  properly 
issued  against  tbem.  It  was  therefore  submitted,  that  if  the  affidavit  was 
considered  to  be  a  sufficient  answer  as  to  Sealon,  still  the  rule  ought  to  be 
made  absolute  as  to  the  others. 

R.  V.  Riehards. — As  to  three  other  partners,  asked  to  have  the   nde 

enlarged. 

Coleridge,  J. — ^The  rule  must  be  discharged  as  to  Seaton  ;  and  as  to  the 
three  partners,  may  be  enlarged ;  but  as  to  the  others  who  do  not  shew  cause, 
it  must  be  made  absolute. 

Rule  accordingly. 


Doe,  dem.  CoP£  and  another  v.  Johnson.  Ja%,  u 

VUHATELEY  moved  for  an  attachment  for  non-payment  of  a  sum  of  Where  a  de- 
money,  pursuant  to  a  rule  of  Court  and  the  Master's  allocatur.     A  mone7U  made 
copy  of  the  rule  of  Court  and  allocatur  had  been  left  with  the  party,  and  P"."'*^  *®  * 
the  power  of  attorney,  under  which  the  demand  was  made,  was  shewn  to  him,  umI  the  Mii»- 
but  a  copy  of  it  was  not  left.     The  question  was,  whether  enough  had  been  un'je*!!  towct 
done,  as  a  copy  of  the  power  of  attorney  had  not  been   left.     It  was  sub-  of  attorney,  a 
mitted  that  the  contempt  was  complete  by  non-payment  of  the  money  at  the  pow^er'of  auorw 
time  the  demand  was  made.  P«y  ™«i"*  ?« 

led,  in  order  to 
bring  the  party 

Pattbson,  J.,  (after  conferring  with  Master  Croft\—Ta&  case  of  King  v.  foJ^nM"!!*"? 
Packwood  (a),  is  directly  in  point.  I  there  granted  a  rule  nisi  in  a  similar  ment. 
case,  and  afterwards  discharged  it,  on  the  ground  that  if  the  party  served 
were  an  unlearned  person,  he  would  not  be  able  to  obtain  legal  advice  as 
to  whether  it  were  a  legal  or  an  illegal  demand,  without  having  a  copy  of  the 
power  of  attorney .  The  contempt  cannot  be  complete,  unless  it  is  known 
that  the  person  who  makes  the  demand,  is  entitled  to  receive  the  money. 
Id  the  case  I  have  mentioned,  the  practice  seems  to  have  been  inquired  into, 
and  I  now  find  that  the  practice  is  to  leave  a  copy  of  the  power  of  attorney ; 
i  cannot  therefore  disturb  that  practice. 

Rule  reAised. 

(a)2Dowl.P.CX570. 
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^^^*'  Tacky  v.  Macarlton  and  Wife. 

Jan,  15. 

In  an  nction       nHHIS  was  an  action  of  debt  for  money  due  to  the  plaintiff  by  the  vtV'\ 

^^hUwifofor  before  her  marriage.     The  declaration  was  in  the  common  f9rm,  and 

a  debt  due  by     stated  that  (he  wife  was  indebted  before  her  marriage  for  money  lent,  &r., 

her  maniaget^  whereby  an  action  had  accrued  to  the  plaintiflT,  to  demand  and  have,  of  and  from 

ia  not  necea-      the  defendants,  the  said  sum,  &&    To  this  declaration,  it  was  stated  that  there 

direct  eridetice   was  a  plea  that  the  defendants  were  nerer  indebted,  on  which  issue  was  joined. 

^reaum*t?r?**  ^*  ^^^  *"*^  before  the  Under-sheriff,  the  original  debt  was  proved;  and  it  was 

evidence  being  also  proved  that  the  two  defendants  lived  together  as  man  and  wife,  and  that 

•u  cient.  ^y^  ^^1^  defendant  had  on  one  occasion  been  heard  to  call  the  other  defendant 

"  Mrs.  Maearlion^     This  was  the  only  acknowledgment  that  was  proved 

of  the  marriage.     It  was  objected,  that  direct  evidence  of  the  marriage  oaghi 

to  be  given,   but  the   Under-sheriff   said  that  there  was    quite  evidence 

sufficient  to  prove  the  marriage,  and  that  he  should  charge    the  jurj  (o 

that  effect.     This  he  did,  and  the  jury  accordingly  gave  a  verdict  for  the 

plaintiff. 

Wighiman  moved  for  a  new  trial,  and  produced  an  affidavit  that  the  de- 
fendants were  not  married.  This  being  an  action  against  husband  and  wife  for 
a  debt  due  by  the  wife  before  marriage,  strict  evidence  of  the  marriage  ought 
to  have  been  given.  It  is  not  like  the  case  of  a  debt  contracted  by  a  wife  aHer 
marriage,  where  slight  presumption  of  the  marriage  is  sufficient.  If  the  de- 
fendants were  not  actually  married,  there  is  no  cause  of  action  against  the 
man,  who  in  that  case  never  was  indebted  to  the  plaintiff.  It  was  of  course 
impossible  for  the  defendants  to  prove  the  negative  that  they  were  never 
married. — [Paiieson,  J. — There  is  no  traverse  of  the  marriage.]— No;  the 
plea  is,  that  the  defendants  were  never  indebted,  on  which  the  issue  has  been 
joined. — [Paties&n,  J. — There  is  no  averment  in  the  declaration  that  the  man 
was  indebted.  There  must  be  some  mistake  as  to  what  the  pleadings  were : 
but,  however,  on  the  other  point  I  think  that  slight  evidence  of  the  marriage 
was  sufficient,  and  that  there  was  some  evidence  to  go  to  the  jury.] — But  the 
Under-sheriff  did  not  leave  the  question  to  be  decided  by  the  jury ;  he  told 
them  that  there  was  quite  sufficient  evidence  of  the  marriage.  That  was  too 
strong  a  charge,  as  he  thereby  concluded  the  case. 

Pattbson,  J. — I  cannot  say  that  the  evidence  was  actually  conclusive  for 
the  jury  to  6nd  the  marriage.  Perhaps  the  Under-sheriff  "s  charge  was  rather 
strong ;  but  still  it  was  a  case  for  the  jury  to  decide  on ;  and  if  a  man  chooses 
to  hold  out  that  a  certain  woman  is  his  wife,  it  is  his  own  fault.  Therefore. 
even  if  the  pleadings  are  as  they  are  stated  to  be,  1  think  I  cannot  disturb 
the  verdict  (a). 

Rule  refused. 

(a)  See  Evam  v.  Morgun^  2  Cr.  &  Jerv.  453 ;  and  Leader  r.  Barry,  I  Esp.  353 
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The  Queen  v.  Lowdbn  and  otbera.  Baaomrt. 

Jan.  19. 

E^    V.  LEE  moved  for  a  certiorari  to  remove  the  depositions  that  had  been  A  wamnt  of 

'      Uken  before  the  justices  against  these  defendants,  for  the  purpose  fo,TrioT  under 

of  having  them  bailed  in  the  country.     The  warrant  of  commitment  stated,  the  7  A  &  6. 4, 

that  the  defendants  "  began  to  pull  down  and  destroy  tin  part  a  dwelling-  fhat  the  de^^ 

house,  by  destroying  the  windows  and  window  frames ;"  it  also  stated  a  mis-  i®°***y  ^ij****" 

demeanour,  by  assaulting  a  constable  in  the  execution  of  his  duty ;  and  a  and  destro?  i» 

farther  felony,  by  stealing  a  coat.    It  was  submitted  that  the  warrant  was  ^^,*f  Jalf^ 

defective,  in  stating  that  the  defendants  only  began  to  pull  down  and  destroy  tiTe,  and  the 

/urf  of  a  dwelling-house,  as  the  Statute  7  &  8  Geo,  4,  c.  30,  s.  8,  under  fhe"def^ndanu 

which  they  were  committed,  made  it  a  capital  (elony  to  begin  to  demolish,  committed 
pull  down,  and  destroy  any  house,  but  not  any  part  of  a  house.  The  cases 
of  The  King  v.  Judd(a),  and  The  King  v.  Remnant  (6),  where  the  Court 
bailed  the  defendants,  because  it  did  not  appear  on  the  warrants  that  felonies 
had  been  committed  within  the  provisions  of  the  two  Acts  of  Parliament,  were 
referred  to;  and  it  was  argued,  that  being  bad  in  part,  the  warrant  was  bad 
alto^ther,  and  that  therefore  the  defendants  ought  to  be  bailed. 

Cur.  adv.  vult. 

PiTTESoif,  J.,  aAerwards  (January  2lBi)  gave  judgment. — ^I  think  that  the 
irarrant  of  commitment  contains  no  charge  as  to  the  first  felony  stated,  the 
words  '<  in  part"  being  fatal.  As  regards  the  charge  for  the  assault  on  the 
constable  and  the  other  felony,  I  could  not  discharge  the  defendants,  were 
they  brought  up  on  habeas  eorpue ;  but  in  this  case  I  am  to  look  to  see  if 
they  ought  to  be  bailed,  and  I  think  that  they  ought. 

Rule  niii  granted. 

Knowlee  aAerwards  shewed  cause. 

Pattbsoii,  J. — The  defendants  having  began  in  part  to  demolish  a  house, 
may  be  good  evidence  for  a  magistrate  to  commit  them  for  a  felony,  under 
the  SUtute  7  &  8  €ho.  4,  c.  30,  s.  8,  or  for  a  jury  to  convict  them ;  but  it 
is  Dot  a  sufBcient  statement  on  the  warrant  of  commitment.  The  warrant 
also  states  an  assault  on  the  constable,  but  that  is  only  a  misdemeanour,  for 
which  the  defendants  may  be  bailed.  It  then  states  a  felony,  by  stealing  a 
coat,  but  that  is  so  small  a  thing,  and  may,  moreover,  only  have  been  a  con- 
sequence of  the  riot;  and  therefore  though  it  appears  that  there  has  been  great 
violence,  this  rule  must  be  made  absolute.  The  defendants  may  of  course  be 
still  indicted  capitally  for  the  riot ;  but  there  being  this  flaw  in  the  warrant  of 
commitment  they  must  be  bailed. 

Rule  absolute. 

(a)2T.R255.  (6)6T.R.169 
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^ja^wirf.  Harvey  v.  Gilbard. 

Jamais. 
™*  w«u«d«  JI^^^^T'OW  moTed  to  make  an  order  or  decree  of  the  Court  of  the 
theCourtof the  Stanneries  a  rule  of  this  Court  under  the  Statute  6  &  7  Will  4, 

I  A^TWrn  V'  ^'  '^' '"  ^^^  ^  obtain  execution,  as  the  defendant  was  resident  without 
c.  106,  where  a  the  jurisdiction  of  the  Court  of  the  Stannenes.  The  decree  was  a  final 
SI?Jf thSjJr?.-  ^««ree,  in  a  suit  on  the  equity  side  of  the  Court,  and  the  certi6cate  of  the 

diction  ofthet  Registrar  of  the  Vice-warden's  Court  was  in  this  form : — 

Court  to  issue 

execution,  if  it  «  .         -  ^  ,, 

is  on  a  final  do-  "  Stannenes  of  Cornwall, 

eree  on  the 

Equity  side  of  '<  lo  the  Vice-wardcn's  Court. 


[tr  side 
Court 


Between  Samuel  Harvey,  the  younger,  plaintiff,  and  Henry  GiWard, 

defendant. 

"  I  do  hereby,  at  the  request  of  Mr.  Borlau,  the  solicitor  for  the  plaintiff, 
humbly  certify,  that  by  an  order  or  decree  of  this  Court,  dated  the  25th  of 
Oeiober,  1837.  it  was  ordered  that  the  defendant  should,  on  notice  to  be 
given  him  thereof,  pay  to  the  plaintiff  the  sum  of  25/.  6s.  8dL  for  the  matters 
and  things  in  the  plaintiff's  petition  in  this  cause  set  forth,  together  with  the 
further  sum  of  5/.  2«.  2d,  for  his  costs.  Dated  this  8th  day  of  Decemhtr, 
1838." 

It  was  submitted  that  under  the  llth  section  of  the  Act,  this  Court  had 
power  to  issue  execution  on  any  judgment,  in  an  action  on  the  conunoD  law 
side  of  the  Court,  when  a  party  removed  out  of  the  jurisdiction  of  the  Court 
of  the  Stanneries ;  but  the  doubt  was,  whether  there  was  any  power  to  do 
the  same  on  a  final  decree  in  a  cause  on  the  equity  side  of  that  Court.  It 
was  contended  that  the  point  must  depend  on  the  construction  of  the  12th 
section,  which  enacted,  **  that  in  case  any  rule  of  the  said  Court  of  the  Vice- 
warden  cannot  be  enforced  by  reason  of  the  non-residence  of  any  partj  or 
parties  within  the  jurisdiction  thereof,  it  shall  be  lawful,  &c. ;"  and  that  though 
the  word  rule,  might  seem  to  apply  to  rules  and  orders  made  on  coOatend 
matters  only,  yet  that  it  might  also  be  construed  to  apply  to  a  final  decree 
on  the  equity  side  of  the  Court ;  and  that  if  it  were  not  so  construed,  the 
equity  side  of  the  Court  would  be  powerless  against  persons  moving  out  of 
its  jurisdiction,  and  that  it  must  have  been  the  intention  of  the  Act  equallj 
to  give  power  to  this  Court  to  issue  execution  on  final  decrees  on  the  equity 
side. — [Patteion,  J. — I  have  already  granted  a  rule  in  a  case  somewhat  simi- 
lar, this  Term,  to  Mr.  Cleasby,  and  I  shall  inquire  further  as  to  that  case 
before  I  decide  the  present.] 

Cur.  adv.  vuU. 

Patteson,  J.,  afterwards  {January  28th)  gave  judgment. — I  have  looked 
at  the  Court  of  the  Stanneries*  Act,  and  I  cannot  find  any  words  in  it  which 
are  sufficient  to  justify  me  in  granUng  this  rule.  I  find  there  the  vord 
''judgment,*'  but  that  refers  to  an  action  at  law,  and  I  cannot  construe  it  to 
refer  to  a  decree  in  equity.    There  are  words  which  apply  to  interlocutory 
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orders,  and  the  case  in  which  Mr.  Clea9hy  moved,  waR  one  of  that  nature,      Jfag^tWt^ 
and  for  that  !  think  the  language  of  the  Act  is  sufficient.     I  suppose  that 
tliere  has  been  an  oversight  in  drawing  up  the  Act,  but  I  think  that  it  does 
iiot  authorize  me  to  grant  this  rule. 

Rule  refused  (a). 

a)  See  thii  CRse,  /)0J^ 


Doe,  dem.  Jones  and  Wife  r.  Powell.  '^'*"-^^- 

nrmS  action  of  ejectment  was  referred  to  arbitration  before  trial,  by  rule  of  Where  the  time 

Court,  and  power  was  given  to  enlarge  the  time  for  making  the  award,   awud  luu^een 

Several  meetings  were  held  before  the  arbitrators,  and  the  time  for  making  purpoeely  tuf- 

«  ,  ,.  ,»,  .  «»j.  "'•»  *®  expire 

the  award  was  several  times  enlarged,  but  at  last  was  suflered  to  run  out  without  enlaig- 

without  any  further  enlargement  being  made.    It  was  stated  that  a  further   iI15*^o*pow«'* 
eDlargement  would  have  been  made,  but  for  a  breach  of  good  faith  on  the  under  the  Stat. 

H  A  4  Will  4_ 

part  of  the  lessors  of  the  plaintiff.  ^^^  .39;  ^ 

compel  %  party 
F.  V,  Lee,  in  Miehaelmae  Term,  1838,  obtained  a  rule,  calling  on  the  {2/^b?t°rlto 
lessors  of  the  plaintiff  to  shew  cause  why  they  should  not  consent  to  the  proceeding 
arbitrators  proceeding  with  the  reference ;  and  in  moving  for  the  rule,  referred  J^   ^  "^" 
to  the  cases  of  BurUy  v.  Stevene  (a),  and  Potter  v.  Newman  {b), 

R,  F.  Richarde,  this  Term,  shewed  cause. — The  Court  has  no  power  to 
grant  this  application,  and  to  compel  a  party  to  go  on  with  an  arbitration 
against  his  consent.  Previous  to  the  Statute  3  &  4  Will,  4,  c.  42,  s.  39,  if 
a  party  revoked  the  authority  of  an  arbitrator,  the  Court  had  no  power  to 
compel  him  to  proceed  with  the  reference.  That  enactment  has  now  given 
the  Court  that  power,  but  in  this  case  there  has  been  no  revocation  of  the 
authorities  of  the  arbitrators,  and  the  Court  has  therefore  no  power  to  grant 
this  rule,  any  more  than  it  had  to  compel  a  party  to  go  on  with  a  reference 
after  he  had  revoked  the  authority  of  the  arbitrator  before  the  Statute.-* 
\PaUeecn,  J. — I  never  saw  a  rule  drawn  up  in  such  naked  terms  as  the 
present,  calling  on  a  party  to  consent  to  the  arbitrators  proceeding  with  the 
reference,  though  I  have  seen  rules  calling  on  him  to  shew  cause  why  the 
action  should  not  be  proceeded  with.    Is  there  any  authority  for  this  rule  ?] 

R  F.  Lee,  contrd, — There  is  certainly  no  case  where  a  similar  rule  has 
been  granted,  but  in  the  present  case  the  Court  will  do  its  endeavours  to 
assist  the  defendant,  as  it  appears  on  the  affidavits  that  there  has  been  a 
breach  of  good  faith.  It  is  submitted  that  the  Court  may,  under  the  latter 
part  of  the  39th  section  of  3  &  4  Will.  4,  c.  42,  enlarge  tt(e  time  for  making 
this  award,  and  this  rule  may  be  moulded  accordingly. 

Pattbson,  J.— It  seems  to  me  that  this  case  is  not  within  the  enactment 

(a)  4  Dowl.  P.  C.  255  •  1  Gale,  374 ;  742 ;  4  Dowl.  P.  C.  504;  I  Tyr.  Ic  Or. 
1  Mees.  ii  Wei.  156.  29. 

(5)  1  Gale,  373;  2Cr.,  M.  &  Bos. 
VOL.  L  2  P 
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of  the  3  &  4  Will  4,  c.  42,  8.  39,  and  without  that  enactment  it  is  con- 
ceded that  I  have  no  authority.  That  enactment  applies  to  two  cases; 
first,  to  a  submission,  either  by  a  rule  of  Court,  or  under  the  Statute,  where 
there  can  be  no  revocation  of  the  authority  of  the  arbitrator  without  the 
leave  of  the  Court,  or  of  a  Judge.  If  there  should  be  a  revocation,  it  may  be 
set  aside,  as  the  Act  says,  that  the  arbitrator  may  proceed  with  the  refer* 
ence  notwithstanding  such  revocation ;  by  which  enactment  the  revocation 
is  made  a  mere  nullity,  and  the  parties  are  bound  to  proceed  with  the  refer- 
ence. The  other  case  is,  that  the  Court  may,  from  time  to  time,  enlarge 
the  time  for  an  arbitrator  to  make  his  award.  That  means  rather  that  the 
Court  may  enlarge  the  time,  where  nd  power  is  given  to  the  arbitrator  to  do 
so;  if  there  is  such  a  power,  it  is  for  them  to  do  it ;  but  I  doubt  if  the  Court 
would  do  it  in  a  case  where  the  parties,  or  the  arbitrator,  will  not  consent  to 
proceeding  with  the  reference.  In  this  case,  the  rule  seeks  to  enforce  the 
consent  of  the  party,  to  the  arbitrators  proceeding  with  the  reference.  Now 
I  think  that  I  cannot  compel  such  consent  to  be  given.  It  may  be  true 
that  the  party  has  acted  against  good  faith,  but  that  I  cannot  help,  for  that 
is  not  a  revocation  of  the  authority  of  the  arbitrators,  nor  is  this  an  appli* 
cation  for  enlarging  the  time  for  making  the  award.  The  rule  must  therefore 
be  discharged,  and  it  must  follow  the  course  of  such  experimental  rules,  by 
being  discharged  with  costs. 

Rule  discharged  with  costs. 


Jew.  22. 


A  defendant 
whoitBuedon 
a  promiMory 
note  given  to 
the  plaintiff  for 
money  due  to  a 
married  wo* 
man,  to  enable" 
her  to  have  the 
benefit  of  it, 
and  not  her 
hutband,  can- 
not obtain  nv 
lief  under  the 
Interpleader,, 
Act,  on  the 
ground  that  he 
expects  the 
huaband  to  sue 
ibr  the  money. 


Newton  v.  Moody. 

nnOMLlNSONi  on  the  part  of  the  defendant,  moved  for  a  rule  under  the 
.  1st  section  of  the  Interpleader  Act,  1  &  2,  Will,  4,  c.  58.  The  de- 
fendant had  purchased  some  property  of  the  plaintiff  and  his  married  sister, 
who  was  living  separate  from  her  husband.  The  defendant  gave  a  promis- 
sory note  to  the  plaintiff  for  part  of  the  purchase  money  due  to  his  sister,  as 
a  sort  of  trustee  for  her,  to  insure  her  having  the  benefit  of  it,  and  not  her 
husband.  After  making  some  payments  in  part  discharge  of  the  note,  the 
plaintiff's  sister  gives  the  defendant  notice  not  to  make  any  further  payments 
to  the  plaintiff.  The  plaintiff  then  brought  this  action  on  the  note  for  the 
balance  due.  The  defendant,  expecting  that  the  plaintiff's  sister  and  her 
husband  would  also  sue  him  for  the  consideration  of  the  note,  made  this  ap- 
plication, which  it  was  submitted  was  a  case  within  the  Act  of  Parltament* 


CoLERiDGB,  J. — I  think  that  this  is  not  a  case  within  the  Statute.    It  < 
not  be  said  that  the  defendant  discbims  all  interest  It  is  a  matter  of  interest 
to  him  to  know  to  whom  he  is  to  pay  over  the  money. 

Rule  refused  (a) 


(a)  See  Skarpt  v.  Redman,  Will.  Wol.  U  Dav.  375. 
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The  Queen  v.  Unwin.  Boiicwrf. 

Jan.  22. 

|SIR  G.  LE  WIN  Applied  for  a  certiorari  to  bring  up  an  indictment  from  the  Where  a  de- 
Quarter  Sessions,  for  the  purpose  of  setting  aside  a  verdict  of  Not  [it'lousf/SbT'*' 
guilty,  which,  as  it  was  alleged,  had  been  surreptitiously  obtained  on  the  part  i*wed  hU  trial 
of  the  defendant.     The  defendant  was  indicted  for  an  assault  at  the  Sheffield  for  a^misde^"' 

Sessions,  and  had  traversed  until  the  following  Sessions.    The  practice  of  rae*nour.  con- 

«.  1^-  i.-j  i^ii.1        111.       **"**'y  ^o  ^^« 

those  Sessions  was,  that  in  cases  of  misdemeanour  the  defendant  should  give  practice  of  the 

ten  days'  notice  to  the  prosecutor  of  his  intention  to  take  his  trial,  and  that  wM^Mquitted. 

misdemeanours  should  not  be  tried  until  after  the  trial  of  all  the  felonies,  thii  Court  re-' 

The  defendant  however  gave  no  such  notice  to  the  prosecutor,  and  at  the  l"^>an^to^ 

Sessbns,  before  all  the  felonies  were  tried,  he  made  application  to  the  Court  to  !"^??  "P  ^^® 

be  allowed  to  take  his  trial  immediately.    This  was  granted,  and  no  evidence  the  p^p^ae  of 

being  offered  against  him,  he  was  acquitted.     Afterwards,  an  application  was  the^yf,dic^^ 

made  on  the  part  of  the  prosecutor  to  the  Ck>urt  of  Quarter  Sessions,  to  set 

aside  this  verdict,  but  the  application  was  refused.     It  was  submitted  that 

the  Court  would  at  least  grant  a  rule  nt>t  for  a  certiorari,  to  bring  up  the 

indictment,  after  which  the  Court  might  dispose  of  the  case  as  it  should 

judge  right  to  da 

CoLBRiDOR,  J. — Assuming  all  the  facts  to  be  as  they  are  stated,  the  case 
stands  thus ;  the  Court  of  Quarter  Sessions,  which  must  be  taken  to  be  cog- 
nizant of  its  own  practice,  and  which  must  be  taken  also  to  have  known  that 
there  were  many  felonies  untried,  and  that  therefore  it  was  departing  from 
its  usual  practice  in  trying  this  misdemeanour,  has  however  chosen  to  try  it. 
The  result  has  been  that  there  has  been  a  verdict  of  Not  guilty.  An  appli- 
cation was  then  made  to  the  Court  to  set  aside  that  verdict,  and  they  have 
refused  to  disturb  it,  and  I  think  that  they  were  right  in  so  doing,  as  it  was 
the  decision  of  a  jury  in  the  case.  But  if  they  had  a  difficulty  in  doing  it,  I 
should  have  a  still  greater,  and  I  cannot  therefore  grant  this  application. 

Rule  refused. 


RlQBY   V.   JeFFRYS.  Jm.2Z. 

J\EBT  for  goods  sold  and  delivered,  money  lent  and  paid,  and  for  an  ac-      i.  Entries  ot 

count  stated.    Pletu;  nunquam  indebitatus,  and  a  set  off.    At  the  Items  of  an  ae- 
'  count  made  ra  a 

trial,  before  the  Under-sheriff  for  Warwickshire^  the  only  evidence  given  book  by  plain- 
was  o&  the  account  stated,  and  the  only  witness  examined  on  the  part  of  the  fh^*pi^!n,i!^ 

of  the  defendant  on  a  settlement  of  accounts,  and  copied  by  the  defendant,  but  not  acknow- 
ledged by  him  in  any  way  to  be  correct,  are  not  primary  oTidence  for  the  plaintiff,  so  as  to 
make  it  necessary  that  the  book  should  be  produced,  or  its  absence  accounted  for. 

2.  On  s  settlement  of  accounts  between  the  plaintiff  and  defendant,  a  balance  was  struck, 
which  the  defendant  agreed  was  correct ;  but  he  added,  that  when  he  had  done  certain  things 
for  the  plaintiff,  there  would  not  be  much,  if  any  thing,  between  them:— Bsk(,  that  this  was 
good  evidence  of  an  account  stated. 

2p2 


JEwniYB, 
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Baa  Court.  plaJnti/T,  was  his  clerk,  who  said  that  he  was  present  at  a  settlement  of  ac- 
RiGBT  counts  between  the  plaintiff  and  the  defendant;  that  he  wrote  down  the  items 
in  a  book  for  the  plaintiff;  that  the  defendant  had  a  book  into  which  he  co- 
pied the  items;  that  he  first  cast  up  the  plaintiff ^s  book  and  struck  a  balance; 
that  the  defendant  then  requested  the  witness  to  add  up  his  book  and  strike 
the  balance ;  that  the  witness  accordingly  did  add  it  up,  and  that  it  agreed 
with  the  plaintiff's ;  that  the  witness  told  the  defendant  the  balance  was  12/. 
16«.  8^.  due  to  the  plaintiff,  and  that  the  defendant  admitted  it  to  be  cor- 
rect ;  that  the  defendant  then  said,  "  When  I  produce  two  pumps,  and  finish 
painting  plaintiff's  house,  there  will  not  be  much,  if  any  thing,  between 
us."  The  defendant  did  not  produce  the  pumps,  nor  finish  the  painting. 
Notice  had  been  given  to  the  defendant  to  produce  his  book,  but  he  did 
not  produce  it.  The  plaintiff  did  not  produce  his  book,  nor  account  for  the 
absence  of  it.  It  was  objected,  on  the  part  of  the  defendant,  that  secondary 
evidence  could  not  be  produced  of  the  contents  of  the  plaintiff's  book ;  but 
the  sheriff  overruled  the  objection,  and  received  the  evidence.  No  evidence 
was  given  on  the  part  of  the  defendant,  and  the  jury  gave  a  verdict  for  the 
the  plaintiff  for  12/.  16«.  S^d.  A  rule  having  been  obtained  to  shew  caase 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered  according  to 
leave  given,  or  why  a  new  trial  should  not  be  had  : 

Bushy  shewed  cause. — It  is  objected  that  the  sheriff  was  wrong  in  admit- 
ting parol  evidence  of  the  contents  of  the  plaintiff's  book,  the  absence  of  which 
was  not  accounted  for ;  but  it  is  submitted  that  the  plaintiff's  book,  had  it 
been  produced,  could  only  have  been  produced  as  a  refresher  to  the  memory 
of  the  witness,  as  to  admissions  made  by  the  defendant  It  was  not,  of  itself, 
evidence  against  the  defendant,  as  entries  made  by  a  person  in  his  own  book 
are  not  evidence  in  his  own  favour.  The  plaintiff  was  not  bounds  therefore,  to 
produce  the  book,  or  account  for  the  non-production  of  it ;  and,  in  conse- 
quence, he  was  entitled  to  give  other  evidence  of  its  contents.  The  defend- 
ants book,  however,  would  have  been  conclusive  evidence  against  him,  and 
when  that  was  not  produced,  the  plaintiff  was  entitled  to  resort  to  other  evi- 
dence. In  the  case  of  Burton  v.  Pluminer(a),  entries  in  a  ledger,  which 
were  copied  in  the  presence  of  a  witness  from  a  waste-book  kept  by  the  wit- 
ness, \%  ere  allowed  to  be  read  by  him  to  refresh  his  memory ;  but  in  that  case, 
it  never  was  suggested  that  that  waste-book  was,  of  itself,  evidence  against 
the  defendant.  So  here,  the  plaintiff's  book  was  not  evidence  against  the  de- 
fendant, and  the  plaintiff  was  entitled  to  prove  the  items  admitted  by  the  de- 
fendant, without  producing  the  book,  or  accounting  for  its  absence.  Next, 
as  to  there  having  been  no  evidence  of  an  account  stated.  The  defendant 
admitted  the  items  of  the  account,  and  the  balance  struck,  to  be  correct,  and 
that  was  a  sufficient  settlement  of  accounts  to  go  to  the  jury.  It  is  true,  that 
the  defendant  then  stated,  that  ultimately  there  would  be  little  or  nothing  be- 
tween himself  and  the  plaintiff;  but  that  merely  meant,  that  when  he  bad 
done  certain  things,  he  should  have  a  set-off  against  the  amount  then  agreed 
on  to  be  due  by  him,  and  not  having  done  those  things,  the  amount  so  agreed 
on,  was  properly  found  to  be  due  by  the  jury, 

(a)  2  Ad.  &  El.  341 ;  4  Nev.  &  Man.  315. 
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JTarrsn,  conird. — The  entries  by  the  plaintiflf's  clerk  in  his  booki  in  the  BaUCowt. 
presence  of  the  defendant, were  primary  evidence  for  the  plaintiflT.  They  were 
in  the  nature  of  admissions  by  the  defendant.  That  book,  therefore,  ought  to 
have  been  produced,  or  its  absence  accounted  for.  In  the  case  of  Burton  v. 
Plummeft  the  entries  were  made  by  the  plainti/Tand  his  clerk,  but  not  in  the 
presence  of  the  defendant,  which  entirely  distinguishes  that  case.  Here  the 
entries  were  made  in  the  presence  of  the  defendant  Any  other  evidence  of 
the  contents  of  the  plaintiff's  book  was  secondary  evidence,  and  as  there  are 
no  degrees  in  secondary  evidence  (b),  the  defendant's  book  was  merely  se- 
condary evidence,  in  the  same  way  that  any  other  proof  of  the  admissions  of 
the  defendant  might  have  been.  The  plaintiff  should  have  been  prepared  to 
prove  his  case  with  the  best  evidence ;  the  best  evidence  was  his  own  book,  and 
the  absence  of  that  not  being  accounted  for,  he  was  not  entitled  to  give  any 
secondary  evidence.  Next,  there  was  no  evidence  to  support  the  count  for  an 
account  stated.  The  cases  of  Trueman  v.  Hurst  (c),  and  Dalby^  or  Talbye, 
V.  CofAe  (d)y  shew  that  there  must  be  a  distinct  admission  by  the  parties 
that  all  the  items  in  the  account  are  true.  In  this  case,  the  defendant 
merely  copied  the  items,  and  admitted  that  the  balance  on  those  items  was  cor- 
rect, but  never  admitted  the  accuracy  of  those  items.  Besides,  the  cases  of 
JSvans  T.  Verity  (e),  Handle  v.  Blackburn  {f),  and  Smith  v.  Blandy{g\ 
shew  that  the  whole  of  what  he  said  must  be  taken  together,  as  well  what 
is  in  his  favour,  as  what  is  against  him ;  and  thereupon  it  would  appear 
that  nothing  was  due  on  the  settlement  of  accounts.  In  Porter  v.  Cooper  (A), 
an  amount  was  agreed  to  between  the  parties,  and  a  promise  was  made  to 
arrange  or  pay,  and  it  was  held  that  there  was  evidence  of  an  account  stated, 
to  go  to  the  jury ;  but  this  case  is  very  different,  for  so  far  from  there  being 
any  balance  admitted,  and  a  promise  to  pay  it,  it  appears  that  there  was  more 
to  be  settled  between  the  parties. 

Pattbson,  J. — This  rule  was  moved  for  on  two  points,  both  worthy  of  con- 
sideration. I  was  rather  inclined  to  decide  against  the  first,  on  the  rule  being 
moyed  for ;  and  I  am  not  less  inclined  to  do  so  at  present.  It  seems  to  me, 
that  when  a  document  is  written  in  the  presence  of  two  persons,  for  the  benefit 
of  both,  that  it  ought  to  be  itself  produced  in  evidence,  instead  of  the  person 
who  wrote  it  being  allowed  to  give  evidence  of  the  entries  which  he  made. 
This  witness  said  that  he  wrote  down  the  items  in  a  book  for  the  plaintiff, 
and  that  the  defendant  copied  them  into  his  own  book.  Now  the  defendant 
did  not  acknowledge  the  correctness  of  the  items  in  the  plaintiff's  book,  by 
adding  his  name,  or  by  ticking  them  off,  or  by  authenticating  them  in  any 
other  way.  If  he  had  done  so,  I  snould  say  that  the  plaintiff's  book  ought  to 
have  been  produced,  because  that  would  have  been  tantamount  to  an  admis- 
sion of  the  items.  But  in  this  case,  the  entries  were  made  by  the  witness  in 
the  plaintiff's  book,  and  the  defendant  copied  the  very  items  into  his  own 

(b)  Sec  Brown  v.  JFoodman,  6  Car.  {g)  Ry.  &  Mood.  257  ;  see  also 
&  P  206.                                                        Thompson  v.  Austen,  2  Dow.  &  Ry). 

(c)  1  T.  R.  40.  358 ;  and  Fletcher  v.  Froggai,  2  Car.  & 
(«/)  Cro.  Jac.  234;     1   Bulst    16;      P.  569. 

YeW.  171.  C/i)  4  Tyr.  456;   I  Cr.  M.  &  Roi. 

(O  Ry.  h  Mood.  239.  387. 

if)  5  Taunt.  245. 
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BaU  Omrt,  book ;  and,  therefore,  it  is  plain  that  he  was  relying  for  the  future,  not  on  the 
plaintifTs  book,  but  on  his  own.  He  then  requested  the  witness  to  add  up 
his  book,  and  see  if  it  tallied  with  the  plaintiflTs,  and  it  was  found  that  it  did 
tallj.  The  case  standing  in  that  position,  it  is  clear  that  what  would  bind 
the  plaintiff,  were  the  entries  in  his  book,  and  what  would  bind  the  defendant, 
were  the  entries  in  his.  The  be»t  evidence  to  bind  the  defendant  was  his  own 
book  ;  but  [  cannot  see  how  the  plaintiff  ^s  book  could  bind  the  defendant. 
Notice  having  been  given  to  the  defendant  to  produce  his  book,  which  he  did 
not  do,  he  can  make  no  complaint  that  secondary  evidence  was  received  of 
the  contents.  If  that  be  so,  then  no  question  is  raised  as  to  secondary  evi- 
dence ;  but  the  argument  of  Mr.  Warren  was,  that  th^  plaintiff's  book  was 
primary  evidence,  but  that  argument  fails  to  convince  me.  If  the  entries 
had  been  made  in  the  plaintiff's  book  in  the  presence  and  by  the  consent  of 
the  defendant,  it  would  have  been  good  evidence  to  bind  the  defendant;  but 
that  is  a  wholly  different  case  from  the  present.  The  second  point  was,  whe- 
ther there  was  any  evidence  whatever  to  go  to  the  jury,  of  an  account  hav- 
ing been  stated  and  settled  between  the  parties.  I  think  that  there  was,  and 
that  Mr.  Bwhy  has  put  the  case  on  the  right  ground,  namely,  that  what  the 
defendant  said,  afler  admitting  the  correctness  of  the  balance,  was  that  there 
would  be  something  by  way  of  set-off  for  things  to  be  afterwards  done  by 
the  defendant.  He  stated  that  the  account  was  all  right,  but  stated  further, 
"  when  I  produce  two  pumps,  and  finish  painting  the  plaintiff's  house,  there 
will  not  be  much,  if  any  thing,  between  us."  There  is  no  doubt  but  that  the 
whole  of  what  the  defendant  said  must  be  taken  together,  and  if  I  could  see 
that  there  was  no  admission  of  a  balance  due,  I  would  grant  a  new  trial,  but 
when  I  look  at  the  whole,  it  seems  to  me  that  the  true  effect  of  what  the  de- 
fendant said,  was,  that  as  the  account  then  stood,  there  was  a  certain  balance 
due  by  him,  but  that  when  he  had  done  some  other  things,  he  should  have  a 
set-off  against  the  plaintiff.  I  think,  therefore,  that  there  was  evidence  of  an 
admission  of  a  balance  being  due,  and,  consequently,  this  rule  must  be  dis- 
charged. 

Rule  discharged. 


Jan.  23,  Price  v.  Philcox. 

A  judge'iorder  'T^HE  plaintiff's  attorney's  bills  of  costs  were  referred  to  the  Master  for  tax- 
fbr'referdng  an  ation,  by  the  following  judge's  order,  which  was  afterwards  made  a  rule 

ftttornpy'B  bill  of  Court: — "  Upon  hearing  the  attorneys,  or  i^ents,  on  both  sides,  and  by 

which*  dirwted  Consent,  I  do  order  that  Mr.  T.  L,  Parker's  bill  or  bills  of  costs,  delivered  to 

prment'""the  *^®  plaintiff  in  this  and  other  causes  and  matters,  be  referred  to  the  roaster 

attomeyshould  to  be  taxed ;   that  he  give  credit  for  all  sums  of  money  by  him  received  from 

deeds?  "•Fhe"  ^'*  °"  account  of  the  plaintiff,  and  re-fund  what,  if  any  thing,  he  may  appenr 

order  wa«  made  to  have  been  overpaid ;  and  that  upon  payment  or  re-funding,  as  the  case  may 

but  not  the     '  be,  he  deliver  up  all  deeds,  &c.,  in  his  custody,  possession,  or  power,  bek)iig* 

sfon* b^thS""  '"^  ^  ^^^  ^^^^  plaintiff."     The  Master  having  taxed  the  bills,  made  his  allo- 

client  in  the  catur  that  69/.  3«.  bd.  was  due  by  the  plaintiff  to  his  attorney.     A  rule  wiH 

jud^e*tbook: 

— held,  that  the  words,  "  upon  payment/*  in  the  judge's  order,  did  not  raise  an  implied  undt^r^ 

taking  on  the  part  of  the  client  to  pay,  and  that  therefore  an  atUchment  could  not  be  issued  for 

non-payment. 
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vas  afterwards  obtained  for  an  attachment  to  issue  against  the  plaintiff  for 
non-payment  of  that  sum. 


Erh  shewed  cause. — A  preh'minary  objection  to  this  rule  being  made  ab* 
Bohite  is,  that  the  judge^s  order  did  not  direct  the  plaintiff  to  pay  what,  on 
taxation,  should  be  found  to  be  due,  nor  was  the  usual  submission,  made  by 
him  in  the  judge*s  book,  made  a  rule  of  Court.  There  has,  consequently, 
been  no  contempt  of  the  court  by  non-payment  In  the  case  of  Hdrrisan  y. 
Jrard(d),  it  was  expressly  decided  that  on  such  an  order,  an  attachment 
could  not  issue. — [Fattesan,  J. — ^There  was  also  the  case  of  Ri^ah  v.  Em- 
merson  (b)  ;  but  that  of  Harrison  v.  Ward  seems  directly  in  point] 

Humfrty,  contrd, — The  words  in  the  order,  **  upon  payment  or  re-funding, 
as  the  case  may  be,  &c.,"  raise  an  implied  undertaking  on  the  part  of  the 
client,  as  well  as  of  the  attorney.  If  that  be  not  an  undertaking  on  the 
the  part  of  the  client,  neither  is  it  an  undertaking  on  the  part  of  the  attorney 
to  deliver  up  the  deeds.  It  is  to  be  observed  also,  that  this  is  an  order  made 
by  consent  of  the  parties.  In  the  case  of  Harrison  v.  Ward,  it  does  not  ap- 
pear that  the  words  ''.upon  payment,  &c.,"  were  contained  in  the  order.  In 
Ryah  v.  £!mmersan,  the  objection  was,  that  the  attachment  had  been  obtained 
on  an  order  to  review  the  taxation,  which  had  been  made  a  rule  of  Court, 
and  that  neither  the  original  order  to  refer  the  bill  for  taxation,  nor  the  un-» 
dertaking  given  in  the  judge's  book,  had  been  made  a  rule  of  Court,  and  the 
Court  held  that  the  attachment  had  been  moved  on  insufficient  materials. 
AfWrwards,  both  the  original  order  and  the  undertaking  were  made  a  rule  of 
Court,  and  a  new  attachment  issued,  so  that  it  became  unnecessary  to  decide 
as  to  the  form  of  that  original  order,  which  was  undoubtedly  very  like  the 
present. 

Pattkson,  J. — The  real  question  here  is,  whether  I  am  to  construe  words 
of  condition,  as  words  of  undertaking.  This  is,  as  regards  the  attorney,  an 
order,  not  an  undertaking,  it  being  the  order  of  a  judge  that  certain  things 
should  be  done.  I  am  aware  that  it  is  an  order  made  by  consent ;  but  the 
language  is,  ^'  I  do  order,"  that  certain  things  should  be  done,  and  that 
"  upon  payment,  or  re-funding,  as  the  case  may  be,  he  (the  attorney)  deliver 
up  all  deeds,  &c.,*'  therefore,  it  is  not  an  undertaking,  but  an  order.  On  the 
side  of  the  client,  it  is  neither  an  order  nor  an  undertaking ;  but  I  am  asked 
to  infer  from  the  words,  "  upon  payment,  &c.,"  that  there  was  an  undertak- 
ing, on  the  part  of  the  client,  to  pay  what  should  be  found  to  be  due.  I  think 
that  I  cannot  do  that;  they  are  words  of  condition  only,  and  if  the  client 
does  not  pay,  he  cannot  have  back  his  deeds  from  the  attorney.  The  words, 
**  upon  payment,  &c.,"  do  not  amount  to  a  direction  to  pay,  or  to  an  under- 
taking to  pay,  and  therefore  I  cannot  say  that  an  attachment  ought  to  be 
granted  for  non-payment.  Whether  there  has  been  an  undertaking  entered 
on  the  part  of  the  client  in  the  judge^s  book,  is  not  now  the  question.  There 
is  an  express  decision  on  the  point,  in  a  case  which  is  similar  to  the  present; 

(a)  3  Dowl.  P.  C.  541.  (b)  2  Cr.  &  Meet.  464 ;  2  Dowl.  P.  C. 

357;4Tjr.364. 
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and  I  think,  therefore,  that  thia  preliminary  objectioo  muat  prefail,  and  tlwl 
the  rule  must  be  discharged,  but  without  costs. 

It  was  then  agreed  to  argue  the  question  on  the  meriU,  so  as  to  save  tn^ 
ezpence  of  a  future  repetition  of  the  motion,  aAer  making  the  underUking. 
which  had  been  in  fact  entered  in  the  judge's  book,  a  rule  of  Court. 


Ja$ut^  Kent  v.  Poole; 

The  Court  will  JfOGGINS,  for  the  defendant,  moved  for  a  rule  that  the  Master  might 
SuiSS^toJiTe  review  his  decision  as  to  the  amount  of  security  for  coste  which  he 

Mcnrity  for  had  ordered  the  plaintiff  to  find  in  this  case.     The  action  was  on  a  promts- 

^ou^S^ual  *^^y  no*«  f«>f  475/.  and  the  Master  had  iixed  the  security  for  costo  at  eOOi. ; 

f*iSll**'*^*  ***  ^^  ^^®  affidavit,  on  which  the  present  motion  was  made,  stated  that  there 

may  amount  to,  ^^re  for  the  defence  seven  witnesses  who  resiaed  at  Perth,  twelve  at  Edm- 

JinTi  mty  be  ^^^9^»  *nd  two  at  Boulogne  ;  that  the  practice  in  Scotland,  in  the  Court  of 

very  great.  Session,  was  to  allow  Rye  guineas  per  day  to  each  witness  for  compensation 

iHtnewes  ra^  for  his  time,  and  two  guineas  for  his  expences.     It  was  submitted  that  as  the 

tan "^  and  ^^r  ^^^  ^"  the  action  was  laid  in  London,  the  expences  for  witnesses  alone 

of  the  juriedio-  would  be  above  1,300/.,  as  it  was  necessary  to  give  them  compensation  lor 

{!^2^^*  their  time,  there  being  no  means  to  compel  their  attendance,  because  they 
lived  without  the  jurisdiction  of  the  Court 

Pattbson,  J. — The  witnesses  may  be  examined  at  half  (he  expence  on  in- 
terrogatories, and  that  is  a  good  reason  for  granting  a  commissbn  to  examine 
them ;  but  it  is  no  reason  for  granting  this  rule. 

Rule  refused. 


Jan.  2^  EVERINO   V.    ChIFFENDEN. 

1,  A  lieute-  A    RULE  fiMt  for  the  plaintiff  to  find  security  for  costs  having  been  ob- 

▼t"holdhr°the  tained  on  the  usual  affidavit  that  the  plaintiff  was  resident  abroad,  an 

office  of  port-  affidavit  was  sworn  in  answer,  stating  that  the  plaintiff  was  a  lieutenant  in 

harbour-master  ^^^  Majesty's  navy,  and  that  he  held  the  offices  under  government  of  port- 

jSflS*f Jjllf°*  ®^  captain  and  harbour- master  in  the  island  of  Barbadoes,  which  required  fats 

not  be  compel!-  residence  abroad;  but  it  was  not  stated  that  he  was  an  Englishman,  nor  that 

Htv  fi»"«>rS^*''  ^®  ^^  living  abroad  under  his  commission  as  a  lieutenant  in  the  navy. 

iTheaflidA 

tion  toTJ!!?role  ^^^  shewed  cause. — In  the  first  place,  it  appears  that  the. plaintiff  is  an 

nut  to  find  the  officer  in  the  navy,  and  the  case  of  G^Latoler  v.  Maedonald{a)  is  an  autho* 

witiSi thS?  Jf»*y  for  saying,  that  Britieh  officers  resident  abroad,  cannot  be  compelled  to 

he  was  resident  orive  Security  for  costs.     That  case  is  stronger  than  the  pre^nt,  for  there  the 

abroad  in  his 

character  of  an  ^      . 

officer  in  the  (a)  8  Taunt  736 ;  see  also  Frodeham  ▼.  Myere^  1  Har.  &  Wol.  926 ;  4  Dowl. 

nary,  oi  that  he  p,  C.  280. 
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plaintiff  was  voluntarily  absent  in  the  service  of  a  foreign  power,  while  here  BoUCmutl 
it  appears  that  the  plaintiff  holds  an  office  under  government.  The  case  of  EymMo 
Lord  Nugeni  v.  Hareouri(b),  also  shews  that  the  mere  fact  of  the  plaintiff  v. 

Chtwkndbw 

holding  such  an  office,  is  a  ground  for  refusing  this  rule. 

Ckinmei,  eonird. — ^It  may  be  admitted  that  a  BriiiMh  subject  holding  a 
ooDimission  in  the  navy,  if  he  is  resident  abroad  on  account  of  holding  such 
a  commission,  caniiot  be  compelled  to  give  security  for  costs ;  but  that  does 
not  appear  to  be  the  present  case,  and  every  thing  ought  to  be  stated  in  the 
affidavits  in  answer,  to  remove  the  prima  facit  case  made  out  for  the  de- 
fendant. It  ought,  therefore,  to  appear,  that  the  office  which  the  plaintiff 
holds  was  in  connexion  with  his  duties  as  an  officer  in  the  navy,  and  that 
he  was  living  abroad  in  that  character.  The  case  of  Lord  Nugent  v.  Har^ 
eouri  also  shews,  that  unless  the  plaintiff  is  an  Engliskman,  he  cannot  be  ex- 
cused finding  security  for  costs,  on  the  ground  of  holding  an  office  abroad 
under  government.  That  also  ought  to  appear  by  affidavit.  This  plaintiff 
is  voluntarily  living  abroad,  and  must  therefore  find  security  for  the  costs 
like  any  other  person. 

Patteson,  J. — I  considered  this  point  very  much  in  the  case  of  Lord 
NugerU  v.  Hareourt  I  think  in  the  present  case  I  cannot  take  it  thai  the 
plaintiff  is  a  foreigner.  Primd  facie,  when  it  is  said  that  he  is  a  resident 
abroad,  it  must  be  supposed  that  he  is  an  Englithman.  If  then  he  is 
so,  he  is  resident  abroad  for  a  temporary  purpose  in  the  service  of  her 
Majesty  ;  and  I  do  not  see  the  difference  between  this  case  and  that  of  Lord 
Nugent  v.  Hareourt,  In  that  case  I  had  a  difficulty  in  deciding  the  point, 
and  I  think  I  spoke  to  the  other  judges,  although  it  does  not  appear  in  the 
report  of  the  case.  This  is  not  a  case  of  voluntary  absence  from  the  country, 
but  the  plaintiff  is  fulfilling  a  duty,  which,  I  take  it,  is  always  performed  by 
a  naval  officer.  This  rule  must  therefore  be  discharged,  and  with  costs,  as 
was  done  in  that  case. 

Rule  discharged  with  costs. 

(6)  2  Dowl.  P.  C.  578. 


The  Edinborouoh  and  Leith  Railway  Company  v.  Dawson.      J<^  24. 

THIS  action  was  brought  for  calls  due  by  the  defendant,  on  shares  which      l*  ^j  ;•  "<> 
,,,,.  ^  .  .,*  *«,.  rw^L       ground  fo?  re- 

ne  held   in   a  company,  mcorporated  by   Act  of  Parliament.     Ine   fusing  a  rule, 

defendant  had  obtained  time  to  plead,  on  the  terms  of  pleading  issuably,  re-  [jff/to?nd^e- 

joining  gratis,  and  taking  short  notice  of  trial.     After  the  action  was  com-  curity  for  costs, 

menoed,  there  had  been  some  negotiations  to  induce  the  defendant  to  pay  fendant  hM  no 

what  was  due  on  giving  him  time,  but  those  negotiations  had  been  of  no  defence  on  the 

2.  N'lT  ttiat  the  pUintiffs,  who  were  a  com|Mny  carrying  on  their  works  out  of  the  juriadic* 
tion  of  the  Court,  naTe  monev  and  Exchequer  hills  in  the  hands  of  their  bankers  in  Londam. 

3.  In  •lome  cases,  such  a  rule  may  be  moved  for,  after  th^  dcfeudaot  had  consented  to  take 
short  notice  of  trial. 


«02 
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MmiCamrt     Btect,    The  defendant  then  obtained  a  rale  mn  for  stayini^  the  proeeedingt 

<rh0  until  the  plaintiff  should  find  security  for  costs ;  and  the  allidafit  in  support 

^rad  Lxi'^^"  of  the  rale,  stated  that  the  plaintiffs  had  no  property  within  the  jurisdictioa 

Railway 
Com p AMY 


V. 

Dawsoh. 


of  the  Court.  An  affidarit  by  the  plaintiffs*  attorney  was  filed  in  q>po8itioD 
to  this  rale,  in  which  it  was  amongst  other  things  stated,  *'  that  the  said 
plaintiffs  haye  property  within  the  jivisdiction  of  this  Court,  of  much  greater 
Talue  than  the  amount  of  costs  which  the  said  defendant  would,  in  the  efent 
of  the  said  plaintiffs  being  nonsuited,  or  discontinuing,  or  of  the  said  defendant 
obtaining  a  Terdict,  be  entitled  to  recover  from  the  said  plaintiffs ;  and  that 
the  said  propert3%  so  within  the  jurisdiction  of  this  Court  as  aforesaid,  conasts 
of  Exchequer  Bills  and  money  in  the  hands  of  this  deponent,  and  of  Messrs. 
Willianu,  Deacon,  &  Co.,  of  Birehin-lane,  in  the  city  of  Londont  the  bankers 
of  the  said  plaintiffs  in  London  ;  and  deponent  verily  believes,  that  in  the 
event  of  the  rale  nm>  obtained  by  the  said  defendant  for  security  for  costs  in 
this  cause,  being  discharged,  the  said  Exchequer  bills  and  money  in  the  hands 
of  this  deponent,  and  the  said  Messrs.  WiUiame,  Deacon^  &  Co.  will  not  be 
withdrawn  from  their  respective  custody  until  after  this  cause  shall  have 
been  tried ;  and  if  the  said  plaintiffs  should  be  nonsuited,  or  the  said  defendant 
obtain  a  verdict,  then,  not  until  the  costs  which  the  defendant  would  in  either 
of  the  said  events  be  entitled  to  recover  against  the  said  plaintiffs,  shall  have 
been  fully  paid  and  satisfied.** 

Sir  John  Campbell,  A.  G.  and  Ogle,  shewed  cause. — ^The  first  answer  to 
thb  rule  is,  that  the  application  is  made  contrary  to  good  faith.  It  appears 
fifom  the  affidavits  that  negotiations  have  been  pending  between  the  parties, 
and  that  the  defendant  has  also  in  the  course  of  those  negotiations,  expressly 
acknowledged  his  liability  for  these  calls,  and  he  does  not  now  venture  to  make 
an  affidavit  of  merits.  The  case  of  MCuUoek  v.  Robinson  (a),  shews  that 
this  is  an  application  to  the  discretion  of  the  Court ;  and  this  rale  ought  not 
under  the  circumstances,  to  be  made  absolute.  The  second  answer  is,  that 
the  application  is  too  late,  after  having  consented  to  take  short  notice  of  trial. 
It  is  inconsistent,  after  giving  that  consent,  to  stay  the  proceedings  by  this 
rule,  and  it  breaks  the  spirit  of  the  condition  on  which  the  indulgence  of 
having  time  to  plead  was  given.  Had  the  terms  merely  been  to  plead  issua- 
biy,  perhaps  this  application  might  not  be  too  late.  The  cases  of  Michil 
V.  Pareeki{b),  Muller  v.  Gemon{e),  and  the  Duke  De  Montellano  v.  G^ff- 
eiae  (d),  all  shew  that  this  motion  cannot  be  made,  after  undertaking  to  take 
short  notice  of  trial.  The  third  answer  is,  that  it  appears  that  the  company 
who  are  plaintiffs  in  this  action,  have  property  which  is  liable  to  be  taken 
in  execution,  which  is  within  the  jurisdiction  of  the  Court.  In  the  case  of 
the  Limerick  and  Waierford  Railway  Company  v.  Frazer{e),  the  Court 
certainly  compelled  the  plaintiffs  to  find  security  for  costs,  although  they 
had  a  sufficient  sum  of  money  in  the  hands  of  their  bankers  in  London,  but 
at  that  time,  such  property  was  not  liable  to  be  taken  in  execution.  Nov, 
however,  by  the  late  Act  of  1  &  2  Fid,,  c.  110,  s.  12,  that  defect  in  the 
common  law  is  remedied,  and  the  money  and  Exchequer  bills,  which  are  in 


2NewBep.352. 

2  H.  Black.  593. 

3  Taunt  272. 


(d)  7  Moore,  361 ;  I  Bine.  6/ •    , 

(e)  lMoore&P.23;4Bing.39i 
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the  handa  of  the  phintifls'  bankers  and  attorney,  is  made  liable  to  be  taken 
in  ezecation,  so  that  there  is  not  now  the  same  reason  for  making  this  ruk) 
absolute. 

Hon.  /.  S,  Wartley,  eanird. — ^The  affidavits  do  not  shew  that  there  has 
been  any  breach  of  good  faith,  as  the  negotiations  between  the  parties  were 
to  be  without  prejudice.  The  defendant,  moreover,  is  entitled  to  have 
security  for  costs,  independently  of  the  merits  of  the  case.  The  cases  cited 
to  shew  that  this  application  has  been  made  too  late,  were  all  previous  to  the 
rule  of  H.  T,  2,  Will,  4, 1.  98  (/),  by  which  the  practice  in  these  cases  has 
been  altered.  That  rule  directs  that  the  application  "  must,  in  ordinary 
cases,  be  made  before  issue  joined."  In  the  case  of  Fry  v.  Wills  (ff^ 
the  Court  intimated  that  that  rule  had  made  an  alteration  in  the  practice 
in  these  cases.  The  decision  in  the  case  of  Otho,  King  of  Greece  v. 
Wright  (A),  also  shews  that  the  practice  is  now  altered ;  and  it  would  seem, 
that  in  most  cases,  the  application  may  be  made  at  any  time  before  issue 
joined.  Fletcher  v.  Lew  (t),  is  to  the  came  effect.  As  to  the  case  of  The 
Limerick  and  Waterjord  Railway  Company  v.  Fraeer,  that  decision  was  on 
the  ground,  not  that  the  property  sworn  to  was  not  liable  to  be  taken  in  exe- 
cution, but  because  the  property  was  of  such  a  nature,  that  it  was  likely  to 
be  taken  out  of  the  reach  of  the  process  of  the  Court.  So  here,  this  property 
which  consists  merely  of  money  and  Exchequer  bills  in  the  hands  of  the 
plaintiffs'  bankers  and  attorney,  may  be  removed  at  any  time.  The  affi« 
davit,  it  is  true,  states  that  it  is  believed  they  will  not  be  withdrawn,  but  that 
is  not  sufficient.  It  ought  to  state  positively  that  they  will  contmue  to  re- 
main within  the  jurisdiction  of  the  Court,  and  become  available  for  payment 
of  the  costs ;  Oliva  v.  Johneon  (/). 

Cur.  adv.  vult. 

Patteson,  J.,  afterwards  (January  28th),  gave  judgment. — I  have  looked 
into  and  fully  considered  all  the  authorities  that  were  cited  in  this  case.  The 
application  was  to  compel  the  plaintiff  to  find  security  for  costs,  and  it  was 
resisted  on  three  grounds.  The  first  was,  that  the  application  was  against 
good  faith,  as  it  was  said  that  the  debt  had  been  admitted  to  be  due, 
and  that  there  was  no  defence  to  the  action.  On  the  whole  of  the  affidavits, 
it  appears  to  me  that  there  was  a  negotiation  carried  on  for  the  defendant  to 
pay  the  amount  claimed,  which  has  gone  off;  but  then,  it  appears  to  have 
been  a  negotiation  without  prejudice,  and  therefore  I  cannot  say  that  the  de- 
fendant is  precluded  from  making  this  application.  But  I  go  still  further ; 
I  think  that  on  this  motion  it  is  not  necessary  that  a  defendant  should  have 
a  good  defence  on  the  merits,  and  that  even  if  it  appears  that  he  has  no 
defence  on  the  merits,  still  he  has  a  right  to  compel  a  plaintiff  to  give  secu- 
rity for  costs.  I  will  pnt  a  case  where  the  declaration  is  informal  or  demur- 
able,  or  where  the  defendant  might  defeat  the  action  on  some  technical  point ; 
in  either  of  those  cases  the  defendant  would  recover  costs,  and  I  do  not  know 


Th« 

EDIUBOaOUOR 

•nd  Lbith 
Railway 
Company 

V. 

Dawsow. 


(/)  1  Dowl.  P.  C.  196. 

ig)  3  Dowl.  P.  C.  6 ;  see  also  Gur- 
ney  r.  Key,  1  Har.&  Wol.  203 ;  3 Dowl. 
P.  C  659 

\h)  Will.,  Wol.  &  Dav.  594 ;  6  Dowl. 
P.  C.  12. 


(t)  1  Har.  &  Wol.  430;  3  Ad.  &  Kl. 
551 ;  5  Ner.  &  Man.  351. 

(j)  5  fi.  &  Aid.  908;  1  Dow.  &  Rjrl. 
560. 
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Bwi  CamL      why  he  should  not  be  entitled  to  get  rid  of  the  action,  and  why  he  should  not 

j1^  be  equally  entitled  to  have  security  for  the  costs,  though  he  has  succeeded  on 

£oi!fBORouoH  a  mere  technical  objection.     I  never  heard  that  it  was  necessary  that  there 

'railwIt  ahould  be  an  affidavit  of  merits  in  support  of  this  application.  If  there  had 
been  a  breach  of  faith  in  doing  or  not  doing  some  particular  thing,  it  might 
be  a  diflerent  matter.  Next,  as  to  the  third  objection,  this  application  was 
resisted  on  the  ground  that  the  company  had  property  in  Engkand.  Prior  to 
the  late  Act  of  1  &  2  Ftie}.  c.  110,  that  could  have  been  no  ground  for  resisting 
this  rule,  because  property  which  consisted  of  money  and  Exchequer  bills 
only,  could  not  be  taken  in  execution ;  now,  however,  it  may  be,  and  there- 
fore the  company  have  property  within  the  jurisdiction  of  the  Court,  which 
may  perhaps  become  available  to  the  defendant  But  I  think  that  this  pro- 
perty is  of  that  description,  which  is  not  of  a  sort  which  is  applicable  on  thn 
rule.  When  it  is  said  that  the  plaintifls  have  property  in  this  country,  it 
must  be  meant  that  it  should  be  some  property,  (I  do  not  say  exactly,  that  it 
must  be  lands  or  houses,  or  of  what  nature  it  must  consist,)  but  still  of  a 
more  permanent  nature  than  mere  money  or  Exchequer  bills,  which  may  be 
passed  so  easily  from  one  person  to  another.  It  is  not,  therefore,  shewn  that 
the  plaintiffs  have  sufficient  property  within  the  jurisdiction  of  the  Court,  to 
exempt  them  from  6nding  security  for  the  costs.  The  second  ground  for 
resisting  the  application  was,  that  it  was  made  too  late.  The  authorities  cited 
in  support  of  the  point  were  all  cases  which  occurred  in  the  Common  Pleoi 
some  time  back,  and  were  previous  to  the  rule  of  H.  7!,  2  Will.  4, 1. 98,  which 
says,  that  this  application  **  must,  in  ordinary  cases,  be  made  before  issue 
joined.*'  The  cases  whicli  occurred  before  that  rule,  shew  that  ader  an  order 
has  been  made  for  time  to  plead,  on  the  terms  of  pleading  issuablj  and 
taking  short  notice  of  trial,  this  rule  would  not  be  granted ;  and  I  am  not 
quite  prepared  to  say,  but  that  if  an  order  for  time  to  plead  had  been  obtained 
on  the  terms  of  taking  short  notice  of  trial  for  a  speci6c  day,  the  defendant 
might  be  precluded  from  making  this  application,  as  the  plaintiff  might  be 
thereby  prevented  trying  the  cause  at  that  time.  That  might  perhaps  be 
an  answer  to  this  application  in  some  cases.  I  think  therefore,  that  the  rule 
of  H.  7.,  2  fViU,  4, 1.  98,  does  not  give  the  defendant  in  all  cases  liberty  to 
move  at  any  time  before  issue  joined.  It  does  however  in  some ;  but  after 
looking  into  the  case  of  Othp,  King  of  Greece  v.  Wright,  (and  I  understand 
that  there  have  been  cases  in  the  Court  of  Exchequer,  where  it  has  been  held 
that  this  application  may  be  made  at  any  time  before  issue  is  joined),  and 
after  looking  into  the  case  of  Fletcher  v.  Lew,  where  the  Court  certainly 
adopted  a  previous  decision  of  my  brother  Liitledtile,  and  threw  out  an  in- 
limation  that  generally  the  application  might  be  made  before  issue  joined; 
after  looking  at  those  cases,  I  think  it  is  far  better  to  draw  as  broad  a  line 
as  we  can,  and  to  say  that  this  objection  abo  cannot  be  allowed  to  prevail. 
The  rule  roust,  therefore,  be  made  absolute. 

Rule  absolute 
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Abbott  v.  Greenwood.  -■'^S.^Sr'" 

Jam.  23  A  26. 

¥  AST  Term,  a  rule  nisi,  to  set  aside  the  execution  on  a  warrant  ofattor-  A  rule  for  set- 
ney  for  irregularity,  was  argued,  on  the  ground  that  the  execution  had  execution  for 
not  issued  according  to  the  language  of  the  defeazance.    It  became  a  ques-  ^^"^f^'^^^^^ 
tion  on  the  language  of  the  defeasance,  whether  it  was  the  intention  of  the  «mere  mis- 
parties  that  a  demand  should  be  made  of  the  sum  secured  by  the  warrant  of  J^«j  ^SJ^S^ 
attorney  after  judgment  was  signed,  and  before  execution  was  taken  out.  *  soiute,  but 
The  Court  so  construed  the  language,  as  to  hold  that  a  demand  ought  to  j^a  no  tera^' 
have  been  made  at  that  time,  and  as  there  had  been  no  demand,  the  rule  for  ^*^"^^°  ^ 
setting  aside  the  execution  was  made  absolute,  but  without  costs.    No  deiendant  as  to 
application  was  made  to  the  Court  to  impose  terms  on  the  defendant  as  to  ^rtiw  "wd  m" 
not  bringing  an  action.    He  had  accordingly  since  commenced  an  action  in  action  having 
the  Court  ofEsekequer,  for  the  irregular  execution.  comnienced"in 

a  different 
Court,  the 

/.  AddiMon,  this  Term,  on  the  part  of  the  plaintiff,  applied  for  a  rule  to  set  Court  will  not 
aside  the  rule  of  last  Term  for  setting  aside  ihe  execution,  unless  the  de-  ^a^'hefoil" 
fendant  would  consent  to  stay  the  proceedings  in  the  action  in  the  Ex'  mer  rule,  be- 
ckequer  on  the  payment  of  all  costs  incurred,  or  for  sach  other  relief  as  the  fendant  will 
Court  under  the  circumstances  would  be  disposed  to  grant.     It  was  sub-  "^^t  consent  to 
mitted,  that  although  in  the  case  of  Cash  v.  fVelU  (a),  the  Court  had  in-  ceedingsmthe 
timated  that  a  rule  to  set  aside  proceedings  on  account  of  being  contrary  to 
good  faith,  was  ex  debtto  jutiUia,  and  that  therefore  the  Court  could  not 
compel  the  party  applying  for  the  rule  not  to  bring  an  action,  yet  that  in  this 
case  there  had  not  been  a  breach  of  good  faith,  but  a  mere  mistake  as  to  the 
construction  of  the  defeasance.     The  case  of  Larimer  ▼.  Lvle  (6),  was  also 
referred  to,  where  the  Court  seemed  to  have  thought  that  in  a  case  like  the 
present,  the  rule  to  set  aside  the  proceedings  was  not  entirely  ex  debito 
juetitta;  and  it  was  submitted  that  if  the  Court  could  have  imposed  any 
terms  on  the  defendant  when  the  rule  was  disposed  of  last  Term,  it  might 
equally  be  done  now. 


action. 


Pattbson,  J. — ^This  certainly  was  a  case  where  the  Court  set  aside  the 
executbn  on  the  warrant  of  attorney  for  a  mere  mistake  as  to  the  construc- 
tion of  the  defeasance.  It  may  be,  that  the  real  intentbn  of  the  parties  was 
different  from  the  construction  put  on  it  by  the  Court,  for  that  is  not  an  un- 
common case ;  but  the  Court  was  obliged  to  construe  it  as  well  as  it  conld  from 
the  language  used.  This  case,  therefore,  is  not  of  the  same  nature  as  one  where 
proceedings  are  set  aside  because  they  are  contrary  to  good  faith,  that  is,  not 
of  the  same  nature  morally ;  but  it  is  the  same  in  point  of  practice,  for  if  a 
proceeding  is  irregular,  a  party  has  a  righi  to  have  it  set  aside.  The  terms 
however  of  so  doing,  is  a  different  matter,  that  being  a  thing  which  is  in  the 
discretion  of  the  Court.  As  regards  the  cosU,  I  have  always  thought  thai 
the  rule  laid  down  in  the  case  of  Caeh  v.  Welle,  was  the  right  one,  and  thai 

(o)  1  R  &  Ad,  375.  (b)  1  ait.  134. 
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the  grounds  on  which  the  Court  will  proceed  in  such  cases,  are  there  properijr 
stated.  But  much  impression  was  made  on  my  mind  by  the  other  case  of 
Lorimgr  t.  Lule,  and  it  seems  that  in  that  case,  the  Court  took  a  kif  er  dis- 
cretion. I  cannot  however  go  to  the  length  of  saying,  that  the  Court  can  direct 
that  the  defendant  shaH  be  restrained  from  bringing  an  action  in  this  case, 
but  at  all  events  an  application  for  that  purpose  ought  to  have  been  made 
at  the  time  of  the  former  rule  being  disposed  of,  and  f  do  not  see  bow 
it  is  possible  that  I  can  do  any  thing  now.  The  action  that  has  been 
commenced  is  in  another  Court,  and  1  cannot,  as  it  is  conceded,  stay  the 
proceedings  in  that  action.  What  can  I  do  then  T  I  have  not  got  the  costs 
to  work  with,  as  the  rule  was  made  absolute  withoui  costs,  so  that  I  caimet 
act  by  means  of  the  discretion  of  the  Court  as  to  them  ;  that  screw,  if  I  may 
so  term  it,  is  taken  from  me.  All  I  could  do,  would  be  to  grant  a  rale  oon- 
ditk>nally,  that  unless  the  defendant  will  consent  that  on  payment  of  all  costs 
the  proceedings  in  the  action  should  be  stayed — ^the  plaintiff  should  do 
what!  What  alternative  could  I  impose?  The  only  one  I  can  suggest 
would  be  to  rescind  the  rule  for  setting  aside  the  execution.  Bat  then  I 
cannot  do  that,  for  as  I  before  have  said,  the  Court  was  bound  to  grant  ^lat 
rule,  it  being  a  matter  of  right    I  cannot  therefore  grant  any  rule  in  this 


Rule  refused. 


Januti. 


Dob,  dem.  Duncan  v.  Edwabds* 


Wb«re  th« 
Court  on  ao- 
count  of  the 
pKtaore  of  bu- 
BineM,  aUowi 
motiona  for 
new  triala  to  be 
made  after  the 
Srat  four  daya 
of  Term,  notice 
abooldbegiTen 
meec]ic«Mof 
auch  leave  hav 
XDg  been  grant- 
ed, or  a  judg- 
ment aigned  on 
the  morning  of 
the  fifth  day, 
before  the  mo- 
tion for  a  new 
trial  ia  diapoaed 
of,  will  be  re- 
gular. 


A  VERDICT  was  given  for  the  lessor  of  the  plaintiff  in  this  action,  at  tiie 
Sittings  after  last  Term,  and  according  to  the  usual  practice  of  the 
Court,  the  defendant  was  bound  to  make  a  motion  for  a  new  trial  within  the 
first  four  days  of  this  Term.  It  happened,  however,  that  from  the  pressure 
of  business,  the  Court  had  not  time  to  hear  all  the  motions  for  new  trials 
within  the  first  four  days.  The  usual  practice  on  such  occasions  is,  lor 
counsel  on  the  last  of  the  four  days  to  mention  to  the  officer  of  the  Court  the 
name  of  any  cause  in  which  they  are  instructed  to  move  for  a  new  trial, 
which  is  then  put  down  in  a  list  called  the  new  trial  motion  p^ier,  and  the 
Court  hears  those  motions  on  the  next  following  days.  This  cause,  together 
with  others,  was  accordingly  put  down  in  such  a  list,  but  no  notice  was 
given  to  the  lessor  of  the  plaintiff's  attorney  of  its  being  so  put  down. 
Judgment  was  then  signed  on  the  rooming  of  the  6th  day  of  the  Term,  and 
afterwards  the  motion  was  made  for  a  new  trial,  and  was  refused.  A  rule  mitt' 
was  then  obtained,  for  setting  aside  the  judgment  for  irregularity. 


OgU  shewed  cause. — There  was  nothing  irregular  in  this  judgment  Tlie 
lessor  of  the  plaintiff  was  entitled  to  sign  judgment  after  the  4th  day  of  the 
Term,  and  it  cannot  be  contended  that  he  ought  not  to  have  done  so^  on  ac- 
count of  the  extension  of  time  that  was  given  to  move  ibr  the  new  trial,  as 
the  defendant  did  not  give  notice  of  that  extension.  Besides,  the  motion  for 
a  new  trial  was  refused,  so  that  it  is  quite  immaterial  to  the  defendant. 
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thai  the  judgment  ^ras  signed  a  day  or  two  earlier  than  it  would  otherwise     I?ai7  Co«>i. 
have  been. 

Best  and  NeaU,  cwUrd. — The  rule  that  new  trials  must  be  moYed  for 
within  the  first  four  days  of  the  Term,  is  the  mere  practice  of  the  Court,  over 
which  it  has  entire  power,  and  the  Court  may  therefore,  if  it  chooses,  give 
leave  for  such  a  motion  at  any  time  during  the  Term.  The  Court  has,  in 
this  Term,  altered  the  general  practice,  and  the  defendant  was  not  bound  to 
give  notice  to  the  lessor  of  the  plaintiff  of  that  alteration,  but  he  was  bound 
to  take  notice  of  it.  Notice  must  be  given  of  any  thing  done  in  a  particular  case 
alone ;  but  here  the  Court  made  a  general  order  as  to  a  class  of  cases,  that 
rules  for  new  trials  might  be  moved  for  in  those  cases  aAer  the  fourth  day  of 
the  Term,  and  that  order  is  to  be  considered  as  a  rule  of  Court,  so  far  altering 
the  practice  of  the  Court. — {PaHucn^  J.— If  that  position  be  correct,  no 
person  who  obtains  a  verdict  at  the  Assiises,  can  sign  judgment  the  following 
Term  until  the  new  trial  motion  paper  is  disposed  of,  unless  the  onus  is 
thrown  on  that  successful  party  to  search  that  paper ;  now  I  think  the  onus 
is  thrown  distinctly  on  the  other  party.] — In  the  case  of  Carter  v.  Jomm  (a), 
a  resohitbn  of  the  judges,  which  had  not  been  promulgated,  was  allowed  to 
have  the  effect  of  a  rule  of  Court. — [PatUiont  J. — That  case  is  not  in  point. 
If  a  motion  for  a  new  trial  had  been  actually  made  on  the  4th  day  of  the 
Term,  and  been  granted,  it  would  have  been  necessary  to  have  served  a 
notice  of  it  immediately,  to  prevent  judgment  being  signed  the  next  morning. 
I  do  not  see  Why,  in  the  same  way,  when  the  cause  was  put  down  in  the  new 
trial  motion  paper,  the  onus  should  not  be  cast  on  the  defendant  to  give 
notice  to  the  other  side.  Look  at  the  case  where  the  time  for  shewing  cause 
against  a  rule  is  enlarged ;  if  notice  is  not  given  of  that  enlargement,  the 
rule  may  be  made  absolute ;  so  here,  there  has  been  an  enlargement  of  the 
time  for  moving  for  a  new  trial,  of  which  notice  ought  to  have  been  given.}-^ 
If  it  were  an  indulgence  in  one  particular  case,  it  might  be  necessary  to  give 
the  notice,  but  here  the  indulgence  extends  to  a  class  of  cases,  and  it  is 
therefore  like  a  general  rule  of  the  Court. 

Pattbson,  J.— I  will  inquire  as  to  the  practice  in  these  cases,  as  it  may 
be  a  matter  of  importance  generally,  though  in  this  case  it  is  of  no  import- 
ance whatever,  as  at  all  events  the  lessor  of  the  plaintiff  is  now  entitled  to 
sign  judgment 

Our.  adv,  vuli. 

Pattbson,  J. — ^Afterwards  {Jan.  28th,)  gave  judgment.— I  have  made  in- 
quiry in  this  case  as  to  the  practice,  and  I  have  spoken  to  the  other  Judges 
on  the  point,  and  we  are  all  of  opinion,  that  in  a  case  where  a  party  has  put 
down  a  cause  in  what  is  called  the  new  trial  motion  paper,  it  is  his  duty  to 
give  notice  to  the  other  side  that  it  is  so  set  down ;  and  that  if  he  does  not 
do  BO,  judgment  may  be  signed  against  him  on  the  morning  of  the  5th  day  of 
Term.  If  afterwards  a  rule  nut  for  a  new  trial  is  granted,  the  Court  would 
no  doubt  set  aside  a  judgment  so  signed,  on  some  terms;  but  in  this  case/ 
the  rule  for  a  new  trial  was  refused.    It  is  not  therefore  a  case  in  which  the 

(a)  6  Car.  &  P.  64;  1  Mood  &  Sob.  281. 
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Court  win  set  aside  the  judgmeot;  it  is  a  regular  judgment,  as  it  was  the 
duty  of  the  defendant  to  give  notice  of  the  cause  being  set  down  in  the  nev 
trial  motion  paper.  If  a  rule  ititt  for  a  new  trial  had  been  obtained  within 
the  four  6rst  days  of  Term»  it  would  have  been  the  duty  of  the  defendant  to 
have  given  notice  of  that  rule  being  granted,  it  is  therefore  no  hardship  to 
him  to  give  notice  that  the  cause  is  set  down  in  the  new  trial  motion  paper. 
The  only  difficulty  I  have  had  in  deciding  the  case,  is  from  the  consideratioo 
that  as  there  is  a  list  made  out  of  the  causes  which  are  so  set  down,  it  might 
be  said  that  the  officer  of  the  Court  might  refuse  to  enter  up  judgment,  but 
then  that  would  be  to  require  the  officer  of  the  judgment  office,  which  is  a 
totally  diflerent  office,  to  take  notice  of  the  causes  entered  in  that  list  Be- 
sides, the  attention  of  the  officer  in  the  judgment  office  is  not  called  to  each 
case  in  which  judgment  is  signed,  but  the  party  signs  it  at  his  own  peril 
The  right  course  therefore  is,  that  the  parly  moving  for  the  rule  should  give 
notice  of  the  cause  being  set  down  in  the  motion  paper.  It  is  true  that  it  is 
rarely  that  such  a  case  will  occur,  it  being  obvious  that  unless  a  party  choose 
to  relinquish  his  costs,  he  would  have  to  give  notice  of  taxation  of  costs,  and 
the  other  party  on  being  served  with  the  notice,  would  say  that  it  was  too 
early,  as  a  motion  for  a  new  trial  was  about  to  be  made.  This  rule  most 
therefore  be  discharged,  but  not  with  costs. 

Rule  discharged,  without  costs. 
Rule  discharged,  without  costs  (6). 
(L)  See  the  case  of  Leiter  v.  Lazarus,  4  Dowl  P.  C  444. 


Jon.  26. 


Harden  v.  Harbourn. 


Where  an  or- 
der has  been 
made  a  year 
for  a  atay  of 
proceedingt 
until  the  plain- 
tiif  ahould  de- 
lirer  better  par- 
ticulan  of  de- 
mand, without 
any  thing  being 
done,  the  Court 
will  not  ffrant  a 
rule  for  the  de* 
fendant  to  be 
allowed  to  take 
out  of  Court 
moner  depotii- 
•d  in  lieu  of 


F  SA  YLBY,  on  the  part  of  the  defendant,  moved  for  a  rule  to  discharge 
a  judge's  order  staying  the  proceedings  until  the  plaintiff  should  deli- 
ver a  better  particular  of  his  demand,  or  else  to  allow  the  defendant  to  take 
out  of  Court  money  which  he  had  deposited  in  lieu  of  bail.  The  order  bad 
been  obtained  just  a  year  ago,  since  which  the  plaintiff  had  done  nothing 
towards  complying  with  it.  It  was  argued  that  the  order  which  was  intended 
for  the  defendant's  benefit  had  the  efiect  of  injuring  him,  as  he  was  unable  to 
compel  the  plaintiff  to  proceed,  and  that  therefore  the  Court  would  allow  the 
defendant  to  take  the  money  out  of  Court  which  he  had  deposited  in  lieu  of 
bail,  or  else  would  order  the  plaintiff  to  deliver  the  better  particulars  within 
a  certain  time. 

Pattbson,  J.-— It  has  often  been  decided  that  the  Court  will  not  compel  a 
judgment  of  nora  pro§.,  and  I  think  that  allowing  the  defendant  to  take  the 
money  out  of  Court,  would  be  equivalent  to  doing  so.  A  rule  cannot  there- 
fore be  granted  ibr  taking  the  money  out  of  Court,  but  a  rule  may  be 
granted,  calling  on  the  plaintiff  to  shew  cause  why  he  should  not  deliver 
better  particulars  within  four  days,  or  why  the  order  lor  staying  the  pro- 
ceedings should  not  be  cancelled. 

Rule  fiatt,  aocordiopJ*     I 
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Southwell  v.  Bird. 

f^HIS  was  an  action  of  tusumpnt  for  a  reward  offered  for  the  discovery  of    l.lftbeeertifi 

the  persons  who  had  committed  a  felony,  and  also  for  the  plaintiff's  work  wht^triesa^^* 

and  labour  in  the  matter.     The  writ  was  endorsed  for  thirty-five  guineas,  <^^ute  that  it 

and  the  action  was  tried  at  the  last  Assizes  before  the  kte  Justice  Park,  be  trwd  before 

The  trial  lasted  two  days,  and  the  jury  decided  that  the  plaintiff  was  not  JS|UJid\"*'!b°e^ 

entitled  to  the  reward,  but  gave  him  a  verdict  of  ten  pounds  for  his  work  and  tml,  and  the 

kbour.     Parkf  J.,  on  being  applied  to,  to  certify  that  the  cause  was  proper  waAt  dh^Kthe 

to  be  tried  before  him  and  not  before  the  Sheriff,  said  he  would  certainly  do  <^ourt  has  no 

it,  but  it  was  omitted  to  be  indorsed  at  the  time,  and  the  associate  retained  I^^^'     ^'*" 

the  pa9i0a  until  after  the  long  vacation.     Park,  J.,  aflerwards  died,  on  the  ^^y^J^  ^wT 

8lh  of  December  last,  and  therefore  application  was  made  to  Coleridge,  J.,  not  eiceed  201., 

at  chambers,  to  give  the  certificate,  so  that  the  Master  should  not  tax  the  ^e't^^'^ 

costs  according  to  the  lower  scale,  as  directed  by  the  Court  in  Hilary  Term,  cording  to  the 

4  WiU,  4  (a).    Coleridge,  J.,  thinking  that  he  had  no  power  to  grant  the  cer-  directed^  " 

tificate,  application  was  made  to  LitUedale,  J.,  who  was  the  other  judge  in   ^-  T.,4  W.4, 
w  .,  ..«..,,..,.       t     L    1  though  the 

the  commission  with  Park,  J.,  but  he  also  thought  that  he  bad  no  power.  cause  could  not 

be  tried  before 
the  sheriff  on 

R  Gunning  now  renewed  the  application  to  the  Court  for  the  certificate ;  or  account  of  the 

else  for  the  order  of  the  Court,  that  the  Master  should  tax  the  costs  accord-  on°the  trit^ 

ing  to  the  higher  scale,  on  the  ground  that  it  was  not  a  case  to  which  the  ^^I^P" 
directions  to  tax  according  to  the  reduced  scale  applied,  the  sum  claimed 
having  been  more  than  twenty  pounds. 

Pattbson. — I  have  already  had  a  similar  application  before  me  at  cham- 
bers, but  in  a  much  stronger  case.  It  was  a  case  which,  on  the  trial,  had 
been  referred  to  an  arbitrator,  who  gave  his  certificate  a  day  or  two  before 
my  brother  Park*e  death,  when  he  could  not  be  applied  to  on  account  of  his 
illness,  and  in  which  he  would  no  doubt  have  granted  his  certificate ;  but  I 
thought  that  I  had  no  power  to  grant  a  certificate,  and  that  if  any  one  had, 
it  was  the  other  judge  who  was  joined  in  the  commission,  as  in  form  the 
causes  were  tried  before  both.  The  directions  of  the  Court  to  the  taxing 
cffioers,  mentions  that  the  judge  who  tries  the  cause,  is  to  give  the  certi- 
ficate, and  it  cannot  therefore  be  said  that  the  Court  can  give  it  In  this 
case  there  has  been  an  omission  in  not  obtaining  the  judge's  certificate  at  the 
time  of  the  trial;  in  the  other  case,  the  plaintiff  had  done  all  that  he  could, 
yet  I  was  obliged  to  refuse  the  application.  It  is  also  suggested,  that  this  is 
not  a  case  provided  for  by  directions  to  the  taxing  officers,  as  it  could  not 
have  been  tried  before  the  Sheriff,  the  sum  demanded  being  more  than  twenty 
pounds ;  but  that  was  the  fault  of  the  plaintiff  in  demanding  so  much.  It 
has  eventually  turned  out,  that  he  merely  recovered  an  amount  which  he 
ni^t  have  recovered  before  the  Sheriff.    I  cannot  therefore  grant  any  rule. 

Rule  refused.  . 

(a)  2  Dowl.  P.  C.  485. 

TOL.  I.  2  Q 
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Baaorart.  Hodges  v.  Diuby. 

Ja«.S9,         

The  rule  to  m*  fllHIS  was  a  rule,  calling  on  the  defendant  to  tbew  caase  why  a  rale 
amirafy'don*'  ^^  ^^  ^^^^  obtained  for  the  plaintiff  to  enter  the  issue,  should  not 

away  with,        be  discharged. 

BiDM  the  rale  ^ 

of  Court,  H,  r., 

4  W.  4,  a.  15.  ^iin  shewed  cause.— -This  application  is  not  made  on  the  ground  of 
irregularity,  but  it  is  contended  that  the  rule  to  enter  the  issue  is  now  en- 
tirely done  away  with.  That  however  is  not  the  case.  The  rule  of  Court  of 
H.T2  4fV,4, 1.  70  (a),  only  directs  *'  that  no  entry  of  the  issue  shall  be 
deemed  necessary  to  entitle  a  defendant  to  move  for  judgment  as  in  case  of 
a  nonsuit,  or  to  take  the  cause  down  to  trial  by  proviso.''  And  the  rule  of 
Court  of  ^.  T.  W.  4,  s.  15  {b\  directs  that  **  the  entry  of  the  proceedings  on 
the  record  for  trial,  or  on  the  judgment  roll  (according  to  the  nature  of  the 
case),  shall  lie  taken  to  be,  and  shall  be  in  fact,  the  first  entry  of  the  pro- 
ceedings in  the  cause,  or  of  any  part  thereof,  upon  record.*'  But  neither  of 
those  rules  of  Court  abolishes  the  rule  to  enter  the  issue  altogether.  It 
would  still  be  necessary  for  the  defendant  to  rule  the  plaintiff  to  enter  the 
issue,  previous  to  being  able  to  sign  judgment  of  non  pro9,'^[Patie*on,  J.— 
I  understand  that  there  is  a  case  in  the  Common  Pleas,  where  it  has  been 
decided  that  the  rule  to  enter  the  issue  is  now  abolished.] — In  express  terms 
it  certainly  is  not  abolished.  If  however  it  is  now  entirely  done  away  with, 
it  was  unnecessary  for  the  plaintiff  to  make  this  application,  as  he  might 
have  treated  the  rule  as  a  nullity,  and  need  not  have  paid  any  attention 
to  it. 

/.  W.  Smilhf  eofUrd, — ^By  a  rule  of  Court  in  3f.  7!  5  Ann  it  was  first 
ordered  that  the  plaintiff  should  be  obliged  to  enter  the  issue  on  record,  and 
in  order  to  enforce  obedience  to  that  rule  of  Court,  the  practice  grew  up  to 
allow  the  defendant  to  sign  judgment  of  non  pros,,  if  the  plaintiff  did  not 
comply  with  it.  The  judgment  of  the  Court  in  the  case  of  Pepper  v.  Whal- 
ley  (c),  shews  that  since  the  rule  of  H,  T.,  4  W.  4,  s.  15,  the  issue  roll  is 
altogether  abolished,  for  the  entry  on  the  Niei  Priue  roll  is  to  be  the  first 
entry,  and  by  consequence  the  rule  to  enter  the  issue  must  be  abolished 
also. 

Pattbson,  J.-— If  the  rule  of  Court  of  H.  7!,  4  W.  4,  s.  15,  does  not 
abolish  the  rule  to  enter  the  issue,  I  do  not  know  what  it  means.  It  directs 
that  the  entry  of  the  proceedings  on  the  record  for  trial,  shall  be  the/r«f 
entry  of  the  proceedings,  or  of  any  part  thereof  upon  record,  and  if  that  is  to 
be  the  first  entry,  how  can  the  plaintiff  be  called  on  to  make  a  previoos 
entry  t  It  can  be  of  no  use  to  the  defendant,  who  can  non  pros  the  plaintiff 
at  previous  stages  of  the  proceedings,  for  not  declaring,  or  not  replying; 

(a)  1  Dowl.  P.  C.  192.  90;    5  Ncv.  &  Man.  437;    ^ee  ilso 

\h)  2  Dowl.  P.  C.  320.  Brook  v.  Finch,  6  Dowl.  P.  C.  313. 

(c)  I  Bar.  &  l^ol.  4»0;  4  Ad.  &  EL 
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without  giving  any  such  rule  to  enter  the  issue,  there  being  at  those  times      BaOCow-t. 

no  issue  joined.     I  think  that  Mr.  Smith  is  right  in  supposing  that  the  only        "^^^ 

case  where  it  was  necessary,  was  in  order  to  obtain  judgment  of  non  pros., 

lor  not  obeying  the  rule  of  Court  of  the  6th  Ann,    The  case  in  the  Common 

Pleas,  which  I  referred  to,  has  just  been  handed  to  me,  it  is  that  of  IVilk* 

▼.  Dodd  (d).     There  the  application  was  to  set  aside  the  rule  to  enter  the 

issue,  and  the  Court  said,  that  there  was  nothing  upon  which  the  rule  could 

operate.     That  is  a  distinct  authority  on  the  point.     The  plaintiff  having 

been  served  with  a  nile  of  Court,  could  not  be  allowed  to  pay  no  attention  to 

it,  and  was  therefore  compelled  to  make  this  application  («).    This  rule  must 

therefore  be  made  absolute,  but  not  with  costs. 

Rule  absolute,  without  costs. 

(d)  3  Scott,  769.  Spenceky  v.  ShoaU,  Will.  Wol.  &  Dav. 

(e)  See  ByUs  v.  talker,  2  Har.  &      196;  5  Dowl.  P.  C.  562. 
Wol.  302;  5  Dowl.  P.  C.  232;  and 


Davis  v.  Skerlock.  •/«».  29. 

f\S  the  15th  of  January/,  which  was  the  fourth  day  of  the  Term,  a  rule  nin  1.  If  the  ter- 

was  granted  for  setting  aside  the  service  of  a  writ  of  summons,  for  irregu-  Ju^jfousTi! 'i^^ 

larity,  with  costs.     The  defendant  was  described  in  the  writ,  as  of  a  place  in  re^lar,  by 

the  county  of  Caermarthen,  and  he  swore  that  he  was  served  on  the  dth  of  the"wr(mg     ^° 

January f  at  a  place  within  the  county  of  the  borough  of  Caermarthen,  which  co^pty.  the  de* 

•^             *                                           -                           o  fendant  must 


an  exclusive  jurisdiction,  and  that  it  was  not  within  two  hundred  yards  apply  promptly 

of  the  boundary,  and  that  there  was  no  dispute  as  to  the  boundary  (a).    The  ^nJ  cainot  wait 

affidavits  in  opposition  to  the  rule,  swore  to  a  service  in  the  county  of  Caer-  until  he  hat 

marthen,  and  also  stated  that  the  county  of  the  borough  of  Caermarthen  was  rotVon.^^^**^** 

wholly  situated  within,  and  surrounded  by  the  county  of  Caermarthen.   Pre-  2.  A  delay  of 

vious  to  the  plaintiff  having  received  notice  of  the  rule,  he  had  entered  an  ^eat.^^* "  ^ 

appearance  for  the  defendant  under  the  Statute.  ,^;  ]fj^^^ 

■  ■  plamtio  enters 

an  appearance 

/.  W.  Smith  shewed  cause. — A  preliminary  objection  to  this  rule  being  ^ot  the  defend- 

made  absolute,  is  that  it  was  moved  for  too  late,  not  having  been  moved  for  statii°e,^it  i^ 

until  ten  days  after  the  service,  and  after  the  plaintiff  had  taken  a  step  in  ?<>*  ""ch  a  step 

the  cause.     The  cases  of  Cox  v.  Tltiiock  (b),  a  case  cited  in  the  note  in  that  will  prevent  the 

case,  and  also  Tyler  v.  Green  (c),  shew  that  this  application  is  not  made  pf^^ng  to^str 

within  a  reasonable  time,  as  required  by  the  rule  of  J7.  7!,  2W.  4,1. 33  (d). —  i^^de  the  ser- 

[Patteeon,  J. — ^In  the  case  of  Chubb  v.  NichoUon  {e),  the  time  for  making  ^'4'  The  20ih 

such  an  application  was  limited  to  four  days.] — The  plaintiff  having  entered  an  g^/^?  ^V^\ 

appearance  for  the  defendant  under  the  Statute,  must  also  be  considered  as  W.4,  c.39,  as 

a  step  Uken  in  the  cause  by  the  defendant,  and  therefore  by  the  same  rule  IS'^u^SfT'^' 

of  Court,  this  application  is  for  that  reason  also  too  late.— [Pa^/Mon,  J. —  county  situated 

within  another 
county,  does  not  apply  to  the  county  of  a  borough,  which  is  wholly  within  and  surroundod  by 
another  county. 

(a)  See  the  Stat.  2  &  3  W.  4,  c.  39,  n.  1.  ,       (c )  3  Dowl.  P.  C.  439. 

(b)  2  Dowl.  P.  C.  47;  1  Cr.  &  Mees.  ?       Id)  1  Dowl.  P.  C.  187. 
531 ;  3  Tyr.  578.  (e)  I  Har.  &  Wol.  666. 

2q2 
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Mr.  Tidd,  in  his  New  P^actioe  (/),  says,  that  it  is  not  necessary  for  the 
defendant  to  more  to  set  aside  the  service  of  a  writ  of  summoos  for  irregu- 
larity, until  the  notice  of  declaration  is  served,  as  he  cannot  know  until  then 
that  the  plaintiiT  intends  to  proceed,  and  refers  to  a  decision  of  my  own  in 
a  case  of  Davis  t.  Lawicn  ;  I  do  not  remember  that  case,  and  I  doubt 
whether  the  decision  can  be  rightly  reported.] — ^If  the  Court  should  think 
that  the  affidavits  in  support  of  the  rule  are  not  expressly  answered  as  to 
the  fadts  of  the  case,  and  that  the  defendant  was  served  within  the  county  of 
the  borough  of  Caermarthen,  still  there  is  another  answer  to  this  applica- 
tion. By  section  20,  of  the  Uniformity  of  Process  Act,  2  &  3  WilL  4,  c.  39, 
it  is  enacted,  that  for  the  purpose  of  serving  writs,  places  wholly  situated 
within  and  'surrounded  by  some  other  county,  may  be  taken  as  part  of  the 
county  within  which  they  are,  and  in  the  present  case,  it  appears  that  the 
county  of  the  borough  of  Caermarthen  is  wholly  within  and  surrounded  by 
the  county  of  Caermarthen, — [Paiieeon^  J. — There  is  nothing  whatever  in 
that  objection.  It  would  have  the  effect  d"  working  a  total  extinction,  for 
this  purpose,  of  the  county  of  the  borough.  The  section  of  the  Statute 
only  applies  to  detached  parts  of  a  county,  situated  within  another  county]. 

E.  V,  WiOiame,  eontrd. — It  is  submitted  that  the  affidavits  in  support  of 
this  rule  are  not  answered,  and  that  it  appears  that  the  defendant  was  served 
in  the  county  of  the  borough .  Neither  is  the  defendant  too  late  in  his  application, 
as  *iie  case  is  distinguishable  from  T^Ur  v.  Cfreen,  In  that  case,  there  was  a 
mere  mistake  as  to  the  indorsement  on  the  writ,  of  the  residence  of  the  plain- 
tiff's attorney,  and  it  might  be  necessary  to  apply  promptly  to  the  Court  on 
such  a  formal  objection.  In  the  present  case,  the  service  is  altogether  in* 
valid,  and  the  defendant  will  have  assumed  that  the  plaintiff  did  not  intend 
to  proceed  on  such  a  very  irr^ular  commencement  of  proceedings;  he  was 
not  therefore  bound  to  apply  to  the  Court  until  he  had  notice  of  another 
step  being  taken.  Nor  can  the  fact  of  the  plaintiff  entering  an  appearance 
under  the  Statute,  be  deemed  a  step  in  the  cause  within  the  rule  of  H,  T. 
2  Wiil.  4, 1.  33,  as  that  rule  refers  to  a  step  being  taken  by  the  party  applying 
to  the  Court. — [Patteeon,  J. — ^That  point  has  already  been  so  expressly  de- 
cided in  Challdey  v.  Carter]  (a).]---The  only  question  then  remaining  is, 
whether  there  has  been  unreasonable  delay  in  midcing  this  application  on  the 
fourth  day  of  Term,  which  it  is  submitted  there  was  not. 

PATTBSOif,  J.— It  is  desirable  that  some  rule  should  be  laid  down  as 
to  the  time  for  making  these  applkations,  and  I  am  sorry  to  see  the  passage 
in  Mr.  Tidd*e  New  Practice,  to  which  I  have  referred,  in  which  he  cites  a 
decision  of  my  own.  I  am  not  prepared  to  say  that  I  did  not  so  decide,  but 
I  am  sorry  to  see  it  quoted  by  Mr.  Jldd^  as  it  is  a  very  diferent  decision 
from  that  of  Tyler  v.  Green,  and  other  cases.  In  the  case  of  J}fler  v.  Green, 
the  application  was  made  on  the  first  day  of  Term,  and  that  is  a  decision 
expressly  in  point,  unless  it  can  be  distinguished  on  the  ground  suggested 
by  Mr.  WiiUame,  I  think  however  that  I  cannot  give  effect  to  so  nice  a  distinc- 
tkm.     In  that  case  there  was  not  a  proper  indorsement  of  the  attorney's 

(/)  p.  106.  (g)  4  Dowl.  P.  C.  480 ;  1  Tyr.  U  Gr.  210. 
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name  on  the  writ,  but  that  is  too  trifling  a  difference  from  the  present,  and  it  is 
far  better  to  draw  a  much  broader  line.  In  this  case,  therefore,  the  applica- 
tion was  made  too  late.  On  the  affidavits  also,  1  think  that  the  service 
sworn  to,  on  which  this  rule  was  granted,  is  contradicted.  For  these  rea- 
sons the  rule  must  be  discharged. 

Rule  discharged. 


Morton  v.  Macintosh.  jm.  29. 

"p   ROBINSONy  on  the  part  of  the  defendant,  shewed  cause  against  a  After  joinder  in 

rule  to  set  aside  a  demurrer  to  a  replication  as  frivolous.     The  plain-  ^urt™*!  not 

tiff  had  joined  in  demurrer,  and  had  also  given  notice  of  trial  of  some  issues  s«t  ««id«  ^^^ 

in  fact  which  had  been  joined,  for  the  Sittings  in  London  the  next  day.  friTolooT  ** 

Stevens^  Serjt,  eantrd,  contended  that  the  demurrer  was  frivolous. — [Pn/te- 
«Ofi,  J. — ^These  applications  are  generally  made  before  joinder  in  demurrer ; 
how  can  I  now  set  aside  the  demurrer  as  frivolous,  when  the  plaintiff  has 
joined  in  demurrer,  and  given  notice  of  trial  of  the  issues  in  fact?}— It  was 
then  submitted  that  the  present  was  a  mere  collateral  motion,  that  there 
was  no  inconsistency  in  joining  in  demurrer,  and  that  the  objection  to  the 
demurrer  was  not  thereby  waived. — [Patteton,  J. — I  should  feel  a  great  dif- 
ficulty, after  the  plaintiff  has  elected  to  join  in  demurrer,  in  setting  aside  the 
demurrer  as  frivolous.  The  rule  of  Court,  on  which  this  motion  is  made,  is 
that  of  H.  T,  4  WiiL  4,  s.  2,  of  the  General  Rules  (a),  which  says,  that  the 
Court  may  set  aside  a  demurrer  as  frivolous,  not  that  it  tnuti  do  to ;  and, 
generally,  if  a  party  takes  a  step  after  an  irregularity,  he  cannot  complain  of 
the  irregularity.     Here  I  think  a  similar  rule  applies.] 

Cur.  adv.  vulL 

Patt£SON,  J.,  the  next  day  (January,  30th)  gave  judgment— I  have  no 
doubt  in  this  case  (as,  indeed,  I  intimated  during  the  course  of  the  argument 
on  the  case),  but  that  it  is  impossible  for  any  one,  whether  plaintiff  or  de- 
fendant, to  move  to  set  aside  a  demurrer  as  frivolous,  aAer  he  has  joined  in 
demurrer,  and  has  made  up  the  issue,  and  has  passed  the  record  for  trial.  I 
say  nothing  as  to  whether  this  demurrer  is  frivolous  or  not.  The  rule  must, 
therefore,  be  discharc^ed.  but  not  with  costs. 

Rule  discharged  without  costs. 

(a)  2  Dowl.  P.  C.  304. 
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BaUQmri, 


Ja:  29. 

The  leMor  of 
the  plaintiff  in 
ejectment,  ha?- 
iiig  prevented 
the  defendant 
from  going  into 
the  tmI  ques- 
tion of  title  at 
the  trial,  on 
the  ground  that 
he  was  estop- 
ped from  con- 
testing the  title 
of  his  landlord, 
the  Court 
nevert  helves 
compelled  the 
defendant  to 
py  the  coats, 
before  he  pro- 
ci'eded  with 
another  action 
of  ejectment,  as 
he  nad  impro- 
perly obtained 
the  tenant- 
riffht,  instead 
of  himself  com- 
mencing an 
action  of  eject- 
ment in  tlie 
fint  inatance. 


Doe,  dem.  Thomas  v.  Suadwell. 

AN  action  of  ejectment  had  been  brought,  in  which  Tkomat,  the  lessor  of 
plaintiff  in  the  present  action,  was  the  defendant,  and  ShadweU,  the 
present  defendant,  was  the  lessor  of  the  plaintiff  The  former  action  was  for 
difierent  property,  but  for  part  of  the  same  estate,  held  under  precisely  the 
same  title.  On  the  trial  of  the  former  action,  it  was  objected  that  Thcmat^ 
who  had  contrived  to  obtain  possession  of  the  premises  under  some  tenant- 
right,  could  not  contest  the  title  of  the  lessor  of  the  plaintiff,  who  was  the 
landlord;  but  it  was  answered,  that  the  lease,  under  which  T%oma9  was  in 
possession,  was  made  by  a  person  who  was  tenant  in  tail  only,  and  who  was 
since  dead,  and  that,  therefore,  Thonuu  was  not  in  as  tenant,  and  was  not 
precluded  from  contesting  the  title  of  the  lessor  of  the  plaintiff.  Evidence 
was  then  given  to  prove  that  the  person  in  question  was  tenant  in  tail,  but  it 
turned  out  that  he  was  tenant  in  fee.  The  lease  being  thus  still  in  existence, 
nomas  was  held  to  be  estopped  from  contesting  the  title  of  the  lessor  of  the 
plaintiff,  and  he  recovered  a  verdict.  By  this  means,  the  real  question  be- 
tween the  parties  of  title  was  not  tried.  T%niuu,  who  claimed  as  heir  ez 
parte  tnaiirndt  then  commenced  the  present  action  of  ejectment  for  a  different 
farm,  but  held  under  precisely  the  same  title.  A  rule  nut  was  then  obtained 
to  stay  the  proceedings  in  this  action,  until  the  costs  of  the  former  one  were 
paid. 

E.  F,  WilliamM, — The  lessor  of  the  plaintiff  in  the  former  ejectment, 
elected  to  shut  out  the  defendant  from  trying  the  real  question  of  title  be- 
tween them,  by  setting  up  the  rule  of  law  that  a  tenant  is  estopped  from  con- 
testing his  landlord's  title.  This  case,  in  consequence,  does  not  come  within 
the  general  rule  of  practice,  as  to  btaying  proceedings  in  a  second  ejectment, 
until  the  costs  of  a  former  one  are  paid. 

Chilton,  contrd. — The  rule  of  practice  is  laid  down  by  Mr.  Tidd, 
who  states  that  it  is  immaterial  whether  the  second  ejectment  be  brought  by 
the  lessor  of  the  plaintiff,  or  by  the  defendant,  in  the  former  one ;  and  whether  it 
be  for  the  same,  or  different,  premises,  so  as  it  be  09  the  same  title,  and  for 
part  of  the  same  estate  (a).  It  is  contended,  on  the  other  side,  that  as  the 
lessor  of  the  plaintiff  in  the  former  action  set  up  the  estoppel,  so  as  to  pre- 
vent the  real  question  of  title  being  tried,  he  is  not  now  to  be  entitled  to  this 
rule ;  but  the  conduct  of  Thomas  is  a  sufficient  answer  to  that  argument. 
Instead  of  bringing  an  ejectment  himself,  when  the  question  of  his  title  would 
have  been  fairly  gone  into,  he  contrived  to  place  himself  in  the  advantageous 
position  of  defendant  in  ejectment,  and  having  failed  in  recovering  any  benefit 
from  that  wrongful  act,  he  now  seeks  to  evade  the  ordinary  rule  as  to  the 
payment  of  the  costs.  The  vexation  to  which  the  present  defendant  has  been 
subjected,  brings  the  case  within  the  rule  of  practice  laid  down  by  Mr.  Tidd. 

Cur,  adv.  vuit. 


(a)  p.  1232-3,  9th  edit. 
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Pattbson,  J^  aftcrwarcb  (January,  3l8t)  gave  judgment. — ^This  wua  a      B^Omrt, 
question  on  a  rule  to  stay  the  proceedings  in  an  ejectment,  until  the  costs  of     dq^^  ^^^^ 
a  former  ejectment  were  paid.     I  have  no  doubt  but  that  the  fact  of  the  party       Thomas 
who  was  defendant  in  one  action,  being  the  lessor  of  the  plaintiff  in  the  other,     Shadwill. 
makes  no  difference  as  to  granting  the  present  application ;  and,  indeed,  it  is 
not  contended  that  it  does  {b).     The  only  point  contended  for,  was  that  in 
the  first  ejectment,  the  lessor  of  the  plaintiff  took  advantage  of  the  estoppel 
as  between  tenant  and  landlord,  and  so  prevented  the  defendant  from  setting 
up  a  different  title  to  the  property.     But  the  answer  to  that  objection  is,  I 
think,  satisfactory,  namely,  that  the  defendant  obtained  admission  into  the 
property  in  a  way  which  was  not  right,    lie  ought,  instead,  to  have  made  him- 
self lessor  of  the  plaintiff  in  an  action  of  ejectment,  and  so  have  tried  his  title. 
Hie  case,  therefore,  comes  within  the  usual  course  of  practice  on  these  ap« 
plications,  and  the  rule  must  be  made  absolute. 

Rule  absolute. 

(/>)  See  Doe,  d.  Rees  v.  Thomas,  4  Ad.  &  £1.  348. 


PaRM BTER  V.  ReBD.  Jam.  SO. 

#^    TURNER  moved  that  the  service  of  the  writ  of  summons  in  this  case  on  The  Court  ean- 
the  attorney  of  the  defendant,  might  be  deemed  good  service.      The  ^torneywhoii 
action  was  fbr  breaches  of  an  agreement,  and  the  defendant  had  commenced  pro«ecuttng  a 
a  cross  action  on  the  same  agreement,  which  he  was  prosecuting  by  the  a  defendant,  to 
attorney  in  question.     On  going  to  serve  the  defendant  with  the  writ  of  Jj^e  of  Uie  writ 
summons  in  this  action,  at  his  house  at  Backing,  the  person  was  told  that  he  of  aummons, 
was  at  CkMmbridge,  and  on  going  again  a  few  days  afterwards,  he  was  told  v^p?ng*wit*of 
that  the  defendant  had  not  returned.     It  was  afterwards  discovered  that  on  the  way  to 
both  days  he  was  seen  in  Backing,  and  it  was  sworn  that  it  was  believed  he 
was  keeping  out  of  the  way  to  avoid  service.     It  was  submitted,  that  as  the 
eflect  of  the  defendant's  conduct  would  be  to  enable  him  to  bring  on  his  ac- 
tion for  trial  at  the  next  Assizes,  while  the  plaintiff  would  be  prevented  tak- 
ing down  his,  the  Court  would  grant  this  rule  instead  of  compelling  the 
plaintiff  ta  proceed  by  the  more  dilatory  course  by  distringas. 

CoLBRiDGB,  J. — ^I  must  take  care  how  I  grant  such  a  rule.  I  have  no  au- 
thority to  do  so,  as  I  cannot  compel  either  the  attorney  or  the  defendant  to 
accept  sucl^  a  service.  That  is  a  matter  of  arrangement  between  the  attor- 
ney and  his  client  themselves.  I  do .  not  see  why  the  ordinary  proceedings 
by  distringas  should  not  be  adopted. 

Rule  refused. 


676  TERM  REPORTS  in  thb  QUEEN'S  BENCH. 


BaaOmrt.  MORVAN  V.   EaSTWICK. 

/on.  90. 

If  a  pUintiff,  in  |^UBSEQUENT  to  the  oommenoement  of  this  action,  the  plaintiff  obtained 

l«SIfobtIin«  **"®  ^«'**'  judge'*  order  to  be  allowed  to  sue  in  fonnd  ptnipeni.    The 

«D  order  to  sue  defendant  thereupon,  not  liking  to  contest  the  debt  with  a  pauper,  as  he 

defendanTcaD.    would  not  be  able  to  recover  costs,  took  out  a  summons  to  stay  the  proceed- 

not  thereunon    Jngg  on  payment  of  the  debt  only.     This  was  opposed,  on  the  ground  that  it 

to  Btay  the  pro-  was  unusual  to  stay  the  proceedings  on  payment  of  the  debt  only,  without 

pmHent  of  the  ^^®  ^^^  >  ^^^  '^  ^^  argued,  that  if  the  plaintiff  had  sued  as  a  pauper  in  the 

debt  only,         first  instance,  the  costs  would  not  have  been  incurred,  as  the  defendant  would, 

cott^"^  ^  ^       >'i  ^^^  ^^^»  ^^^  elected  to  have  paid  the  debt  at  once,  rather  than  contest 

the  question   of  liability  with  a  pauper,  and  that  it  ought  therefore  to  be 

shewn  that  the  plaintiff's  poverty  had  arisen  since  the  commencement  of  the 

action.      The  judge  before  whom  the  summons  was  heard,  then  made  an 

order,  "  that  on  payment  of  the  debt  (the  question  of  costs  to  be  left  with 

the  Master,)  the  proceedings  should  be  stayed."    On  going  before  the  master 

(Goodrich)^  he  required  an  affidavit  of  the  plaintiff *s  circumstances  at  the  time 

of  the  commencement  of  the  action ;  the  plaintiff  produced  one  which  was  not 

sufficiently  satisfactory,  and  the  Master  then  asked  for  a  further  affidavit.  The 

plaintiff  did  not  again  attend  before  the  Master,  or  produce  such  an  affidavit, 

whereupon  the  Master,  as  a  matter  of  form,  made  an  allocatur  for  3«.  4dL  onlj. 

An  order  was  then  obtained  for  the  master  to  review  his  taxation,  when  the 

defendant  having  again  refused  to  produce  any  further  affidavit,  the  Master 

made  his  allocatur  in  the  same  way.     Another  summons  for  the  Master  to 

review  his  taxation  being  unsuccessful,  a  rule  was  obtained,  calling  on  the 

defendant  to  shew  cause  why  the  plaintiff  should  not  be  allowed  the  costs 

of  the  cause,  and  why  it  should  not  be  referred  to  the  Master  pursuant  to 

the  first  order  that  had  been  obtained. 

Humfrey  shewed  cause.— The  order  for  the  plaintiff  to  sue  as  a  pauper 
being  made  ex  parie,  the  defendant  had  no  opportunity  to  oppose  it  The 
question  of  costs  was  referred  by  the  judge's  order  to  the  Master,  and  he 
required  an  affidavit  to  be  made,  which  was  very  reasonable  under  the  cir- 
cumstances, for  it  is  hard  that  the  defendant  should  be  subjected  to  pay  costs 
which  would  not  have  been  incurred,  had  the  plaintiff  sued  as  a  pauper  from 
the  commencement  of  the  action.  It  is  sworn,  on  the  defendant's  affidavits, 
that  he  did  not  intend  to  defraud  the  plaintiff  of  a  just  debt  by  defending  the 
action,  and  that  he  merely  gave  up  his  defence  because  he  did  not  choose  to 
contest  his  liability  with  a  pauper,  on  account  of  the  unequal  position  in  which 
he  stands  with  regard  to  the  costs. 

Butt,  contra. — The  plaintiff  is  entitled  to  the  costs,  as  well  as  the 
debt,  on  staying  the  proceedings ;  and  the  question  is  not  afiected  by  the 
plaintiff  having  been  allowed  to  sue  as  a  pauper  in  the  progress  of  the  cause. 
— [Coieridffe,  J. — Is  the  question  as  to  the  costs  open  for  discussion  now  ? 
Has  it  not  been  referred  to  the  Master  by  the  judge's  order  ?] — ^It  is  sub- 
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mitted  that  it  is  still  open.    The  Master  had  no  right  to  call  on  the  plaintiff     BmlCmrt, 
to  make  the  affidavit  which  he  required. — ^He  was  then  stopped  by  the  Court.       moetaw 


Eastwiok. 


CoLBRiDGB,  J. — I  think  that  this  rule  must  be  made  absolute.  If  the 
plaintiff  had  sued  as  a  pauper  in  the  first  instance,  and  had  succeeded  in  the 
action,  he  would  have  been  entitled  to  recover  costs,  while  the  defendant 
would  not  have  been  entitled  to  recover  costs  if  he  had  succeeded.  But  instead 
of  doing  so,  the  plaintiff  obtained  an  order  to  sue  as  a  pauper  in  the  course  of 
the  cause,  and  if  he  had  gone  on  with  the  action  to  a  conclusion,  and  had 
succeeded,  he  would,  in  the  same  way,  have  had  all  the  benefit  of  the  order  to 
sue  as  a  pauper,  and  would  have  obtained  costs,  and  the  defendant  would  not 
have  been  damnified  by  that  order  having  been  obtained  in  the  course  of  the 
cause,  and  not  in  the  first  instance.  That  would  have  been  the  case 
if  the  action  had  proceeded  to  a  conclusion,  and  the  plaintiff  had  suc- 
ceeded ;  but  instead  of  that,  the  defendant  asks  to  be  allowed  to  stay  the 
proceedings  on  payment  of  the  debt  alone,  without  the  costs.  An  application 
for  that  purpose  was  opposed,  and  the  matter  was  then  referred  to  the  Master, 
and  I  must  take  it  that  it  was  intended  to  be  referred  for  the  purpose  of  in- 
<]uinng  into  the  fiicts,  which  were  alleged  as  a  reason  why  the  defendant  should 
not  pay  the  costs.  I  will  take  it  that  they  were  inquired  into,  and  I  will  also 
take  it  that  the  answer,  on  the  part  of  the  plaintiff,  was  the  roost  unsatisfactory 
one  that  could  be,  still  that  will  not  alter  the  legal  conclusion  to  which  1 
must  come.  It  will  not  affect  the  question  of  costs ;  for  the  order  to  sue  as  a 
pauper  is  one  which,  by  law,  entitles  the  plaintiff  to  receive  costs,  but  not  to 
pay  them.  I  admit  the  hardship  of  this  decision  on  the  defendant,  who  would 
have  paid  the  debt  in  the  first  instance,  had  the  plaintiff  sued  as  a  pauper 
from  the  beginning.  By  his  not  having  done  so,  the  defendant  has  been  sub- 
jected to  costs  which,  in  the  other  case,  he  would  not  have  incurred;  yet 
still,  though  the  order  to  sue  as  a  pauper  is  made  ex  parte,  the  defendant 
should  have  applied  to  have  it  discharged,  unless  the  defendant  would  submit 
to  some  equitable  terms.  The  rule  must,  therefore,  be  made  absolute,  but 
the  costs  of  this  motion  cannot  be  alk>wed  to  the  plaintiff 

Rule  absolute  without  costs. 


Archer  v.  Marsh.  jan.si. 

'JpHIS  was  an  action  of  covenant,  and  the  cause  of  action  arose  on  the  Where  the 

borders  of  the  counties  of  Cambridge  and   SufM.    The  plaintiff's  S^lSlattend- 

attamey  lived  at  Mildenhail,  and  the  defendant's  at  Cambridge,    The  action  ed  in  London 

was  referred  to  an  arbitrator  in  London,  and  seventeen  meetings  were  held  traSr  on  the  *" 

before  him,  at  which  both  the  plaintiff's  attorney,  and  also  his  London  agent,  '«f«rence  of  a 

attended.    Upwards  of  600^  was  awarded  to  the  plaintiff,  and  on  taxing  the  mioterof  die. 

costs,  the  Maste/allowed  the  expences  of  the  plaintiff's  attorney  coming  up  SSrt^JJihethw 

to  London  from  MUdenhall,  for  each  of  the  seventeen  meetings  before  the  ^i*  ezpencoi 

arbitrator.    Those  expences  amounted  to  163/.    A  rulentW  having  been  Sdtn  taxing  the 

obtained  for  the  Master  to  review  his  taxation :  <^^^ 
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Bigg9  Andrews  shewed  cause,  and  contended  that  the  allowaooe  of  the  ex- 
penoes  of  the  attorney *8  attendance  before  the  arbitrator  was  a  matter  en- 
tirely for  the  discretion  of  the  Master,  with  which  the  Court  would  not 
interfere,  as  had  been  decided  by  Taunton^  J.,  in  the  case  of  Panlot  t. 
Foy{a). 

MauU  and  Wailingery  canird,  contended  that  the  attendance  of  the  attor- 
ney was  very  unnecessary,  and  that  in  the  case  cited,  a  similar  item  of 
charge  had  been  disallowed  by  the  Master. 

Patteson,  J. — I  do  not  see  that  Taunton,  J.,  expressed  any  opinion  in 
the  case  of  Parsloe  v.  Joy,  as  to  the  allowance  of  the  item  having  been  nghl 
or  wrong  ;  he  only  said  that  it  was  a  matter  peculiarly  fit  for  the  considera- 
tion of  the  Master.  That  case,  therefore,  is  no  authority  for  saying  that  the 
expence  of  the  country  attorney's  attendance  is  not  to  be  allowed  in  any 
case  ;  and  the  Master  says,  that  it  depends  on  the  particular  circumstanoes 
of  each  case,  whether  it  is  allowed  or  not.  I  remember  that  there  was  a  similar 
case  to  the  present  before  me  in  this  Court,  where  a  person  of  the  name 
of  Barker  was  a  party,  in  which  I  thought  that  the  Master  was  the  proper 
person  to  determine  the  questbn ;  and  so  I  think  that  he  is  in  this  case. 
Of  all  things  it  is  more  peculiarly  one  for  the  Master's  discretion;  and  it  is 
a  bad  practice  to  interfere  with  that  discretion,  unless  there  has  been  some- 
thing very  wrong.  I  see  no  distinction  between  the  case  of  attendance  at  a 
trial,  or  before  an  arbitrator,  though  a  trial  all  takes  place  at  one  time,  and 
therefore  the  attendance  of  the  attorney  may  be  more  necessary  than  before 
an  arbitrator,  where  an  omission  at  one  meeting  may  be  remedied  at  a  sub- 
sequent one.  But  my  opinion  proceeds  on  the  g^und  that  it  is  a  matter 
for  the  Master  to  determine.  In  this  case  also,  he  is  not  now  dissatisfied  with 
his  decision,  and  no  fresh  matter  is  brought  before  the  Court  The  rule 
must  therefore  be  discharged. 

Rule  dischargei 

(a)  2  Dowl.  P.  C.  181. 


Jam,  31.  Ex  parte  Robins  and  others. 

nnHIS  was  an  application  for  a  mandamus,  directed  to  the  London  and 
Birmingham  Railway  Company,  to  compel  them  to  convey  along  the 
railway,  in  the  company's  carriages,  the  goods  of  the  applicants,  who  were 
general  carriers.  The  company  was  incorporated  by  a  private  Act  of  Par- 
liament, 3  &  4  Will.  4,  c.  xxxvi.  The  railway  was  completed,  and  the  company 
had  advertised  that  they  had  made  arrangements  for  the  conveyance  of  goods 
along  the  railway  to  the  different  places  on  tbe  line.  Application  had  then 
been  made  by  Messrs.  Robins  to  have  their  goods  taken  by  the  Company's 


1.  Jlfatiiamiit 
refuted  to  com- 
pel a  railway 
company  to 
conTcy  goods 
along  the  rail- 
way, where 
they  had 
Agreed  with 
•ome  carriers 
to  carry  their 
goods  to  the 

exclusion  of  all  , 

others,  it  not  appearing  that  they  were  compelled  by  their  Act  of  incarporation  to  convey  all 
goods  offered  for  conveyance. 

2.  The  Court  will  not  grant  a  mandamui  to  enforce  the  general  law  of  the  land,  where  it  may 
be  enforced  by  action,  though  they  will  in  some  cases,  where  it  may  be  enforced  by  indicts 
ment. 
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carriages,  but  they  had  been  several  times  refused.     It  appeared  that  the      'B^Gm^. 
company  had  made  arrangements  to  carry  goods  for  another  firm  of  carriers        £,  pg^n^ 
only,  whereby  that  firm  obtained  a  monopoly  of  the  conveyance  of  goods       Robins. 
along  the  line  of  road.     The  Act  of  incorporation  contained  no  clause  com- 
pelling the  company  to  convey  all  goods  sent  for  conveyance  (a). 

F.  V.  Lety  in  support  of  the  application. — ^The  company  are  bound  to 
convey  all  goods  oflcred  for  conveyance  equally,  and  have  no  right  to  give  a 
preference  to  one  carrier  over  another.  The  recital  at  the  commencement  of 
the  Act  of  incorporation,  shews  the  intention  of  the  legislature  in  granting  the 
powers  conferred  on  the  company,  to  have  been,  amongst  other  things,  to 
facilitate  the  means  of  transit  of  goods  along  the  line  of  road  from  London  to 
Birmingham ;  and  that  intention  will  be  partly  defeated  by  the  company 
giving  a  preference  to  one  carrier  above  another.  Even  supposing  that  there 
is  another  remedy  open  to  these  applicants,  either  by  indictment  or  by  action, 
still  the  Court  will,  in  a  case  like  the  present,  grant  a  tmrndamuSf  for  neither 
an  indictment  nor  an  action  will  be  an  eflectual  remedy  to  the  grievance.  In 
the  case  of  T%e  King  v.  The  Commitnoners  of  Dean  Indoeure  (6),  Lord 
ElUnborough  intimated  an  opinion,  that  a  mandamue  might  be  granted 
where  an  indictment  would  not  afibrd  so  convenient  a  mode  of  remedy.  That 
opinion  was  acted  on  in  the  case  of  The  King  v.  The  Severn  and  Wye  Rail" 
way  Company  {e);  and  the  judgment  of  Best^  J.,  in  that  case,  is  very  ap- 
plicable to  the  present.  He  says,  **  Both  upon  principal  and  authority,  I  am 
of  opinion,  that  the  Court  ought  to  grant  this  mtmdamue.  Numerous  appli- 
cations are  made  to  Parliament  by  speculative  individuals,  to  form  these 

(a)  The  following  provisioDs  of  the  rectors,  by  virtue  of  the  powers  to  them 
Act  were  referred  to.  It  began  by  re-  respectively  by  this  Act  granted." 
citing,  *<  Whereas  the  making  a  railway,  Sec.  172.  *'  And  be  it  &rther  enacted, 
with  proper  works  and  conveniences  That  it  shall  be  lawful  for  the  said  corn- 
connected  therewith,  for  the  carriage  of  pany  to  demand,  receive,  and  recover,  to 
passengers,  goods  and  merchandize  from  and  for  the  use  and  benefit  of  the  said 
London  to  Birmingham,  will  prove  of  company,  for  the  tonnage  of  all  articles, 
great  public  advantage,  by  opening  an  matters  and  things,  which  shall  be  con- 
additional,  cheap,  certain  and  expedi-  veyed  upon  or  along  the  said  railway, 
tious  communication  between  the  me-  any  rates  or  tolls  not  exceeding  the  fol- 
tropolis,  the  port  of  London,  and  the  lowing."  Amongst  these  tolls  was  this, 
large  manufacturing  town  and  neigh-  "  For  all  cotton  and  other  wools,  hides, 
bourhood  of  Birmingham  aforesaid,  and  drugs,  manufactured  goods,  and  all 
will  at  the  same  time  facilitate  the  means  other  wares,  merchandize,  articles,  mat^ 
of  transit  and  traffic  for  passengers,  ters,  or  things,  the  sum  of  three-pence 
goods,  and  merchandize,  between  those  per  ton  per  mile." 
places  and  the  adjacent  district,  and  the  Sec.  174.  <*  And  be  it  further  enacted, 
several  intermediate  towns  and  places,  That  it  shall  be  lawful  for  the  said  com- 
iecJ'"  pany,  and  they  are  hereby  empowered 

Sec.  17L  ''And  be  it  further  enacted,  to  provide  locomotive  engines  or  other 
That  all  persons  shall  have  free  liberty  power  for  the  drawing  or  propelling  of 
to  pass  along  and  upon,  and  to  use  and  any  articles,  matters,  or  things,  persons, 
employ  the  said  railway,  with  carriages  cattle,  or  animals,  upon  the  said  rail- 
properly  constructed  as  by  this  Act  di-  way,  and  to  receive,  demand,  and  recover 
rected,  upon  payment  only  of  such  rates  such  sums  of  money  for  the  use  of  such 
and  tolls  as  shall  be  demanded  by  the  engines  or  other  power,  as  the  said 
said  company,  not  exceeding  the  respec-  company  shall  think  proper,  in  addition 
tive  rates  or  tolls  by  this  Act  authorized,  to  the  several  other  rates,  tolls,  or  sums 
and  subject  to  the  rules  and  regulations  by  this  Act  authorized  to  be  taken 
which  shall  from  time  to  time  be  made  "  (b)  2  M.  &  Selw.  80. 
by  the  said  company,  or  by  the  said  di-  (c)  2  B.  &  Aid.  646. 
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B«l^i»t.  navigable  canals  and  railways :  great  public  benefits  are  held  out  as  an  in- 
Ex  parte  ducement  to  the  legislature  to  sanction  these  undertakings ;  and  when  their 
RoBiHt.  .  sanction  is  obtained,  is  it  to  be  permitted  to  these  persons  to  say.  that  they 
will  do  only  that  which  is  beneficial  to  themselves,  and  disregard  entirely  the 
interest  of  the  public!  It  has  been  argued  in  this  case,  that  there  is  a 
specific  remedy  by  indictment,  and  that,  therefore,  we  ought  not  to  grant  a 
mimdamuM,  I  think,  however,  that  that  objection  ought  not  to  prevail  in 
this  case,  for  an  indictment  does  not  afiTord  a  remedy  equally  eflectiial  to 
compel  the  reinstating  of  the  road,  which  is  the  purpose  to  be  answered  by 
the  granting  of  this  writ."  So  here,  this  company  have  held  out  advantages 
to  the  public,  of  which  they  are  now  seeking  to  deprive  them,  by  favouring  a 
particular  carrier  in  preference  to  all  others.  Here  also,  if  an  action  would 
lie  against  the  company,  the  Court  will  nevertheless  grant  a  mandamut,  as 
the  remedy  by  action  would  be  so  ineffectual.  The  company,  moreover,  have 
held  themselves  out  to  the  public  to  be  public  carriers,  and  therefore,  by  the 
common  law,  are  bound  to  carry  all  goods  offered  to  them  for  conveyance. 

Pattbson,  J. — I  wish  this  case  had  been  moved  earlier  in  the  Terra,  so 
that  I  might  have  spoken  to  the  other  judges ;  but,  however,  it  seems  to  me 
that  I  shall  only  do  a  great  injury  to  the  applicants  if  I  were  to  grant  the  ap- 
plication, as  it  would  be  impossible  to  sustain  the  numdamus.    It  would  only 
therefore,  be  a  delay  to  the  applicants,  in  seeking  any  other  remedy  that  they 
may  have.     A  mandamu9,  if  granted  at  all,  must  be  to  do  something  which  the 
company  are  required  to  do  by  the  Act  of  Parliament,  not  something  whidi 
they  are  required  to  do  by  the  general  law  of  the  land.    Now  it  is  admitted 
that  there  is  no  clause  in  the  Act,  requiring  the  company  to  take  the  goods 
of  all  persons  who  present  them  for  conveyance,  in  the  carriages  of  the  com- 
pany ;  and  indeed  the  Act  seems  rather  to  negative  such  an  obligation.    The 
171st  section  authorizes  all  persons  to  use  the  railway,  with  carriages  pro- 
perly constructed,  on  payment  of  certain  rates ;  and  it  seems,  therefore,  that 
the  present  applicants  may  make  carriages  of  their  own,  and  may  require  the 
company  to  allow  them  to  be  conveyed  along  the  railroad.     By  the  n4tb 
section,   the  company  are  empowered,    not  required,   to   provide  locomo- 
tive engines^  or  other  power  for  drawing  things   along  the  railway,  and 
may  recover  such  sums  of  money  for  the  use  of  them,  as  they  thinic 
proper,  in  addition  to  the  other  rates  authorized  to  be  taken.     It  seems  there- 
fore, that  it  was  not  intended  by  the  Act  to  compel  the  company  to  take  all 
goods  of  all  persons  which  might  be  offered  to  be  conveyed.     The  argument 
next  is,  that  the  company  have  held  themselves  out  to  the  world  as  common 
carriers,  and  that  they  are  therefore  within  the  general  law,  and  are  obliged 
in  consequence  to  carry  all  goods,  if  they  have  room  and  means;  and  that 
therefore  they  have  no  right  to  do  so  great  an  injury  to  one  set  of  carriers, 
as  to  refuse  their  goods,  and  to  take  the  goods  of  others.     It  is  ai^ued  that 
that  cannot  be  done  by  the  general  law  of  the  land  ;  but  a  breach  of  the  ge- 
neral law  of  the  land  is  the  subject  of  an  action.     The  Court  will  never  grant 
a  numdamue  to  enforce  the  general  law  of  the  land,  which  may  be  enforced 
by  an  action.    They  will,  however,  in  some  cases  grant  a  mandamtu  to  do 
that  which  may  be  enforced  by  indictment,  as  was  determmed  in  the  cases 
that  have  been  cited,  of  which  I  see  the  full  force.     A  rule,  therefort,  cannot 

be  granted  in  this  case. 

Rule  refused. 
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WiNTLB  V.    Lord  ChETWYND.  BaOCowt., 

Jan,  31. 
rw%0  a  writ  o^Ji.fa.,  issued  in  this  cause,  the  sheriff  of  Oxfordshire  returned      LA  return 

as  follows  : — *'  By  virtue  of  this  writ,  and  of  another  writ  of  fieri  facias  the*iihenff  hw 

to  me  delivered  prior  to  the  receipt  of  this  writ,  I  hav^  seised  and  taken  in  ^^J^^gj;^^ 

execution  goods  and  chattels  of  the  within-named  defendant,  which  remain  another  writ,  b 

ui  my  hands  unsold,  for  want  of  buyers;  value  uncertain."    A  rule  nisi  ^*2;Theretttra 

navine  been  obtained  to  set  aside  this  return  :  •*»*J^  that  the 

^  l^ooaf  remained 

in  the  sheriff's 

ByUs  shewed  cause.— Two  objections  are  made  to  this  return.    The  first  ^fl^J^.^^ 

is,  that  the  value  of  the  goods  seized  ought  to  be  stated.    This,  however,  is  HM,  that 

the  ordinary  way  in  which  these  returns  are  made.    The  estimated  value  of  {,*»? *fo,*5jot 

the  goods  is  immaterial  and  will  not  bind  the  sheriff,  as  appears  from  the  case  stating  the 

of  Sfy  Y.  Fineh(a);  but  he  may  afterwards  sell  them  for  less.     It  would  g^,  although 

indeed  be  very  hard  on  him  if  it  were  to  bind  him,  as  the  value  stated  on  the  *^®  ??*"?»_ 

.  ,  wouia  not  be 

return  is  merely  a  value  estimated   by   appraisement.     In  the  case   of  hound  by  that 

Ruston  V.  Hatfield  {b),  the  return  made  was  "  value  unknown,'*  which  does  ' 

not  materially  differ  from  the  present ;  and  though  in  that  case  another  point 
was  decided,  yet  no  objection  was  made  to  that  return.  When  a  venditioni 
exponas  is  issued,  it  will  be  necessary  to  make  a  more  explicit  return  of  the 
value  of  the  goods ;  but  it  is  submitted,  that  to  the  fieri  facias,  this  state- 
ment of  the  value  is  sufficient.  The  second  objection  is,  that  the  amount  for 
which  the  Gnt  fieri  facias  issued,  is  not  stated;  but  if  it  is  unnecessary  to 
state  the  value  of  the  goods,  it  is  also  unnecessary  to  state  that  amount,  for 
the  knowledge  of  that  amount  can  be  of  no  use  to  the  plaintiff.  Besides,  the 
plaintiff  has  no  right  to  call  on  the  sheriff  to  state  that  amount.  The  return, 
therefore,  is  good,  and  this  rule  must  be  discharged. 

Hoggins,  eontrd. — This  return  is  bad,  for  not  stating  under  which  of  the 
two  writs  the  goods  have  been  seised.  The  plaintiff  is,  moreover,  entitled  to 
have  such  a  return  as  will  enable  him  to  see  whether  it  is  of  any  use  to 
iBfloe  a  venditioni  exponas.  The  value  of  the  goods,  and  the  amount  for  which 
the  previous  writ  issued,  ought  therefore  to  be  stated.  The  sheriff  however 
would  not  be  bound  by  the  value  of  the  goods  as  returned,  unless  there  was 
any  fraud  or  negligence  on  his  part.  Even  granting  that  in  ordinary  cases 
this  return,  as  to  the  value  of  the  goods,  is  that  commonly  made,  where 
goods  remain  in  the  hands  of  the  sheriff  for  want  of  buyers,  yet  it  cannot 
be  a  good  return  in  a  case  like  the  present,  where  there  is  a  prior  writ 
which  is  to  be  satisfied  first. 

Pattbson,  J. — ^It  seems  to  me  that  there  is  a  vice  in  this  return,  which  has 
not  been  sufficiently  alluded  to,  namely,  that  the  sheriff  cannot  return  that 
he  has  seized  goods  by  virtue  of  two  writs.  He  cannot  do  that.  It  is  im- 
possible that  he  can  seize  under  two,  as  one  of  them  must  have  a  priority. 

(a)  Cro.  Jac.  514-  2  Rol.  Bep.  57 ;         (b)  3  Barn.  &  Aid.  204. 
Godb.276.  r  vy 
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He  ought  to  state  expressly  that  he  has  or  has  not  seized  goods  nnder  the 
writ.  I  think  also  that  this  return  is  bad,  on  the  ground  that  it  does  not 
state  the  value  of  the  goods  seized.  Where  there  are  two  writs,  though  the 
sheriff  would  not  be  bound  by  the  precise  value  which  he  returns  the 
goods  to  be  of,  yet  he  must  make  a  return  as  to  their  value,  as  well  as  he 
can. 

/  Rule  absolute. 


/on.  31. 


SiOGERs  V.  Nichols. 


1.  Antecept- 
aiice  of  a  bill 
paymble  at  a 
particular  place 
**  and  not  elae- 
where,"  but  not 
aajing  at  that 
place  "  only/' 
IB  a  special  ac- 
ceptance within 
the  Stat.  1  &  2 
G.  4,  c.  78. 

9.  A  sheriff 
having  refused 
to  amend  the 
record,  which 
contained  the 
words  **  and 
not  elsewhere/' 
which  words 
were  not  in  the 
Mcepttncp,  the 
Court  refused 
to  nonsuit  the 

Slaintiff,  but 
irected  a  new 
trial. 


nnHIS  was  an  action  of  assumpiit,  by  indorsee  against  the  indorser  of  a 
bill  of  exchange,  for  50/.  The  declaration  contained  a  count  on  the 
bill,  stating  the  acceptance  thus — ''  and  the  said  E.  Alderson  (the  drawee), 
accepted  the  said  bill,  payable  at  TTumuis  SmMs,  King*t  Arms,  WkiU- 
ehapel,  and  not  elsewhere.*'  There  was  also  a  count  on  an  account  stated. 
There  was  a  plea  to  the  first  count,  that  the  defendant  did  not  indorse  the 
bill  in  manner  and  form,  &c.,  on  which  issue  was  joined.  There  were  also 
other  pleas,  which  were  immaterial,  but  no  plea  denying  the  acceptance.  At 
the  trial  before  the  under-sheriff,  when  the  bill  was  produced,  it  agreed  in 
every  thing  with  the  statement  in  the  declaration,  except  that  the  acceptance 
had  not  the  words,  **  and  not  elsewhere.'*  It  was  objected  on  the  part  of 
the  defendant,  that  this  was  a  fatal  variance ;  the  under-sheriff  was  then  re- 
quested to  amend  the  record  which  he  refused  to  do.  He  however  held  the 
objection  to  be  immaterial,  but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit  on  the  point,  and  the  jury  gave  a  verdict  for  the  plaintiff  for  IS/,  the 
balance  claimed  by  the  particulars.  A  rule  nisi  having  been  obtained  to  set 
aside  the  verdict,  and  enter  a  nonsuit : 

C,  C.  Janes  shewed  cause. — It  is  contended  in  support  of  this  rule,  that 
there  was  a  material  variance,  as  the  acceptance  stated  was  a  special  accept- 
ance, while  the  one  proved,  was  a  general  acceptance.  It  is  however  sub- 
mitted, that  the  acceptance  stated,  was  only  a  general  acceptance.  The 
question  depends  on  the  Statute  1  &  2  Geo.  4,  c.  78,  which  enacts,  that  "  if 
the  acceptor  shall  in  his  acceptance  express  that  he  accepts  the  bill,  payable 
at  a  banker's  house  or  other  place  only,  and  not  otherwise  or  elsewhere,'* 
the  acceptance  shall  be  deemed  a  qualified  acceptance.  In  the  present  case, 
though  the  acceptance  is  stated  to  have  been  at  a  certain  place,  "  and  not 
elsewhere,"  it  is  not  stated  to  be  at  that  place  ''  only,"  which  it  is  submitted 
that  the  Act  requires ;  and  it  is  therefore  a  general  acceptance,  and  there  was 
no  material  variance.  In  Turner  v.  Harden  (a),  it  was  held  that  the  ab- 
sence of  the  words  required  by  the  Statute,  made  an  acceptance  a  general 
one  only.  In  Tanner  v.  Bean  (^),  it  was  moreover  held,  that  in  an  action 
by  indorsee  against  indorsor,  it  was  unnecessary  to  prove  an  allegation  of  the 


(a)  4  Bam.  &  Cress.  1 ;  6  Dowl. 
Ryl.  5;  Ry.  &  Mood.  215. 


Ryl 


b)  4  Barn.  &  Cress.  312;  6  Duwl.& 
338. 
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acceptance  in  the  declaration,  and  it  is  the  less  necessary  now  to  prove  it.  Baa  Omrt, 
there  being  no  plea  denying  the  acceptance.  Exon  v.  Rtunel  (c),  may  per- 
haps be  relied  on  by  the  other  side.  In  that  case  there  was  an  allegation  of 
a  promise  to  pay  a  note  at  a  particular  place,  and  on  the  note  being  pro- 
duced, it  appeared  that  a  memorandum  of  that  place  was  not  part  of  the 
note,  and  it  was  held  that  it  was  a  fatal  variance ;  but  in  that  case  it  was 
alleged  that  the  defendant  '*  thereby"  promised,  which  is  not  the  allegation 
in  the  present  case.  In  Hardy  v.  Woodroofe  (d),  that  decision  was  relied 
on,  but  the  distinction  was  drawn  that  the  particular  place  of  payment  was 
not  alleged  to  be  part  of  the  note  itseld  The  under-sheriff  ought  moreover 
to  have  made  the  amendment  as  required.  In  Jelf  v.  Oriei  (0),  it  is  true 
that  an  amendment  something  similar  to  the  present  was  refused,  but  that 
was  under  the  Statute  of  9  Geo,  4,  c.  15  ;  this  amendment  might  have  been 
niade  under  the  Statute  3  &  4  fVili,  4,  c.  42,  s.  23. 

SHammers,  etnUrd. — The  sheriff  having  refused  to  amend  the  record,  the 
defendant  is  entitled  to  insist  on  the  strict  point  of  law  as  to  the  variance; 
The  acceptance  is  a  material  part  of  the  description  of  the  bill  (/) ;  and 
there  can  be  no  doubt  but  that  this  is  a  special  acceptance  within  the  mean- 
ing of  the  Statute  1  &  2  Geo.  4,  c.  78.  That  Statute  does  not  require  any 
particular  form  of  words  to  be  used  in  making  a  special  acceptance,  and 
does  not  require  that  the  word  ''  only "  should  be  used,  as  is  argued  on 
the  other  side ;  nor  would  that  word  have  strengthened  the  meaning  of  (his 
acceptance.  There  was  then  a  clear  variance  in  a  nuterial  point,  and  this 
rule  must  be  made  absolute. 

PATTESOtf,  J. — I  quite  agree  with  Mr.  Stammers  on  the  point  as  to  the 
acceptance.  I  do  not  know  whether  the  word  *'  only"  was  intended  by  the 
legislature  to  be  necessary  to  make  a  special  acceptance.  However  the  in- 
tention may  have  been,  I  think  that  the  words  "  and  not  elsewhere,"  alone 
are  sufficient  to  make  this  a  special  acceptance  within  the  Act,  so  that  the 
word  "  only "  is  not  necessary.  But  then  the  Under-sheriff  was  bound  to 
have  amended  the  record  as  to  this  variance,  and  I  shall  not  therefore  non- 
suit the  plaintiff  It  is  a  question  for  me  to  decide,  and  I  am  at  liberty  to 
direct  what  shall  be  done,  for  the  Statute  8  &  4  Wiil.  4,  c.  42,  s.  23,  allow- 
ing these  amendments,  enacts,  that  if  a  party  is  dissatisfiea  with  the  decision 
of  the  sheriff,  he  may  appeal  to  the  Court  for  a  new  trial.  I  shall  therefore 
direct  a  new  trial.  The  rule,  it  is  true,  is  to  enter  a  nonsuit,  but  the  Court 
has  power  to  remodel  it,  and  I  shall  certainly  do  it.  The  costs  of  the 
former  trial  are  to  abide  the  event  of  the  new  trial. 

Rule  absolute,  accordingly. 

(e)  4  M.  &  Selw.  505.  (/}  See  Cowie  v.  Halsall,  4  B.  &  Aid. 

(/)  2  Stark.  319.  197;  3  Stark.  36;  and  Macintosh  t. 

(e)  4  Car.  &  P.  22.  Ht^don,  By.  k  Mood.  362. 
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BaUComt. 

/on.  15. 

AD  effacting 
■enrice  of  a  de- 
claration  in 
ejectment,  the 
notice  mutt  be 
read  over  and 
explained  to 
the  tenant  in 
potaeMion, 
though  from 
hia  rank  in  life 
it  ia  probable 
that  he  will 
underatand  the 
object  of  the 
aenrioe. 


Doe,  dem.  Scrivbn  t.  Roe. 

W  BAYLEY  moved  for  judgment  agamst  the  casual  ejector.  The  only 
point  was,  that  when  the  service  was  eflected  on  the  tenant  in  posses- 
sion, the  notice  was  not  read  over  and  explained  to  him.  It  was  submitted, 
that  as  the  tenant  was  a  schoolmaster,  it  was  unnecessary  to  read  it  over  and 
explain  it,  as  it  must  be  supposed  that  he  was  quite  competent  to  under- 
stand the  meaning  of  the  service.  The  case  of  Dae,  d.  Jones  v.  Roe  (a), 
was  referred  to,  and  it  was  submitted  that  at  least  a  rule  nui  might  be 
granted. 

Pattbson,  J.-^I  cannot  take  notice  of  what  may  be  the  understanding  of 
the  tenant  in  possession.  In  the  case  cited,  the  tenant  read  over  the  deck- 
ration,  and  stated  that  he  understood  the  nature  and  object  of  it,  which 
entirely  distinguishes  the  case.  I  am  averse  to  depart  from  the  ordinary 
rules  of  practice,  and  cannot  grant  even  a  rule  fit«t. 

Rule  refused. 


(a)  1  Dowl.  P.  L.  5ia 


Jew.  S9L 


Dob,  dem.  Ashbt  t;.  Rob. 


A  miatake  in 
the  Christian 
name  of  the 
tenant  in  poa- 
aetaion,  in  the 
notice  at  the 
foot  of  the  d^ 
claration  in 
ejectment,  ia 
immateriaL 


MWILLER  moved  for  judgment  against  the  casual  ejector.  The  only 
question  was,  that  in  the  notice  at  the  foot  of  the  declaratioD,  the 
christian  name  of  one  of  the  tenants  in  possession,  had  been  called  William, 
instead  of  Jamee,  by  mere  mistake.  The  affidavit  stated,  that  James,  the 
person  who  was  the  tenant,  had  been  served.  It  was  submitted,  that  the 
mistake  was  immaterial,  as  the  only  object  of  the  service  was  that  the  proper 
person  should  be  served,  so  that  he  might  appear  and  defend  the  action  if 
he  pleased. 


Pattbson,  J.,  granted  the  rule  (a). 


Rule  absolute. 


(a)   S.  P.  Doe,  d.    FroH  v.    Roe, 
1  Har.  &  Wol.  217 ;  3  Dowl.  P.  C.  563; 


and  see  also  Doe,  d.  Siainion  v.  Ree^ 
6  M.  &  Selw.  203. 
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HowBLL  V.  Williams. 

W    W,  SMITH,  moved  to  make  absolute  a  rule  to  compute  princkpal  and 
interest  on  a  bill  of  exchange,  on  an  affidavit  stating  a  service  of  the 
rale  niii,  on  the  sister  of  the  defendant,  at  his  house,  which  it  was  submitted 
was  sufficient  service  (a).    A  case  was  referred  to,  in  which  it  had  been  de- 
cided that  a  similar  service  on  the  defendant's  mother,  was  sufficient. 


BailGmt 

Jan.  30. 
Serrice  of  a 
rulenin  to  com- 
pute, on  a  sister 
of  the  defend- 
ant at  his 
bouse,  is  loffi- 
dent. 


CoLBRHHSB,  J.,  granted  the  rule. 


(a)  See  Thomas  v.   Lard  Ranelagh, 
Salisbury  v.   Sweetheart,    2  Har.    & 


Rule  absolute. 

Wol.  336 ;  and  Proms  v.  CantkUy  Will. 
Wol.  k  Da?.  218. 


Ex  parte  Henry. 

JLTELLV  applied  for  a  mand^tmus  to  the  examiners  appointed  in  pursuance 
of  Keg.  HiL  T,,  6  Will.  4  (a),  requiring  them  to  examine  the  applicant 
as  to  his  fitness  and  capacity  to  act  as  an  attorney.  Mr.  Henry  had  given  the 
usual  notices  previously  to  his  application  for  a  certificate,  and  had  been  ex- 
amined in  a  former  Term,  but  the  examiners  had  refused  to  grant  him  a  cer- 
tificate, in  consequence  of  his  inability  to  answer  some  questions  relating  to 
the  practice  in  equity.  The  examiners  now  refused  to  examine  him  again, 
unless  he  gave  the  usual  Term's  notice  of  his  intention  to  apply  for  examina- 
tion. The  rule  did  not  contain  any  provision  for  a  case  of  this  description. 
Notice  of  this  application  had  been  given  to  the  examiners ;  and  they  were 
desirous  of  obtaining  the' opinion  of  the  Court,  as  to  the  construction  of  the 
rule.  The  applicant  was  now  ready  to  submit  himself  to  be  examined,  and  the 
delay  occasioned  by  a  necessity  to  give  a  fresh  notice,  would  prove  a  serious 
inconvenience  to  him. 


Q«^en*t  Benth. 

Nov.  3. 
When  a  person 
is  refused  his 
certificate  for 
admission  as  sn 
attorney,  hj 
the  examiners 
appointed  bv 
Reg..  Hit.  T., 
6  W.  4,  he  must 
give  a  Term's 
notice  of  his 
intention  to  be 
re«examined. 


Per  Curiam  (b). — We  are  of  opinion  that  there  must  be  a  fresh  notice, 
just  as  if  no  notice  had  been  previously  given. 

Rule  refused  (c). 


(a)  See  1  Han  &  Wol.  637.  Reg., 
HU.  T^^fFUl.  4,  No.  4. 

(a)  Lord  Denman,  C.  J.,  Patteson^ 
JFitiiams,  and  Coleridge,  Js. 

(c)  Es  parte  Prosser,  ante,  174,  and 


Ex  parte  MuUins,  ante,  574,  botli  in 
the  Bail  Court,  are  cases  where  the 
Court  dispensed  with  a  Term's  notice, 
after  the  examiners  had  refused  their 
certificate. 


YOU  I. 


2r 
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QMm'i  Bemk,  ClARKB  V.  MaRTIN. 

Where  the  de-  pt^^TT  iDOved  for  a  new  trial  upon  payment  of  costs,  in  an  action  of 

fendant'sat^.  trespass,   tried  before  PaU€$m,  J.,  at  the  last  Assizes  for  Keikty  in 

to  sab^mithe  which  a  verdict  was  found  for  the  plaintiff  for  17/.     It  appeared,  by  affidaTJt, 

new  *to*  rore  *^*'  ^^®  action  was  brought  by  a  tenant  against  his  landlord,  for  a  trespass, 

the  elocution  of  and  the  defendant's  attorney  was  prepared  to  produce  a  deed  which  estab- 

uut^which^  lished  a  defence  to  the  action.     The  attorney  now  stated,  that  he  had  be- 

deed  was  ma-  Heved,  before  the  trial,  that  the  deed  would  have  been  admitted  on  the  other 

out  the  defend-  ^'^^>  ^^^  ^^^^  ^®  ^^  no^»  therefore,  think  it  was  necessary  to  subpcena  the 

anf.  caaj.  the  attesting  witness. 

Coart  refuaed  ° 
a  new  trial  on 

ooatT^Uhouffh  ^^^^  submitted,  that  under  these  cireumstances,  the  Court  would  grant  a 

the  attomef  new  trial,  inasmuch  as  the  defendant's  case  had  not,  in  fact,  been  heard 

Bwore  that  be 
hadeipected 

that  the  execu.  Pgf  Curiam  (a), — We  are  of  opinion  that  the  defendant  must  abide  bj 

hare  been  ad«  this  disaster,  which  was  occasioned  by  the  n^lect  of  his  attorney. 

nitted  bfthe  Rule  refused, 
plaintiff. 

(a)  Lord  Denman^  C.  J.,  PatietoHj  WtUiami,  and  Coleridge,  Js. 


MNr.2i.      BucKTONB  Olid  EDother,  Assignees  of  Mason,  a  Bankrupt, 

V.  Frost. 

In  frortr  by  the  fW^OFER.    PUa:  that  the  plaintiffs  were  not  assignees  of  Mason,  and 

u!lfl^,^I*  issue  thereon.     At  the  trial,  before  Alder  ton,  B.,  at  the  York  Lent 

P^^*  denying  Assixes,  1837,  the  plaintiffs  proved  their  appointment  as  assignees,  but  verc 

tifle  are  aeaig-  unable  to  prove  the  petitioning  creditor's  debt,  and  the  act  of  bankruptcy. 

£tue  t^^^tl-  The  learned  judge  thereupon  directed  a  verdict  for  the  plaintiffs,  giving  leave 

tioning  credi-    for  the  defendant  to  move  to  enter  a  nonsuit 
tor's  debt  and 
the  act  of 

bankruptcy.  CressweU  having  obtained  a  rule  accordingly, 

Ahxander  and  Wighiman,  who  were  to  have  shewn  cause,  admitted  (hat 
the  same  point  had  recently  been  decided  against  them  by  the  Ck>urt  of  Com' 
mon  Pleas,  in  Butler  v.  Hobeon  (a). 

pier  Curiam  (b), — We  are  bound  by  that  authority. 

Rule  absolute. 

(ii)  4  Bing.  N.  C.  290;  1  Am.  9a  (b)  Lord  Denman,  C  J.,  Pattern, 

miliame,  and  Coleridge,  Js. 
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The  Queen  t?.  Lumsdaine  (a).  Ouee^sjench. 

April  27. 
fJPON  an  appeal  against  a  rate,  made  on  the  2d  June,  1838,  for  the  relief  Visible  stock  in 

of  the  Poor  for  the  parish  of  fVtmbomB,  in  the  county  of  Dorset,  the  s  profit  Uratl- 

Gourt  of  Quarter  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  *^^®  ^.^  ^^®    ^ 

^  ,  '         >t  r  poors  rate,  not- 

Court  on  the  followmg  case : —  withstanding 

The  rate  which  was  in  the  form  prescribed  by  the  6th  and  7th  Will.  4,  Sth'LTalochfal 
c.  96,  and  the  rules  of  the  Poor  Law  Commissioners,  was  published,  as  Assessment 
required  by  the  Statute;    No  stock  in  trade  was   rated  in   the  said  rate,  e.%;  anda'  ' 
There  was  considerable  stock  in  trade,  yielding  profit  in  the  said  parish,  at  the  nt«^»B  quash 
time  when  the  rate  was  made.     The  parish  contains  12(X)  acres,  or  there-  ground  that 
abouts,  rateable  to  the  relief  of  the  poor.     In  the  year  1833,  stock  in  trade  J^ade^lw^  *° 
not  having  been  included  in  a  rate,  made  on  the  3d  of  May  of  that  year,  for  omitted,  ai- 
tbe  relief  of  the  poor  of  the  said  parish,  an  appeal  was  entered  at  the  then  Indent  uMge 
ensuing  Mideummer  Sessions,  when  the  respondants  abandoned  the  said  ^^  ^^^  ^^>  ^"^ 
last-mentioned  rate,  and  it  was  quashed,  and  a  new  rate  was  made  on  the  existed. 
28th  of  February,  1834,  in  which  stock  in  trade  was  assessed.     From  that 
time,  stock  in  trade  continued  to  be  regularly  rated,  in  the  said  parish,  down 
to  the  month  of  June,  1835,  inclusive.     It  appeared  from  the  rate-books  of 
the  said  parish,  that  stock  in  trade  had  not  been  rated  therein  from  the  year 
1796,  until  the  said  rate  of  February,  1834,  and  there  was  no  evidence  of 
stock  in  trade  having  been  rated  in  the  parish  previously  to  1796.     Stock  in 
trade  had  not  been  assessed  in  the  said  parish  since  the  month  o{  June,  1835. 
The  question  for  the  consideration  of  the  Court  was,  whether  stock  in  trade 
yielding  profit,  in  the  said  parish,  ought  or  ought  not  to  have  been  assessed  in 
the  said  rate  made  on  the  2d  day  of  June,  1838,  and  if  this  Court  should  be  of 
the  farmer  opinion,  then  the  order  of  Sessions,  and  the  rate,  were  to  be  quashed. 

Sir  /.  Campbell,  A.  G.,  Stock,  and  Read,  in  support  of  the  order  of  Ses- 
sions.— ^For  a  considerable  period  ader  the  passing  of  the  43  Eliz.  c  2,  it  was 
very  doubtful  whether  stock  in  trade  was  rateable ;  and  whenever  the  ques- 
tion was  brought  before  this  Court,  in  Lord  ManefiekTe  time,  that  learned 
judge  seems  to  have  rested  his  decision  upon  the  usage  or  custom  which 
prevailed  in  the  particular  parish,  Rex  v.  HiU{b).  It  may,  therefore,  be 
presumed  that  the  opinion  of  Lord  Mansfield  was,  that  stock  in  trade  was 
not  rateable  under  ordinary  circumstances. — [Lord  Denman,  C.  J. — On  the 
contrary.  Lord  Mansfield  was  clearly  of  opinion  that  it  was  rateable.  If  he 
had  thought  otherwise,  he  would  have  saved  himself  much  trouble.] — ^It  was 
always  with  extreme  reluctance  that  personal  property  has  been  held  to  be  liable 
to  the  rate.  Thus  in  Rex  v.  Inhabitants  of  Barking  (c),  it  was  decided  that  a 
farmer  is  not  taxable  to  the  poors'  rate  for  his  stock ;  and  in  Rex  v.  The  In-- 
habitants  of  Witney  {d),  this  Court  seemed  to  be  of  opinion  that  stock  in 
trade  ought  not  to  be  rated.  It  must,  however,  be  admitted  that  Rex  v.  Amr- 
bleside  (e),  and  other  modem  cases,  have  decided  that  whenever  stock  in 

(a)  This  case  was  decided  in  Easter  Mr.  Hodges,  which  may  be  obtained  at 

Term,  1839,  but  it  is  inserted  here  in  the  Publisher's, 
consequence  of  its  extreme  importance.  (b)  Cowper,  613. 

See  some  observations  on  the  effect  of         (c)  1  Lord  Ray.  1281. 
tbis  decision  in   «  A  Report  of  The         Id)  5  Burr.  2634. 
Queen  v.  Lumsdaine,  with  Observations         (e)  16  East,  380. 
on  the  Parochial  Assessment  Act,''  by  2  K  2 
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Q^€n'$  Bmdk.    trade  produces  a  profit,  it  is  liable  to  be  rated;  and  if  the  Parochial  Assess- 
The  QuKSN     ^^^^  ^^^»  6  &  7  Will.  4,  c.  96,  had  not  been  passed,  it  would  have  be<ui 
9.  difficult  to  contend  that  this  rate  ought  not  to  be  quashed. 

If,  therefore,  it  be  admitted  that  stock  in  trade  was  rateable  under  the  4' 
Elu.,  the  important  question  for  the  decision  of  the  Court  is,  whether  thv 
Statute  is  not  repealed,  pro  tanto,  by  the  6  &  7  WiU.  4,  c.  96.  The  practice  of 
rating  personal  property  had  been  found  so  inconvenient  and  unjust,  and  at- 
tended with  80  many  difficulties,  that  this  Statute  was  passed  for  the  very 
purpose  of  making  the  poors'  rate  chargeable,  on  real  property  only ;  and  it  was 
the  object  and  intention  of  the  legislature,  that  personal  property  should  no 
longer  be  liable  to  contribute  to  the  rate. — [Lord  Denman,  C.  J. — It  is  po^- 
ble  that  this  might  have  been  the  intention  uf  the  legislature ;  but  if  it  was, 
I  should  have  been  glad  if  they  had  said  so.] — Another  reason  why  the  legis- 
lature desired  to  make  the  poors'  rate  a  charge  upon  real  property  only, 
arises  from  the  circumstance,  that  the  county  rate  (/),  and  also  the  highway 
rate  (i^),  is  raised  by  an  assessment  of  the  property  which  is  liable  to  coo- 
tribute  to  the  poors*  rate  (A) ;  and  it  would  be  a  gross  injustice  to  charge  per- 
sonal property,  with  the  burthen  of  contributiqg  to  these  rates.  It  is,  there- 
fore submitted  that  so  much  of  the  Stat,  of  the  43  Elig.  c.  2,  as  related  to 
the  rating  of  personal  property,  is  now  repealed.  That  Statute  enacted 
that  the  poors*  fund  shall  be  raised  "  by  taxation  of  every  inhabitant,  par- 
son, vicar,  and  other,  and  of  every  occupier  of  lands,  houses,  tithes  impro- 
priate, propriations  of  tithes,  coal  mines,  or  saleable  underwoods,  in  the  said 
parish,  for,  &c.,  to  be  gathered  out  of  the  same  parish,  according  to  the  ability 
of  the  same  parish.*'  Under  this  provision,  the  liability  of  inhabitants  to  con- 
tribute to  the  rate,  has  been  in  respect  of  two  kinds  of  personal  property, 
namely,  stock  in  trade,  and  ships ;  and  although  the  words  of  the  Statute 
might  well  have  been  held  to  be  sufficiently  extensive,  to  include  the  rateability 
of  inhabitants,  in  respect  of  salaries,  fees,  or  money  in  specie;  yet  a  strong 
current  of  decisions  tends  to  shew  that  such  sources  of  ability  do  not  render 
an  inhabitant  liable  to  be  rated  in  respect  of  them.  There  was,  therefore,  an 
anomaly  in  the  practice  of  rating  stock  in  trade,  and  shipping,  in  certain  dis- 
tricts, principally  confined  to  the  south  and  west  of  England, — [PaUesohf  I 
— The  shipping  has  contributed  to  the  poors'  rate  in  Hull  and  Liverpool.}- 
To  correct  that  anomaly,  was  the  object  of  the  legislature  in  passing  the  6 
&  7  Will,  4,  c.  96.  It  is  intituled  "  An  Act  to  regulate  Parochial  Assess- 
ments (t),*'  and  the  preamble  recites  that  "  it  is  desirable  to  establish  oneuni- 

(/)  Sfe  55  Geo.  3,  c.51,  sec.  2.  That  from  and  after  auch  period,  not 

(g)  See  5  &  6  Will.  4,  c.  50,  sec.  27.  being  earlier  than  the  2l8t  d^y  of  3ferch 

(h)  A  borough  rate  or  watch  rate,  may  next  after  the  passing  of  this  Act,  m 

also  be  made  payable  out  of  the  poors'  the  Poor  Law  commissioncra  shall,  by 

rate,  nee  1  Vict,  c  81,  ace.  1.  any  order  under  their  i^cal  of  ofiBcfi  di- 

(i)  6  &  7  mu.  4,  c.  96.— Sec.    1.  rect,  no  rate  f<»r  the  relief  of  the  poor  in 

«  Whereaa  it  ia  desirable  to  establish  JJfi^'lanrf  and //ff/e* ahall  be  allowed  br 

one  uniform  mode  of  rating  for  the  re-  any  justicea,  or  be  of  any  force,  which 

lief  ofthe  poor  throughout  ^w^/ff«rf  and  ahall  not  be  made  upon  an  estimate  of 

fl'alesy  and  to  lessen  the  costs  of  appeal  the  net  annual  value  of  the  several  berf- 

against  an  unfair  rate  ;  be  it  enacted,  by  ditiimenta  rated  thereunto ;  that  is  to 

the  King's  most  excellent  Majesty,  by  say,  of  the  rent  at  which  the  Ramc  siigbt 

and  with  the  advice  and  consent  of  the  reasonably    be    expected   to  let   from 

lorda,  spiritual  and  temporal,  and  com-  year  to  year,  free  of  all  usual  ter.auts 

mona,  in  this  present  Parliament  aaaem-  rates  aid  tiixea,  and  tithe  commutaiui' 

bled,  and  by  the  authority  of  the  same,  rent-charge,     if  any,   and    deducting 
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form  mode  of  rating,"  and  "  to  lessen  the  costs  of  appeal  against  an  unfair  Queen's  Bendt. 
rate."  The  first  section  then  enacts,  that  no  rate  shall  be  of  any  force 
*'  which  shall  not  be  made  upon  an  estimate  of  the  net  annual  value  of  the 
severai  hereditaments  rated  thereunto."  The  word,  hereditaments,  there- 
fore, confines  the  subject  of  the  rate  to  real  property;  and  stock  in 
trade,  and  other  personal  property,  does  not  come  within  the  meaning  of 
the  term. — [Lord  Denman^  C.  J. — You  contend  that  nothing  but  an  here- 
ditament is  now  liable  to  be  rated.  Is  the  interest  of  a  lessee  for  years  an 
hereditament  ?] — The  estate  which  the  owner  in  fee  has  in  the  land  is  an  here- 
ditament— [Coleridge,  J. — ^Does  not  the  Statute  seem  to  apply  only  to  the 
mode  of  rating  one  species  of  rateable  property,  namely,  hereditaments?] — The 


therefrom  the  probiihle  average  annual 
cost  of  the  repairs,  insurance,  and  other 
expences,  if  any,  necessary  to  maintain 
tlicra  in  a  state  to  cumraand  such  rent : 
Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  alter  or 
affect  the  principles  or  different  relative 
liabilities  (if  any),  according  to  which 
different  kinds  of  hereditaments  are  now 
by  law  rateable." 

Sec.  2,  enicts,  "That every  such  rate 
made  after  the  said  period,  shall,  in  ad- 
dition to  any  other  particular  which  the 
form  of  making  jut  such  rate  shall  re- 
quire to  be  set  forth,  contain  an  account 
of  every  particular  set  forth  at  the  head 
of  the  respective  columns,  in  the  form 
given  in  the  schedule  to  this  Act  annex- 
ed, BO  far  as  the  same  can  be  ascertained  ; 
and  the  churchwardens  and  overseers, 
or  Other  officers  whose  duty  it  may  be 
to  make  and  levy  the  said  rate,  or  such 
a  number  of  the  said  churchwardens  and 
overseers  or  other  officers,  as  sire  com- 
petent to  the  making  and  levying  of  the 
same,  shall,  before  the  rate  is  allowed 
by  the  justices,  sigi;  the  declaration  given 
at  the  foot  of  the  said  form,  and  other- 
wise the  said  rate  shall  be  of  no  force 
or  validity." 

Sec.  3,  enacts,  "That  when  it  shall  be 
made  to  appear  to  the  Poor  Law  com- 
missioners, by  representation  in  writing 
from  the  board  of  guardians  of  any 
union  or  parish,  under  their  common 
seal,  or  from  the  majority  of  the  church- 
wardens and  overseers,  or  other  officers 
competent  as  aforesaid  to  the  making 
and  levying  the  rate,  that  a  fair  and 
correct  estimate  for  the  aforesaid  pur- 
poses cannot  be  made  without  a  new 
valuation,  it  shall  be  lawful  for  the  Poor 
Law  commissioners,  where  they  shall  see 
fit,  to  order  a  survey,  with  or  without 
a  map  or  plan,  on  such  scale  as  they 
siiall  think  fit,  t/>  be  made  and  taken, 
of  the  messuages,  lands,  and  otlier  here- 
ditaments liable  to  poor  rates  in  such 
parish,  or  in  ah  or  any  one  or  more 
parishes  of  such  a  union,  and  a  valua- 


tion to  be  made  of  the  said  messuages, 
lands,  and  other  hereditaments,  accord- 
ing to  their  annual  value,  and  to  direct 
such  guardians  to  appoint  a  fit  person 
or  persons  to  make  and  take  every  such 
survey,  map,  or  plan  and  valuation."" 

Sec.  4,  enacts,  "  That  for  the  purpose 
of  making  every  such  survey,  mnp  or 
plan,  and  valuation,  it  shall  be  lawful 
for  the  person  or  persons  so  to  be  ap- 
pointed for  making  the  same  respec- 
tively, together  with  their  and  every  of 
their  assistants  and  servants,  at  all 
reasonable  times,  until  the  same  respec- 
tively shall  be  completed,  to  enter,  view, 
and  examine,  survey,  and  admeasuie  all 
and  every  part  of  the  messuages,  lands, 
and  other  hereditaments  aforesaid,  and 
to  do  or  cause  to  be  done,  any  act  or 
thing  necessary  for  making  such  survey, 
map  or  plan,  and  valuation.'* 

Sec.  6,  enacts,  "  That  the  justices 
acting  in  and  for  every  petty  sensions 
division,  shall,  four  times  at  least  in 
every  year,  hold  a  special  Sessions  for 
hearing  appeals  against  the  rates  of  the 
several  parishes  within  their  respective 
divisions,  and  shall  cause  public  notice 
of  the  time  and  place  when  and  where 
such  special  sessions  will  be  holden,  to 
be  affixed  to  or  near  to  the  door  of  the 
parish  church  of  the  said  parishes, 
twenty-eight  days  at  the  least,  before  the 
holding  of  the  same ;  and  such  special 
sessions  shall  and  may  be  adjourned 
from  time  to  time  by  the  justices  there 
present,  as  they  may  think  fit;  and  at 
such  special  or  adjourned  sessions,  the 
justices  there  present  shall  hear  and  de- 
termine all  objections  to  any  such  rate 
on  the  ground  of  inequality,  unfair- 
ness, or  incorrectness  in  the  valuation 
of  any  hereditaments  included  therein : 
Provided  also,  that  the  said  justices  in 
special  sesiiiuns  shall  not  be  authorized 
TO  inquire  into  the  bpMlityoT  any  hercr- 
ditaments  to  be  rated,  but  only  into  the 
true  value  thereof,  and  into  the  fairness 
ctf  the  amount  at  whicli  the  same  shall 
have  been  rated." 
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Q««niVB«iicfc.  Statute  eridently  bteoded  to  coofine  the  subject  of  the  nie  to  hereditamenU. 
riM  QvEkt  That  is  evident  by  the  second  section,  which  (J)  enacts,  that  every  rate  shall, 
lioMtDAi%£,  in  addition  to  any  other  particular  which  the  form  of  making  out  such  rate 
shall  require  to  be  set  forth,  contain  an  account  of  every  particular,  set  forth 
at  the  head  of  the  respective  columns,  in  the  form  given  in  the  schedule  to  the 
Act  annexed ;  but  that  form  specifies  nothing  but  lands,  houses,  gardens,  and 
buildings.  If  it  had  been  intended  that  stock  in  trade  and  other  personal  pro- 
perty was  to  be  included  in  the  rate,  some  mention  of  that  species  of  property 
would  have  been  made  in  the  Schedule. — [Coleridge,  J.-The second  section ooly 
directs,  that  in  addition  to  any  other  particular  which  the  form  shall  require, 
there  shall  be  an  account  of  the  particulars  set  forth  in  the  schedule.]*-The 
"  other  particulars,'*  mean  any  other  particulars  in  point  of  form,  which  may 
be  rendered  necessary ;  such  as  the  amount  which  remains  uncollected ;  the 
number  of  votes  which  each  rate-payer  may  have  in  voting  for  guardians,  and 
other  similar  matters  of  form.  One  of  the  objects  of  the  Statute  was,  to  lessen 
the  costs  of  appeal ;  but  if  the  construction  now  contended  for,  be  not  adopted, 
then  the  right  of  appeal,  given  by  section  six  (A),  is  only  applicable  to  objections 
which  may  be  made  in  respect  of  hereditaments;  whereas  it  is  obvious  that 
this  section  contemplated,  that  the  justices,  at  the  special  Sessions,  should  have 
jurisdiction  to  hear  all  objectiont  to  any  rate  on  the  ground  of  irregularity, 
unfairness,  or  incorrectness  in  valuation.  That  intention  can  only  be  carried 
into  effect  by  holding,  that  nothing  but  hereditaments  are  to  be  included  in 
the  rate.  The  third  and  fourth  sections  (/),  which  empower  the  Poor  Law  Cora- 
missioners  to  order  a  survey  to  be  made,  mention  "  messuages,  lands,  and 
other  hereditaments,  liable  to  poor  rates ;"  but  if  stock  in  trade  had  been  con- 
sidered to  be  any  longer  rateable,  the  provisions  contained  in  those 
sections  would  have  been  extended,  to  enable  parish  officers  to  ascertain 
its  value.  If  the  language  of  these  sections  renders  the  construction  doubt- 
ful, reference  may  then  be  made  to  the  title  and  preamble  of  the  Statute, 
according  to  the  rule  laid  down  by  Buller,  J.,  in  Cretpigny  v.  Wittenoom  (m), 
where  he  says,  "  I  agree  that  the  preamble  cannot  controul  the  enacting  part 
of  a  Statute,  which  is  expressed  in  clear  and  unambiguous  terms.  But  if 
any  doubt  arise  on  the  words  of  the  enacting  part,  the  preamble  may  be  re- 
sorted to,  to  explain  it'*  Here  the  preamble  states,  that  it  is  desirable  to 
establish  one  uniform  mode  of  rating,  for  the  relief  of  the  poor.  It  must, 
I  therefore,  be  taken  that  the  Act  provides  fur  the  rating  of  every  description 

of  property,  which  was  to  be  the  subject  of  a  rate ;  otherwise,  the  intention  of 
the  legislature  would  not  be  carried  into  effect.  If  such  be  clearly  the  inten- 
tion, the  Court  will  carry  it  into  effect,  although  no  affirmative  words  are  used. 
In  Slade  v.  Drake  {n),  the  rule  is  thus  laid  down,  "  Affirmatives  in  Statutes 
that  introduce  new  laws,  do  imply  a  negative  of  all  that  is  not  in  the  purview.'' 
The  title  is,  "  An  Act  to  regulate  Parochial  Assessments,"  which  also  S€ems 
to  imply  that  it  was  to  have  a  general  application.  In  Paget  v.  Foley  (o\ 
Tlndai,  C.  J.,  says,  upon  the  subject  of  construing  contradictory  Statutes, 
•*  I  admit  we  should  reconcile  the  two  Statutes,  if  it  be  possible ;  but  if  both 
contain  affirmative  enactments,  which  are  inconsistent,  they  cannot  exist 
together,  and  the  latter  must  pro  tanto  repeal  the  former."    In  Fozieri 

(j)  Sec  ante,  p.  589.  (m)  4  T.  R,  793. 

{h  Ih.  (n)  Hobart,298. 

i  i)  lb.  (  o)  2  Bing.  N.  C.  679 ;  2  Hodgw,  37 
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Cau(p),  many  cases  are  cited  to  establish  the  principle  that  leges  poeterioreM  Qiuai^aBmA, 
prioree  eon&aruu  abrogant,  fiut  it  is  not  necessary  to  contend  that  the  Sta-    j^^  Quesn 
tute  of  Elixabeih  is  repealed  by  the  6  &  7  WHl.  4,  c.  96.    It  is  sufficient  to  say,    j^^^^jj^^j^^ 
that  the  latter  Statute  is  declaratory.   The  decisions  upon  the  Statute  of  Eli- 
tabeth,  had  clearly  established  that  stodc  in  trade,  and  shipping,  were  the  only 
species  of  personal  property  which  was  rateable ;  and  now  the  legislature 
may  be  taken  to  have  passed  a  declaratory  law,  that  from  henceforth  every 
description  of  personal  property  shall  be  exempted  from  contributing  to  the 
relief  of  the  poor.    It  is  obviously  the  intention  of  the  Statute,  that  nothing 
which  is  not  the  subject  of  occupation,  shall  be  liable  to  be  assessed. 

At  all  events,  this  rate  cannot  be  quashed,  because  it  is  made,  in  all  respects, 
according  to  the  directions  contained  in  the  new  Statute.  The  case  finds  as  a 
fact,  that  it  was  duly  made,  in  point  of  form. — [Coleridge,  J. — ^Then  you  assume 
that  the  rate  contains  every  other  particular  which  the  form  of  making  the 
rate  required.] — The  question  for  the  opinion  of  the  Court  is,  whether  stock 
in  trade  ought  to  have  been  assessed  in  that  rate ;  and  it  is  submitted  that  it 
ought  not — [Lord  Denman,  C.  J. — Do  you  contend  that,  if  stock  in  trade  is 
rateable,  two  separate  rates  must  be  madel] — ^Yes;  otherwise  the  form 
which  is  given  in  the  schedule  cannot  be  followed. 

Bond,  Bere,  and  Lucena  were  on  the  other  side ;  but  the  Court  proceeded 
to  deliver  judgment,  without  hearing  their  arguments. 

Lord  Denman,  C.  J. — ^It  is  exceedingly  probable  that  it  was  the  intention 
of  the  legislature,  to  repeal  to  some  extent  the  Statute  of  the  43  Elizabeth  ; 
but  no  such  intention  is  carried  into  effect,  and  the  Court  expresses  this  opi- 
nion at  the  earliest  possible  time,  in  order  that  another  Statute  may  be 
passed,  if  any  such  alteration  is  intended.  All  the  observations  which  have 
been  addressed  to  us,  fall  short  of  maintaining  the  proposition  contended  for. 
The  object  of  the  Statute  is  to  provide  for  an  uniform  mode  of  rating  for  the 
relief  of  the  poor;  but  nothing  is  said  about  introducing  a  new  principle  of 
rating.  The  Statute  directs  that  a  rate  shall  be  made,  upon  an  estimate  of 
the  net  annual  value  of  the  several  hereditaments  rated  thereunto ;  the  word 
'*  hereditaments,''  being  liable  to  much  observation  as  to  its  meaning.  The 
second  section  directs  that  every  rate  shall  contain  an  account  of  every  par- 
ticular set  forth  in  the  form  given  in  the  schedule;  and  upon  looking  at  the 
column  which  contains  the  description  of  the  property  rated,  the  examples 
given  consist  of  property  which  comes  under  the  class  of  hereditaments  only. 
But  the  former  part  of  that  section  enacts,  that  the  particulars  in  the  schedule 
shall  be  given  "  in  addition  to  any  other  particular  which  the  form  of 
making  out  such  rate  shall  require  to  be  set  forth."  It  is  contended  that 
the  Statute  amounts  to  a  declaration,  that  personal  property  shall  not  be  rated  ; 
on  the  contrary,  it  expressly  avoids  doing  so.  The  decisions  on  the  Statute  of 
EUzabeth  clearly  establish,  that  personal  property  is  rateable.  These  deci- 
sions could  only  be  got  rid  of,  by  words  of  positive  enactment,  and  as  the 
Statute  contains  no  such  positive  words,  the  old  law  must  be  taken  to  pre« 
vail  and  continue.     This  Court  cannot,  and  will  not,  do  by  implication  that 

(p)  11  Rep.  59. 
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QMMi|[t£cMA«  which  ought  to  be  done  by  an  express  act  of  the  legislature.    This  rule  roust. 
The  QuuN     therefore,  be  made  absolute,  to  quash  the  rate. 

V. 

LuMBDAiiix.  LiTTLEDALB,  J.— The  Statute  of  the  4dd  of  EUxabetk,  embraces  two 
classes  of  contributors  to  the  poors^  rate.  First,  **  every  inhabitant,  parsoo, 
vicar,  and  other,''  which  includes  all  the  inhabitants  within  the  parish ;  and 
secondly,  "every  occupier  of  lands,  houses,  tithes  impropriate,  propriations  of 
tithes,  coal  mines,  or  saleable  underwoods,  within  the  parish.''  The  rate- 
ability  of  personal  property  depends  upon  the  6rst  part  of  this  section,  and 
so  far  as  the  decisions  have  hitherto  gone,  stock  in  trade,  and  ships,  are  the 
only  kinds  of  personal  property  in  respect  of  which  inhabitants  have  been 
held  to  be  ratable.  Then  comes  the  6th  and  7  th  of  W,  4,  c.  96,  which  pro- 
bably contemplated  that  personal  property  should  no  longer  be  included  in 
the  rate.  It  recites  that  it  is  desirable  to  establish  one  uniform  mode  of  rate- 
ing,  but  its  provisions  are  conGned  to  the  mode  of  rating  hereditaments.  It 
is  evidently  not  a  declaratory  act,  and  the  only  way  in  which  it  can  aflect  the 
rateability  of  personal  property,  is  by  contending,  that  so  far,  it  amounts  to  a 
repeal  of  that  Statute.  But  that  argument  cannot  be  maintained.  It  merely 
contains  a  provision  as  to  rating  a  certain  description  of  property,  but  does 
not  amount  to  a  repeal  of  the  Statute  of  Elizabeth. 

Pattbson,  J. — ^I  am  entirely  of  the  same  opinion.  It  is  clear  that  under 
the  Statute  of  EluiAethf  personal  property  is  rateable,  provided  it  be  visjble 
and  profitable.  That  was  decided  by  Lord  EllenbortmgK  in  Rex  v.  Ambit- 
eide  (q).  Then  as  to  the  6th  and  7th  of  IV.  4,  c.  76,  I  agree  that  it  is  not 
a  declaratory  Act,  to  the  effect  that  personal  property  shall  not  be  liable  to 
contribute  to  the  rate,  nor  does  it  repeal  the  Statute  of  Elizabeth.  Indeed  I 
do  not  believe  that  the  legislature  contemplated  in  the  slightest  degree,  that 
it  should  have  any  such  efiect  The  object  of  the  Statute  was  to  establish 
one  uniform  mode  of  rating,  and  it  does  not  affect  the  rateability  of  personal 
property.  When  the  Statute  was  passed,  it  was  well  known  by  the  decision 
in  Rex  v.  Joddrell  (r),  how  the  law  stood. 

CoLBRiDGB,  J. — I  am  of  the  same  opinion,  I  do  not  see  any  intention 
expressed  by  the  Legislature  to  repeal  the  provisions  of  the  Statute  of  Eliza- 
beth.  That  personal  property  is  rateable  under  that  Statute,  if  it  be  visible 
and  profitable,  cannot  be  doubted.  Under  these  circumstances,  if  the  legis- 
lature had  intended  to  release  this  species  of  property  from  contributing  to 
the  rate,  it  might  have  been  done  by  introducing  two  or  three  lines  info  the 
Statute,  to  express  that  intention.  We  cannot  therefore  do  that  which  the 
legislature  has  abstained  from  doing.  The  silence  of  the  Statute  as  to 
stock  in  trade,  is  quite  consistent  with  the  supposition,  that  it  was  only  in- 
tended to  provide  for  a  uniform  mode  of  rating,  one  species  of  rateable 
property. 

Rule  absolute  to  quash  the  order  of  Sessions  and  the  rate. 

(q)  16  East,  380.  (r)  1  B.  &  Ado.  403. 
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Doe,  dem.  Taylor  and  another  v.  Crisp;  Oueen't  Betuh, 

JPJECTMENT  to  recover  certain  copyhold  lands  in  the  manor  of  Ighiham,      1.  When  ma 

in  the  county  of  Kent,  and  whereof  Thwnan  Taylor  was  seized  accord-  ^gJd*to  the 

ing  to  the  custom  of  the  manor.     The  custom  of  the  manor,  as  regards  des-  heir  upon  a 

cent,  was  the  custom  of  gavelkind.     The  cause  was  tried  at  the  Assizes  for  prewnotice  of 

Kent,  and  a  verdict  was  found  for  the  plaintiffl  subject  to  the  opinion  of  this  ^^^Tfijl  a°d 

r  '         J  r  condition,  mm* 

Court  on  the  foUowmg  case : —  be  given  to 

The  lessors  of  the  plaintiff  were  proved  on  the  trial  to  be  the  great  grand-  esUte  cl?  be '* 

sons,  and  the  customary  co-heirs  at  law,  of  the  before-named  T,  Taylor,  who  destroyed. 

made  his  will,  bearing  date  the  9th  day  of  April,  1801,  whereby  after  reciting  ^\[  not^iw'* 

that  he  was   seised  in  fee,  of  a  moiety  of  certain  freehold  and  copyhold  j^^'erences  from 

lands,  and  that  his  late  son,  T  Taylor,  some  short  time  since  departed  this  stated  in  a  spe- 

life,  intestate,  being  seised  in  fee  of  the  other  or  remaining  moiety  of  the  said  a  power'to'clr* 

freehold  premises,  and  also   possessed  of  three  leasehold  messuages,  and  »o »« K»':en  by 

leaving  his  widow,  Sarah  Taylor,  and  three  daughters,  namely,  Lucy  Ann,  accept'edbVthe 

Mary,  and  Eleanor  Morgan  Taylor,  him  surviving,  upon  whose  decease  ^^l'  *,°^ 

the  said  Tlumas  Taylor,  the  grandson,  became  entitled  to  the  moiety  of  the  there^res^me 

said  freehold  premises,  of  his  said  late  father,  as  well  as  to  a  share  of  the  per-  c^urt'^nnit* 

sonal  estate ;  and  that  T,  Taylor  deceased,  before  his  death,  declared  his  exercise  such  a 

intention  that   his  said  son   Thomae  should  have  his  freehold    estate  at  Htv  b?r^^ 

the  time  of  his  decease,  and  that  his  said  thrf?c  daughters  should  have  and  •®74-,    ,  . 

be  entitled  to  the  said  three  leasehold  messuages  equally,  subject  nevertheless,  to  a  copyhold 


to  the  estate  for  life  therein  of  the  said  Sarah,  the  wife,  and  then  the  widow  ^eJtS 
of  the  said  Thomas  Taylor  deceased,  as  aforesaid;  and  that  the  said  Thomas  M"»®  ^®"  *** 
Taylor  in  order  if  possible  to  confirm  the  intention  of  the  said  Thomas  "'"^" 
Taylor,  deceased,  was  desirous  of  devising  his  said  moiety  of  the  said  freehold 
premises,  and  the  entirety  of  the  said  copyhold  premises  to  his  said  grand- 
son, T  Taylor,  upon  the  condition  thereinafter  mentioned  concerning  the 
same ;  he,  the  said  Thomas  Taylor,  did  thereby  give  and  devise  All  that  his 
moiety  in  all  that  the  said  freehold  messuage,  and  also  his  copyhold  premises,  and 
also  all  and  every  other  his  freehold  and  copyhold  premises,  situate  elsewhere, 
unto  his  daughter-in-law,  the  said  Sarah  Taylor,  for  the  term  of  her  natural 
life;  and  from  and  immediately  after  her  decease,  and  immediately  thereupon, 
he  gave  and  devised  the  said  moiety  of  the  said  freehold  and  copyhold  pre- 
mises unto  his  said  grandson,  the  said  7!  Taylor;  to  hold  to  him,  his  heirs  and 
aligns,  for  ever,  "  upon  this  express  condition,  nevertheless,  and  not  other- 
wise, that  he,  my  said  grandson,  Thomas  Taylor,  shall  and  do,  within  three 
months  next  after  my  decease,  by  good  and  sufficient  conveyances,  assign- 
ments, or  other  assurances,  assign  over,  release,  exonerate,  and  discharge  the 
said  leasehold  premises,  late  of  my  said  son,  Thomas  Taylor,  deceased,  and 
situate  in  Lewisham  aforesaid,  and  all  his  right,  claim,  and  demand  whatso- 
ever,  in  and  to  the  said  leasehold  premises,  unto  and  for  the  benefit  of  his  said 
three  sisters  Lucy  Ann,  Mary,  Bxii  Eleanor  Morgan,''  in  manner  thereinafter 
mentioned ;  "  but  in  case  he,  my  said  grandson,  T  Taylor,  shall  object  or  refuse 
to  make  and  execute  such  conveyances,  assignments,  or  otlier  assurances  of 
his  respective  estates,  rights,  and  interests  of,  in,  and  to  the  said  leasehold  pre- 
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Qfi^^Benek.  mises  before  described,  unto  and  for  the  benefit  of  his  said  three  sisters  res- 
pectiyely,  in  the  manner  above  mentioned  and  described,  then  in  that  case, 
and  upon  failure  thereof,  and  immediately  upon  such  failure,  I  do  hereby 
revoke  and  make  void  the  devise  of  the  said  freehold  and  copyhold  estates 
heretofore  by  roe  given  and  devised  to  my  said  grandson ;  and  I  do  hereby 
give,  devise,  and  bequeath  the  same  freehold  and  copyhold  estates,  from  and 
immediately  after  the  decease  of  his  said  mother,  unto  his  said  three  sisters, 
and  to  their  heirs  and  assigns  for  ever  equally,  share  and  share  alike."  The 
testator  died  in  1808,  leaving  the  said  Sarah  Taylor,  his  said  grsodBon 
Thomas  Taylor,  and  also  his  grand-daughters,  the  Uiree  sisters  of  his  said 
grandson,  him  surviving.  Sarah  Taylor  entered  into  possession  of  the  pre- 
mises, and  continued  possessed  till  her  death,  in  August,  1827. 

Thomas  Taylor,  the  grandson,  died  in  February  1817,  intestate,  leaving 
his  two  sons,  the  lessors  of  the  plaintiff,  and  two  daughters,  and  also  a  widow, 
him  surviving. 

The  grand-daughters  of  the  testator,  viz.,  Luey  Ann,  Mary,  and  Eletmor 
Morgan,  were  sUM  living.  On  their  mother's  death,  (in  August,  1827),  they 
were  admitted,  in  the  Lord's  Court,  to  the  premises  in  question,  and  the  de- 
fendant claimed  by  conveyance  from  them. 

Neither  Sarah  Taylor,  the  daughter-in-law,  nor  Thomas  Taylor,  the  grand- 
son, was  ever  admitted  to  the  premises  in  question,  nor  had  the  present 
lessors  of  the  plaintiff  been  admitted. 

The  defendant  objected ;  first,  that  as  there  was  no  evidence  of  the  exe- 
cution by  the  grandson,  of  any  such  conveyances  or  releases,  for  the  benefit  of 
his  sisters,  as  were  required  by  the  will,  nor  evidence  of  any  tender  or  ofler 
by  the  grandson  to  execute  such  conveyances  or  releases,  the  lessors  of  the 
plaintiff  were  not  entitled  to  recover.  Secondly,  that  the  lessors  of  the  plain- 
tiff had  not  shewn  any  sufficient  admission  to  entitle  them  to  recover. 

The  plaintiff  contended  that  it  was  not  incumbent  on  him  to  ofler  evi- 
dence  on  either  of  the  above  points,  as  required  by  the  defendant ;  and,  that 
there  being  no  evidence  of  any  objection  or  refusal  by  Thomas  Taylor,  the 
grdndaon,  to  execute  such  conveyances  or  releases,  the  pUiintiff  was  entitled 
to  recover. 

The  questbn  for  the  opinion  of  the  Court  was,  whether  the  above  objections 
of  the  defendant  were  valid. 

If  the  Court  should  be  of  opinion  that  neither  of  the  above  objections  was 
valid,  the  verdict  was  to  stand  ;  if  the  Court  should  be  of  opinion  that  the  first 
objection  was  valid,  the  verdict  was  to  be  for  the  defendant. 

If  the  Court  should  be  of  opinion  that  the  last  objection  was  valid,  a  nonsuit 
was  to  be  entered. 

Thssiger,  for  the  lessors  of  the  plaintiff. — ^This  will  creates  a  oonditiooai 
limitation,  according  to  the  rule  laid  down  in  Avelyn  v.  Ward  (a) ;  Feame  w 
Remainders,  272,  9th  ed.  Thomas  Taylor,  the  testator's  grandson,  upon 
whom  the  condition  is  imposed,  was  the  heir-at-law  of  the  testator,  and  if  nc 
will  had  been  made,  he  would  have  taken  this  copyhold  estate  without  any 
condition.  In  Fraunees*  Case  (6),  it  is  laid  down,  that  conditions  or  provisoes, 
which  will  destroy  former  estates,  shall  be  taken  strictly ;  and  the  distinction 

(a)  1  Vas.,  sen.  420.  (b)  8  Rep.  180. 
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which  exists  between  conditions  that  create  an  estate,  and  conditions  that  Qtiy»**B<iidL 
destroy  one,  is  to  be  found  in  Co.  Lit  219,  b.  In  the  present  case  it  is  ab-  i^^  ^^g,^ 
solotely  necessary  to  shew  that  the  heir  received  notice  of  the  condition ;  Tatloe 
because  if  he  receired  no  notice,  he  would  believe  that  he  held  the  estate  by  Ciusp. 
descent.  In  Frauncei  Ceue^  it  is  said,  ''  So  note  a  good  difference,  when  a 
man  binds  himself  to  do  or  perform  any  thing  to  be  awarded,  &c.,  by  a 
stranger,  he  thereby  takes  upon  himself  to  take  notice  at  his  peril  of  all  things 
incident  thereunto,  for  the  saving  of  his  own  bond ;  but  as  appears  in  the 
principal  case,  and  in  the  other  case  before  said,  the  law  will  not  compel  one 
to  take  notice  of  acts  done  between  strangers,  or  of  any  uncertainty  on  pain 
of  forfeiture  of  his  esute  or  interest ;  but  in  such  case  notice  ought  to  be 
given  to  them  who  are  to  have  the  loss."  In  Dae,  d.  Kenriek  v.  Beau- 
clerk  {e),  where  there  was  a  devise  of  a  mansion  and  fiimily  estate,  to  several 
successively,  for  life,  and  in  tail ;  with  a  proviso  that  whatsoever  person  should 
by  virtue  of  the  will,  become  possessed  of  or  entitled  to  the  estate,  should 
from  the  time  he  became  so  possessed,  take  upon  himself  the  surname  of 
Theiwail,  and  make  the  mansion  his  usual  and  common  place  of  abode  and 
residence ;  it  was  held  that  a  tenant  in  tail  in  remainder,  succeeding  to  the 
possession,  who  had  also  become  heir-at-law  to  the  testator,  not  being  found 
to  have  had  notice  of  the  will  of  her  ancestor,  containing  such  condition,  her  title 
could  not  be  impeached  by  the  remainder-man.  That  case  is  supported  by 
Porter  v.  Frif{d),  McUloon  v.  Fitzgertdd  (e)^  Burletan  v.  Humfrey  (/), 
And  it  was  not  only  necessary  that  the  heir  should  have  notice  of  the  will 
and  condition,  but  also  that  such  notice  should  be  given  within  three 
months  from  the  testator's  death,  so  that  he  might  have  a  reasonable  time 
allowed  to  perform  the  condition.  Upon  this  point.  Lord  Ellenborouffh,  C.  J., 
says,  in  Doe,  d.  Kenriek  v.  Beauelerk,  **  Where  a  party  is  really  ignorant  of 
the  existence  of  the  instrument  in  which  the  condition  is  contained,  and  where 
he  would  have  good  title  if  there  were  no  such  instrument,  it  seems  unrea- 
sonable to  hold  that  a  neglect  of  the  terms  of  that  condition  should  subject 
him  to  a  loss  of  the  estate ;  it  would  encourage  the  concealing  of  the  instru- 
ment till  a  breach  were  incurred,  so  to  decide  ;  and  no  substantial  inconve- 
nience can  result  from  holding,  that  the  person  entitled  to  avail  himself  of  a 
breach,  should  take  care  that  the  condition  was  known  to  the  person  who  was  to 
comply  with  if  The  Court  will  not  presume  that  a  notice  was  given,  for  it 
does  not  even  appear  that  the  heir  knew  that  a  will  was  in  existence.  It 
cannot,  therefore,  be  contended  that  he  objected  or  refused  to  make  the  as- 
signment for  the  benefit  of  his  sisters ;  and  at  all  events,  the  defendant  was 
bound  to  shew  that  the  heir  had  express  notice  of  the  will  and  condition. 
As  to  the  other  point,  it  is  quite  clear  that  the  lessors  of  the  plaintiff  are  en- 
titled to  bring  ejectment,  although  they  have  not  been  admitted  in  the  liords^ 
Court.  Thomtie,  the  grandson  never  dealt  with  the  reversbn  during  his  lifetime ; 
and  the  lessors  of  the  plaintiff  claim  as  heirs  to  the  testator,  who  was  the 
person  last  actually  seised.  Right,  d.  Taylor  v.  Banke  {g),  is  an  express 
authority  to  shew,  that  an  heir-at-law  may  devise  a  copyhold  estate,  without 
being  first  admitted. 


n 


11  East,  658.  (e)  3  Mod.  29. 

1  Vent.  199;  1  Mod.  300;   Sir         (/)  Ambler,  256.- 
T.'Ray,  236.  (g)  3  B.  &  Ad.  664. 
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OmtefK^Batck,  Sir  /.  CompbeH  A.  G.,  for  the  defendant — The  last  point  is  not  disputed. 
The  lessors  of  tbeplaintiff  bring  the  ejectment  as  heirs-at-kw  of  the  testator, 
and  therefore  the  burthen  of  proof  lies  upon  them.  The  will  of  the  socestor 
is  produced,  and  then  a  conditional  limitation  is  (bund,  which  was  to  take  efiect 
upon  the  happening  of  a  certain  event.  The  testator,  afler  stating  that  he  was 
desirous  of  carrying  the  intentions  of  his  deceased  son  into  effect,  devised  the 
copyhold  estate  to  his  grandson  in  fee,  upon  the  express  condition  that,  within 
three  months  after  his  decease,  he  should  make  a  conveyance  of  certain  lease* 
hold  premises  to  his  three  sisters.  It  was,  therefore,  incumbent  on  the  grand- 
son to  do  every  thing  in  his  power  to  carry  the  intentions  of  the  testator  into 
full  eflect;  and  there  is  an  express  direction  that  if  he  should  object  or  refuse  to 
make  such  conveyances,  then  immediately  upon  such  failure,  the  devise  in  his 
favour  is  declared  to  be  revoked,  and  the  premises  are  devised  to  the  three 
grand-daughters  of  the  testator.  The  intention  of  the  testator  is,  therefore, 
clearly  expressed,  that  if  the  grand-daughters  did  not  liecome  the  owners  of 
the  three  leasehold  houses,  they  should  in  that  event  take  the  freehold  and 
copyhold  estates.  Then,  under  the  facts  which  are  stated  in  the  case,  it  must 
be  presumed,  that  Thonuis,  the  grandson,  had  notice  of  the  will  and  condition ; 
he  saw  his  mother  enter  into  the  possession  of  the  premises  upon  the  testa- 
tor's death,  although,  if  he  had  put  in  his  claim  as  heir,  he  would  have  bees 
entitled  to  immediate  possession  of  the  estate.  This  circumstance  cleariy 
shews  that  he  had  notice  of  the  will,  and  as  he  never  performed  the  condition 
which  it  contained,  the  limitation  over  took  eflect,  and  the  three  daughters, 
through  whom  the  defendant  claims,  were  entitled  to  take  the  estate. 

Thetiger,  in  reply. — It  may  be  admitted  that  it  appears  to  have  been  the 
testator's  intention,  that  his  three  grand-daughters  should  take  the  leasehold, 
or  the  freehold  and  copyhold  estates ;  but  the  argument  on  the  other  side 
must  go  further,  and  shew  that  the  heir-at-law  was  to  take  notice  of  the 
condition,  at  his  own  peril.  There  is  nothing  in  the  case  to  shew,  that  the 
grandson  had  any  knowledge  of  the  existence  of  the  will,  or  even  of  the  death 
of  the  testator,  or  that  his  mother  entered  into  the  occupation  of  the  premised 
All  the  cases  tend  to  shew  that  to  destroy  the  heir's  estate,  express  notice  of 
the  condition  is  necessary;  and  even  an  express  notice  would  be  insufficient, 
vnless  it  had  been  given  within  three  months  from  the  testator's  death. 

Lord  Denman,  C.  J. — This  question  does  not  depend  upon  the  construc- 
tion of  the  will,  but  it  is  only  necessary  to  consider  the  point  which  has  been 
made,  as  to  the  want  of  notice  to  the  heir-at-law.  In  Doe,  d.  Kenrick  v. 
Beauclerk,  it  is  said  to  be  absolutely  essential  that  the  heic  shall  have  notice 
of  a  condition  ;  and  indeed  the  necessity  of  it  is  scarcely  disputed  on  the 
other  side.  The  only  question  therefore  is,  whether  we  can  infer  that  a  notice 
was  given  in  the  present  case.  In  Doe,  d.  Kenrick  v.  Beauclerk,  Lord  Effen' 
borough  says,  that  nothing  can  be  presumed  upon  a  special  verdict ;  and  so  I 
say  here.  I  say,  that  no  inference  can  be  drawn  from  facts  which  are  stated, 
unless  a  power  to  do  so  is  given  by  the  parties,  and  accepted  by  the  Court. 
Here  no  such  power  is  reserved,  and  if  it  had  been,  I  am  pretty  confident 
that  the  Court  would  not  have  exercised  it.  The  determination  of  such  a 
question  is  a  matter  peculiarly  within  the  province  of  a  jury,  because  whe- 
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ther  notice  was  given  or  not,  would  depend  upon  the  age,  knowledge,  and  <hteen*t  Baw4. 

situations  in  life  of  the  parties,  and  upon  ten  thousand  other  circumstances,  p^,  ^^^ 

from  which  we  could  not  draw  any  just  or  proper  conclusions  (A).     Upon  Taiictii 

the  ground,  tnercfore,  of  the  necessity  of  nonce,  ana  upon  the  authority  of  criip. 
the  case  I  have  mentioned,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment. 

Patteso!*,  J. — I  entirely  agree.  Notice  was  clearly  necessary  in  this  case. 
It  is  not  essential  to  enquire  what  description  of  notice  ought  to  be  given ; 
whether  it  must  be  given  by  the  person  who  claims  adversely  to  the  heir,  or 
whether  it  is  sufficient  merely  to  bring  home  to  him  a  knowledge  of  the  con- 
dition, we  need  not  now  determine. 

Williams,  J. — I  am  of  the  same  opinion.  The  Court  cannot  draw  any 
inferences  from  the  facts  which  are  stated,  and  the  position  which  has  been 
advanced,  that  the  Court  may  and  ought  to  do  so,  cannot  be  maintained. 

CoLBRiDOB,  J. — This  is  clearly  a  conditional  limitation,  and  therefore  the 
cases  which  have  been  cited,  are  applicable.  It  is  contended  that  notice  to 
the  heir  may  be  inferred  from  the  statements  in  the  case,  but  as  to  that,  I  agree 
with  the  rest  of  the  Court,  if  I  were  required  to  draw  an  inference,  I  should 
not  be  inclined  to  come  to  the  conclusion  that  notice  was  given ;  because, 
since  the  fact  is  not  expressly  stated,  I  should  infer  that  there  was  some  good 
reason  why  it  was  omitted. 

Judgment  for  the  plaintiffs. 

(A)  Nor  will  the  Court  upon  all  oc-      Quarter  Sessions.     See  The  Queen  v. 
canons  inquire  into  matters  or  fact,  which      The  Marquis  of  Salisbury ^  ante,  444. 
are  properly  cognizable  by  the  Court  of 


Carnaby  i;;  Welby,  Wendover,  and  others.  /vor.  2. 


T 


RESPASS  for  breaking  and  entering  the  dwelling-house  and  closes  of  in  trespass  for 

the  plaintiff,  and  seizing  his  goods.  eSt^nfa*""* 

Pieas .  First,  Not  guilty,  except  as  to  certain  goods.  dwelUng- 

Second,  As  to  breaking  and  entering  the  house  and  closes,  that  the  plaintiff  seizing  goods 

was  not  possessed  thereof.  ?f"d  *  t^^* 

T%ird,  That  they  were  the  soil  and  freehold  of  Elizabeth   Welby  and  tifiedundera 

Ehancra  Charlotte  Welby.  .7l'.°w-f;jS;t 

Fourth^  That  the  goods,  except  as  in  the  first  plea  excepted,  were  not  the  thereon.   The 

property  of  the  plaintiff.  jl^SS.IS- 

Fifth,  As  to  the  breaking  and  entering,  actio  non,  because  before,  &c.,  one  muted  the 

William  Ostler  sued  out  a  writ  of yf.  fa,  against  Samuel  Bower,  which  writ  !iJery^of°the 

was  delivered  to  the  defendant  Welby,  then  sheriff  of  Lincolnshire,  to  be  ^"^»  *"^  ^U^ 

J    I  J    1  «  ^r.  1         ^     ,  .  1-1  warrant  modoet 

duly  executed,  by  virtue  whereof  he  made  his  warrant  in  writing,  directed  to  forma,  andcon- 

claded  with  a« 
vivaria  nid  ahtque  residua  eanta:  Held,  that  under  this  pleading  the  nnut  .af  upon  the  defend- 
ant to  pzoTe  that  the  seisure  was  made  hy  the  defendants  under  the  writ  and  warrant. 
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Qmn^^tmek,  the  defendant,  Wendaver^  and  delivered  the  same,  Sec.,  and  that  certain  goods 
of  Bower,  liable  to  be  taken  in  execution,  were  in  the  dwelling-house, 
whereupon,  fur  the  purpose  of  levying,  See.,  the  outer  door  being  iastened, 
the  defendants  broke  open  the  same,  Stc 

Sixth,  Similar  to  tbe  fifth,  but  referring  to  the  inner  door. 

Seventh,  Payment  into  court  of  8/.,  to  cover  the  trespass,  as  to  the  ex- 
cepted articles,  and  denial  of  damages  ultra. 

Replication,  as  to  the  first,  second,  and  fourth  pleas,  issue  joined ;  as  to 
the  third,  traverse,  and  issue  joined;  as  to  the  fiAh  and  sixth  pleas,  that 
though  iheji./a.  did  issue,  nnd  was  delivered  to  the  defendant  fVelby,  and  he 
made  a  warrant  to  Wendovf^,  in  manner  and  form  alleged ;  nevertheless  the 
defendants  committed  the  trespasses  de  injuria  eud  abeque  reeiduo  causa; 
as  to  the  seventh,  damages,  ultra. 

At  the  trial  before  Ix>rd  Abinger,  C  B«  at  the  Lincolnehire  Spring 
Assizes,  1837,  the  plain  tiff  proved  himself  to  have  been  in  possession,  and 
did  not  rely  upon  that  proof  only,  but  also  gave  in  evidence,  an  agreement 
between  Bower  and  himself,  purporting  to  vest  the  goods  in  him.  He  also 
proved  the  commission  of  the  trespasses. 

The  defendants  called  no  witnesses,  but  addressed  the  jury  as  to  the  6ond 
fidee  of  the  agreement. 

The  plaintifiT  thereupon  contended,  that  he  was  entitled  to  the  verdict, 
whether  or  not  the  agreement  was  bond  fide,  inasmuch  as  he  was  prored  to 
have  been  in  possession;  and  as  the  case  stood,  the  defendants  appeared 
only  as  wrong  doers.  The  learned  Chief  Baron,  however,  was  of  opinion  that 
the  pleadings  admitted  the  property  to  have  been  duly  taken  under  the 
execution,  and  told  the  jury,  that  the  great  question  for  them  was,  whether  or 
not,  the  agreement  of  sale  was  a  bond  fide  transaction ;  whether  the  pro- 
perty was  the  plaintiff's ;  that  the  burden  of  proof  as  to  that  was  cast  on  the 
plaintiff;  and  that  if  any  doubt  remained  on  their  minds  on  that  queslion, 
the  defendants  were  entitled  to  their  verdict. 

Verdict  for  the  defendants. 

A  rule  fiMt  having  been  obtained  for  a  new  trial,  on  the  ground  of  mis- 
direction, 

Balguy  and  Ooutbum,  Serjt.,  now  shewed  cause. — The  plaintiff  havix^ 
taken  on  himself  to  shew  his  title,  had  elected  not  to  rely  on  possession  only, 
and  therefore  the  jury  being  satisfied  that  the  transfer  was  fraudulent,  have 
rightly  found  a  verdict  for  the  defendants.  The  jury  must  be  taken  to  have 
decided  correctly  on  the  evidence  submitted  to  them,  and  if  so,  the  plaiDtiflr 
was  not  entitled  to  recover.  It  was  not  objected  at  the  trial,  that  the  de- 
fendants had  failed  to  shew  that  they  were  acting  under  the  writ. 

Adame,  Serjt.,  and  Humfrey,  contrd. — "  Not  the  property  of  the  pkin- 
tifi^'  in  these  pleadings,  means,  **  not  in  the  possession  of  the  plaintiff.*'  The 
evidence  of  simple  possession  therefore,  by  the  plaintiff,  no  matter  how 
fraudulent,  was  sufficient  as  against  a  wrong  doer.  On  this  issue  he  was  not 
bound  to  prove  his  title  absolutely,  but  only  relatively  as  against  the  de- 
fendant,  NicolU  V.   Bastard  (a),    Heath  v.   MiUward'{b),    Aehmore    r. 

(o)  2  C.  M.  and  R.  659.  W  2  Bing.  N.  C.  98 ;  S.  C.  1  Hodges, 

I0O. 
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Hardy  (e).   And  thene  defendants,  no  evidence  being  offered  to  connect  them    Qmmi'«  BenA. 
with  the  writ  and  warrant,  muBt  be  taken  to  be  wrong-doers,  because  the 
replication  to  the  fifUi  and  sixth  pleas,  does  not  amount  to  an  admission 
that  the  seizure  was  duly  nrade  by  them  under  process,  LueoM  v.  NoekelU  (d) ; 
and  it  is  obvious  that  this  objection  was  made  at  the  trial. 

Lord  DsNHAff,  C.  J. — I  have  been  very  unwilling  to  come  to  the  conclu- 
tton  at  which  the  Court  has  arrived ;  this  case  having  been  tried  on  the 
merits,  and  the  verdict  not  being  opposed  to  the  evidence.  But  it  is  clear,  that 
the  objection  now  insisted  on,  was  made  at  the  trial ;  and  that  the  Lord  Chief 
Baron  was  then  of  opinion,  that  under  the  replication,  nothing  is  put  in  issue 
but  the  property  in  the  goods.  The  case  of  Lucas  v,  NockelU,  has  decided 
that  his  opinion  was  incorrect.  Neither  do  I  think  the  suggestion,  which 
occurred  to  myself,  that  nothing  was  put  in  issue  except  whether  or  not  this 
was  a  colourable  seizure,  can  be  supported.  The  rule  therefore,  for  a  new 
trial,  must  be  made  absolute. 

Pattison,  J. — ^I  also  regret  to  disturb  a  case  which  has  already  been  tried 
on  the  merits.  However,  Heaih  v.  Milwardf  is  an  authority  which  distinctly 
establishes  that  the  question  raised  on  the  second  issue  was,  whether  the 
plaintiff  was  in  actual  peaceable  possession  at  the  time  of  the  trespass.  The 
question  left  to  the  jury  was,  whether  the  possession  was  fraudulent ;  and  I 
think  that  was  one  which  was  not  competent  to  be  enquired  inta  The  fourth 
pka  is,  that  the  goods  were  not  the  property  of  the  plaintiff.  Between  that 
plea  therefore  and  the  second,  a  distinction  exists.  The  fourth  raises,  in  terms, 
a  question  of  property  altogether.  Now,  the  plaintiff  might  have  relied  on  the 
evidence  of  his  possession  as  proving,  prima  facie,  his  property.  And  it 
would  have  been  much  better  had  he  relied  on  that  evidence  nakedly.  If  he 
chose  to  go  into  other  evidence  to  prove  the  property,  and  (ailed  to  establish 
it  by  that  evidence,  he  can  scarcely  contend  that  the  jury  were  bound  to  find  a 
verdict  for  him.  Still  he  may  say,  that  although  he  did  go  into  other  evidence, 
yet  as  he  was  proved  to  have  been  in  possession,  the  jury  ought  to  have  been 
directed,  if  they  felt  any  doubt  as  to  the  property,  to  find  for  the  plaintiff; 
and  I  think  that  such  would  have  been  the  proper  direction.  The  possession 
being  in  the  plaintiff,  the  defendants  must  be  considered  as  wrong-doers,  until 
they  have  most  distinctly  taken  the  property  out  of  the  plaintiff.  With  respect 
to  the  repli^tion  to  the  fifth  and  sixth  pleas,  I  can  •see  no  difference  between 
adroitt'mg  the  writ  only,  and  admitting  the  writ  and  the  warrant  also.  Etn- 
denee  of  such  an  admission  might  have  been  pretty  strong  evidence  to  connect 
the  possession,  with  the  possession  under  the  writ.  But  the  question  here 
arises  upon  the  pleadinge,  and  therefore  is  different ;  and  upon  them  nothing 
am  be  inferred  to  be  admitted,  but  what  actually  is  admitted.  In  the  case  of 
Lueae  v.  Noekeile,  it  was  held,  that  under  a  similar  replication,  the  plaintiff 
might  shew  that  the  seizure  was  colourable.  But  a  colourable  seizure  is  no 
seizure.  It  comes  then  to  this,  where  a  plaintiff  says  that  there  was  no 
seizure,  does  the  onue  lie  upon  him  to  shew  that  there  was  no  seizure,  or  on 
the  defendants  to  shew  that  there  was  one  1    I  must  say,  that  in  my  opinion^ 

(c)  7  C.  &  P.  501.  (d)  4  Bing.  729 ;  10  Bing.  157. 
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the  onu4  lies  upon  the  defendants ;  they  have  aaatried  an  affimattve,  and 
they  inuet  prove  it. 

WiLLUMSi  J. — f  n  order  to  dispose  of  this  rule,  it  is  sufficioit  to  regud 
the  possession  of  the  house  only,  because  although  the  merits  of  the  case 
have  been  decided,  still,  if  the  plaintiff  is  entitled  to  some  damages,  by 
reason  of  the  possession  of  the  house  by  the  defendant  as  a  wrong-doer,  bp 
is  entitled  to  a  new  trial.  There  was  abundapt  evidence  to  prove  the  pos- 
session ;  and  though  the  writ  and  warrant  were  admitted,  and  even  a  seizure 
under  them,  still  the  defendants  would  stand  as  wrong-doers,  unless  some- 
thing were  shewn  to  connect  such  a  seizure  as  being  made  by  them  under 
that  writ  and  warrant ;  and  nothing  of  that  kind  was  abewn. 

Coleridge,  J. — ^Every  thing  seems  to  me  to  turn  on  the  replication  to  the 
Mh  and  sixth  pleas.  Because  what  was  said  as  to  that,  would  vary  the 
effect  on  the  evidence  as  to  the  rest.  The  question  then  is,  whether  the 
Lord  Chief  Baron  was  right  or  wrong  in  his  direction  to  the  jury ;  and  I 
think  that  he  was  wrong.  The  seizure  under  the  warrant  was  traversable 
matter,  and  was  traversed ;  and  nothing  was  left  to  the  jury  upon  the  subject; 
nor  indeed  was  any  evidence  offered  to  prove  it,  but  it  was  taken  incorrectly, 
as  if  the  seizure  had  been  admitted  by  the  replication  to  have  been  made  bj 
the  defendants  under  the  warrant,  which  it  was  not  The  fifth  and  sixth 
pleas  may  therefore  be  considered  as  altogether  struck  out  of  the  record. 
The  case  therefore  stands  as  one  of  an  unlawful  entry  and  seizure,  without 
any  justification,  and  the  property  as  against  a  wrong*doer  was  sufficiently 
proved  by  the  evidence  of  possession. 

Rule  absotute. 


Ao».a.  BaINBRIDGE  r.  FlRMSTON. 

Aitump^t.  The  ASSUMPSIT      The  declaration  stated,  that  in  consideration  that  the 

8u/^TtbTt  in  plaintiff,  at  the  request  of  the  defendant,  had  consented  to  allow  the 

consideration  defendant  to  weigh  divers  Iwilers  of  the  plaintiff  of  great  value,  to  wit,  «S:c., 

tiff.^  at^the'^Jer  the  defendant  promised  the  plaintiff  that  he  would,  within  a  reasonable  tiiiifi 

quwtof  thedcH.  -gfter  the  said  weighing:,  leave  and  dve  up  the  said  boilers  in  as  perfect  a  con- 
rendants,  had        ,.  .  ,         ^  ^.  ,        ,        .        ,  T   .«.  ,  T  ,     .. 

consented  to      dition,  and  as  fit  for  use  by  the  the  plaintiff,  as  the  same  were  m  at  the  time 

fend[n?to^*"  ^f  the  consent  bo  given,  &c.     Averment,  that  though  in  pursuance  of  such 

weigh  divPTs  consent,  the  defendant  weighed  the  boilers,  yet  that  he,  not  regarding  his 

plaintiff  of  ^  promise,  did  not,  within  a  reasonable  time,  &c.,  leave  and  give  up  the  said 

grreat  value  to  boilers  in  as  perfect,  &c.,  but  on  the  contrary,  that  he  took  the  same  to 

defendant  pro-  pieces,  and  lefl  them  in  a  detached  condition,  whereby  the  plaintiff  hacl  been 

thebJiierl^n^M  P^*  *^  ^^^^^  trouble  and  inconvenience,  and  been  deprived  of  the  use  of  the 

perfect  condi-  aaid  boilers,  and  was  compelled  to  expend  divers  sums  in  putting  the  said 

were"at  the  pieces  together,  to  the  damage,  &c. 

though  fnpur*^       At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  after  last 
thrpTaimiff^^    Term,  the  plaintiff  obuined  a  verdict  for  36/.  lOt. 

weighed,  &c.,  yet  he  did  not  leave,  &c.    In  motion  on  arrest  of  judgment,  E^ld,  that  » suffi- 
cient consideration  for  the  promise  appeared  in  the  declaration. 
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J.  BofUy  now  moyed  for  a  rule  m«t  to  arrest  the  judgmeiit. — ^The  decia* 
ratioD  does  not  atate  auficient  oonaideration  to  aupport  the  promiae  alleged. 
The  action  it  broBght  ler  non-per(ormanoe  of  a  promise ;  it  ought,  therefore^ 
to  hare  been  shewn,  at  all  erents,  by  inducement,  either  that  some  benefit 
arose  to  the  defendant,  or  to  some  stranger  at  his  request,  or  that  sonae 
detriment  was  caused  to  the  plaintiff  by  the  weighing  of  the  boilers  (a),  in 
an  action  for  mere  nonfeasance  alone,  the  existence  of  some  sufficient  con- 
sideration for  the  promise  must  be  distinctly  shewn,  £/#m  ▼.  Outward  {b), 
Bata  ▼.  Oort{e).    None  such  is  shewn  here. 

Ar  Curiam  (cQ. — ^The  declaration  is  well  eooug^.  The  defendant  having 
some  reason  for  wishing  to  weigh  the  boilers  which  belon^^Mo  the  plaintiff, 
makes  the  promise  alleged,  in  consideration  of  being  permitted  to  do  so.  It 
would  i^pear  that  some  benefit  accrued  to  the  defendiant  by  reason  of  such 
permission.  That  is  sufficient ;  the  nature  and  amount  of  that  benefit  need 
not  appear. 

Rule  refused. 

#)  I  $e]w.  N.  P.   tit.  AMUiapslt         (e)  2  B.  &  C.  474. 

n  the  consideration.*^  (d)  Lord  Denmon,  C.  J.,  Paiteson^ 

(h)  5  T.  R.  143.  mmamt.  and  Coleridge,  Ji. 


"Of 


Cooper  t;.  Lawson.  jvbp.5, 

Y  IBEL  against  the  defendant,  as  publisher  of  the  Timee  newspaper.    The      i.  Where 
matter  complained  of  was  contained  in  that  newspaper,  for  the  29th  S^l^  ^^ 
December f  1837,  and  purported  to  consist  of  an  account  of  the  proceedings  iibelloui  con- 
befofe  a  committee  of  the  House  of  Commons,  on  the  occasion  of  a  petition  „etit  of&cta, 
against  the  return  of  the  members,  for  Berunck-upon-TiDeed,  when  the  plaintiff  «jd  » **"T®^ 
tendered  himself  as  a  surety  for  the  petitioners ;  and  of  certain  obserrations  comment  is  noc 
thereon.  Theaocountof  the  proceed'mgs  consisted  of  the  affidavit  of  the  plain-  fo^SSTfrli^ 
tiff  as  to  the  suffioienoy  of  his  circumstances,  and  of  counter  affidavits^  by  other  the  faeu,  a  pice 
persons,  statmg  certain  facts,  fojr  the  purpose  pf  shewing  his  insufficiency,  j,  {iSSd|^ttnlMa4t 
The  observations  complained  of,  among  others,  copsisted  of  the  foUowjng : —  jottifiee  the 
"  But  why,  may  it  be  asked,  does  this  cockney  tailor  (meaning  the  plaintiff),  well  m  the 
take  all  thisi  trouble,  and  subject  himself  to  all  this  exposure  of  his  di^culties  fof^^j^  % 
and  embarrassments.    Qe  has  nothing  to  do  with  the  borough  of  Bervnek-  say  whether  the 
upim'Tipeed,  qr  its  members.     How  comes  it,  then,  that  he  should  take  sp  tH^^rJn^ 
much  interest  in  the  job  ?    There  can  be  but  one  answer  to  these  very  nent  m  well  u 
natural  and  reasonable  queries — ks  ie  hired  far  the  oeeaeion^  &c."  S.  In  en  ae« 

PUoi :  /r#/,.Not  guilty  ;  as  to  which  issue  was  joined ;  eeeondiy,  a  justi-'JJ^^j^^JJI^JjJ^ 
fication,  tlwt  the  matters  contained  in  the  affidavits,  relative  to  the  insuffi-  that  the  plain- 
ciency  of  the  plaintiff  were  true;  that  the  plaintiff  at  the  tiqae  of  making  his  ,  w^^JJ^ 

election  peti- 
tien  for  MOI.,  althoiiflh  he  waa  then.ui.in8iifieieiit  ciranmataaoaa,  and  further  ohserred  that 
Uiefiahi^  wot  hinifor  i^  oeecmim;  the  def^ocUnt  pleaded,  that  the  atatement  that  plaintUT 
waa  in  inauffieient  circumatancea,  wai  true,  and  was  part  of  public  prooeedinn  before  a  legal 
Cooit,  and  that  the  matter  charged  aa  libelloua  waa  a  Uir  account  of  the  prOceedinga,  ami  a  hanA 
fiiM  cowmttU  Ihgratm:  Held,  that  the  plea  of  juatification  waa  properlr  pleaded,  and  that  the  Jurv 
were  properly  directed  to  Sod  a  Tetdict  for  the  plaintiff,  if  thejr  beliered  that  the  fteti  itatea 
hMd  tM  been  ptowed,  or  tkatOiscmnmeui  on  iii€mwa»ftqihai»A/d§. 
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Qma*«  BmiA    affidavit,  was  iasiifficient  to  becoma  surety;  that  the  affidnvita  ««w  fmblic 
Coopta       proeeedingf,  htlhre  a  Court  legally  corapetant  to  entartaiu  then;  that  the 
V.  matter  complained  of  was  a  fair  and  b^ma  fide  moeonai  of  ««ch  praoeediiig^ 

aad  a  fair  and  bond  fide  cnmment  thereon. 
RepUeaHeHy  de  injuria. 

At  the  trial,  before  Lord  Denman,  C.  L,  at  the  Ltmdm  Sittiags  after  last 
Term,  the  defendant  offered  evidence  to  prove  the  truth  of  the  matters  stated 
relative  to  the  insufficiency  of  the  plaintiff,  but  offered  no  evidence  rela- 
tive to  the  comment.  The  learned  judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  if  they  were  of  opinbn  that  the  matters  stated  irere  un- 
true, or  that  the  comments  were  not  fair  and  band  fide. 
Verdict  for  the  plaintiff. 

Sir  /.  Campbell,  A.  G.,  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  justification  in  this  case  virtually  consists  in  the  statement  of 
the  truth  of  the  matters  contained  in  the  article  complained  of.  The  plea 
certainly  does  go  on  to  allege  the  fairness  and  bond  fidee  of  tbecommeot; 
but  such  allegation  was  immaterial,  the  plea  would  have  been  complete 
without  it.  The  comment  is  mere  inference  from  the  fiicts  stated,  and  needed 
no  justification.  No  issue,  therefore,  could  be  raised  upon  it,  and  it  ought 
not  to  have  been  left  for  the  consideration  of  the  jury.  Suppose,  in  an  action  o 
libel  brought  against  a  man,  for  stating  that  another  had  murdered  his  father, 
and  was  a  disgrace  to  human  nature ;  a  plea  similar  to  the  present  were 
pleaded,  justifying  the  statement,  by  alleging  the  truth  of  the  fact,  and  the 
fairness  and  bond  fides  of  the  comment.  There  can  be  no  doubt  but  that  surh 
plea  would  be  fully  supported  by  proof  of  the  fact  only,  although  no  evi- 
dence were  offered  relative  to  the  comment.  The  present  case  is  exactly 
analogous.  In  Clarke  v.  Taylor  (a),  the  matter  complained  of  as  libellous, 
contained  a  statement  of  facts,  and  also  observations.  There  the  plea  justi- 
fied the  statement  of  facts  only,  and  no  proof  was  offered  at  the  trial  relative 
to  the  observations,  yet  the  Court  refused  to  enter  a  verdict  for  the  plaintiff 
as  to  the  observations,  though  with  respect  to  them  nothing  was  pleaded  nor 
offered  in  evidence  by  way  of  justification. 

Pattbson,  J. — Had  not  the  case  of  Clarke  v.  Taylor  been  mentioned,  I 
should  have  felt  no  doubt  whatever,  and  on  looking  at  that  case  it  seems  to 
me  not  at  all  applicable  on  the  present  occasion.  The  libel  there  set  out  in 
the  declaration,  was  a  paragraph  in  a  newspaper,  to  the  concluding  part  of 
which  the  justification  pleaded  did  not  apply.  Tindal,  C.  J.,  in  giving  judg- 
ment, after  stating  that  **  a  defendant  may  justify  part  only  of  a  libel  con- 
taining several  distinct  charges,^  goes  on  to  say,  *'  but  if  he  omits  to  justify 
a  part  which  contains  libellous  matter,  he  is  liable  in  damages  for  that  wliich 
he  has  so  omitted  to  justify.  The  plea  in  the  present  instance  does  not 
affect  to  justify  the  whole  of  the  publication,  and  we  are  to  see  whether  the 
part  omitted  would,  by  itself,  form  a  substantive  ground  for  an  action  of  libel. 
I  cannot  say  that  it  is  of  that  description.^  Try  the  present  case  by  that  cri- 
terion. If  the  plea  had  not  justified  the  comment,  Uiat  the  plaintiff  was  hired 
for  the  occasion,  would  it  have  amounted  to  a  complete  justification  ?  Cer- 
tainly not ;  because  that  comment  itself,  taken  abne,  was  libellous.    Cases 

(a)  2  BiDg.  N.  C.  654;  S.  C.  2  Hodges,  65. 
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oflitel  nay oocur  where  it  j8  not  necessary  to  leave  it  to  Uie  jury  to  say 
wbetbcr  or  not  the  ooromenta  made  upon  the  facts  hare  been  ha  or  otherwise. 
But  whenever  the  eomnent  assigns  a  naotive,  which  is  not  necessarily  a  just 
inference;  where  such  inference  may  or  may  not  arise,  there  it  becomes  a  ■»• 
teria]  part  of  the  issue  for  the  jury  to  determine,  whether  or  not  the  inference 
wss  a  just  one.  Sudi  is  the  ease  here.  In  the  instance  put  by  the  Attoraey- 
Geneial,  it  would  be  ridiculous  to  leave  it  to  the  jury  to  say  whether  or  not 
it  is  a  fair  comment  upon  the  fact  that  a  man  has  murdered  his  father,  to  say 
that  he  is  a  disgrace  to  human  nature.  The  defendant  seems  to  have  been 
aware  of  the  necessity  for  justifying  his  own  comment,  otherwise  he  would 
bare  pleaded  that  the  facts  stated  were  true«  and  not  have  gone  on  to  justify  the 
comment.  In  my  opinion,  in  so  pleading  he  acted  judiciously,  because  the 
comment  was  of  itself  a  libel ;  but  he  ought  to  have  gone  further,  and  proved 
the  fairness  of  his  comment  at  the  trial. 

Williams,  J. — ^Throughout  the  argument,  it  has  been  assumed  that  the  com- 
ment made  no  addition  to  the  facts  stated,  and  did  not  vary  the  inference 
which  naturally  arose  from  them.  But  that  is  not  so.  It  is  stated  that  the 
party  could  not  have  acted  as  he  did,  unless  bribed ;  certainly  that  imputa- 
tion must  have  an  effect  in  estimating  the  character  and  quality  of  the  libel. 
Where  to  a  report  of  a  proceeding  in  a  Court  of  justice,  any  thing  is  added 
by  way  of  comment  which  introduces  an  additional  fact  or  feature,  and  com- 
municates to  it  another  character,  that  takes  it  out  of  legal  protection. 
And  such  comment  becomes  of  itself  a  distinct  libel. 

CoLKRiDGB,  J. — The  libel  charged  stated  certain  facts,  and  in  addition  to 
them,  purporting  to  be  by  way  of  comment,  what  in  reality  were  certain  other 
facts,  that  the  plaintiff  was  hired,  &c.  If  I  understood  the  Attorney-General, 
he  contended  that  it  is  indifferent  whether  a  comment  is  true  or  not.  I  can- 
not assent  to  that ;  the  whole  sting  of  a  libel  may  be  in  the  comment.  Certainly, 
it  is  possible  for  a  comment  to  consist  of  nothing  but  fair  inference ;  but 
diis comment  goes  further ;  it  states  a  distinct  fact,  which  was  a  libel  in  itself, — 
that  the  plaintiff  was  hired.  There  can  be  no  doubt,  but  that  it  was  proper 
to  be  led  to  the  jury  to  say  whether  that  was  a  (air  comment  or  not. 

Lord  Dbnman,  C.  J. — It  would  be  extravagant  to  say  that  in  all  cases  of 
libel,  any  comment  requires  a  separate  justification.  Where  part  of  a  libel 
consists  of  a  report  of  a  judicial  proceeding,  and  part  of  what  is  a  fair  com- 
ment upon  that,  theaa  justification. of  the  fact  amounts  to  a  justification  of 
the  comment  also.  But  where  by  way  of  comment,  another  fact  is  added,  it 
is  for  the  jury  to  say  whether  that  fact  is  a  fair  inference  or  not.  There  was 
nothing  here  to  shew  that  the  defendant  had  any  right  to  say  that  the  plain* 
tiffy  who  was  in  poor  circumstances,  must  necessarily  have  been  hired. 

Rule  refused  (a).. 

(b)  See  Delegal  v.  Highley^  3  Hodges,  158 
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Q^eei^t  Bmdk.  The  QuEEN  V.  IIarland  and  others 

Upon  a'flodiiig  A  'f  RUB  bill  having  been  tmxA  by  the  gmfld  Jd^  tt  the  Vbrk  WAsm- 
\l^li^^  1  '"^  Assizer,  I8S8,  ag^iDst  the  defehdttiU,  fut  a  fe^eM^te  entfyuid 

AwisM  of  a  detaihef  of  certain  premises,  aitnate  ftt  Ripitn,  in  ttwt  etmnty,  ap^icttion 

nmffo?ff^ci.  ^s  ^»^e  ^n  ^^  Ci^^n  ^UT^>  to  Wittktm$,  I,  oti  behalf  of  the  (MtMeeoticm* 

bto  entry  ud  to  award  a  writ  of  reatitution.    His  Lordship  haTiof  gtanted  ft  rule  ^Hn^  oH 

judge  or'tM^te  ^he  defendants  to  shew  cause  why  stich  writ  shonkt  not  isstie,  etoae  was 

to  rrf^iTto'*"*  afterwards  shewn ;  and  upon  hearing^  the  iillidaviu  mA  the  cotmad  on  bolli 

award  rasttttt-  sides,  the  learned  judge  discharged  the  rtile. 

tton,  and  the 

§«dl hM^*'  Aiwfon,  now  moved  for  a  rule  to  shew  cause  why  a  mandamut  should 
anthority  to  re*  not  issue,  commanding  the  learned  judge  to  award  an  immediate  writ  of  res- 
tlm-  uid^rthe   ^'^u^*^*  ^  ^  ^^^  >^^^  ^  ^  Court  might  consider  moat  suited  to  the  dr- 

case  baa  not        CUBIStailGes* 

by  tJSonfi  Under  this  indictment  a  defendant  cannot  question   the  title  of  the 

Mor?^'nia  V  P'^^^utor.  if  he  choose  to  deny  the  foroe,  he  must  plead  directly, 
riadiction,  en-  Of  fee  may  plead  that  he  has  been  three  years  in  peaceable  possession, 
^iSl^t^  aa  in  iZi^  V.  Good0n&ugh{a).  But  the  fact  of  a  ibrcible  entry  having  been 
ttmu  fouodi  the  Statute  8  H.  6,  c.  9,  provides  that  the  party  put  out  shall  be 

put  into  full  possession  again*  The  learned  judge,  therefore^  had  no  di»- 
orelbn  to  refuse  the  application.  Rex  ▼.  Hake  (6),  Bae.  Ahr,  ''  For, 
Eni^  {F)^  Where  an  indictment  has  been  removed  by  eerUorarii  this  Court 
seems  to  possess  such  a^ discretion.  Rex  v.  AfamHr(c);  but  that  maybe 
supposed  to  have  been  conferred  upon  it  by  the  act  of  the  prosecutor  in  re- 
moving the  case ;  that  reason  does  not  here  apply. 

Lord  Denman,  C.  J. — I  think  that  the  learned  judge  clearly  had  a  discre- 
tion to  refuse  to  award  restitution.  In  ancient  times,  when  many  violent 
things  were  done  in  taking  possession  of|property,  several  Statutes  gave  ex- 
traordinary powers  to  justices  to  remedy  such  mischiefs.  They  were  antbo' 
rixed  to  go  to  the  place  in  question,  and  after  holding  an  inquiaition  by  the 
people  of  the  county,  and  finding  that  force  had  been  made,  to  put  the  party 
disseised  again  into  possession  of  his  lands.  However,  even  in  that  case,  the 
inquisition  might  be  traversed.  But  that  case  is  a  singular  one,  and  the  same 
law  does  not  exist  with  respect  to  the  finding  of  a  bill  by  the  grand  jury,  tad 
to  the  finding  of  the  facts  under  one  of  these  inquisitions.  Kex  v.  Bake  it 
itself  an  authority  to  shew,  that  under  the  former  circumstances  restitutioQffi 
not  a  matter  of  right.  In  the  learned  note,  subjoined  by  the  reporter,  it  h 
shewn  that  the  Court  will  not  award  a  writ  of  restitution,  unless  a  case  en- 
titling the  party  to  it,  is  fully  made  out  upon  aff)clavits ;  and  indeed,  every 
one  must  feel  that  to  act  on  an  ex  parte  statement,  would  be  most  undesff- 
able.  The  Court,  therefore,  before  which  the  indictment  has  been  found, 
ought  to  exercise  a  discretion.  The  learned  judge  has  exercised  his  £s- 
cretion,  and  with  that  exercise  of  it,  we  have  no  power  to  interfere. 

(a)  2  Ld.  Ray.  1036-  (c)  Ca.  Te»p.  Ld.  Hardw.  174. 

(d)  4  Man.  &  Ry.  483,  n 
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Pattimmi,  J.-^The  mA»  quMtion  is,  wlwUier  H  was  imperttive  on  the  QamtftBmdu 

lemned  jiidg6  to  award  a  writ  ti  restittttion,  or  whether  he  had  any  discretion  ^,  Qvun 

on  tiie  subject.    Thef«  can  be  no  doubt,  if  he  had  a  discretion,  that  he  has  „^,^^^^ 
exercised  it  rightly.    Now,  it  is  adniitted«  that  in  the  case  oC  an  indictment 


ranoTed  by  eerHorari,  this  Court  possesses  a  discretion ;  but  it  is  said  that 
suekdiiMtioa  is  oonferred  upon  the  Court  by  the  act  of  the  preeecutor  in 
rmonag  the  iadietment.  I  d»  not,  howeyer,  find  such  doctrine  a^y  whei^ 
laid  down;  and  eertainly  the  reason  for  the  existence  of  a  discretion, at  least 
u  mueh  appliee  where  the  proceedings  are  before  a  judge,  at  the  Assises  or 
at  Sessbns,  On  the  other  hand,  where  an  inquisition  has  been  held,  the  case' 
is  difloent,  the  jastioes  there  themsehes  go  to  the  place,  they  see  the  facts, 
they  reoeiTe  oTidenee  ftom  indtflereBt  parties.  Under  such  circumstances,  it 
niay  be  imperatiTO  on  them  to  award  restitution.  But  none  such  existed 
here.  I  am,  therefore  of  opinion  that  the  learned  judge  did  possess  a  dis- 
cretion. 

CoLSRiDOK,  J.-^I  am  of  the  same  opinion ;  and  considering  this  as  an  ap* 
plication  for  a  mandamu$  to  the  learned  judge,  the  answer  is,  that  he  pos* 
sessed  a  discretion.  Any  reference  to  the  proceedmgs  directed  under  the 
Statute  of  H.  6,  will  at  once  shew  that  it  is  a  mockery  to  common  sense  to 
liken  them  to  a  finding  upon  an  etc  parte  statement  by  the  grand  jury.  The 
learned  judge  seems  also  to  haye  exercised  a  wise  discretion.  If  I  heard  the 
affidavits  correctly,  it  appears  that  this  forcible  entry  is  stated  to  haye  taken 
place  in  Mareht  and  no  reason  has  been  giyen  why  the  party  did  not  apply 
to  two  justices,  or  go  before  the  Court  of  Quarter  Sessions.  On  the  other 
hand,  if  we  consider  this  as  an  application  to  us  to  issue  a  writ  of  restitution, 
the  answer  is,  that  the  indictment  is  not  here ;  and  there  is  no  authority  to 
shew  that  we  possess  an  original  jurisdictkm. 

Rule  refused. 


The  Queen  v.  The  Lady  and  Steward  of  the  Manor  of       Ab».8. 

DutUNOHAM. 


MANDAMUS.    The  writ  recited  that  the  defendanU  were  lady  and  stew*  The  i 

ard  of  the  manor  oi  DuUingham,  whereof  divers  copyhold  tenements  Tcraionoftha  * 

•re  held,  and  that  by  the  custom  of  the  said  manor,  copyhold  heredita-  iMirofadavkor 

nents  may  be  surrendered  out  of  court,  before  two  copyhold^s,  and  that  the  on  payment  of 

lord  or  lady  of  the  manor  and  steward  of  the  same,  haye  always  accepted  and  JJlJj^*^''^" 

eorolled,  and  of  right  ought  to  accept  and  enrol  all  surrenders  duly  tendered  deacent  upon 

for  enrolment ;  that  one  Robert  King  died  in  June,  1834,  seised  of  certain  pelt^^<ndlto 

hereditaments,  holden  of  the  said  manor,  having  first  duly  made  his  will,  *f[^^  *^  *■■* 

whereby  he  gave  to  his  wife  Rebecca,  a  life  estate  in  the  said  hereditaments,  der,  ahhoogh 

to  which  she  had  been  admitted,  and  had  thereupon  paid  a  ftill  fine,  that  is  to  ^fejjjj*^^ 

say,  a  fine  to  the  same  amount  as  she  would  have  paid,  had  she  been  ad-  mitunce.  pud 

mitted  to  an  eatate  in  fee-simple  in  the  said  hereditament ;  and  that  Robert  j^rapLcUf fac 

Hi/?iam  King,  was  eldest  son  and  heir  of  Robert  King,  and  on  the  3Ut  of  admittoooeorA 

'  '  tenant  in  fee. 


eOB  TERM  R0ORT8  IS  raK-OUHBIISIBENCR 

Qmm^^mck,*   Oi<»far»  1836,  duly  svirendevdi  to  two  teoaoUyMeorAm 

n^^Q^MM     ^^  B»Bor,  ftU  the  aud  iMrediteiiiHits,  rabject  to  the  life  estate  of  tbeoud 

••  Rtbetea^   to  the  intenis  and  purposes  declared   by  a  oertaio  Bdeotwe, 

Stbward  of    bcariag  eTen  dato  with  the  said  SQf nttders,  and  made  between  said  SL  W. 

^ij^SmL  ^^*  ^  ^^®  ^^^  "^^  ^  ''^  lUhecoa  of  the  seomd,  and  J«me$  Kwnf,  J»hn 

LyUt  Kinfft  and  Jokn  King^  of  the  third  part,  to  the  use  of  such  penons  n 

/ornas  Kwg,,J,  L.  King,  and  Jolm  Kingt  should  by  aoj  deeds» dot.,  daiio^ 

the  life  of  Reiteea,  but  if  during  her  life,  or  within  csranty^oDe  jeais  tfier 

her  deeease,  with  the  consent  of  said  R.  W^  King^  linut  or  appoint;  and  is 

the  meaoiioe,  and  in  default  of  such  appointmeot,  &e.>  to  the  use  of /osKf 

King,  /.  L^Kimg,  and  John  King^  their  heirs  and  assigns  iat  ever;  tint 

th^  said  last^Rientioned  parties  being  desirous  to  have  the  said  isrieatiue  es* 

rolled  by  the  said  lady  of  the  manor,  duly  caused  application  to  be  made  to 

the  said  lady  and  her  steward,  to  accept  and  enrol  the  said  surrender,  whidi 

they  had  refused  to  do— And  commanded  them  to  accept  and  enrol  the  samB. 

The  return  stated,  that  said  P.  W.  King,  being  the  eldest  son  snd  heir  of 
the  said  R.  King,  had  never  been  admitted^  nor  requested*  nor  tendered 
himself  to  be  admitted  to  the  said  reversion  of  the  said  hereditaments ;  tiui 
the  fine  paid  by  the  said  Rebecca,  was  by  her  paid  in  respect  only  of  the  said 
estate  for  life,  devised  to  her ;  and  that  besides  the  said  fine  so  paid,  there  be- 
came and  was  on  the  said  surrender  being  tendered,  due  from  the  said  R,  W. 
King,  in  respect  of  the  said  reversion  in  the  said  hereditaments,  and  the  said 
descent  thereof  to  him,  a  reasonable  fine,  to  be  fixed  and  assessed  by  the 
lady  of  the  said  manor,  and  that  said  R.  W.  King,  Jamee  King,  /.  L.  Kingt 
and  John  King,  had  refused  either  to  pay  the  same,  or  give  security  for  its 
payment. 

On  behalf  of  the  Crown  it  was  proposed  to  be  contended ;  First,  that  a 
full  fine  having  been  paid  upon  the  admission  of  the  tenant  for  life,  no  far- 
ther fines  are  payable  upon  the  surrender  during  the  life  tenancy  of  those  in 
remainder  or  reversion.  Secondly,  that  if  further  fines  are  due  from  those 
in  remainder  or  reversion,  the  lord  and  his  steward  are  not  justified  in  reftis- 
ing  to  receive  and  enrol  the  surrender  at  the  instance  of  the  surrenderees, 
until  such  fines  are  paid. 

On  behalf  of  the  lady  and  the  steward.  That  the  admission  of  a  devisee 
for  life,  is  not  the  admission  of  the  heir  of  the  devisor,  taking  by  desoest 
That  although  an  heir  at  law  may  surrender  without  admissioQ,  a  fine  ia 
payable  in  respect  therjiof,  and  that  the  lord  and  steward  of  a  maaor  sre  not 
bound  to  accept  or  enrol  the  surrender  of  an  unadmitted  heir,  unless  such 
fine  is  paid,  or  secured  to  be  paid  to  the  brd.  .^, 

A  concilium  having  been  obtained,  the  case  was  argued  in  Triniiy  Term 
last,  by 

Sir  F.  PoUook,  for  the  Crown.--'No  fine  aft  alt  is  die.  ft  was  the  dety  «f 
ihe  defeodsots  to  htve  accepted  and  enrolled  this  rarrend^f.  Hie  liMd'bas 
no  Tight  to  require  any  thing  further  than  that  there  sbaill  be  a  tMaaf  on  i^ 
roll.  That  is  the  case  at  present.  Rex  v.  The  Lord  of  the  Manor  of  Hen- 
<lofi(«|)r  dlMioetiy  shews  that  no  right  to  the  fine  can  arise*  tiU'admHtance; 

(a)  2  T.  R.  484. 
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d/tHi&rifthiifekT^ no^ne  is  doeiOQ  a  meie  m{ipl^Matioii  ta  eMrol  a  ^umeinler.   QiMfii*«  Bmith. 
liae  it  DD  dMibI  bat  that  the  heir  may  mirreiider  "iritheiit  admittanoe,  •  and     ^ht  Qoezw 
he  mj  ^ise  his  estate,  or  otherwise  dispose  of  it,  without  admittance,  ^   j^  j^'     ^ 
without  fvynent  Of  the  fine  due  on  admittance,  Right  r»  Banki  {h).  King    stswako  of 
i.Twrwtrit).    Were  the  argnmenU  on  the  other  side  to  prevail,  then  in   duluimibaii 
the  esse  of  a  surrender  to  such  uses,  as  might  afterwards  be  appointed,  a 
fresh  fine  would  be  payable  every  time  that  a  fresh  appoiniment  wae  made; 
which  is  a  position  that  cannot  be  supported.    Supposmg  a  joint  grant  to  be 
nade  by  a  tenant  for  life  and  the  remainder-man,  still  one  fine  only  is  due. 
Baa.  Abr.  Cop.  (L  1.)    Neither  is  any  fine  due,  except  l^  special  cut* 
torn,  on  the  admittance  of  a  remainder^man,  after  previous  admittuiee  and 
psymeotof  the  fine  by  the  tenant  (br  life,  Dwn  and  Chapitr  o/Bfy  v.  Od- 
dieoti(d). 

B.  AndretM,  contrd. — The  question  is  not  whether  a  fine  is  payable  by 
the  garrenderee,  but  whether  the  lord  is  to  have  his  fine  from  the  heir  or  not. 
Supposmg  this  surrender  to  be  accepted,  the  surrenderees  might  afterwards 
compel  the  lord  to  admit,  and  then  the  estate  being  referred  to  the  surrender, 
the  lord  would  not  be  able  to  seize,  in  order  to  enforce  payment  of  his  fine 
due  upon  a  descent ;  and  the  Statute  of  Limitations  might  have  occurred  to 
bar  any  other  remedy.  The  Dean  and  Chapter  of  Ely  v.  Caldecott  does 
not  apply.  The  tenant  for  life  and  the  remainder-man  possess  portions  of 
ooe  and  the  same  estate.  Such  is  not  the  case  here.  The  tenant  for  fife  was 
admitted  under  the  will.  The  reversioner  claims  as  heir  to  the  devisor ;  no 
privity  of  estate  therefore  exists  between  them.  No  argument  can  be  raised 
on  the  fact,  that  a  complete  fine  has  been  paid  for  the  admittance  of  the 
tenant  for  life,  because  she  was  just  as  liable  to  that  as  a  tenant  in  fee  would 
have  been,  Watk.  &n  Cop.  311.  As  in  reason  she  should  be,  the  lord  bein^ 
kept  ont  of  his  fine  from  the  reversioner,  in  the  one  case,  just  as  long  as  from 
the  heir  in  the  other.  Mr.  Feame'e  opinion  has  been  pronounced  upon  the 
very  point  now  in  question,  "  That  the  steward  of  a  manor  is  at  liberty  to 
refuse  accepting  from  the  heir  a  surrender  of  the  reversion  expectant  on  a 
tenancy  for  life  in  a  copyhold  estate,  until  payment  of  the  fine  due  by  the 
custom  on  the  descent  *'(«) ;  and  that  opinion  has  received  the  confirmation 
of  this  Cburt,  in  Doe,  d.  Perry  v.  Wihm  (/).  It  must  also  be  recollected, 
that  this  is  not  an  application  from  the  lady  fbr  a  party  to  come  in  and  be 
•(Mtted,  the  application  proceeds  from  the  other  side. 

Sir  F.  PoUoek,  in  reply. — ^The  substance  of  what  has  been  urged  by  the 
other  side  amounts  to  this,  that  the  receiving  and  enrolling  a  surrender 
snooants  to  an  admittance,  and  therefore  that  a  fine  is  due ;  but  the  law  is  not 
so.  The  application  is  only  to  enrol  the  surrender  for  the  purpose  of  putting 
it  in  a  phee  of  safety.  Till  the  admittance,  the  surrender  works  fiolhm^. 
Thel^  would  not  be  bound  by  it,  Rex  v.  WUeon  (p).  An  inchoate  aet  ten 
not  be.  treated  aa  a  final  one.    The  surrenderees  might  disckim.—- [ilairi^sii. 

(*)  3  &  ft  Ad.  6M.  (e)  Fearoe*s  PoMhamoosWorks,  l€Bw 

(e)  1  Mylne  &  Keene,  456.  (/)  5  A.  &  £.  321. 

(d)  8  Bing.  439.  (g)  10  B.  &  C  8a 
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Qt^e^Bmdh.   —On  tbe  other  hand,  they  nvg^ht  not diacbim.— l^iriM^,  J^  referred  to 

V.  Cur.  aid.  tmlL 

The  Ladt  and 
Stkwaed  of 
th»  Manor  of        Lord  DiNMAlf,  C.  J.,  thk  daj  delivered  the  judgment  of  the  Court.— 

Af^r  stating  the  particalara  of  the  writ  and  retarn,  his  lonUip  ooatinaed 
aa  fbllowa: — ^The  return  in  substance  states,  that  the  lady  of  the  iDsnor 
and  steward  have  refused  to  do  what  is  required,  because  the  said  Robert 
WUiiam  Kwg^   and  the  said  Jam99  Ktng,  John,  LyUs  Ktng,  and  John 
King,  refuse  to  pay  any  fine  for  the  acceptance  and  enrolment  of  tiie 
said  surrender;   and  whether  any  fine  be  lawfully  due  to  the  lady  of  the 
manor^  under  these  cireumstanoes,  is  the  question.    Against  the  return,  aod 
in  support  of  a  peremptory  mandamus  being  awarded,  it  was  contended  tint 
the  hidy  has  a  tenant  on  the  roll  who  has  paid  a  full  fine  ;  that  the  admit- 
tance of  tenant  for  life»  is  the  adouttance  of  him,  or  them,  in  remainder;  that 
nothing  was  requiivd  by  the  aoeeptaooe  and  enrolment  of  the  sumoder,  bat 
aafe  custody  ;  and  that  if  any  fine  be  due  and  payable,  it  beoonie*  so  «dIj 
upon  a  tenant  being  presented  for  admittance,  atid  after  such  admiUaDoe, 
u^ich  several  propositions,  with  the  exoeption  of  one,  may,  as  it  seems  tou, 
be  admitted,  without  afleoting  the  conclusion  which  they  were  advanced  to 
establiah.    The  exception  to  whidi  we  allude  is,  that  the  present  was  iacur* 
reotly  assumed  to  be  a  case  of  tenant  lor  life,  with  a  remainder  or  Mnaiiidsrs 
dependent  thereon ;  whereas  we  are  apprised  of  no  provision  of  the  will  of 
lUAmi  Kmg^  except  the  devise  of  a  life  estate  to  his  wife,  and  therefore  the 
interest  of  the  heir  was  clearly  reverstonary,  and  not  remainder.  For  retMos 
however,  whidi  will  appear  presently,  we  do  not  consider  it  necessary  to  panne 
this  diatittotion ;  still  less  is  it  requisite  for  the  purposes  of  the  preseot  dis- 
onsabn  to  consider  Che  nature  and  extent  of  the  heir's  interest  in  a  copyhold 
bslbra  admittance.    This  subject  was  very  fully  entered  into  by  this  Coait  in 
the  case  of  iii^  v.  Baniu,  and  bj  the  Lord  Chancellor  Brougham,  in  Kmg  r. 
TWriMT.    That  the  heir  is,  for  many  purposes,  perfect  tenant  of  the  land  fae- 
ibiw  adsMttance,  especially  as  to  strangers,  is  true ;  but  he  is  not  ss  to  all. 
The  general  rule,  and  the  exception,  are  given  with  suificient  distinctness  ia 
iCoAsV  CopgMder,  s.  41  :—**  In  admittances  upon  descents,  the  heir  ii 
tenant  by  copy  iaamediateLy  upon  the  death  of  his  ancestor,  not  to  all  iotenti 
Mid  purposes,  for  peradventure,  he  cannot  be  sworn  oi  the  homage  before, 
neither  can  he  maintain  a  plaint  in  the  nature  of  ap  aasaie  in  the  lonf  a  coart 
before,  because  till  then  he  is  not  complete  tenant  to  the  lord,  no  further  forth 
than  the  lord  pleaseth  to  allow  him  for  his  tenant.    So  that,  to  all  inteots 
«nd  purposes,  the  heir  till  adinittance  is  not  complete  tanant;  yet  to  most 
intents^  especially  as  to  strangers,  tbe  law  taketh  notice  of  him  m  of  a  perfect 
tenant  of  the  land  instantly  upon  the  death  of  his  luicestor ;  for  he  nay 
eater  into  the  Und  before  admittance,  take  tbe  profits,  punish  ai^  UdfiSES, 
euraender  into  the  hands  of  the  lord  to  whose  use  he  pleaseth*  MoHsfymg  Ae 
Imd  kufim  due  si^Mn  <Ae  das^snt"    Again  in  BrtmrniM  Cam(^  we  fM 
that  the  "  heir  may  surrender  to  the  lord  to  the  use  of  another  beibie  admit- 
t«po^  as  any  other  oopyholder  may,  but  it  cannot  pr^iudioe  the  lard  of  the 

(g>  1  Moore,  465.  (A)  4  Rep.  22^  b. 
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fine  doe  to  him  by  the  custom  of  the  manor  upon  the  descent."    Also  in    Qhah'iBacA, 
Brawny.  Dy9r{i\  it  is  said,  "  the  heir  may  surrender  before  admittance,  be-     jh^Q^EM 
cause  he  has  a  title  by  the  descent,  but  the  lord  in  this  case  shall  have  a  fine."  «• 

In  Morse  v.  Faulkner  (j  ),  it  is  said,  "  in  copyholds  the  heir  takes  without  ^^avld^oI 
actual  admittance,  and  may  surrender  and  convey  without  it,  which  he  could  the  Manob  of 
Dot  do  if  he  were  not  seised,  but  the  lord  is  in  that  case  entitled  to  the 
doable  fee  upon  the  surrender."  See  Fearne'g  Posthumous  Works,  p.  103, 
(Cases  and  Opinions).  The  lady  of  the  manor,  it  is  to  be  observed  in  the 
present  instance,  seeks  for  nothing  ;  there  is  no  demand  on  her  part  to  the 
heir,  to  come  m  and  be  admitted,  in  order  that  she  may  become  entitled 
thereby  to  the  accustomed  fine.  The  demand  is  upon  her  to  do  an  act,  and 
she  insists  that  the  demand  can  only  be  made  by  one  who  is  (in  the  language 
of  Lord  Coke)  **  to  all  intents  and  purposes,"  a  tenant  of  her  manor.  This 
ease  therefore  has  no  resemblance  to  those  on  which  a  question  has  arisen 
between  the  heir  and  a  stranger.  Here,  it  is  a  mere  question  of  right  be- 
tween the  lady  of  the  manor  and  the  heir  and  upon  such  question  we  think 
she  is  entitled  to  have  (as  we  find  him  called),  "  a  complete  tenant."  The 
payment  of  a  fine  is  the  method,  by  which  according  to  all  the  authorities 
above  referred  to,  a  recognition  is  made  of  the  title  under  which  he  holds, 
and  according  to  all  of  them,  a  fine  becomes  due  upon  an  act  being  done  like 
the  present.  In  conformity  hereto  also,  it  seems  was  the  opinion  of  Mr.  Feame, 
which  in  addition  to  the  weight  justly  due  to  it,  from  his  great  and  acknow- 
ledged accuracy  and  precision,  was  recognized  by  this  Court,  in  the  recent 
case  of  Difs,  d.  Perry  v.  Wilson,  as  to  the  point  now  immediately  under  con- 
sideration. The  subject  is  thus  treated  by  him  :  <*  there  can  be  no  question 
that  the  heir  is  compellable  (if  the  lord  please,)  to  come  in  and  pay  the  fine 
due  on  a  descent;  and  it  is  said  that  where  the  lord  is  to  have  a  fine,  there 
must  be  a  new  admittance,  vide  Tiping  v.  Bunning{k),  If  so,  I  should 
think  the  lord  may  (if  he  please,)  refuse  a  surrender  by  the  heir  until  he 
has  paid  a  fine  on  descent.  Indeed,  if  he  could  not,  the  lord  might  be 
disappointed  of  his  fine;  ibr  after  the  accepting  of  the  surrender  tendered 
by  the  heir,  though  a  conditional  one,  and  the  surrenderees  being  admitted 
on  the  forfeiture  of  the  condition,  who  of  course  could  be  liable  to  only  the 
alienation  fine  on  such  an  admission  ;  where  would  be  the  lord's  remedy  for 
his  fine  upon  the  descent !  And  though  the  lord  cannot  compel  the  heir  to 
come  in  and  be  admitted  and  pay  his  fine  during  the  life  of  the  tenant  for 
life,  yet  if  the  heir  required  to  surrender  before,  I  apprehend  the  lord  may 
reruse  accepting  his  surrender  until  he  pay  such  fine,  for  otherwise  he  may 
be  disappointed  of  it,  by  accepting  the  surrender  from  the  heir,  to  the  use  of 
a  stran^r,  who  would  be  entitled  to  admission  under  it  (even  though  con- 
ditkmal  if  fbrfeited).  upon  payment  of  the  alienation  fine  only  (/)."  The  ques- 
tion, it  will  be  perceived,  has  been  hitherto  considered,  as  if  the  applica- 
tion had  been  made  by  the  heir  of  the  party  last  seised.  If  however,  it 
ought  rather  to  be  deemed  an  application  by  mere  strangers,  our  observations 
will  be  applicable,  dfortittri  ;  and  in  the  writ  t>f  mandamus  itself,  it  is  stated 
that  the  said  parties  of  the  third  part  to  the  said  indenture  to  lead  the  uses 
of  the  said  surrender  being  desirous  of  having  the  said  indenture  enrolled  by 

(0  11  Mod.  73.  (k)  Moore,  465. 

0')  1  Anat.  13.  (0  Fearne  k  Post.  Works,  106 
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QvMii*«  Bndk.    the  said  ladj  of  the  said  manor,  did  cause  application  to  be  made  to  the  said 

Tj^T^JJ^,,     ladj,  to  receive  and  enroll  the  said  surrender,  for  the  purposes  therein  (that 

V-  is  in  the  said  surrender,)  mentioned ;  that  is,  persons  wholly  unconnected 

^■wAKD^^  with  the  lady  of  the  manor  (so  far  as  appears)  either  by  duty  or  serTtce, 

the  Manor  of    ^jthout  any  offer  to  acknowledge  her  as  lady ;  but  expressly  refusing  so  to 

do,  require  her  to  do  an  act,  which  none  but  a  tenant  is  entitled  lo  ask; 

which  act,  it  is  moreover  to  be  observed,  is  not  calculated  or  intended  in  any 

degree,  to  confirm  or  estabUsh  the  life  estate  of  the  said  widow,  to  which  she 

had  been  admitted  regularly,  and  had  paid  her  fine  accordingly;  but  for 

purposes  wholly  unconnected  with  and  independent  of  it     Upon  the  whole 

therefore,  we  are  of  opinion  that  the  return  is  good,  and  that  a  peremptory 

writ  of  mandamw  ou^t  not  to  go. 

Judgment  for  the  defendants. 


Ab».  17.  The  QuBBN  V.  Sullivan  and  others. 

After  •  tpecial  fNDICTMENT  for  a  conspiracy.     At  the  trial  before  Lord  Denmany  C.  J , 

•w7m  for^r  *"^  •  special  jury,  at  the  Middlesex  Sittings  after  Trinity  Term,  1837, 

trial  of  *  de-  after  the  jury  were  sworn,  one  of  them  stated  that  he  had  formed  one  of  the 

mrsdemeanoV  grand  jury  by  whom  the  bill  was  found.     The  counsel  for  the  prosecution 

eneof  thejurV  then  proposed  that  he  should  leave  the  box,  but  the  proposal  was  declined 

had  Mt  on  the  on  behalf  of  the  defendants 

Cdihrbut!"  Verdict  for  the  Crown. 

It  was  proposed  ,       -  •        •  i 

onoehaifof  the  Piatt  (N'avetnber  7,)  moved  for  a  new  trial,  on  the  ground  of  a  mis-tnal. 
Fh^uhi*  jury.  By  the  law  of  England  no  man  can  be  convicted  otherwise  than  by  the 
""from  !he'*"  unanimous  voice  of  twenty-four  of  his  equals  ;  by  twelve  of  the  grand  jury 
box.  bJit  the  before  his  trial,  and  twelve  afterwards  of  the  petit  jury,  4  BL  Cam.  306.  It 
f«^t"iM«t  is  true  the  doctrine  is  there  confined  to  capital  '^ases,  but  there  is  no  foun- 
to  that  courae:  j^tjon  for  such  a  distinction,  and  it  would  be  most  dangerous  to  create  one. 
SJdS!  Mdthe  The  same  cause  applies  for  the  exclusion  of  a  grand  jury-man  in  either  case, 
wnWrtJ^'rSe  that  having  heard  an  ex  parte  statement  only,  he  comes  to  the  trial  with 
defendant  |,is  mind  under  a  bias.    By  25  Edw.  3,  Stat  6,  c.  3,  it  is  provided,  **  that 

motS'^anew  no  indictor  shall  be  put  on  inquests  upon  deliverance  of  indictees  of  felonies 
trial  on  the       ^^  trespass,  if  he  be  challenged,  for  that  same  cause,  by  him  which  is  so  m- 
mS;?trial%ut      dieted."    The  term  "indictor,"  does  not  apply  to  the  prosecutor  only, it 
fuc'ed^tS'JiI^t     includes  also  the  grand  jurors  who  sit  on  the  bill.    It  is  true,  that  here  the 
him  a  rule.        juryman  was  not  challenged,  having  been  sworn  before  the  circumstance  was 
known.— [Lord  Denman,  C.  J.— How  do  we  know  that  the  defendant  bad  no 
opportunity  of  inquiring.]— At  all  events,  he  very  probably  had  no  means  at 
the  moment  of  ascertaining  the  fact.     Suppose  this  had  been  a  trial  in  a  case 
of  forcible  entry,  and  after  the  juryman  had  been  sworn,  it  had  been  ascer- 
tained  that  he  was  a  party  interested.     The  6  Geo,  4,  c.  50,  s.  30-1-2,  con- 
tains no  provision  relative  lo  the  point  in  the  present  case. 

Lord  Dbnman,  C.  J.— I  am  inclined  to  think  that  this  is  not  a  ground  for 
a  new  trial.     The  objection  to  the  juryman  being  a  ground  of  challenge, 
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ought  to  have  been  made  at  the  time  of  swearing,  when  he  might  have  been  g««m*«  Bench. 

dismissed  from  the  box ;  but  as  the  subject  is  one  of  such  importance,  we  ,j^^  quebm 

will  take  time  to  consider.  „     «• 

Cur,  adv.  vuU.  Sullivan. 

Lord  Denhan,  C.  J.,  now  delivered  the  judgment  of  the  Court  (a). — In 
this  case  the  juror  objected  to  was  not  challenged  ;  and  when  it  was  proposed 
that  he  should  leave  the  box,  the  defendants  refused  their  assent,  and  pre- 
ferred to  rely  on  their  strict  right.  Upon  these  circumstances  we  think  there 
should  be  no  rule. 

Rule  refused. 

(a)  Lord   Denmariy  C.  J.,  PaUeson^  fViWatMy  and  Coleridge,  Js. 


The  Queen  v.  The  Mayor  of  Harwich.  aw.  23. 

Vf/'ORDSWORTH  had  obtained  a  rule  calling  on  the  Mayor  of  Harwich  Upon  an  arpll- 

to  shew  cause  why  a  mandamus  should  not  issue,  commanding  him  iy*c°c!'78 
to  insert  the  name  of  William  Middleton  on  the  burgess  roll  of  that  borough ;  b.  24,  the  Court 
on  an  affidavit  stating,  that  his  name  having  been  placed  on  the  roll  by  the  ^i^mus^to  ^ 
overseers,  he  was  afterwards  served  with  a  notice  of  objection,  signed  "  Edgar  *^®  ^"y?"" '® 
Alexander,  King* 9  Quay-streei,  Harwich?^     At  the  subsequent  revision  of  nameofapari^ 
the  burgess  lists,  the  town  clerk  produced  a  notice  similarly  subscribed.     It  jfat^unlesf^he 
was  thereupon  contended,  that  no  proof  had  been  given  of  a  due  notice  of  shews  to  the 
objection,  pursuant  to  5  &  6  W.  A,  c.  76,  s.  17(a),  inasmuch  as  it  did  not  davitii,  a^go^d 
appear  on  the  face  of  the  notice,  in  respect  of  what  property  the  objector  title  to  be  upon 
was  rated,  nor  where  it  was  situate.     The  objection  to  the  voter  was  never-  although  his 

name  has  been 


ex- 


theless  entertained,  and  the  voter's  name  expunged  ;  and  at  the  subsequent  p*^fou"y 

election  of  councillors,  his  vote,  upon  being  tendered,  was  rejected.      The  punged  by  the 

affidavits  disclosed  nothing,  as  to  the  title  of  the  applicant,  to  be  placed  upon  ™vJ?id  o^JJ-"" 

the  roll.  tion. 

Tkeeiger  now  shewed  cause. — The  mayor  and  assessors,  when  they  deter- 
termined  as  to  the  sufficiency  of  the  place  of  abode,  and  property  of  the  ob- 
jector appearing  in  the  notice,  acted  in  a  judicial  capacity.  Their  decision, 
therefore,  is  final,  and  the  G)urt  will  not  review  it.  But  even  were  their  de- 
cision subject  to  revision,  the  notice  is  sufficient ;  the  directions  in  the  sche- 
dule are  complied  with,  unless  it  be  contended  that  the  objector  must  formally 
state  "  This  is  my  place  of  abode  and  property."    Assuming,  however,  that 

(a)  Schedule  (D.),   No.  3,  contains  taioed  on  the  burgess  list  of  the  borough 

the  following  form :  of  Dated  the 

«  To  the  Town  Clerk  of  the  Borough  of  ^^J  ^f  in  the  year 

[or^  to  t/ie  person  objected  to,  as  the  (signed)        John  Ashtok. 

case  ma!,  Ae.]  j^^^^  ,^^^^   ^^^  ^^^^^  ^j, 

"  I  hereby  give  you  Notice,  That  abode  and  property  for 

I  object  to  the  name  of  Thomas  Bates,  which  he  is  said  to  be 

of  Brook's  Farm,  in  the  parish  of  [cfe-  rated  in  the    burgess 

scribe   the  person  objected  to,  as  de-  list.]'' 
scribed  in  the  burgess  list],  being  re- 

2  T  2 
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Of  «m'«  Btndi.  there  has  not  been  a  literal  compliance ;  it  is  not  necessary.    The  description 
The  QuiiN     '*  ^^^^  ^^  would  be  commonly  understood.      The  cases  most  analogous  to 
»•  the  present,  are  those  which  have  occurred  on  the  Uniformity  of  Process  Act, 

HAawioR?  2  W.  4.  c.  39,  s.  12.  Tadman  v.  fVood{b),  and  seem  to  shew  that  the 
notice  sufficiently  states  the  residence  of  the  objector. — [Lord  Detman,  C.  J. 
—The  difficulty  is,  that  there  is  something  else  which  is  wholly  omitted.]— 
The  rate  book  would  shew  that  the  objector  was  rated  in  respect  of  the  same 
house.  But  whatever  might  be  the  opinion  of  the  Court,  as  to  the  notice,  this 
application  must  have  been  made  under  I  Fie,  c.  78 ;  it  is  clear,  therefore, 
that  it  must  be  unavailing,  since,  no  facts  are  brought  before  the  Court  to 
shew  that  the  applicant  is  entitled  to  be  placed  on  the  roll.  Section  24  (c), 
of  that  Act,  authorizes  the  Court  to  grant  a  mandamuM  only  upon  enquirj 
into  the  title  of  the  applicant.  In  the  present  case,  no  materials  for  that  en- 
quiry are  supplied. 

Wordsworth,  c<»i(rrf.— By  6  &  6  fP.  4,  c.  76,  s.  17,  a  notice  of  objection 
is  rer|uired  to  be  given,  for  which  an  express  form  is  supplied  in  the  schedule. 
And  by  s.  18»  it  is  enacted,  that  no  person's  name  shall  be  expunged  from  the 
burgess  list,  "  unless  such  notice  of  objection  shall  have  been  given,  as  is 
hereinbefore  required.''  The  form  has  not  been  complied  with;  no  such 
notice  has,  therefore,  been  given.  Assuming  that  the  objector  must  be 
taken  to  have  resided  in  King^s  Qvay-Mtreet,  it  does  not,  therefore,  follow 
that  the  property,  in  respect  of  which  he  was  rated,  was  also  situate  there. 
The  situation  of  the  rated  property  ought  to  appear  independently  of  the 
rate  book.  The  cases  under  the  Annuity  Act,  53  G,  c.  141,  commented 
on  by  FolhU,  arguendo^  in  the  Bedford  Case  (e/),  are  in  point.  The  notice 
being  invalid,  no  objection  to  the  voter  has  been  duly  made.  His  name, 
therefore,  ought  to  have  been  retained  on  the  roll  by  the  mayor.  The  over- 
seers must  be  taken  to  have  rightfully  inserted  it.  And  the  Court  will  not 
now  compel  him  to  make  out  a  title,  prima  facie  good,  and  to  which  no 
valid  objection  has  ever  been  made. 

Lord  Denman,  C.  J. — This  application  cannot  be  considered  as  made  with 
reference  to  s.  18,  of  the  Municipal  Corporations'  Act.  We  are  not,  there- 
fore, called  upon  to  inquire  whether  there  has  been  a  bad  notice  of  objection, 
or  no  notice  of  objection.  It  must  be  referred  to  1  Fie.  a  78,  s.  24,  which 
authorizes  a  person,  whose  name  has  been  expunged  from  the  burgess  roil,  to 
apply  for  a  mandamus  to  the  mayor  to  insert  his  name.  Upon  such  appli- 
cation being  made,  "  it  shall  be  lawful "  for  this  Court  to  enquire  into  the 
title  of  the  applicant  to  be  enrolled.  Now  had  the  legislature  intended  that 
the  mere  fact  of  an  objection  being  invalid*  was  sufficient  to  enable  us  to 
grant  such  a  mandamus,  they  would  have  said  so.  But  they  have  not  And 
there  may  be  good  reason  for  their  silence.     Ft  is  true,  the  possibility  of  abuse 

fh)  4  A.  &  E.  1011.  the  mayor  for  the  time  being  of  that 

c)  "  It  shall  be  lawfiil  for  any  per-  borougfi,  to  insert  his  name  upon  the 

son  whose  claim  shall  have  been  reject-  burgess   roll,    and   thereupon  for  the 

ed,  or  name  expuneed  at  tlie  revision  of  Court  to  inquire  into  the  title  of  the 

the  burgess  roll  of  any  of  the  said  bo-  applicant  to  be  so  enrolled,  &c/' 

roughs,  to  apply,  before  the  end  of  the  (d)  Perry  &  Knapp's  Election  Case^, 

Term  then  next  following,  to  the  Court  119. 
of  Queens  Bench,  for  a  mandamus  to 
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may  be  snggested  on  either  side.     The  mayor  may  be  supposed  to  strike  a   Qasei^BenA, 
name  off  the  roll  with  a  view  unjustly  to  deprive  a  party  of  his  vote.    On  the     f^^  Quim 
other  hand,  a  friendly  objector  may  make  an  invalid  objection,  with  a  view  ^^    -»^    *• 
protect  the  voter  from  bond  fide  objections.     However,  we  must  abide  by      Harwich! 
the  words  of  the  Act ;  and  upon  an  application  of  this  sort,  we  must  ask  for 
the  title  of  the  applicant     None  whatever  has  been  shewn.     Had  it  before 
appeared  that  the  title  was  not  set  out,  this  rule  would  certainly  never  have 
been  granted 

Patteson,  J. — ^By  the  Municipal  Corporations'  Act,  s.  18,  the  mayor  is 
bound  to  retain  those  names  to  which  no  objection,  that  is,  no  valid  objection, 
has  been  made.  If  any  are  improperly  expunged,  the  parties  have  their 
remedy  under  1  Fie.  c.  78,  s.  24,  by  application  to  this  Court.  Still  it  is 
necessary  for  them  to  shew  their  title.  That  has  not  been  done  in  the  pre- 
sent case.     This  rule  must,  therefore,  be  discharged. 

Williams,  J. — Under  the  24th  section,  we  are  only  authorized  to  act  upon 
enquiry  into  the  title  of  the  applicant.  Were  we  to  assent  to  the  argument 
of  Mr.  Wordsworth,  we  must  go  the  length  of  interpreting  the  Statute,  as  if 
it  contained  no  such  condition. 

Coleridge,  J. — Before  the  passing  of  the  Statute  of  Ficiorta,  the  decision 
of  the  mayor,  as  to  the  insertion  of  a  voter's  name  on  the  burgess  list,  was  con- 
clusive. By  that  Statute,  therefore,  the  legislature  has  altered  the  law.  A 
certain  power  has  been  conferred  upon  us,  attended  by  certain  conditions. 
We  must  look  to  the  Act  to  see  what  that  power  is,  and  what  are  the  con- 
ditions, and  we  must  exercise  it  according  to  them.  Our  power  to  grant  this 
mandamue  is  on  the  condition  that  the  applicant  shall  make  out  his  title  to 
be  on  the  burgess  roll.  He  has  not  done  so,  therefore  we  have  no  power 
to  grant  the  tnandamue.  It  is  said,  that  the  objection  not  being  duly  made, 
we  must  assume  that  the  title  is  good.  But  here  the  mayor  acted  as  if  the 
notices  had  been  valid,  and  went  into  the  merits  of  the  case.  There  is  as 
much  reason,  therefore,  to  give  credit  to  the  mayor  for  deciding  correctly  in 
expunging  the  name,  as  to  the  overseers  in  inserting  it.  However,  with 
these  assumptions  we  have  nothing  to  do.  If  a  party  is  to  be  restored,  he 
must  be  restored  by  this  Court  on  the  merits ;  and  before  that  can  be  done, 
his  title  must  be  shewn. 

Theeiger  then  applied  for  costs. 

Per  Cvfiam. 

Rule  discharged,  without  costs  («). 

(0  Other  similar  rules  against  the  same  defendant  were  also  discharged- 
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Querv^Pendi.  The  QuEEN  V.  The  Inhabitants  of  Yeavsley. 

I.  AnnrifpnAl  fXS  appeal  against  an  order  of  justices  for  tVie  removal  of  Edward  Smiik 

b^ng  t'l^po^  *"^  ^^^  ^*'"'*^  ^^^  ^^^  township  of  Veaveley  to  the  township  of  Skir- 

bnok.  contain-  ley^  both  in  the  countj  of  Derby;  the  Sessions  quashed  the  order,  subject  to 

•nd  oth^  pr"  ^^^  opinion  of  the  Ck>urt  upon  the  following  case! — 
ceedingt  of  the       The  pauper,  Edward  Smith,  was  the  son  of  Edward  and  MiUicent  Smth, 

•nd  rtcorded  aud  was  borD  at  Yeaveleyt  in  the  >ear  1798.    The  respondents,  in  order  to 

Billnt7T^^e'*  ^^^^  ^  settlement  in  the  appellant  township,  proved  that  the  pauper's  father, 

clerk  ^tbe  who  died  at  Yeaveley,  in  the  year  1811,  was  bom  at  Skirietf,  and  that  aAer 

m1nutes7ia(en  ^"^  death,  his  widow  and  family  received  relief  weekly,  for  several  years  pre- 

c^'^t^heided  ^'®^*  to  1817,  from  the  appellant  township,  whilst  residing  in  the  respon- 

at  each  Sea-  dent  township,  and  that  the  pauper,  in  the  year  1817,  being  then  underage 

uaui  option*  •"^  unemancipaled,  was  bound  apprentice  to  one  William   Walker,  under 

of  the  jua-  such  circumstances  that  no  settlement  was  gained  thereby. 
aions.^nd^""  In  answer  to  this  case,  the  appellants  oflered  in  evidence  an  order  of  re- 

aign^d  « the  moval  of  the  pauper's  mother,  from  the  township  of  Yeaceley  to  the  township 

termination  of       ^  ^.  .  ,  ,        .    ,  .     ,  -    ^       .  .         %  .  *         %         x         -j  ■# 

the  proceedings  o(  Shirley,  dated  the  6th  day  of  October,  1824,  in  which  order  the  said  M. 

"^Bt  thrCoTrt^  ^"»*'^  ^^  described  as  widow  of  the  late  Edward  Smith  (who  was  the  father 

(/.  C.)  clerk  of  of  the  pauper,)  and  for  the  purpose  of  proving  that  such  order  was  quashed 

b^e^ifg*he'onhf  ^^  appeal,  they  offered  in  evidence  the  original  Sessions  book,  being  a  paper 

record  kept  of  book,  containing  the  orders  and  other  proceedings  of  the  Court,  made  up  and 

of^tfe^^ions  recorded  after  each  Sessions,  by  the  clerk  of  the  peace,  from  minutes  taken 

cefv^ln^hlT  ^^y  ^^^  *"  ^"""^^  ^*"*''**  ^^*^  ^^  considered,  and  stated  to  be  the  record 

Court  for  the  itself  of  the  proceedings  of  the  Court.     It  was  headed  at  each  Sessions  with 

pllUi^^thlm.  **^«  ^8"al  caption  of  the  justices  at  Sessions.     The  case  further  suted,  that 

1$  adniinHihle  in  the  book  Contained,  under  the  above  heading  for  the  October  Sessions,  1824, 

of  Quarter  Sea-  &mongst  other  Orders  made  the  same  Sessions,  the  following: — 

aiona,  though 

dSn^com*  "  Upon  an  appeal,  brought  this  Sessions,  by  the  churchwardens  and  over- 

"riJro^rn  ord  ^^^^  ^^  *^®  ^^^^  ^^  ^^®  parish  of  Shirley,  in  this  county,  against  an  order  of 

of  the  Court.  removal,  under  the  hands  and  seals  of  Richard  Arkwright,  the  younger,  and 

of  Se^i^onaln'  William  Wcbifer,  Esquires,  two  of  his  Mnjesty's  justices  of  the  peace  for  the 

1821,  quaahing  gaid  couuty  (one  whereof  is  of  the  quorvm,)  whereby  Millicent  Smith,  widow 

mnrS^of  Al.'s..  of  the  late  Edtcard  Smith,  and  her  grandson,  Thomas  Smith,  actually  became 

widow,  ia  good  chargeable,  and  were  removed  from  the  township  of  Yeaveley,  m  the  said 

Se'il^e  iT^n*^*'  county,  to  the  township  of  Shirley,  aforesaid,  as  the  place  of  the  lawful  set- 

fhrwrne''^'*"  tiement  of  them,  the  said  Millicent  Smith  and  Thomas  Smith  ;  and  upon 

pariahes,  to  hearing  counsel  and  witnesses  examined  upon  oath,  on  both  sides,  this  Court 

fo7orM.\v.wta  doth  order  that  the  said  order  of  the  said  two  justices  be,  and  the  same  is. 

Tnther^a^  hereby  discharged;  and  doth  further  order,  that  the  churchwardens  and  over- 

pwiiTiit^ff-  *"*  seers  of  the  poor  of  the  township  of  Yeaveley  aforesaid,  do  pay  to  the  chiirch- 

not  men^ion^  wardens  and  overseers  of  the  poor  of  the  parish  of  i>hirley  aforesaid,  the  sum 

in  the  order.  of  40*.,  for  their  costs  of  this  appeal,  and  also  the  sum  of  — ,  for  the  mainten- 

andwas  then  ^   ,  „ 

26  veara  of  age.  &nce  of  the  paupors. 

It  having  been 

previoualy  ahewn,  that  in  1817,  after  the  death  of  his  father,  he  was  unemancipated,  and  had 

obtained  iio  aettlcmeDt  of  hit  own. 
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The  book,  at  the  termination  of  the  proceedings  of  the  Sessions,  is  signed    Qv^gi^Bmeh. 

"  By  the  Court, 

"  John  Charge, 

"  Clerk  of  the  Peace," 


The  QuiiN 
«. 

The 
InhAbitanta  of 
YlATXI.If. 


Every  order,  when  copied  out  to  deliver,  is  always  signed  in  the  same 
manner;  no  other  record  was  kept  of  the  proceedings  of  the  Sessions,  than 
the  said  Sessions  book,  and  it  had  always  been  received  in  evidence  in  the 
Court  for  the  purpose  of  proving  them.  This  evidence  was  objected  to,  on 
the  part  of  the  respondents,  on  the  ground  that  it  was  not  material  to  the 
issue  between  the  parties ;  and  also,  that  the  order  of  Sessions,  if  material, 
could  not  be  proved  by  such  evidence.     The  Sessions  received  the  evidence. 

If  the  Court  shall  be  of  opinion  that  the  evidence  was  material  to  the  issue 
between  the  parties,  and  afforded  an  answer  to  the  respondents'  case,  and 
that  the  order  of  Sessions  might  be  proved  by  such  evidence,  the  order  of 
Sessions  to  be  confirmed.  If  the  Court  shall  be  of  opinion  that  the  order 
could  not  be  proved  by  such  evidence,  or  that  it  was  not  an  answer  to  the 
respondents"  case,  the  order  of  Sessions  to  be  quashed. 

Wiidman  and  WiUmore  in  support  of  the  order  of  Sessions. — 

1.  The  order  of  Sessions,  in  1824,  quashing  the  order  of  removal  of  the 
pauper^'s  mother  to  the  appellant  parish,  was,  at  least,  a  prima  facte  answer 
to  the  respondents'  case. 

2.  The  order  of  Sessions  was  properly  proved. 

1.  The  imperfect  binding,  in  1817,  would  not  amount  to  an  emancipation 
of  the  pauper.  Rex  v.  Edgworth  (a).  It  is  true,  that  in  1824,  he  was  twenty- 
six  years  of  age,  but  neither  would  that  circumstance  raise  a  presumption 
that  he  was  even  then  emancipated,  Rex  v.  Sowerhy  (6).  No  fact,  therefore, 
appearing  to  shew  his  condition,  in  1824,  it  will  be  presumed  that  it  was  un- 
changed, and  the  cnue  to.  prove  the  contrary  lay  upon  the  respondents. 
But  even  had  the  pauper  been  emancipated,  in  1824,  still,  he  not  having  ac- 
quired a  settlement  in  his  own  right,  and  his  mother's  settlement  not  being 
shewn  to  have  been  acquired  after  his  emancipation,  the  decision,  as  to  her 
settlement,  she  then  being  a  widow,  and  the  head  of  the  family,  is  evidence 
to  prove  his,  and  that  although  he  was  not  mentioned  in  the  order.  Rex  v. 
CaUeral  (c).  And  it  is  immaterial  whether,  in  1824,  the  settlement  of  the 
mother  was  that  which  she  had  derived  from  her  husband,  or  one  subse- 
quently acquired ;  because  in  the  latter  case,  the  pauper's  settlement,  he  be- 
ing unemancipated,  would  have  shifted  with  her.  The  enquiry  and  decision, 
therefore,  in  1824,  directly  involved  the  question,  as  to  the  same  settlement, 
as  was  the  subject  of  enquiry  in  the  present  case.  And,  therefore,  the  order 
of  Sessions  was  conclusive,  respecting  it,  Rex  v.  Hinxworth  (rf),  Rex  v. 
Rugeley  (e).  In  Rex  v.  Knaptoft  {/),  the  settlement,  as  to  which  it  was 
contended  that  the  order  was  decisive,  came  collaterally  only  in  question. 
And  though,  in  1824,  the  order  of  removal  was  quashed,  yet,  the  parties  be- 
ing the  same,  the  decision  was  still  prima  facie  evidence  that  the  pauper  was 


(a)  3  T.  R.  353. 
(A)  2Ea«t,276. 
(c)  6  M.  &  S.  83. 


(d)  CalJ.-^;  S.  C.  2  Bott.  115. 

(e)  8  T.  It  620. 
C/)  2B.  &C.88a 
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Qim|«^£ncA.   not  settled  in  the  appellant  parish,  Parke,  J.,  referring  to  the  cases,  in  Rex 

The  QuBiN      ^-  ^*^*  ^^*  Lawrence  (g). 

^^^  2.  It  seems  doubtful  whether  the  justices  at  Sessions,  so  far  as  regards 

Inbabitauts  of    their  jurisdiction  in  civil  matters,  form  a  Court  of  record.     The  Statute  which 

YsATiLKT.  ^„j  g^^g  ^j^  appeal  against  orders  of  removal,  13  &  14  CA.2,  c  12,  s.  2, 
give  it  **  to  the  justices  of  the  peace  of  the  said  county,  at  their  next  Quarter 
Sessions,"  not  to  the  justices  of  the  peace  in  Sessions  assembled.  Their  stjle 
as  a  Court  refers  to  their  criminal  jurisdiction  only.  And  this  difierence 
seems  to  have  been  recognized  in  various  cases.  In  19  Fin.  Abr.  (A),  ex- 
ception was  taken  to  the  caption  of  an  order  of  Sessions,  because  it  did  not 
describe  the  justices  as  justices  of  oyer  and  terminer  ;  but  the  Court  over- 
ruled it,  and  said,  that  the  justices  do  not  hold  their  Sessions  for  the  examin> 
ation  of  matters  relating  to  the  poor,  by  force  of  their  commission  of  mfer 
and  terminer.  In  Rex  v.  Reading  (t),  it  is  said,  by  Lord  Hardtcick,  that, 
upon  indictments,  where  the  justices  proceed  ae  a  Court  of  record  ai  common 
law,  they  must  make  regular  continuances ;  but  that  upon  orders,  no  foimal 
adjournment  is  necessary.  In  Rex  v.  CoUiton  {J),  it  was  held  that  no  cap- 
tion  need  be  returned  to  an  order.  On  this  ground,  therefore,  the  present 
case  is  entirely  unaffected  by  the  authorities  Rex  v.  Smith  (k),  Cooke  v. 
MaxweU  (/),  which  apply  to  criminal  cases  only.  Here  also,  there  was  a 
regular  caption  at  the  commencement  of  the  proceedings,  which  aflbrds 
another  grx>und  of  diflerence  from  these  cases.  Even  supposing  it  to  be  a 
record,  it  certainly  is  one  to  which  scarce  any  of  the  incidents  of  a  record,  in 
the  ordinary  sense,  attach  ;  error  would  not  lie  upon  it ;  and  there  is  nothing 
to  shew  that  it  need  be  on  parchment.  In  Rex  v.  The  Nottingham  Water- 
works  Company  (m),  where  the  judgment  in  question  was,  by  Statute,  made 
a  record  of  Sessions,  it  appeared  very  difficult  to  ascertain  with  what  charac- 
ter the  document  thereby  became  clothed.  And  the  practice  of  the  Court 
itself  must  be  looked  to  as  determining  the  proper  form  for  drawing  up  the 
record,  Doe  v.  Gunning  (n).  Even  minutes  have  been  held  receivable,  to 
prove  what  occurred  before  the  Court,  though  not  entered  of  record,  Home 
Tooke^s  Case  (o),  Rex  v.  Hains  {p).  And  the  case  states  that  no  other  record 
of  the  proceedings  are  kept,  and  that  the  book  had  always  been  received  by 
the  Court  in  evidence.  In  Rex  v.  Ward  (9),  the  clerk  of  the  peace  said,  that 
on  application  he  would  have  drawn  up  a  record  on  parchment. 

A^.  R.  Clarke,  contrd. — The  circumstances  of  this  case  raise  a  strong  pre- 
sumption that  the  pauper  was  emancipated  at  the  time  of  making  the  order, 
in  1824.  He  was  then  twenty- six  years  of  age,  and  certainly  was  not  re- 
moved with  his  mother.  The  presumption,  therefore,  rather  is,  that  he  had 
gained  a  settlement  other  than  hers.  At  that  time  also,  thirteen  years  had 
elapsed  since  the  death  of  the  husband ;  in  all  probability,  therefore,  the 
widow  had  obtained  some  settlement,  in  her  own  right,  subsequent  to  the 
death  of  her  husband  and  the  emancipation  of  the  pauper.     Rex  v.  ffinx- 

(ff)  5  B,  &  Ad.  526.  (/)  2  Stark,  N.  P.  183. 

(h)  Tit.  «  Sessions  of  the  Peace,"         (m)  1  W.,  W.  &  D.  166. 
(R).355.  (n)  1  W.,  W.  &  D.  460. 

(0  Cases  «emo.  Hardw.  79.  (o)  25  St.  Tr.  447. 

( f)  Carthew.  221.  (p)  Comb.  337 

(i)  8  B.  &  C.  341.  (y)  60.  &  P.  366, 
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worth,  and  Rex  v.  Rugdey  do  not  apply.     There  the  settlement  decided  upon   QtnutCt  Bench. 
in  the  order,  relating  to  the  wife  or  supposed  widow,  being  neeessarily  the     xheQuKiK 
same  as  that  of  the  husband,  roust  necessarily  be  conclusive,  as  to  his  set-  r. 

tiement.  No  such  conclusion,  or  even  presumption,  arises  here.  Rex  v.  inhabiunta  ot 
Knaptoft  is  decisive  of  this  question.  There  the  order  tendered  in  evidence  Ybavklbt. 
to  disprove  the  pauper's  settlement,  which  was  derivative  from  her  father, 
was  one  quashing  an  order  of  removal  of  the  pauper's  brother,  and  parol  evi- 
dence was  offered  to  shew  that  the  decision  proceeded  on  the  ground  that  the 
pauper's  father  had  not  then  any  settlement  in  the  parish.  But  it  was  held, 
that  such  evidence  was  not  admissible  ;  and  the  reason  given  by  Bay  ley ^  J., 
in  delivering  the  judgment  of  the  Court,  applies  precisely  to  the  present  case. 
That  the  point  actually  decided,  with  respect  to  the  settlement  of  the  bro- 
ther, in  1815,  was  not  neeeeearily  the  eame,  as  that  to  be  decided  in  the  sub- 
sequent case.  And  admitting  every  force  to  the  probabilities  against  the 
respondents,  it  cannot  be  contended  that  the  point  decided,  in  1824,  was  ne- 
cessarily the  same  as  that  raised  on  the  occasion  of  the  present  appeal. 
Again,  even  if  the  order  was  evidence,  it  was  not  properly  proved.  There 
is  no  such  diflerence,  as  has  been  contended  for,  between  the  records  of  civil 
and  criminal  matters  decided  by  the  Court  of  Quarter  Sessions.  A  most  lax 
and  perilous  confusion  would  arise  if  any  such  distinction  were  to  be  upheld. 
A  formal  record,  therefore,  drawn  up  on  parchment,  was  necessary  in  the  pre- 
sent case.  And  Rex  v.  Smith  and  Cooke  v.  Maxwell,  remain  authorities 
in  point.  Porter  v.  Cooper  (r),  is  to  the  same  effect.  But  even  admitting 
such  a  distinction,  Rex  v.  Ward  is  still  expressly  decisive,  because  there  the 
question  arose  relative  to  the  trial  of  an  appeal.  Home  Tooke*e  Caee  does 
not  apply.  It  is  true,  that  there  the  minutes  were  received  in  evidence,  but 
that  was  before  the  same  Court,  sitting  under  the  same  commission.  Here 
the  members  of  the  Court  were  different,  and  the  order  was  made  under  a 
different  reign,  and  a  different  commission. 

Lord  Denman,  C.  J. — ^I  have  no  doubt  but  that  this  evidence  was  properly 
received.  The  book  in  question  was  the  original  Sessions  book,  formerly  made 
up  by  the  officer  of  the  Court,  headed  by  a  regular  caption,  and  contained  all 
the  orders  and  other  proceedings  of  the  Court.  It  appears  also,  that  it  con- 
stituted the  only  record  which  was  made  of  these  orders  and  proceedings. 
An  indictment,  it  is  true,  found  at  the  same  Court,  would  not  have  b€«n 
proveable  by  the  same  document.  But  the  cases  do  not  resemble  each  other. 
An  indictment  must  necessarily  itself  be  fully  set  out ;  itself  forms  a  princi- 
pal part  of  the  record.  The  eflect  of  it  alone  is  not  sufficient.  An  order,  on 
the  contrary,  appears  fully  and  completely  in  the  Sessions  book,  and  no 
where  else.  The  only  objection  that  remains,  is  merely  that  the  document 
was  not  on  parchment ;  but  I  know  of  no  reason  why  it  should  not  be  quite 
as  valid,  though  on  paper  only.  In  thus  deciding,  we  do  not  necessarily  in- 
terfere with  Rex  v.  Ward,  In  that  case,  there  appears  to  have  been  no  cap- 
tion, and  the  book  in  question  seems  rather  to  have  been  something  kept  for 
the  convenience  of  the  deputy  clerk  of  the  peace.  With  respect  to  the  other 
point,  I  think  that  the  language  of  Say  ley,  J.,  was  larger  than  he  could,  on 
consideration,  have  meant  to  hold,  or  be  bound  by.     I  think  that  the  order  of 

(r)  6  C.  &  P.  354. 
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Qmm|«£mM.  Sessions,  id  1824,  must  be  held,  as  against  the  respondents,  to  shew  oondo- 
TheQuiiK    lively*  UD^>^  ^ey  ?i^e  full  explanation  to  the  oontrary,  that  the  pauperis 
«>  mother  was  then  settled  elsewhere  than  in  the  appellant  parish.    The  onut 

InhAbituits  of  of  shewing  that  she  was  not,  rested  on  the  respondents.  Then  what  en- 
Ykatklbt.  dence  have  we,  as  to  the  condition  of  the  pauper.  Previous  to  1817,  it  ap- 
pears that  his  settlement  was  the  same  as  hers ;  and  the  attempt  then  made 
to  bind  him  an  apprentice  had  failed  We  know  of  nothing  that  had  occurred 
to  alter  his  condition  between  that  time  and  1824.  It  must  be  presumed, 
therefore,  that  he  still  remained  unemancipated ;  and  the  settlement  of  his 
mother,  at  that  time,  would  be  the  same  as  his ;  and  was  the  same,  which  was 
then  adjudicated  upon  between  the  same  parishes.  The  prima  facie  case  of 
the  respondents  was,  therefore,  sufficiently  met  by  that  of  the  a^)ellants. 

Pattbson,  J. — As  to  whether  the  Sessions  book  was  receiveable  in  evi- 
dence to  prove  this  order :  it  appears  that  nothing  else  ever  had  been  reoeiTed 
for  that  purpose.  Not  that  it  would  be  safe  to  determine  the  questioa  on 
such  a  ground ;  but  I  really  think  no  objection  can  be  raised  against  the  re- 
ception of  these  proceedings,  except  that  they  were  not  on  parchment ;  and 
in  the  absence  of  any  authority  on  the  subject,  I  am  of  opinion  that  parch- 
ment was  not  necessary.  Next,  as  to  the  materiality  of  the  evidence.  (His 
Lordship  then  stated  the  facts.)  Up  to  1817,  therefore,  there  is  strong  evi- 
dence to  shew  that  no  settlement  had  been  gained  by  the  pauper.  Sulne- 
quent  to  that  time,  there  is  nothing  to  shew  us  any  thing  about  him;  notbiog 
from  which  we  can  infer  whether  he  was  emancipated  or  not.  No  facts  what- 
ever are  stated.  Then,  as  it  appeared  that  he  was  unemancipated,  in  1  SI 7, 
the  onu9  of  proving  that  he  afterwards  became  emancipated  previous  to 
1824,  lay  on  the  respondents.  They  have  given  no  such  proof;  therefore,  it 
must  be  presumed  that  he  was  then  unemancipated.  That  being  so,  it  is  d 
no  consequence  whether  the  order  of  Sessions  proceeded  on  the  ground  that 
the  widow  had  obtained  a  settlement  in  her  own  right,  or  still  retained  that 
of  her  husband  In  either  case,  it  must  have  been  elsewhere  than  in  the  ap- 
pellant parish.  The  respondents,  therefore,  are  in  a  dilemma,  because  io 
either  case  a  derivative  settlement  must  have  been  communicated  to  the  pau- 
per elsewhere  than  in  the  appellant  parish. 

Williams  J.-— As  to  the  question  of  evidence,  there  can  be  no  dcuk 
There  is  no  case  where,  at  the  Court  of  Quarter  Sessions  itself  such  evidence 
has  not  been  held  admissible.  In  another  place,  and  before  another  Court,  a 
formal  record  might  have  been  necessary.  Nex t,  as  to  the  efiec t  of  the  evidence. 
None  of  the  books  omit  to  lay  down  as  principles,  that  an  order  confirmed,  is 
conclusive  against  all  the  world ;  an  order  quashed,  is  so,  as  between  the  parties. 
Then,  what  was  decided  by  this  order  ?  That  the  settlement  of  the  mother 
was,  in  1824,  elsewhere  than  in  the  appellant  parish  ?  What  is  the  pre- 
sumption, as  to  the  condition  of  the  pauper,  at  that  time  ?  The  last  that  ve 
hear  of  him  is,  that  he  is  unemancipated ;  until,  therefore,  the  contrary  is 
shewn,  we  must  presume  him  to  remain  so.  The  contrary  was  not  shewn. 
His  settlement,  therefore,  in  1824,  must  be  presumed  to  have  been  the  sane 
with  that  of  the  mother, 

Ck)LBRiDGE,  J. — This  case  is  very  simple.      No  one  can  doubt  that  an 
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order  quashed,  is  conclusive,  as  between  the  same  parishes ;  nor  that  the  set- 
tlement of  the  unemancipated  child  of  a  widow  will  follow  that  of  the  mo- 
ther. Is  or  is  not  then  the  son  to  be  taken  as  emancipated  ?  On  whom  in 
general  does  the  onuM  of  proof  lie  ?  On  him  who  calls  upon  us  to  believe  inhAbitants  of 
that  a  different  state  of  things  has  occurred  from  what  before  existed.  The  Ybavxlby. 
mu9  lay,  therefore,  upon  the  respondents  here.  The  evidence,  therefore, 
was  very  cogent,  if  admissible.  Next,  as  to  the  mode  of  proof.  We  find 
that,  by  the  practice  of  the  Court,  no  other  mode  existed.  The  book  con- 
tained a  caption,  and  all  the  proceedings  of  the  Court.  I  put  it  to  Mr.  Clarke 
whether  he  recollected  ever  to  have  seen  a  formal  record  of  a  Sessions'  order. 
He  never  had,  nor  have  I. 

Order  of  Sessions  confirmed. 


Raikbs  and  another  v.  Todd.  ^<w.  21. 

ASSUMPSIT  on  a  guarantee  ;  the  first  count  of  the  declaration  stated,      l.  The  foW 

that  before  and  at  the  time  of  the  making  the  promise  and  undertaking  men°5"^?hLre- 
hereinal^r  mentioned,  the  plaintiffs  had  been,  and  still  are,  bankers,  and  as  by  undertake  to 
such  bankers  had  opened  an  account  with  one  Henry  Davenport,  using  the  tbepaymrat of 
style  of  Henry  Davenport  &  Co.,  commencing  on  the  1st  November,  1831,  "^j*""' **^ 
and  had  advanced  to  him,  on  his  said  account  with  them,  commencing  as  hare  adranced 
aforesaid,  certain  sums  of  money,  amounting  together  to  the  sum  of  1600/.,  tera^ancrtV 
which  said  sum  afterwards,  to  wit,  on  the  19th  day  of  October,  in  the  year  ^■•"*  ^^^ 
1832,  was  wholly  due  and  owing  by  H  D.  to  the  plaintiffs,  whereof  the  de-  co.,  on  their 
fendaot  had  notice,  and  thereupon  afterwards,  to  wit,  on  the  day  and  year  •<«®"°*  ^"^ 

....  .  ...  yo*>t  commenc- 

last  aforesaid,  in  consideration  of  the  premises,  and  in  consideration  that  the  ingthelstAbo. 
plaintiffs,  at  the  request  of  the  defendant,  would  continue,  from  time  to  time,  cMdin^g  2!gnd02. 
to  advance  further  sums  of  money  to  the  said  H  D.  on  his  said  account  with  r~^<^  Todd;* 
them,  commencing  as  aforesaid,  the  defendant  undertook  to  "  secure'^  to  the  zaiitee,Bofara8 
plaintiffs  the  payment  of  any  sums  of  money  they  might  then  have  advanced,  w^***  '^  *^« 
or  might  thereafler  advance  to  the  said  H  />.,  on  his  said  account  with  them,  adscancn,  from 
commencing  as  aforesaid,  not  exceeding  2000/. ;  and  the  plaintiffs  aver,  that  firient"certa^I 
they,  confiding  in  the  said  promise  and  undertaking  of  the  defendant,  aller-  ^7  of  wlut  was 
wards,  to  wit,  on  the  19th  October,  1832,  and  on  divers  other  days  between  tion  for  that  ~ 
that  day  and  the  1st  May,  1833,  did  further,  from  time  to  time,  advance  to  the  P*5j.°^t*Ji* 
said  H  D.,  on  his  said  account  with  them,  commencing  as  aforesaid,  certain      2.  Inocncmp. 
other  sums  of  money,  amounting  altogether  to  a  farther  larger  sum,  to  wit,  JiV^heSfeSZ 
the  sum  of  1 300/.,  and  that  the  said  H,  />.,  although  he  was  afterwards,  to  &nt  does  not 
wit,  on  the  day  and  year  last  aforesaid,  requested  so  to  do,  hath  not  as  yet  piS^ing^tho 
paid  the  several  sums  of  1600/.  and  1300/.,  or  either  of  them,  or  any  part  ^eraliwue, 
thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  of  which  tion  alleged  in 
the  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  no-  ^^l^whwe  a** 
tice.     Yet  that  the  defendant,  not  regarding  his  said  promise  and  undertak-  creditor  having 
ing,  hath  not  secured  or  paid  to  the  plaintiffs  the  sum  of  2000/.,  parcel  of  the  JSJ^hfa^''' 

debt,  pTovra 
under  a  commission  of  bankruptcy  against  his  debtor's  estate  for  the  whole,  the  guarantor  is 
entitled  to  have  the  dividends  distributed  ratoabiy  over  the  whole  debt,  and  to  set  off  the 
amount  of  the  dividends  relatiug  to  that  part  which  he  is  liable  to  pay. 


9, 

Todd. 
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Qmm^j^ikA.    said  sums  of  1600^  and  1300/.,  or  any  part  thereoC  but  hath  wholly  neglectctl 
Raikei        ^"^  refused  so  to  do,  and  the  said  sum  of  2000/.  is  still  wholly  due  and  owing 
to  the  plaintifTs. 

Pleas :  first,  as  to  so  much  of  the  first  count  as  alleged  that  the  defendant 
undertook  to  secure  to  the  plaintiffs  the  payment  of  any  sums  of  money  they 
might  then  have  advanced,  non-^usnmpstt ;  seeond,  as  to  the  residue  of  the  first 
count,  payment  into  Court  of  1 1 46/.  7s.  6d.,  and  no  damages  ultra ;  third,  s$  to 
all,  except  the  said  sum  of  II 46/.  1L  Bd.,  set-off.  The  replication,  as  to  the  first 
plea,  joined  issue;  as  to  the  second,  accepted  the  1 146/. 7«.  6d,  in  satisfaction 
of  the  cause  of  action  alleged ;  as  to  the  third,  traverse  and  issue  joined 

At  the  trial,  before  Aldersan,  B.,  at  the  Yorkshire  Spring  Assizes,  1837,  it 
appeared  that  the  guarantee  was  in  the  following  words :  — 

"  Messrs.  Raikes. 
•*  Gent. — I  hereby  undertake  to  '  secure  *  to  you  the  payment  of  any  sums 
of  money  you  have  advanced,  or  may  hereafter  advance,  to  Messrs.  Henry 
Davenport  &  Co.,  on  their  account  with  you,  commencing  the  1st  November, 
1831,  not  exceeding  2000/.  „  j^j^  j^^n 

And  that  ff,  D.  opened  an  account  with  the  plaintiffs  on  the  1st  November, 
1831.  At  the  date  of  the  guarantee  {October,  1832),  he  owed  the  plaintiffs 
a  balance,  exclusive  of  interest  and  commission,  of  1651/.  16#.  7d,  After  the 
date  of  the  guarantee,  the  plaintiffs  advanced  to  H.  Z>.  1305/.  ]«.  Zd,  The 
account  was  continued  till  March,  1833;  shortly  after  which  time  H.  D.  be- 
came bankrupt,  when  there  was  due  to  the  plaintiffs,  including  interest,  the  sum 
of  2426/.  I7«.  Wd,  The  plaintiffs  proved  for  that  sum  under  the  commission, 
and  received  two  dividends  thereon.  The  sum  paid  into  Court  was  calculated 
by  deducting  the  amount  of  the  dividends  received  in  respect  of  the  advances 
subsequent  to  the  date  of  the  guarantee,  from  the  gross  amount  of  those  ad- 
vances. For  the  defendant  it  was  contended,  that  such  part  of  the  guarantee 
as  related  to  the  past  advances,  was  invalid,  no  consideration  appearing  for 
that  part  on  the  face  of  the  instrument.  The  learned  judge,  however,  was  of 
opinion,  that  from  the  word  "  secure,"  must  be  implied  a  forbearance  to  sue, 
and,  therefore,  that  a  sufficient  consideration  might  be  inferred  as  to  the 
past  advances.  For  the  plaintiff  it  was  contended,  that  he  was  entitled  to  re- 
ceive 2000/.,  tfi  sohdo,  under  the  guarantee ;  that  the  dividends  might  be 
applied,  as  against  the  defendants,  in  gross,  to  the  reduction  of  the  general 
account,  and  were  not  to  be  distributed  rateably  over  the  whole  amount 
upon  which  they  had  been  received  under  the  commission.  The  learned 
judge  was  of  this  opinion  ;  and  the  plaintiff,  therefore,  had  a  verdict  for  858/. 
]2jr.  6</.,  his  lordship  giving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  himself,  or  to  reduce  the  damages,  as  the  Court  might  think  proper.  A 
rule  having  been  oltained  accordingly, 

Cresswell  and  Whutton  now  shewed  cause. — The  objection  to  this  gua- 
rantee is,  that  no  consideration  appears  on  the  face  of  it  for  the  undertakio^ 
to  secure  the  money  which  had  been  already  advanced.  But  it  is  not  neces- 
sary that  such  consideration  should,  in  terms,  be  expressly  stated  ;  it  is  suf- 
ficient if  it  may  be  collected  by  reasonable  intendment.  In  Newbury  v. 
Armstrong  (a),  Tindai,  C.  J.,  observes,  "  We  ought  not  to  be  too  strict  in 

(a)  6  Bing.  201 
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the  conBtruction  of  these  instruments  ;  for  if  every  agreement  entered  into  by 
a  tradesman  be  so  minutely  criticised,  it  will  be  necessary  to  resort  to  an 
attorney  in  the  most  common  intercourse  of  life"  And  the  rule  laid  down  in 
Mason  v.  Pritchard (b),  is*  that  the  words  are  to  be  taken  as  strongly  against 
the  party  using  them,  as  the  sense  will  admit.  The  intention  of  the  parties 
here  clearly  was,  that  the  account  should  be  kept  open,  and  future  advances 
made.  The  making  of  these  future  advances  was  abundantly  sufficient 
consideration  for  the  guarantee,  as  to  the  past  advances,  as  well  as  the  future. 
Looking  at  the  instrument,  it  is  obvious  that  one  and  the  same  consideration 
was  meant  to  be  applied  to  both  branches  of  the  promise.  In  Jenkins  v. 
Reynolds  (c),  "  To  the  amoint  of  100/.,  be  pleased  to  consider  me  security 
on  Mr.  James  Cowing  &  Ck>.'8  account,"  was  held  to  be  an  invalid  guarantee. 
But  there  the  words  did  not  necessarily  refer  to  an  account  then  existing  be- 
tween the  parties,  and,  therefore,  the  instrument  was  clearly  bad.  In  Wood 
V.  Benson  (d),  which  was  an  action  brought  upon  the  following  guarantee, 
*'  I,  the  undersigned,  do  hereby  engage  to  pay  the  directors  of  the  Manches^ 
ter  Gas  Works,  or  their  collector,  for  all  gas  which  may  be  consumed  in  the 
Minor  Theatre,  and  by  the  lamps  outside  the  theatre,  during  the  time  it  is 
occupied  by  my  brother-in-law,  Mr.  Neville;  and  I  do  aho  engage  to  pay  all 
arrears  which  may  be  now  due,"  the  Court  held  that  the  guarantee  was 
divisible,  and  that  the  latter  member  of  the  instrument,  relating  to  arrears, 
could  not  be  connected  with  the  former  member,  relating  to  future  supplies. 
The  latter  member,  therefore,  being  without  consideration  the  guarantee  as 
to  that,  was  held  bad.  Such  mode  of  construction  was,  perhaps,  rather  re- 
fined ;  however,  it  cannot  be  applied  in  the  present  case,  which  is  quite  dis- 
tinguishable. In  that  case  there  was  an  attempt  to  state  two  considerations  ; 
here  there  is  clearly  only  one.  In  that  case  the  sense  is  complete  at  the  end 
of  the  first  member  of  the  instrument.  It  is  not  so  here ;  the  present  gua- 
rantee is  indivisible.  Russell  v.  Moseley  («),  seems  scarcely  distinguishable 
from  the  present  case  ;  the  guarantee  being  as  follows:  *'  I  hereby  guarantee 
the  present  account  of  Miss  Harriet  Moseley,  due  Xo  R,T.  ShoebridyeSc  Co., 
South  Shields,  of  112/.  4s,  Ad,,  and  what  she  may  contract  from  this  date  to 
the  30th  September  next.^G.  B,  Moseley?^  Yet  in  that  case  the  Court 
held  that  the  consideration  for  the  guarantee  for  the  whole  amount  sufficiently 
appeared  on  the  face  of  the  instrument. 

2.  With  respect  to  the  right  claimed  by  the  defendant  to  deduct  a  portion 
of  the  dividends  from  the  amount  to  which  he  is  liable.  It  is  evident  that 
the  intention  was  to  give  a  security,  by  means  of  the  guarantee,  to  the  amount 
of  2000/.,  for  the  whole  account.  The  dividends  stand  upon  the  same  footing 
as  any  payment  made  by  Davenport  himself  would  have  stood ;  and  are  to  be 
deducted,  therefore,  in  gross  from  the  general  account,  not  to  be  distributed 
rateably  in  reduction  throughout  each  portion  of  it.  And  the  whole  amount, 
after  deducting  the  dividends,  exceeds  2000/. 

3.  Lastly,  under  the  general  issue,  it  is  not  open  for  the  defendant  to  con- 
tend that  there  was  no  consideration,  Passenger  v.  Brooks  (/),  or  that  the 
provisions  of  the  Statute  of  Frauds  were  not  complied  with. 


(c) 


12  East,  227.  U)  3B  &  B.  211. 

,  ,  3  B.  &  B.  14.  (/)  1  "Bing.  N.  C.  587 ;  S.  C.  1  Hodg. 

(«/)  2  Tyr.  93 ;  S.  C.  2  C.  &  J.  94.         123;  and  see  1  Scott,  560. 
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Qmn^sBMtK  R.  Alexander  and  Tom/tfuon,  eonird. — ^The  rule  of  constractioii  of  these 
RAiKBt  mstrnmentft  Hm  been  very  distinctly  laid  down  in  several  cases.  Tn/mnefv. 
WilHamM  (p),  the  Ck)urt  say,  referring  to  Cole  y.  Dyer  (A),  "  That  case 
shews  that  you  must  be  able  to  fix  upon  the  consideration  on  the  face  of  the 
instrument,  not  as  a  matter  of  conjecture,  but  as  a  matter  of  undoubted  cer- 
tainty." So  in  Hawee  v.  Armeirmg  (t),  Tindal^  C.  J.,  alW  admitting  that 
the  consideration  need  not  appear  in  express  terms  on  the  face  of  the  instru- 
ment, goes  on  to  say,  "  Not  that  a  mere  conjecture,  however  plausible,  that 
the  consideration  stated  in  the  declaration  was  that  intended  by  the  memo- 
randum, would  be  suflkient  to  satisfy  the  Statute,  but  there  must  be  a  well 
grounded  infer<mce  to  be  necessarily  collected  from  the  terms  of  the  roemo- 
randum,  that  the  consideration  stated  in  the  declaration,  and  no  other  thas 
such  consideration,  was  intended  by  the  parties  to  be  the  ground  of  the  pro- 
mise.^* In  Warn  v.  WarUer8{j),  the  decision  proceeded  upon  the  same 
doctrine.  In  Stadi  v.  Lili  {k),  the  guarantee  was  supported  because  the 
ccmsideration  clearly  to  be  implied  was  the  delivery  of  future  goods.  Had 
that  been  so  here,  the  guarantee  might  have  been  valid.  But  here  nothing 
more  distinct  than  a  mere  conjectural  inference  can  be  raiaed.  The  consi- 
deration for  the  guarantee  of  the  bygone  advances  may  have  been  forbearance, 
as  the  learned  judge  thought  at  the  trial ;  or  it  may  have  been,  as  stated  in 
the  declaration  and  now  contended  for,  the  future  advances  only;  or  it  may 
have  been  constitute  of  both.  The  consequence  of  adopting  the  interpreta- 
tion now  contended  for»  would  be,  that  any  indefinitely  small  amoimt  of  future 
advances  would  authorize  the  plaintiff  to  come  in  for  the  whole  of  the  existing 
debt.  A  ccmstruction  which  is  so  grossly  absurd,  as  to  be  grossly  improba- 
ble. So  much  uncertainty,  therefore,  existing,  as  to  the  construction  of  the 
instniment  relative  to  the  consideration  for  the  guarantee  of  past  advances, 
the  provision  of  the  Statute  of  Frauds  cannot  be  held  to  have  been  complied 
with.  The  case  of  Ruetell  t.  Moeeley  has  been  relied  on  as  identical  with  the 
present.  But  there  is  another  report  of  that  case,  from  which  a  difierent  in- 
ference must  be  drawn  (J).  Though  not  insisted  on  in  argument — it  appears 
to  have  occurred  to  the  minds  of  the  Court,  that  the  instrument  was  inappli- 
cable to  pest  advances,  as  will  be  seen  in  that  report,  which  states  that 
the  verdict  was  ultimately  entered,  so  as  to  apply  only  to  future  advances, 
and  even  that  with  the  consent  of  the  defendant's  counsel.  This  renders  that 
authority  consistent  with  Wood  v.  Beneon,  as  the  circumstances  of  the  case 
would  lead  to  suppose  that  it  ought  to  be.  And  both  cases  are  then  equally 
decisive  in  favour  of  the  defendant. 

2.  The  dividends  also  roust  be  considered  as  a  specific  payment  rateably 
distributable  over  every  individual  pound  of  the  amount  guaranteed,  and  not 
as  a  gross  payment,  to  be  deducted  from  the  general  account.  The  construe^ 
tion  of  the  Bankrupt  Act,  6  G,  4,  c.  16,  s.  52,  shews  that;  and,  moreover, 
Bardwell  v.  Lydall  (m),  is  a  distinct  decision  precisely  in  point. — [Lord 
Denman,  C.  J. — We  are  with  you  on  that  point.] 

3.  Lastly.,  it  was  not  necessary  to  plead  specially  the  msufliciency  of  the 

(g)  5  B.  &  Ad.  1109.  (k)  9  East,  348. 

(h)  1  C.  &  J.  461.  (0  6  B.  Moore,  521. 

(0  1  Bing.  N.  C.  761 ;  S.C.  1  HodgeP,  (m)  7  Bing.  489;    and  are  Poky  ▼. 

179.  FieW,  12  Vea.  435. 
(j)  5  Eaat,  10. 
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guarantee.  Non-aimmpstt  put  in  issue  the  question  of  the  consideration.  QHM^Btmh. 
The  plaintiff  has  allied  a  particular  consideration,  and  he  has  failed  to  prove 
it.  In  Poisenger  v.  Brookes,  evidence  was  tendered  dehoTM  the  agreement, 
to  shew  that  there  was  no  consideration ;  and  in  Betmion  v.  Davison  (n),  it 
appears  that  case  cannot  be  employed  to  support  the  doctrine  for  which 
it  was  cited  on  the  other  side. — [Lord  Denman,  C.  J. — We  think  if  you  dis- 
prove the  consideration,  you  disprove  the  contract.] 

Lord  Denman,  C.  J. — The  question  is,  whether  the  plaintiffs  have  made  out 
the  contract  alleged  in  the  declaration.  The  consideration  is  there  stated  to 
be,  that  the  plaintiffs,  at  the  request  of  the  defendant,  would  continue,  from 
time  to  time,  to  advance  further  sums  of  money  to  Davenport.  Now  it  is 
not  necpssary  that  the  thing  agreed  upon  to  be  done  should  be  co-extensive 
with  the  consideration.  But  it  is  necessary  that  the  consideration  should 
appear  on  the  record.  I  entirely  assent  to  the  rule  of  construction  laid 
down,  both  in  this  Court  and  in  the  Court  of  Common  Pleas.  I  admit  that 
it  is  not  necessary  that  the  terms  of  the  consideration  should  be  set  out  with 
exact  precision  in  the  face  of  the  instrument.  Still,  on  looking  at  this  guarantee, 
I  own  I  cannot  sufficiently  see  what  the  consideration  was  which  induced  the 
defendant  to  enter  into  it,  as  far  as  regards  past  advances.  Were  I  called 
upon  to  conjecture,  I  should  say  the  consideration  consisted  both  of  forbear- 
ance to  sue,  and  the  making  of  future  advances.  Still,  that  would  be  but 
conjecture ;  and,  moreover,  the  contract  alleged  in  the  declaration  states  further 
adrances  only.  The  declaration,  therefore,  if  my  conjecture  is  correct,  does 
not  duly  set  out  the  consideration ;  and,  at  all  events,  such  being  the  uncer- 
tainty of  the  construction,  1  think  the  defendant  is  entitled  to  have  this  rule 
made  absolute. 

Patteson,  J. — I  do  not  find  sufficient,  on  the  face  of  this  guarantee,  to  sa- 
tisfy me  what  the  consideration  was  which  induced  the  defendant  to  under- 
take to  secure  the  past  advances.  There  is  mention  of  future  advances,  and 
of  them  only.  I  can  very  well  infer  that  the  making  such  advances  formed 
the  consideration  for  the  undertaking  to  secure  them.  But  no  inference 
necessarily  arises,  worded  as  the  instrument  is,  that  they  formed  the  consider- 
ation for  the  undertaking  to  secure  past  advances.  As  to  that,  I  am  left  to 
conjecture ;  and  I  have  always  been  of  opinion  that  a  party  is  not  entitled  to 
leave  the  construction  of  such  instruments  to  mere  conjecture.  I  can  see 
nothing  like  an  engagement  to  forbear  to  sue ;  but  if  there  had  been,  such 
is  not  alleged  as  the  consideration  in  the  declaration ;  therefore,  the  plaintiffs 
could  not  have  availed  themselves  of  it.  However,  my  judgment  is  founded  on 
the  uncertainty  of  the  instrument  itself;  and,  the  instrument  being  uncertain, 
the  provisions  of  the  Statute  of  Frauds  have  not  been  complied  with. 

Williams,  J. — Assuming  that  a  consideration  must  appear,  the  question 
is,  whether,  without  recourse  to  conjecture,  any  consideration  does  appear  in 
the  present  case.  Mr.  Tomlinson  informs  us  that  the  learned  judge  who 
tried  the  case,  understood  the  word  **  secure  **  as  implying  a  forbearance  to 
sue ;  and  he  assigned  that  as  the  consideration  for  the  guarantee  of  the  past 

(n)  3  M.  &  W.  179;  1  Horn.  &  Hurl.  46. 
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advances.  Another  consideration  is  alleged  on  the  record,  and  contended  for 
to-daj.  Is  not  that  suflicient  to  shew  that  the  construction  of  this  instru- 
ment is  so  uncertain  as  to  render  it  invalid  ! 


CoLBRiDGB,  J. — Mr.  Tomlinton,  in  his  yery  able  argument,  has  laid  down 
the  true  rule  of  construction  of  these  instruments.  The  consideration  most 
either  be  expressed,  or  a  necessary  inference  from  the  terms  of  them.  I  say 
a  n€e€99ary  inference,  because,  otherwise,  they  would  not  fulfil  the  provisioDs 
of  the  Statute  of  Frauds.  Is  the  consideration,  then,  any  sndi  inference 
here  t  Certainly  not.  The  learned  judge,  at  the  trial,  inferred  from  the 
word  ''  secure,"  that  forbearance  was  the  consideration.  Another  consider- 
ation is  alleged  in  the  declaration,  and  relied  on  to-day.  Both  constmctions 
are  doubtful.  I  think,  with  the  learned  judge  ;  I  may  be  right — I  may  not. 
I  cannot  assign  either  as  the  interpretation  which  is  necessarily  the  correct 
one. 

Rule  absolute,  to  enter  a  verdict  for  defendant 


A't/v.  3. 


Puzzi  V.  James  Shipton  and  another. 


to  b<*  taken 
care  of,  and 
carried  and 
conTeyed  from 
L.  to  ]B.,  and 
there  to  be  deli' 
vered  for  cer< 


1.  In  in  action   ^T^HE  declaration  stated  that  on,  &c.,  the  plaintiff  caused  to  be  delivered  to 
the  declaration  ^^^  defendants,  and  the  defendants  then  accepted  and  received  of  and 

staled  that  the  f^Qm  the  plaintiff,  a  certain  package,  containing  a  looking-glass  of  the  plain- 
ceirrd  from  the  tiff's  of  great  Talue,  to  wit,  &c  ,  (o  be  taken  care  of,  and  carried  and  coo- 
Mcki«e  *con-  ^®.Ved  by  the  defendants,  from  Liverpooi  to  Birmingham,  in  the  county  of 
taiiiing  a  glaas,  Warwick  and  there,  to  wit,  at  Birmingham,  safely  to  be  delivered  to  one 
Peter  PounMey,  for  the  pldntiff,  for  certain  reasonable  reward  to  the  defendants 
in  that  behalf;  and  theieupon  it  then  became  and  was  the  duty  of  the  de- 
fendants to  take  due  care  of  the  said  package  and  its  contents,  whilst  they 
so  had  the  charge  thereof,  for  the  purpose  aforesaid,  and  to  take  due  and 
tain  rcasonabW  reasonable  care,  in  and  about  the  conveyance  and  delivery  thereof  as  aforesaid ; 
Iic^endants^n  ^^^  ^^®  defendants,  not  regarding  iheir  duty  in  that  behalf,  but  contriving 
that  behalf,  and  and  fraudulently  intending  to  deceive  and  injure  the  plaintiff  in  this  behalf, 
thcn^beciune      ^^  "<^^>  ^^^  would  not  take  due  care  of  the  said  package  and  its  contents 

and  waa  the       aforesaid,  whilst  they  had  the  charge  thereof,  for  the  purpose  aforesaid,  or 
duly  of  the  de-       ,       _    *         ,  -^    ,  ,  .  ,      .  .  r     t~ 

f(>nciant8totake  take  due  and  reasonable  care  m  and  about  the  conveyance  and  delivery 

•a^dTcka'^e^n  thereof  as  aforesaid,  but  on  the  contrary  thereof  the  defendants,  whilst  they 

and  about  the     had  the  charge  of  the  said  package  and  its  contents,  for  the  purpose  afore- 

delircryThere?  *®'^»  ^^  ^'^  ^"»  *^'»  *^^  ^  **^^'^  *"^  **^^^  ^^^  ^"^  improper  care  of  the 

of,  yet  that  the  said  package  and  its  contents,  and  such  bad  and  unreasonable  care  in  and 

not  take  due  about  the  conveyance  and  delivery  thereof  as  aforesaid,  and  so  carelessly  and 

care  of  the  negligently  conducted  themselves  in  the  premises,  that  the  said  lookmg- glass, 

carclesBly  and  negligently  conducted  themftelvea  in  the  premises,  that  the  glass  was  broken.  At 
the  trial  a  veidict  was  found  for  the  plaintiflT,  against  one  of  the  defendants  only,  eridence  having 
been  giT^n  to  proye  that  he  was  a  common  carrier.  Upon  a  motion  for  a  nonsuit,  on  the  grouud 
that  the  declaration  disclosed  a  joint  contract,  whicb  ought  to  have  been  proved: — //e/d,  that 
after  verdict,  the  dA<*.Iaration  might  be  read  as  being  founded  on  the  general  custom  of  the 
realm,  cbarging  the  defendants  as  common  carriers,  and  the  action  being  in  tort,  a  verdict 
■gainst  one  defendant  onl^r  might  be  supported. 
2.  Whether  the  declaration  would  have  been  good  on  special  demurrer,  triune. 
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*H^ing  of  the  value  aforesaid,  aftervvards,  to  wit,  on,  &c,  became  and  was    Queeny  Bench. 
luokeD  and  greatly  damaged,  to  the  damage,  &c. 

Pleas:  first,  not  guilty;  second;  that  the  plaintiff  did  not  cause  to  be 
tielivered  to  the  defendants,  nor  did  the  defendants  accept  or  receive  of  or 
from  the  plaintiff  the  said  package,  containing  the  said  looking  glass,  to  be 
taken  care  of,  and  carried  and  conveyed  by  the  defendants  from  Liverpool 
to  Birmingham  aforesaid,  and  there  at  Birmingham  safely  to  be  delivered 
to  the  said  Peter  Ponseg,  for  reward  in  that  behalf,  in  manner  and  form,  &c. 

At  the  trial,  it  appeared  that  a  box  containing  a  looking  glass,  was  deli- 
vered at  a  carrier's  warehouse,  for  the  purpose  of  being  carried  from  Liver- 
pool  to  Birmingham  ;  it  was  also  proved  that  James  Shipton  was  a  common 
carrier,  and  that  he  received  the  box,  and  that  the  glass  which  it  contained 
was  negligently  broken,  before  it  was  delivered  to  the  person,  to  whom  it 
was  consigned.  A  verdict  was  found  for  the  plaintiff  against  the  defendant 
James  Shipton,  with  10/.  damages ;  the  other  defendant  had  a  verdict  entered 
in  his  favour.  A  rule  nisi  was  obtained  to  set  aside  the  verdict  for  the  plain- 
tiff, and  to  enter  a  nonsuit,  upon  the  ground  that  the  declaration  disclosed  a 
joint  contract,  and  that  a  verdict  could  not,  therefore,  be  given  against  one 
only>  of  the  defendants. 

In  iSaster  Term,  R,  Alexander  shewed  cause.-^AIthough  the  declaration 
does  not,  in  express  terms,  charge  the  defendants  as  common  carriers,  yet  in 
substance  they  are  so  charged ;  and  it  was  proved  at  the  trial  that  James 
Shipton,  against  whom  the  verdict  was  given,  was  a  common  carrier.  The 
right  of  action  against  common  carriers  is  not  founded  on  contract,  but  on  a 
common  law  liability  for  a  tort  or  misfeazanee.  Such  an  action  is  therefore 
several,  and  not  joint,  and  may  be  maintained  against  one  only  of  those 
against  whom  it  is  brought.  Bretherton  v.  Wood  (a)  in  error,  is  an  express 
authority  upon  this  subject.  Powell  v.  Layton  (b)  may  seem  to  be  contrary, 
but  that  case  was  decided  upon  the  ground  that  the  declaration  alleged  a 
joint  contract  with  the  defendants.  Govett  v.  Radnidge  (c),  is  similar  t^  the 
present  case.  There,  in  an  action  wherein  the  plaintiff  declared  against  three 
defendants,  that  they  had  the  loading  of  a  hogshead  of  the  plaintiff's  for  a 
certain  reward,  to  be  paid  to  one  of  them,  and  a  certain  other  reward  to  the 
other  two,  and  that  the  defendants  so  negligently  conducted  themselves  in 
the  loading,  that  the  hogshead  was  broken,  it  was  held  that  the  gist  of  the 
action  was  the  tort,  and  not  the  contract  out  of  which  it  arose  ;  and,  there- 
fore, that  on  the  plea  of  not  guilty,  the  two  being  acquitted,  judgment  might 
be  had  against  the  third,  who  was  found  guilty.  Antell  v.  JVaterhouse  (d) 
is  in  accordance  with  this  case.  Brown  v.  Nixon  (e),  illustrates  the  sound- 
ness of  Lord  EllenborougKs  decision  in  Govett  v.  Radnidge,  The  part  of 
the  declaration,  that  the  defendants  received  reasonable  reward,  for  carrying 
Ihe  goods,  is  merely  introductory,  to  shew  the  tort  or  wrong  which  is  after- 
wards stated,  as  in  Mast  v.  Goodson  (/).  The  distinction  between  actions 
founded  on  a  tort,  and  actions  ex  quasi  contractu,  is  well  laid  down  in  I 
Hilliams*  Sound,  291,  e.      Weall  v.  fCing(g),  is  distinguishable  from  this 

(tf)  3  Bred.  &  Bing.  54.  (e)  1  T.  R.  274. 

(b)  2  New  Rep.  36.5.  (/)  3  WiUon,  348- 

(c)  3  East,  62.  (g)  12  East,  452 

(d)  6  M.  &  Sel.  381 
VOL.  I.  2   u 
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Queen* t  £#me/i.   case,  because  a  joint  contract  was  there  stated  in  the  declaration.    Buddie 
Pozzi  ^*  WU9on(h\  was  decided  on  another  ground  ;  although  it  is  said  that  a 

non-joinder  of  a  partner  may  be  pleaded  by  a  common  carrier.  Boton  v. 
Sand/ord(i),  will  l>e  relied  upon  on  the  other  side  ;  but  that  case  is  criticisied 
and  explained  by  Lord  ElUnborough^  C.  J ,  in  Govett  v.  Radnidge ;  and 
overruled  in  Dickon  v.  Clifton  {JY  This  objection  is  net  in  arrest  of  judg- 
ment, but  arises  afler  verdict ;  and  if  the  language  of  the  declaration  be 
doubtful,  the  Oouxi  will  read  it  so  as  to  sustain  the  Imding  of  the  jury. 

Aieheriey,  Serjt.,  and  Crompton^  eonird. — ^The  plaintifl*  is  bound  to  sus- 
tain the  cause  of  action  which  is  stated  in  the  declaration,  and  that  is  clearlr 
founded  on  contract,  and  not  in  tort.  The  present  case  is  not  distinguish- 
able from  Powell  v.  Layton,  The  declaration  in  that  case  was  against  the 
owners  of  a  ship  for  not  safely  conveying  goods,  and  the  declaration  wa.s 
framed  as  in  this  case ;  but  it  was  held  that  the  action  was  founded  on  a 
contract,  and  that  a  partner  not  having  been  joined  in  the  action,  the  defend- 
ant was  entitled  to  plead  in  abatement.  Boson  v.  Sandford,  is  also  in  point. 
That  was  an  action  on  the  case  against  A,  and  B.,  part  owners  of  a  ship, 
**  fiT  that  the  plaintiff  put  goods  on  board,  and  the  defendants  undertook  to 
carry  them  safely  for  hire,  but  yet  were  so  negligent  that  the  goods  wen* 
spoiled.^  And  it  was  held  that  it  was  not  an  action  ex  delicto,  but  ex  quasi 
contractu,  and  judgment  was  given  for  the  defendants,  because  all  the  owners 
were  not  joined.  Mox  v.  Roberts  (k)  supports  the  same  principle.  It  would 
be  unjust  to  allow  a  plaintiff  to  make  a  joint  contract,  and  afterwards  sue  one 
of  the  parties  for  a  breach  of  it,  by  framing  the  declaration  in  tort  instead  of 
contract ;  and  the  Court  will  always  look  to  the  agreement  which  was  reall.v 
made  between  the  parties.  Jennings  v.  RundaU  (/).  Govett  v.  Radnidge  i< 
the  only  authority  in  8upp<.)rt  of  the  argument  on  the  other  side,  and  that 
decision  is  directly  contrary  to  all  the  other  cases.  The  declaration  states  aeon- 
tract,  and  the  duty  which  is  alleged,  arises  from  that  contract,  and  not  from 
any  common  law  liability  to  which  the  defendants  were  subject  as  common 
carriers.  The  declaration  does  not  state  that  the  defendants  were  carriers.— 
[^Coleridge,  J. — The  words  of  the  declaration  are  dubious.  You  do  not  de- 
mur ;  and  then  at  the  trial,  the  plaintiff  proved  that  one  of  the  defendants  was 
a  common  carrier. — Patteson,  J. — Bretherton  v.  Wood  is  an  express  authority 
to  shew  that  an  action  on  the  case  lies  against  a  common  carrier  for  negligence 
by  the  custom  of  the  realm,  although  there  may  be  no  express  contract  to 
carry  the  goods.]— But  he  may  also  be  liable  under  an  express  contract,  and 
as  the  plaintiff  stated  a  contract  in  the  declaration,  he  is  bound  by  the  state- 
ment, and  ought  to  have  proved  a  joint  contract.  The  contract  was  created 
between  the  parties  by  their  own  act,  and  not  by  the  general  operation  of  the 
law,  Marzetti  v.  Williams  {m),  Godefroy  v.  Jay{n). 

Cur,  adv,  vnlt, 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. — This  is  an 
action  against  carriers  for  negligence.     A  verdict  was  found  for  the  plaintifi* 

(h)  6  T.  R,  afi').  (/)  8  T.  R.  335. 

(t)  Shower,  479  ;  2  Salk.  440.  (m)  1  B.  &  Ado.  415. 

(  i)  2  U  ilson,  319.  (n)  7  Bing.  4ia 
Qi)  12  East,  89. 
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against  one  of  ihe  defendants  only,  and  upon  a  rule  for  a  nonsuit  having    Queen* $  Bench, 
been  obtained,  the  case  was  argiied  in  the  last  Easter  Term,  before   my 
brothers  LiltUdale  and  Coleridge,  and  myself. 

The  form  of  the  declaration  is  in  case,  and  differs  from  that  used  in  Bre- 
therton  and  othere  v.  Wood,  in  error — in  this,  that  it  contains  no  positive  aver- 
ment that  the  defendants  were  carriers,  whereas  in  Bretherton  v.  Woody  there 
was  an  averment  that  the  defendants  were  proprietors  of  a  stage-coach,  for  the 
carriage  and  conveyance  of  passengers  (or  hire,  from  Bury  \o  Bolton,  The  pre- 
sent declaration  states  simply  that  the  plain  tiff  delivered  to  the  defendants,  and 
the  defendants  received  from  the  plaintiff*,  goods,  to  be  carried  for  certain  reason- 
able reward,  from  A.  to  B,  It  is,  therefore,  consistent  with  the  defendants  bein^j: 
common  carriers,  or  being  hired  on  the  particular  occasion  only.  Upon  the  trial, 
it  was  proved  satisfactorily  that  the  defendant  against  whom  the  verdict  was 
found,  was  a  common  carrier;  and  it  does  not  appear  to  have  been  objected  at 
that  time,  that  proof  of  an  express  contract  between  the  plaintiff  and  the  defend- 
ants was  necessary,  in  order  to  sustain  the  declaration.  If  such  proof  was  not 
necessary,  it  can  only  be  because  the  declaration  may  be  read  as  founded  un 
the  general  custom  of  the  realm ;  and  if  it  may  be  so  read,  the  Court,  after 
verdict,  must  so  read  it,  and  ihon  the  case  of  Bretherton  and  others  v.  Wood, 
is  directly  in  point,  in  favour  of  the  plaintifil  Upon  consideration,  we  are  of 
opinion  that  the  declaration  may  be  so  read.  The  practice  appears  to  have 
been,  in  former  tiroes,  to  set  out  the  custom  of  the  realm,  but  it  was  after- 
wards very  properly  held  to  be  unnecessary  so  to  do,  because  the  custom 
of  the  realm  is  the  law,  and  the  Court  will  take  notice  of  it ;  and  the  distinction 
has  for  many  years  prevailed,  between  general  and  special  customs  in  this 
respect.  Afterwards,  the  practice  appears  to  have  been  to  state  the  defend- 
ants to  be  common  carriers  for  hire ;  that,  however  was  departed  from  in 
Bretherton  and  others  v.  fVood^  to  a  considerable  extent,  and  certainly  still 
further  upon  the  present  occasion.  It  may  be,  that  the  present  declaration 
could  not  have  been  supported  on  special  demurrer,  for  want  of  some  such 
averment ;  but  on  this  point  we  are  not  called  upon  to  give  any  opinion.  It 
does  not  state  that  the  goods  were  delivered  to  the  defendants,  at  their  spe- 
cial instance  and  request,  or  contain  any  other  allegation  necessarily  applica- 
ble to  an  express  contract  only,  or  even  pointing  to  any  express  contract. 
We  cannot,  therefore,  say  that  it  shews  the  action  to  be  founded  on  contract; 
and  it  is  sufficient  for  the  present  purpose,  if  the  language  in  which  it  is 
couched,  is  consistent  with  its  being  founded  on  the  general  custom  as  to 
carriers. 

Taking  this  declaration,  therefore,  to  charge  the  defendants  as  common 
carriers,  it  follows  that  it  is  strictly  an  action  on  the  case  for  a  tort,  and  that 
one  of  several  defendants  may  be  found  guilty  upon  it,  according  to  the 
doctrine  established  in  Bretherton  and  others  v.  Wood,  The  evidence  war 
rants  the  verdict  which  has  been  found,  and  we  cannot  disturb  that  verdict. 
We  purposely  abstain  from  giving  any  opinion,  whether  the  doctrine  m 
(rotett  V.  Radnidge,  or  that  in  Powell  v.  Layton,  be  the  true  doctrine,  as  we 
do  not  feel  ourselves  called  upon  to  decide  between  them,  supposing  them 
to  differ.     The  rule  must  be  discharged. 

Rule  discharge*' 
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Queen't  Benau    FeNTON    V.   The  CiTY  of  DUBLIN    StEAM    PaCKET  G>MPANT. 


A  iitetni  vessel 
\rn.\  chartered 
for  six  months, 
for  the  convey- 
ftnca  of  goods, 
to  nm  between 
Sfttcattle  and 
(rooU,  or  any 
other  coasting 
station,  the 
charterer  to  pay 
all  disburse- 
ments incident 
to  working  the 
steamer,  in- 
eluding  seamen 
and  captain's 
wa^es.    The 
captain  and 
crew  wore  ap- 
po.niod  bv  tne 
o\r;if»r<,  they 
•)b«  yod  the 
char  iTHr's  or- 
f'*»rsaN  to  where 
the  vessel  was 
to  CO,  but  not 
as  to  the  man- 
lUT  of  naviga- 
tion.    While 
the  charterer 
w$ts  on  board, 
and  the  vessel 
was  going  by 
his  directions 
to  y^wciutU, 
the  keel  of  the 
plaintiff  was 
injured, 
through  the 
nejjli genre  of 
the  captain  and 
crew  of  the        • 
steam  vessel. 
In  an  action 
against  the 
tnonrrx,  Held^ 
that  they  were 
liable. 


#^ASE  for  running  down  a  vessel. — The  declaration  stated,  that  plaintifi 
were  po-^sessed  of  a  certain  vessel,  called  a  keel,  upon  the  river  Hum^ 
her  ;  and  that  defendants  were  possessed  of  a  certain  steam-vessel,  and  by 
their  servants,  and  mariners,  had  the  management  of  the  same ;  and  that  de- 
fendants^ servants  and  mariners  took  so  little,  and  such  bad  care  of  their  said 
steam- vessel,  in  the  management  of  the  same,  that  it  ran  foul  of,  and 
struck  the  vessel  of  the  plaintiffs,  and  thereby  sunk  her,  with  ail  tackle,  &c. ; 
and  that  she  was  thereby  totally  lost,  &c.,  &c. 

Plea»:  first,  Not  Guilty. 

Second,  That  at  the  time  aforesaid,  defendants  were  not  in  the  possession,  and 
hod  nut  the  management  and  direction  of  the  said  steam-vessel,  by  their  ser- 
vants and  mariners,  or  otherwise,  as  in  the  declaration  allied. 

At  the  trial,  before  Aldergon,  B.,  at  the  Yorkshire  Spring  Assizes,  1837, 
the  plaintilT  having  proved  that  his  vessel  was  struck,  and  sunk  by  the  steam- 
vessel  of  the  defendants,  through  the  negligence  of  the  captain  and  crew 
of  the  steam-vessel;  the  defendants,  in  support  of  the  second  plea,  put  in 
the  following  charter-party,  under  which  the  vessel  was  chartered,  at  the 
time  of  the  accident : — 

**  22  Sept  1834. — It  is  this  day  mutually  agreed  between  the  City  of 
Dublin  Steam  Packet  Company,  owners  of  the  good  ship,  &&  (the  steam- 
vessel  in  question),  on  the  one  part,  and  John  Dailt,  &c.,  on  the  other  part, 
that  the  said  company  agree  to  charter,  with  /.  D.,  the  said  steamer,  (or  the 
space  of  six  months,  to  be  paid  for  same,  at  and  after  the  rate  of  20/.  per 
week ;  the  owners  to  keep  the  vessel  in  good  and  sufficient  order  for  the  con- 
veyance of  goods,  merchandize,  and  passengers,  to  and  from  Newcastle  and 
Goole,  or  any  other  coasting  station,  which  the  said  /.  D.  may  from  time  to 
time  employ  the  vessel  in,  the  said  /.  D,  to  pay  all  disbursements  incident 
to  the  working  the  said  steamer,  including  harbour  dues,  pilotages,  seamen's 
a*hd  captain's  wages,  and  coals  and  oil,  tallow,  &c.,  for  engines ;  and  to  insure 
the  vessel  for  3,000/.  The  policy  to  be  deposited  with  the  company  before 
named.  And  it  is  further  agreed,  that  if  at  the  expiration  of  the  six  months 
before  stated,  the  said  /.  D.  should  wish  to  retain  the  vessel  for  a  further 
period,  he  shall  be  allowed  to  do  so  for  six  months  longer,  at  the  rate  of  25/. 
per  week,  subject  to  the  same  payments  and  <:onditions,  as  before  named.^ 

The  defendants  also  called  one  Williams,  who  stated  that  he  was  captain 
of  the  steamer  at  the  time  of  the  accident,  and  that  his  wages,  and  those  of 
the  crew,  were  paid  by  Dails,  the  charterer ;  that  he  was  appointed  by  the 
defendants,  and  that  he  appointed  the  crew ;  that  he  obeyed  Daifs  orders, 
as  to  where  he  was  to  go,  but  not  in  the  manner  of  navigation ;  that  Dails 
was  on  board  when  the  accident  happened,  and  the  vessel  was  going  by  his 
directions  to  Newcastle, 

Verdict  for  plaintiff,  with  leave  io  the  defendants  to  move  to  enter  a  non- 
suit.    A  rule  nisi  having  been  obtained. 
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AlexandeTi  Bainety  and  WortUy,  now  shewed  cause. — The  only  question    QtteerCs  Bench. 
here  Is,  whose  servants  those  were,  bj  whom  the  vessel*  was  managed  when       Fenton 
the  wrongful  act  was  done.     They  were  the  servants  of  the  owners.     They  ». 

were  appointed  by  the  owners,  they  might  have  been  discharged  by  the  Dublin  Steam 
owners,  and  the  charterers  bad  no  authority  to  interfere  in  the  conduct  of  the  ^^^^^ 
navigation,  which  was  exclusively  regulated  by  the  captain  appointed  by  the 
defendants.  It  is  true,  thai  by  the  charter-party  the  wages  of  the  captain 
and  crew  were  to  be  paid  by  the  charterers  ;  but  that  circumstance  affords  a 
further  proof  that  the  captain  and  crew  were  not  in  the  service  of  the  char- 
terers. It  shews  that  bad  there  been  no  such  stipulation,  the  charterers 
would  not  have  been  liable  for  the  wages  which  had  they  refused  to  pay,  the 
captain  and  crew  would  have  had  no  action ;  but  one  must  have  been  brought 
by  the  owners.  All  the  arguments,  from  convenience,  are  in  favour  of  the  lia^ 
bihty  of  the  owners  ;  they  are  easily  ascertainable  by  the  registry,  and  the 
circuity  of  action  is  avoided,  which  would  result  from  holding  that  the 
owners  are  not  liable  to  the  injured  party.  In  those  cases,  as  Reeve  v. 
Davii  (a),  where  the  owners  have  been  held  not  liable  to  third  parties,  the 
ground  of  the  decision  has  been,  that  the  charterers  have  entered  into  a  con- 
tract with  those  parties,  and  derived  the  benefit  of  it.  Some  cases,  which 
though  actually  in  tori,  were  virtually  in  contract,  have  been  decided  in  the 
same  way  for  similar  reasons,  Jame»  v.  Jones  (b),  Newberry  v.  Colvin  (c). 
On  the  other  hand,  the  owners  have  been  held  liable  to  pay  for  necessaries, 
though  supplied  to  the  ship  without  their  knowledge.  Rich  v.  Cole  (d).  In 
Laugher  v.  Pointer  (e).  Abbot,  C.  J.,  in  giving  judgment,  seems  to  have 
contemplated  this  very  case — **  Let  me  put  the  case  of  a  ship,  hired  and  char- 
tered for  a  voyage  on  the  ocean,  to  carry  such  goods  as  the  charterer  may 
think  fit  to  load,  and  stich  only.  Many  accidents  have  occurred  from  the 
negligent  management  of  such  vessels,  and  many  actions  have  been  brought 
against  their  owners ;  but  I  am  not  aware  that  any  has  been  brought  against 
the  charterer,  though  he  is  to  some  purposes  the  domnut  pro  tempore.  Why 
then  has  the  charterer  of  the  ship  never  been  thought  answerable  ?"  and  the 
answer  that  he  gives  is,  "  because  the  ship-master  has  never  been  deemed  the 
servant  of  the  charterer."  LittUdaU,  J.,  also  observes  in  the  same  case — 
''  for  instance,  if  a  man  is  the  owner  of  a  ship,  he  himself  appoints  the  master, 
and  he  desires  the  master  to  appoint  and  select  the  crew ;  the  crew  thus  be* 
come  appointed  by  the  owner,  and  are  his  servants  for  the  management  and 
government  of  the  ship;  and  if  any  damage  happens  through  their  default,  it 
\^  the  same  as  if  it  happened  through  the  immediate  default  of  the  owner 
himself."  In  that  case,  those  two  learned  judges  were  of  opinion,  that  the 
owner  of  a  carriage,  drawn  by  horses  hired  for  the  day,  and  driven  by  a  man 
furnished  with  the  horses,  was  not  liable  for  an  accident  caused  by  negligent 
<lr!\ing,  ditfering  from  Bayley  and  Holroyd,  Js.  In  Smith  v.  Lawrence  {/), 
where  the  owner  of  a  carriage,  hired  post  horses  and  postillions  for  the  day, 
to  take  him  from  London  to  Epsom  and  back,  the  CJourt  were  unanimous 
tliat  the  stable-keeper  was  liable  for  the  negligent  driving  of  his  ser- 
vants.    In  Dean  v.  Hogg  (g),  where  the  defendant  hired  a  steam-boat  for 

(a)  I  A.  &  E.  312.  (c)  5  B.  &  C.  547. 

(/>)  Ahbott  on  Shipping,  p.  20.  (/)  2  Man.  &  Ry.  1. 

(4  7  Bing.  190.  (g)  10  Bing.  345. 
(</)  Cowp.  636. 
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Queen's  Be:irh,   the  day,  to  go  to  Riehmcnd  or  Twiekenham,  it  was  held,  that  he  had  not 

Fentok        ^"^^  possession  of  the  vessel,   as  to  jnstify  him  in  forcibly   expelling  a 

1*-  stranger,  who  had  oome  on  board  with  the  permission  of  the  captain.     But 

DublinStkam   the  case  which  is  decisive  on  the  point,  is  Fkieher  ▼.  Braddick  (A).     There 

Packet       the  vessel  was  chartered  by  the  Commissioners  of  the  Navy,  and  it  was 

stipulated  that  the  master  and  crew,  who  were  supplied  by  the  defendants, 

should  be  under  the  controul  of  a  commander  of  the  navy,  to  be  placed  on 

board  by  the  charterers.     The  injury  was  caused  by  too  much  cable  being: 

out  of  the  vessel,  and  the  defendants  were  held  liable,  although  the  navy 

commander  was  on  board  at  the  time  of  the  accident.     The  only  distinction 

between  the  circumstances  of  that  and  the  present  case  is,  that  the  wa^es 

of  the  crew  were  paid  by  the  defendants.     But,  as  has  been  before  observed, 

the  necessity  of  a  stipulation,  that  the  wages  in  this  case  should  be  paid  by 

the  defendants,  is  an  argument  to  shew  that  the  crew  were  not  the  servants 

of  the  defendants. 

Atcherfey,  Serjt.,  and  Wighiman,  corUrd. — ^The  declaration  all^:es,  that 
at  the  time  in  question,  the  vessel  was  in  possession  of  the  defendants.  That 
fact  is  denied  by  the  plea.  The  solution  of  that  question  does  not  depend 
on  the  facility  of  proof,  nor  on  the  possible  circuity  of  action,  but  on  the 
language  of  the  contract  between  the  defendants  and  the  charterers.  That 
must  be  determined  by  reference  to  the  charter-party.  Under  that,  the 
possession  and  dominion  of  the  vessel  passed  to  the  charterers.  They  em- 
ployed the  vessel  for  their  own  benefit,  and  by  them  the  vessel  was  caused 
to  be  in  the  place  where  it  was,  at  the  time  the  accident  happened;  and 
lastly,  which  is  a  most  material  fact,  by  them  were  paid  the  wages  of 
the  captain  and  crew.  MantfiM,  C.  J.,  in  his  judgment  in  FUieher  \. 
Braddick,  which  has  been  cited  for  the  plaintiff,  relies  very  much  on  that 
point.  "  As  far  as  appearances  went,"  he  says,  *'  the  defendants  continued 
the  owners  at  the  time  of  the  loss,  for  they  paid  the  master  and  sailors  which 
they  had  put  on  board.'^  In  D§an  v.  Hogg,  the  wages  were  paid  by  the 
owners,  and  the  vessel  was  hired  for  a  limited  fixed  purpose  only.  HuUon  v. 
Bragg  {i),  Vallejo  v.  Wheeler  (J),  ScM  v.  Scott  {k),  are  all  authorities 
which  go  to  shew  that  the  owners,  under  circumstances  Uke  the  present,  are 
not  considered  to  be  in  possession  of  the  vessel.  The  case  of  Parieh  v.  Craw- 
ford {l)^  where  the  owner  was  held  liable  for  the  loss  of  gold  sent  by  a  ship, 
might  have  been  cited  by  the  other  side,  but  that  case  is  overruled  by  Mac- 
kernie  v.  Rowe  (iw),  and  Frazer  v.  Mareh  (fi). 

Lord  Denman,  C.  J. — The  question  is  not  whether  the  charterer  is  liable,  but 
whether  the  owners  are  not  so,'  for  the  negligent  act  of  those  servants  whom 
they  have  placed  in  the  vessel,  for  the  purpose  of  navigating  it  during  the 
time  when  it  was  let  to  the  charterers.  We  must  take  it  that  the  accident  oc- 
curred from  the  negligence  of  those  servants,  in  the  ordinary  course  of  navi- 
gation, because  there  is  nothing  to  shew  that  it  happened  by  reason  of  any 
interference  by  the  charterers.     Now  these  servants  were  appointed  by  the 


(A)  2  New  Rep.  182.  (/)  2  Str.  1251. 

(0  7  Taunt.  14.  {m)  2  (\amp.  482. 

"  Cowp.  143.  (n^  13  East,  238. 
^  Stark.  N.  P.  Ca.  438. 
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owners ;  they  had  power  to  discharge  them,  and  to  appoint  others,  and  they  (hua^Bendi, 
stipulate  to  keep  the  vessel  in  good  and  sufficient  order,  during  the  time  of       fenton 

her  being  chartered.     I  think  therefore,  that  the  captain  and  crew  were  so  ^^^  ^-^^  ^^ 

far  under  the  oontroul  of  the  owners,  that  they  must  be  held  liable  to  the  Dublin Stbak 
present  action.  crMPASr. 

Patteson,  J. — The  real  question  is,  whose  servants  were  the  cnptain  anr? 
crew  at  the  time  when  the  accident  happened.  It  is  admitted  that  it  hap- 
pened through  their  negligence.  Perhaps  they  might  be  in  some  res- 
pects the  servants  of  both  parties.  I  think  that  the  opinion  of  Bayley 
and  Hoiroyd,  Js.,  in  Laugher  v.  Pointer,  that  the  hirer  of  the  carriage  was 
liable,  is  not  decisive  of  the  present  question,  because  that  opinion  is  not 
inconsistent  withholding  that  the  owners  are  liable  in  the  present  case.  Mr. 
Wightman  contended,  that  the  question  was,  who  are  possessed  of  the  vessel ; 
but  in  reality  that  comes  round  to  the  original  question,  who  had  the  control 
over  the  captain  and  crew.  Now,  as  to  that,  upon  the  construction  uf  the 
charter-party,  I  feel  no  difficulty.  The  owners  were  to  keep  the  vessel  in 
good  order.  It  is  true,  that  the  charterer  was  Xo  pay  at!  disbursements  inci- 
dent to  working  the  vessel,  including  seamen^s  wages  ;  but  it  does  not  follow 
from  that»  he  was  to  provide  even  the  necessary  things  in  the  first  instance, 
still  less  that  he  was  to  provide  the  crew,  as  to  which  indeed  it  was  proved 
that  they  were  appointed  by  the  owners.  The  inference  from  that  is,  that 
the  owners  chose  to  retain  the  captain  and  crew  in  their  own  service,  and 
under  their  own  control ;  and  in  the  case  of  a  steam-vessel,  where  it  is  so 
necessary  to  have  persons  of  experience  and  intelligence,  I  can  well  under- 
stand their  object  in  doing  so. 

Williams,  J. — The  question  in  this  case  is  one  of  fact.  Under  whose 
control  was  the  vessel  at  the  time  in  question  ?  and  that  question  is  deter- 
mined by  the  answer  to  another — whose  servants  were  the  captain  and 
crew  ?  Because,  no  fault  is  imputed  to  the  charterer,  either  of  interference, 
or  negligence.  The  question  must  be  decided  by  the  charter-party,  upon  the 
fair  construction  of  which,  I  am  of  opinion  that  they  were  the  servants  of  the 
owners.  They  were  originally  to  furnish  them ;  the  charterer  was  to  pay 
the  wages.  Had  he  appointed  them,  and  employed,  and  controlled  them, 
that  provision  as  to  payment,  need  not  have  been  introduced.  In  the  case  of 
a  steam  vessel,  the  owners  might  very  well  think  it  necessary  to  keep  the 
vessel  under  the  management  of  persons  in  whom  they  had  con6dence. 

CoLBRiDOB,  J. — It  is  true  that  the  question  turns  on  the  language  of  the 
issue,  whether  the  defendants  were  in  possession  of  the  vessel,  so  that  we 
cannot  exclude  reference  to  the  evidence,  as  to  actual  facts,  whatever  were 
Uie  rights  of  the  charterer  and  owners,  under  the  charter-party.  Now  the 
facts  are,  that  the  vessel  was  navigated  by  a  captain  and  crew  appointed  by 
the  owners.  Looking  then  at  the  facts,  I  think  that  the  vessel  must  be  con< 
sidered  to  be  in  possession  of  the  owners.  Again,  if  I  look  to  the  written  oon« 
tract  alone,  I  arrive  at  the  same  conclusion.  The  language  of  it  shews  that 
the  owners  intended  to  keep  possession  and  control  of  the  vessel.  Taking  ii 
then  either  way,  with  reference  to  the  appointment  of  the  crew,  the  kind  of 
vessel,  the  circumstances,  or  to  the  charter-party  only,  I  am  of  opinion  that 
the  defendants  were  liable  in  this  action. 

Rule  discharged. 
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Q»»«^fB^  The  Queen  t?.  Lewis. 

AW  22. 
I.  It  is  not       A    RULE  nisi  had  been  obtaiDed,  calling  upon  the  prosecutors  to  shew 

aroinde7of  ^^  cause  why  an  order  of  Sessions,  made  on  the  29th  November,  1838. 

filiation,  made    whereby  the  defendant  was  ordered  to  pay  for  the  support  of  a  bastard  child, 
by  Yirtue  of  the      .       , ,  "^        ,      _  .  ,  V    •       »  ,    .  %      ^  . 

72d  section  of     shoulu  not  be  brought  up  to  be  quashed.     It  appeared  that  at  the  General 

c.Vshoi^d       Quarter  Sessions  at  Monigamery,  held  on  the  7th  o^  April,  1837,  the  fol- 

conttin  an  ei-    lowing  entry  was  made  by  the  Clerk  of  the  Peace : — 

press  adjudica- 
tion that  the  ».       .-i^  ^t«  ^   t 

defendant  was  '*  In  the  matter  of  the  application  of  the  Overseers  of  the  Poor  of  the 

fathCT  o°f  the****  parish  of  Penstrowed,  for  an  order  upon  Richard  Lewis,  to  reimburse 

child;  it  is  suf-  the  overseers  for  the  maintenance  of  a  bastard  child  of  one  Elisa- 

o^er\utes  ^'^  Jane$,  chargeable  to  the  said  parish,  and  born  on  the  24th  of 

that  it  was  Odober  last. 

made,  "  the 

Court  being  **  Whereas  it  appears  to  this  Court,  that  owing  to  the  md' Richard  Lewis 

the  defendant  having  kept  out  of  the  Way  to  avoid  being  served  with  fourteen  days'  notice 
was  really  and    of  this  application,  the  said  overseers  have  not  had  sufficient  time  to  give 

m  truth  the  .  /^  • 

father  of  the        SUCh  notice. 

^^2^\[  J,  not  **  It  is  ordered,  that  the  hearing  of  such  application  be  deferred  to  the  next 

necessary  that    General  Quarter  Sessions  of  the  Peace.'* 

the  circumstan- 

t^he^o^he?r*       At  the  following  Quarter  Sessions,  held  on  the  29th  June,  the  following 

inability  to  pro-  order  was  made  ;— 

vide  for  the  *.    •  •  i         r.  .   •      t 

child,  should  *'  Whereas  the  overseers  of  the  poor  of  the  pansh  of  Penstrowed,  m  the  saiil 

fSTof  ife°*^*  county,  did  on  the  2d  day  of  Afoy  last,  give  due  notice  to  Richard  Letcts, 
order.  late  of  Monghirsy,  in  the  said  county,  labourer,  of  their  intention  to  apply  to 

application  for  ^^^^  Court  for  an  order  upon  him,  the  said  Richard  Lewis,  as  the  putative 
m  ^li^^^l  -  ^*^^®^  ^^  *  certain  female  bastard  child,  of  which  one  Elizabeth  Jones  was 
tered  at  the  then  lately  delivered,  and  which  had  then  lately  become  chargeable,  to  the 
aftertheThi'ld  ®*^^  parish,  to  reimburse  the  said  parish  for  the  maintenance  and  support  of 
had  become  the  Said  child ;  and  the  said  overseers  having  now  made  such  application  ac- 
rcspucd  on  "he  cordingly,  and  the  said  Richard  Lewis  being  at  the  same  time  here  present, 
ground  ^^^"^^^^  and  it  licing  now  duly  proved  to  this  Court,  in  the  presence  and  hearing  of 
kept  out  of  the  the  said  Richard  Lewis,  that  the  said  child  was,  on  the  24th  day  of  October 
re*rviceof\he  '®^''  ^^  *'^®  parish  aforesaid,  born  a  bastard  of  the  body  of  Elizabeth  Jones  ; 
1  otice:— HpW,  and  that  the  said  child,  on  the  6th  day  of  March  last,  by  the  inability  of  its 
sions  had  juriB-  ^i<^  mother  to  provide  for  its  maintenance,  became  and  from  thence  hitherto 
diction  to  make  ^qi  [^  [^een  and  Still  is  chargeable  to  the  said  parish,  and  that  he,  the  said  Richard 
following  Lewis,  is  the  father  of  the  said  child ;  and  the  evidence  of  the  said  Elizabeth 

Sessions.  Jones  having  been  corroborated  in  divers  material  particulars  by  other  testi- 

mony, and  this  Court  having  heard  alt  parties,  and  being  satisfied  that 
the  i^aid  Richard  Letcis  is  really  and  in  truth  the  father  of  the  said  child,  and 
it  appearing  to  this  Court  to  be  just  and  reasonable,  under  all  the  circum- 
stances of  the  case,  that  the  said  R,  Lewis  should  pay  unto  the  overseers  of 
the  poor  of  the  said  parish,  for  the  time  being,  such  sum  or  sums  of  money 
as  they  have  expended,  or  may  from  time  to  time  hereafter,  during  the  time 
hereinafter  limited,  expend  for  the  maintenance  and  support  of  the  said  bastard 
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child,  not  exceeding  the  sum  of  U.  Ad,  per  week,  this  Court  doth  therefore 
hereby  order  that  the  said  R,  Lewit,  do  forthwith  pay  unto  the  said  overseors 
the  sum  of  1/.  Bs.  4d„  by  them  expended  for  the  maintenance  and  support 
of  the  said  child,  from  the  said  6th  day  of  March,  when  the  said  child  /Irst 
became  chargeable  as  aforesaid,  to  the  present  day ;  and  that  the  said  R.  Lewis 
do  also  pay  unto  the  overseers  of  the  said  parish  for  the  time  being,  weekly 
and  every  week  from  henceforth,  until  the  said  child  shall  attain  the  age  of 
seven  years  (if  the  said  child  shall  so  long  live  and  continue  to  be  chargeable 
to  the  said  parish),  such  sum  or  sums  of  money  as  shall  be  weekly  expended 
by  or  on  behalf  of  the  said  parish  for  the  maintenance  and  support  of  the  said 
child,  during  the  time  last  aforesaid,  not  exceeding  the  sum  of  1«.  4d.  in  each 
and  every  week ;  but  no  part  of  the  monies  which  shall  be  paid  by  the  said 
R.  Zewig,  in  pursuance  of  this  order,  shall  at  any  time  be  paid  by  the  over- 
seers aforesaid  to  the  said  Elizabeth  Janes,  nor  be  in  any  way  applied  to  her 
maintenance  or  support." 

Busby,  in  support  of  the  rule. — First,  it  does  not  sufficiently  appear,  upon 
the  face  of  the  order,  that  Lewis  is  the  father  of  the  child.  There  ought  to 
be  an  express  adjudication  that  he  was  the  father,  R.  v.  Ferkitse  (a).  It 
is  not  sufficient  to  state  by  way  of  recital,  that  it  had  been  made  to  appear 
to  the  justices  that  the  party  was  the  father,  Rex  v.  Pitts {b).  These  au- 
thorities have  never  been  questioned ;  and  in  all  the  forms  which  were  used 
previous  to  the  Poor  Law  Amendment  Act,  4  &  5  Will  4,  c.  76,  there  is  an 
express  adjudication,  that  the  party  charged  is  the  father  of  the  child.  The 
72  sec.  (c),  of  the  new  Statute  does  not  contain  any  thing,  to  shew  that  these 
cases  are  not  still  applicable.  It  requires  that  the  justices  shall  be  satisfied 
that  the  person  charged,  is  really  and  in  truth  the  father  of  the  child.  And 
in  the  form  of  the  order  given  in  BunCs  Justice {d),  there  is  an  express  ad- 
judication of  that  fact,  as  in  the  old  precedents.     The  order  in  this  case 

(a)  2  Siderfin,  363.  of  such  child,  it  shall  make  such  order 

{bj  2  Doug.  662.  upon  such  person  in  that  respect  as  to 

(c)  Sec.  72  enacts,  "  That  when  any  such  Court  shall  appear  to  be  just  and 

child  shall  hereafter  be  born  a  bastard,  reasonable,  under  all  the  circumstances 

and  shall,  by  reason  of  the  inabilrty  of  of  the  case.    Provided  always,  that  no 

the  mother  of  such  child  to  provide  for  such  order  shall   be  made,  unless  the 

Its  maintenance,  become  chargeable  to  evidence  of  the  mother  of  such  bastard 

any  parish,  the  overseers  or  guardians  child   shall   be   corroborated   in   some 

of  such  parish,  or  the  guardians  of  any  material  particulars  by  other  testimony, 

union  in  which  such  parish  may  be  si-  to  the  satisfaction  of  such  Court :  Pro- 

tuate,  may,  if  they  think  proper,  after  vided  also,  that  such  order  shall  in  no 

diligent  inquiry  as  to  the  father  of  such  case  exceed  the  actual  expences  incurred, 

child,  apply  to  the  next  general  quarter  or  to  be  incurred  for  the  maintenance 

sessions  of  the  peace,  within  the  juris-  and  support  of  such  bastard  child  while 

diction  of  which  such  parish  or  union  so  chargeable,   and  shall   continue  in 

shall  be  situate,  after  such  child  shall  force  oiilv  until  such  child  shall  attain 

have  become  chargeable,  for  an  order  the  age  of  seven  years,  if  he  shall  so  long 

upon  the  person  whom  they  shall  charge  live :  Provided  also,  that  no  part  of  the 

with  being  the  putative  father  of  such  monies  paid  by  such  putative  father  In 

child,  to  reimburse  such  parish  or  union  pursuance  of  such  order,  shall  at  any 

for  its  maintenance  and  support;  and  the  time  be  paid  to  the  mother  of  such  has- 

Court  to  which  such  application  Khali  tard  child,  nor  in  any  way  be  applied  to 

be  made  shall  proceed  to  hear  evidence  the  maintenance  and  support  of  such 

thereun,  and  if  it  shall  be  satisfied,  after  mother.** 

hearing  both  parties,  that  the  person  so  (d)  By  D'Oyley  and  Williams,  vol.  I. 

charged  is  really  and  in  truth  the  father  p. 
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Qu^tm*»  Benek.  merely  follows  the  words  of  the  Statute,  but  does  not  contain  any  such  adju- 
dication. An  express  judgment  upon  this  point  was  necessary,  Rex  v. 
Kenworthy  («).  The  next  objection  is,  that  it  does  not  appear  on  the  face  oT 
the  order,  that  the  settlement  of  the  child  was  in  the  parish  of  Petuirmced, 
on  behalf  of  which  the  application  was  made.  By  the  7Ut  section  of  the 
Statute,  a  bastard  follows  the  settlement  of  its  mother*  and  therefore  the 
order  ought  to  have  shewn  that  the  settlement  of  the  mother  was  in  PemtroKed, 
Then,  the  application  was  not  made  to  ''  the  next  General  Quarter  Sessions'' 
after  the  child  became  chargeable.  It  appears  that  it  first  became  chargeable 
on  the  6th  March,  but  the  order  is  not  made  until  the  Sessions  held  in  June. 
In  lUx  V.  Heath  (  /),  where  a  bastard  child  became  chargeable  on  the  29th 
September,  and  the  next  Sessions  was  on  the  29th  October,  but  no  applica- 
tion was  made  for  an  order  of  maintenance  until  a  subsequent  Sessions ;  it 
was  held  that  the  justices  at  the  latter  Sessions  had  no  jurisdiction  to  make 
the  order. — [Paiteeon,  J. — This  case  is  very  distinguishable ;  it  appears  that 
the  overseers  endeavoured  to  give  the  defendant  a  notice  for  the  April  Ses- 
sions, but  that  he  had  absconded  to  avoid  the  service. — Coleridge,  J. — Here 
it  appears  that  the  June  Sessions  were  the  next  practicable  Sessions.] 

Jervie,  eontrd,  was  requested  to  confine  his  argument  to  the  two  first  points. 
— ^The  49  Geo.  3,  c.  68,  s.  1,  enacts,  "  That  every  person  who  shall  be  ad- 
judged to  be  the  reputed  father  of  any  bastard  child,''  shall  be  liable  to  have 
an  order  of  filiation  made  upon  him.  It  was,  therefore,  necessary,  by  the 
express  words  of  that  Statute,  that  the  order  should  contain  an  express  ad- 
judication that  the  defendant  was  the  reputed  father.  The  language  of  the  72 
section  of  the  new  Act  is  altogether  different,  and  the  precedents  which  arc  to  be 
found  in  CAt7/y'«  edition  of  BurtCe  Juetiee,  and  in  Arehbold'e  Poor  Law  Amend- 
ment Act  are,  in  the  same  terms  as  the  present  order. — [^Patteeon,  J. — In  the 
form  in  Mr.  LeigfCe  TVeaHee  {g\  there  is  an  express  adjudication,  that  the 
defendant  is  the  reputed  father  of  the  child.] — ^This  order  follows  the  very 
words  of  the  Statute,  and  states  that  the  justices  are  satisfied  that  the  defend- 
ont  is  really  and  in  truth  the  father  of  the  child.  It  was  not  necessary  to 
shew,  on  the  face  of  the  order,  in  what  way  the  mother  became  chargeable  to 
the  parish.  It  must  be  taken  for  granted  that  proof  of  the  chargeability  of 
the  mother  was  offered  at  the  Sessions,  and  the  order  states  that  the  child 
had  become  chargeable. 

Bueby,  in  reply. — Efery  thing  which  is  necessary  to  give  the  justices 
jurisdiction,  must  appear  upon  the  face  of  the  order,  Rex  v.  Davie  (A), 

Cfcr.  ade,  vult 

Lord  Denman,  C.  J.,  now  pronounced  the  judgment  of  the  Court. — We  are 
of  opinion  that  this  order  of  filiation,  made  by  the  Court  of  Quarter  Sessions 
is  good.  [His  lordship  then  read  the  order.]  We  disposed,  during  the  argu- 
ment of  the  objection,  that  the  Court  did  not  appear  to  be  the  next  Sessions; 
but  two  other  objections  remain  for  consideration.  The  first  is  founded  on 
the  authority  of  Rex  v.  PUte,  which  requires  an  express  adjudication  by 

(e)  1  B.  &  C.  711.  (f )  Leigh  on  the  Poor  Laws,  143. 

(/)  5 A.  &  E.  543;  2  Har.  &  Wol  143.  (X)  5  B.  &  Ad.  551 . 
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justices  of  the  peace  of  every  fact  material  to  give  them  jurisdictioD ;  the    Queej^iiBaicfc. 
second  is  that,  though  the  child  is  said  to  ha?e  become  chargeable  by  reason      The  Queen 
of  the  mother's  inability  to  maintaia.it,  the  particular  facts  from  which  the        ^g^jg, 
ioabiiity  results,  are  not  found  by  the  Court. 

The  first  objection  is  twofold :  first,  it  does  not  adjudge  the  defendant  to 
be  the  father,  but  only  states  the  Court  to  be  satisfied  of  that  fact.  We 
think  the  words  of  the  Statute  an  answer  to  this  objection.  However  strictly 
It  may  be  proper  to  employ  the  regular  legal  terms  in  the  proceedings  of 
Courts  of  Justice,  these  are  what  the  Sutute  supplies  for  that  purpose.  But 
secondly,  this  satisfaction  is  not  directly  alleged,  the  order  only  saying  that 
the  Court  **  being  satisfied,"  makes  the  order.  This,  we  think  a  sufficient 
allegation.  Rex  v.  Pitts,  and  the  earlier  cases,  do  not  depend  on  the  gram- 
matical form  in  which  facts  are  found,  but  on  their  not  being  found  at  all. 
The  objection  that  the  circumstances  which  prove  the  mother's  inability  (which 
may  be  various)  do  not  appear  in  the  order,  is  also  removed,  we  think,  by  the 
Statute.  The  Court  of  Quarter  Sessions  must  receive  credit  for  having  been 
convinced  by  proof  of  some  such  circumstances.  It  might  be  more  convenient 
for  parties  to  be  apprised  of  the  means  by  which  they  arrive  at  their  conclu- 
sion, but  the  Act  mentions  the  conclusion  of  fact  only,  and  does  not  require 

these  particulars  to  be  set  out. 

Rule  discharged 


The  QiTEEN  V.  The  Justices  of  Cheshire  a'ot.  is. 

A  RULE  nisi  had  been  obtained,  calling  upon  the  justices  of  Cheshire,      1.  If  the 
.      ,  ,  ..  .    i_      ij        .    •  \  •    »     *u-      Court  of  Quar- 

to shew  cause  why  a  certiorari  should  not  issue,  to  remove  mto  this  ^er  Sessions 

Court  all  orders  made  by  them,  in  an  appeal  between  the  overseers  of  the  ^o"»  *^  ^.^^ 

•^  •  *^  ^    t  neous  opinion 

township  of  Chapel- enrte- Frith,  appellants  ;  and  the  overseers  of  the  town-  upon  %  matter 

ship  of  Yeadsley-cum-Whaley,  respondents;  touching  the  removal  of  Wil-  Jl^elurildb!^ 

Ham  Jepson,  a  pauper.  tion,  this  Court 

It  appeared  by  the  affidavits,  that  an  order  was  made  on  the  13th  Decern^  {^^  ^^  il^ei'r 

her,  1836,  for  the  removal  of  the  pauper  from  the  respondent  parish,  "  to  ^JJ^'"**^"- 

the  parish,  township,  or  place  of  Chapel-en-le-Frith^^  and  it  was  served  on  where  a  notice 

Amos  Pott,  as  one  of  the  overseers  of  that  place.     On  the  30th  December,  a  ^^Sst  anoHer 

notice  of  appeal,  signed  by  Pott  and  Marchington,  as  churchwardens,  and  of  removal  was 

one  LomaSy  as  overseer,  "  of  the  parish  of  Chapel-en-le-Frith,^^  was  served  {^  ^  ^i  ^he 

on  the  respondent  parish.     On  the  8th  March,  being  a  few  days  before  the  Sessions,  but 
o.  ,  .  i.  ,.         ,,«i-  1  theCourtafter- 

oessions,  another   notice  of  appeal,  signed  by  Pott  and  Lomas  alone,  as  wards  looked  at 

churchwarden  and  overseer,  "  of  the  township,  district,  or  place,  known  as  ^^JJed'it*'*^ 

Coombs  Edge,  and  sometimes  called  Chapel-en^ie'Frith^^  was  served  on  the  upon  the 

respondents,  and  also  the  grounds  of  appeal ;  one  of  which  was,  that  the  wa8"directed\o 

order  of  removal  was  misdirected,  inasmuch  as  Coombs  Edge  maintained  its  sparMh.in- 

^  stead  of  a  tith- 

own  poor.  ing  within  the 

On  the  hearing  of  the  appeal  at  the  Court  of  Quarter  Sessions,  the  appellants  j^JjjU*  fo^^hiff 
having  put  in  the  notice  of  appeal  of  8th  March,  it  was  objected  to  by  the  up  the  order  of 

Sessions  to  be 
quashed,  was  refused,  although  it  was  shewn  by  ai&dsTit  that  the  order  was  properly  directed. 
2.  Affidavits  may  be  used  to  shew  that  the'  Court  of  Quarter  Sessions  nas  exceeded  its 

jurisdiction. 
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Qiirai'i  Bmth,  counsel  for  the  respendenU,  on  the  ground  that  it  was  signed  by  one  oTcr- 
TheQviEN     ^^"^  ^^^y-     '^^^  Court  decided  that  the  notice  was  insufficient;  whereupon 
«.  the  respondents'  counsel  demanded  that  the  order  should  be  entered  on  the 

CRssHiac.  minutes  of  the  Court,  as  being  confirmed.  This  application  was  resisted  by 
the  appellants,  and  during  the  discussion  which  ensued,  one  of  the  magis- 
trates examined  the  order,  and  stated  to  the  Court,  that  it  was  misdirected,  as 
he  knew  that  there  was  no  such  place  as  Chapel-eti^e-Fnth,  which  maintaiDed 
its  own  poor ;  but  that  it  consisted  of  three  sepunte  townships,  Coombs  Edgt, 
BradMhaw  Edge,  and  Botcden  Edgs,  each  of  which  maintained  its  own  poor. 
The  Court  adopted  this  opinion,  and  quashed  the  order,  although  it  was  coo- 
tended  by  the  respondents,  that  the  appellants  having  failed  to  prove  their 
notice  of  appeal,  the  Court  had  no  jurisdiction  to  quash  the  order  of  removal. 
The  Court  refused  to  grant  a  case  for  the  opinion  of  this  Court.  One  of  the 
affidavits,  made  by  an  assistant-overseer,  stated  that  Ckapel-en^- Frith  did 
not  comprise  three  separate  townships,  but  that  the  poor  had  always  been 
maintained  out  of  one  common  fund. 

Cotlingham  shewed  cause. — This  is  an  attempt  to  make  this  a  Court  of 
error,  from  the  Quarter  Sessions  ;  but  unless  a  case  is  submitted  from  the  Court 
of  Quarter  Sessions,  this  Court  has  no  jurisdiction  to  review  its  judgment, 
Rex  V.  The  Juelieee  of  Carnarvon  (a),  Rex  v.  The  Juettces  of  Monmouth- 
shire (5).  In  Rex  V.  The  Justices  of  Monmouthshire  (e),  Lord  Tenierden, 
C.  J.,  said  upon  this  subject : — *'  The  late  decisions  establish  however,  that 
we  cannot  assume  to  ourselves  the  jurisdiction  of  a  Court  of  error,  and  re- 
view the  judgments  of  the  Court  of  Quarter  Sessions."  Here  the  Court 
quashed  the  order,  and  they  had  jurisdiction  over  the  matter  before  them. 
This  is  a  preliminary  objection  to  this  application. — [Lord  Denmatir  C.  J.— 
We  will  hear  the  other  side  upon  it.] 

/.  Evans,  and  Town  send,  in  support  of  the  rule. — The  appellants  were 
required,  at  the  Quarter  Sessions,  to  prove  their  notice  of  appeal.  They 
produced  the  notice,  and  the  Court  held  it  to  be  insufficient.  The  appellants 
were  then  out  of  Court,  and  the  order  stood  confirmed  ;  but  afterwards,  the 
Court,  acting  upon  information  which  is  now  shewn  to  be  incorrect,  pro- 
ceeded to  quash  the  order.  It  is  cl^r  upon  the  affidavits  that  Chapd-en-lt- 
Frith  is  a  separate  parish,  and  it  has  also  been  so  decided,  Rex  v.  Tkt 
Justices  of  Derbyshire  (d).  The  Court  had  no  jurisdiction  to  quash  I  he 
order,  after  the  appellants  had  failed  to  prove  a  valid  notice  of  appeal.  At 
all  events,  they  have  acted  upon  an  ex  parte  statement,  without  hearing  any 
evidence  on  the  other  side ;  and  they  were  bound  to  hear  all  the  evidence, 
before  they  decided  upon  the  question,  Rex  v.  7%*  Justices  of  Cumber- 
iand(e).—{Paiteson,  J. — The  Sessions  had  surely  jurisdiction  to  decide, 
whether  the  notice  was  good  or  bad  ;  they  said  it  was  baid ;  therefore  they 
had  jurisdiction  for  some  time,  and  they  determine  to  quash  the  order.]— 
They  had  no  jurisdiction,  unless  notice  of  appeal  was  given  according  ic 
the  Act  of  Pariiament  (/),  which  enacts  that  no  appeal  shall  be  proceeded 


(a)  4  B.  &  Aid.  86.  («0  1  N-  &  Per.  703 ;  Wii.,  Wol.  & 

''^  4B.&C.  844.  Dav.248. 

8  B.  &  C.  140.  (e)  4  A.  &  E.  695. 

(/)  9  Geo.  1,  C.7, 8CC  8. 
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■upon,  unless  reasonable  notice  be  given  of  such  appeal.  The  proving  of  QtuerCa  Bench, 
a  proper  notice  is  therefore  a  condition  precedent  to  the  right  of  appeal,  'j>^^  Queen 
Rex  v.*The  Justices  of  Oxfordshire  {g)  :  and  if  the  notice  was  insufficient,  »,.  ^  ''• . 
they  had  no  authority  to  quash  the  order,  Rex  v.  The  Justices  of  Buck-  Cheshire. 
inghamshire  (A).  If  an  appeal  is  improperly  heard  at  the  Quarter  Ses- 
sions, all  the  proceedings  are  coram  non  jttdice,  and  they  may  be  removed 
into  this  Court  by  certiorfrri,  to  be  quashed,  Rex  y.  TOe  Justices  of 
Yorkshire  {i).  Rex  v.  The  Justices  of  Derbyshire  {f).  Rex  v.  TTie  Jus- 
tices of  Somersetshire  {k).  In  Burn's  Justice  (/),  it  is  said : — **  It  is  usual 
in  some  places,  for  the  overseers  who  made  the  removal,  to  bring  the  original 
order  to  the  next  Sessions,  and  there  make  oath  that  they  removed  the  party 
in  pursuance  of  such  order:  and  if  then  there  appeared  to  be  no  appeal 
against  it,  the  order  is  confirmed  by  the  Court,  and  filed  amongst  the  records. 
And  although  such  confirmation  is  merely  void,  because  the  Sessions  have  no 
jurisdiction  therein,  unless  in  the  case  of  appeal,  which  here  is  not :  yet  such 
confirmation  is  also  superfluous  and  needless,  for  the  order  appealed  against 
is  final.  And  as  such  order  is  a  record  of  itself,  and  contains  in  it  the  ad- 
judication of  the  Justices,  it  seemeth  that  the  Court  may  record  thereupon 
likewise,  that  no  appeal  was  made,  for  in  that  case  they  are  the  proper  judges 
whether  an  appeal  was  made  or  not.  But  still  it  seemeth,  that  unless  it  be 
upon  appeal,  they  have  no  power  to  enquire  concerning  the  removal,  for  that 
as  to  them  is  extra-judicial.^' — There  are  many  cases  which  establish  the 
principle,  that  where  the  Court  of  Quarter  Sessions  exceeds  its  jurisdiction, 
this  Court  will  receive  afilidavits  to  shew  the  want  of  jurisdiction,  Rex  v. 
Great  Marlaw{m),  Rex  v.  St,  Jameses,  Westminster  (n), — [Cottingham 
reftrrred  to  Reg,  v.  Abergele  (d).] 

Lord  Dbnman,  C.  J. — This  case  is  one  of  peculiar  circumstances,  and 
although  I  may  not  altogether  approve  of  that  which  has  taken  place,  I  am 
exceedingly  jealous  of  interfering  with  the  Court  of  Quarter  Sessions.  The 
first  question  is,  whether  the  Court  had  jurisdiction ;  and  it  seems  to  me 
that  they  had.  The  appeal  which  was  entered,  was  regular  in  all  respects, 
and  when  the  notice  of  appeal  was  produced,  the  Sessions  held  that  it  was 
bad.  But  it  is  a  fallacy  to  say,  that  their  decision  upon  this  point  divested 
them  of  their  jurisdiction.  The  test  to  try  whether  they  had  jurisdiction 
is  to  see  whether  they  might  not,  at  any  period  during  the  Sessions,  have 
given  costs.  It  is  quite  clear  that  they  might  have  done  so,  because  the 
application  was  before  them  during  the  whole  Sessions.  The  affidavits 
shew,  that  after  the  decision,  the  respondents  supposed  that  the  jurisdiction 
existed,  because  they  insisted  upon  having  the  order  confirmed.  Whilst  this 
point  was  under  consideration,  one  of  the  justices  looked  at  the  order,  and 
pointed  out  an  objection  to  it.  He  appears  to  have  been  mistaken  certainly, 
but  when  the  Quarter  Sessions  has  jurisdiction,  and  have  exercised  their 
discretion,  we  cannot  interfere.    At  the  same  time,  I  am  not  prepared  to  say, 

(g)  1  M.  &  Sel.  446.  (I)  Ed.  by  D^Oyley  &  Williams,  1202. 

(A)  3  East,  342.  (m)  2  East,  244. 

(0  5  T.  R.  629.  (fi)  2  A.  &  E.  241. 

0)  2  Lord  Kenyon,  299.  (o)  3  N.  &  P.  406,  ante,  355. 

ik)  5  B.  &  C.  816. 
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Qm«»*«  BmmA.   the  decision  upon  the  point  of  settlement  is  final,  as  it  stands :  bat  it  i&  ooi 
Ike  QoBKii     ^^^  necessary  to  decide  that  question. 

V. 

^HMHiiuL^  Patteson,  J. — If  the  question  had  been,  whether  the  Court  of  Quarter 
Sessions  had  done  right  or  wrong,  I  should  say  that  they  have  acted  very 
improperly,  and  very  absurdly ;  but  we  cannot  say  that  they  had  no  juriftdic- 
tion.  It  appears  that  the  Court  formed  an  opinion,  as  to  the  notice,  which 
they  afterwards  refused  to  act  upon ;  but  we  can  only  regard  the  ultimate 
decision. 

Williams,  J. — It  is  quite  clear  that  there  was  jurisdiction  at  first,  aod  it 
appears  to  ine,  that  it  continued.  Whilst  the  counsel  for  the  respondents  vas 
insisting  that  the  order  ought  to  be  confirmed,  an  objection,  which  was  sup- 
posed to  be  a  fatal  one,  was  pointed  out  in  the  order,  and  the  Court  ordered 
it  to  be  quashed. 

CoLBRiDGB,  J. — The  rule  of  law  may  bear  hard  in  this  particular  case; 
but  it  is  advantageous  to  the  due  administration  of  justice,  that  it  should  b.- 
9trictly  observed.  It  has  been  decided  that,  in  some  cases,  affidavits  may  be 
looked  at,  to  enable  the  Court  to  ascertain  whether  the  parties  had  juris- 
diction :  as  where  an  order,  which  is  good  upon  the  face  of  it,  is  shewn  to  have 
been  made  by  a  person  who  is  not  a  magistrate;  there  the  objection  may  be 
shewn  by  affidaviu  Here  the  question  simply  is,  whether  the  Court  had 
jurisdiction ;  if  they  had  jurisdiction,  however  erroneously  their  discretion 
may  have  been  exercised,  we  cannot  interfere.  It  is  admitted,  that  when 
the  notice  was  proved,  there  was  jurisdiction ;  the  counsel  for  the  respon- 
dents afterwards  proceeded  to  contend,  that  the  order  ought  to  appear  on 
the  files  of  the  Court  to  have  been  confirmed,  and  by  that  proceeding  be 
admitted  that  the  jurisdiction  of  the  Court  still  remained. 

Rule  discha^ed. 


Ncv.  9.  Groom  and  others.  Assignees  of  Raven,  a  Bankrupt,  v. 

West. 

In  auumptit  hj  A  SSUMPSiT    The  declaration  stated  that  before  Raven  became  a  hmi- 

5*rbiS*ro  ?  "*P*»  *^  ^*^'  *^-'  '"  consideration  that  Raven,  at  the  request  of  the 

the  declaration  defendant,  would  sell  and  deliver  to  him  a  certain  quantity,  to  wit,  fire 

cM^eJatloi"  hogsheads  of  sugar,  at  a  certain  price  agreed  on,  to  wit,  2/.  lOt.  a  hundred 

that -R,  before    weight,    amounting  in  the  whole    to    176/.  Ot.  4d„    the   defendant  pro- 
his  bankruptcy,       .      ,     .  .*   »*  ^  ^      .•  - 1.     • 

would  sell  cer-  mised  the  said  Raven  to  accept  and  pay  for  the  same  m  manner  following. 

tain  goods  to 

the  defendant,  the  defendant  affreed  to  pay  for  the  tame,  prompt  two  months,  or  by  an  accept- 
ance, and  averred  the  delivery  of  the  goods,  and  the  refusal  of  the  defendants  to  pay  by  an  accept- 
ance  or  otherwise;  alleging  as  damage,  that  thereby  R„  before  he  became  a  bankrupt,  was  de- 
prived of  the  use  and  benefit  of  an  acceptance,  and  of  all  the  benefit  which  would  have  resulted 
from  discounting  the  said  acceptance ;  and  that  he  was  put  to  great  Inss  and  inconvenience ; 
and  his  estate,  applicable  to  the  discharge  of  his  just  debU,  was,  by  reason  of  the  non-payment 
for  the  said  goo^,  much  diminished  in  value:— HeU,  that  a  set-off  was  pleadable. 

SemhU,  per  WUlianu  and  CoUndge,  Js.,  that  the  injury  caused  to  a  creditor  by  the  non-pay- 
ment of  a  debt  in  the  manner  agreed  on  between  the  parties,  may  form  the  subject  of  special 
damage,  which,  if  distinctly  and  property  pleaded,  would  exclude  the  defendant  from  the  right 
of  set-off. 
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that  i«  to  say,  prompt,  two  months,  or  an  acceptance  (that  is  to  say)  of  a  bill  QiMm'«  Bwnch. 

of  exchange  for  the  amount  thereof,  payable  seventy  days  after  the  date  of       grook 

such  bill,  if  such  acceptance  should  be  required  by  the  said  Raven;  and  that         ^* 

the  said  Raven,  confiding  in  the  promise  of  the  defendant,  did  afterwards 

and  before  he  became  a  bankrupt,  sell  and  deliver  the  said  quantity  of  goods 

to  the  defendant  on  the  terms  aforesaid,  and  the  defendant  then  accepted  the 

same ;  and  that  although  Rapen  afterwards,  and  before  he  became  bankrupt 

to  wit,  on  the  1  st  Jufy,  in  the  year  aforesaid,  required  the  defendant  to  pay 

him  for  the  same  sugars  by  an  acceptance,  according  to  the  terms  of  the  said 

sale,  yet  the  said  defendant  not  regarding,  &c.,  but  contriving,  &c.,  to  defraud 

Raven  before  he  became  a  bankrupt,  and  the  said  plaintifis,  as  assignees,  as 

aforesaid,  since,  did  not  nor  would  when  so  requested,  &c.,  pay  the  said  Raven 

before,  &c,  or  the  plaintiffs  as  assignees,  &c.,  by  an  acceptance  or  otherwise 

howsoever,  but  has  hitherto  wholly  neglected,  &c.,  by  reason  whereof  the  said 

Raven,  before,  &c.,  was  deprived  of  the  use  and  benefit  of  an  acceptance  of 

and  by  the  defendant  for  the  said  price  of  the  said  sugars,  and  of  all  the  benefit 

and  advantage  which  would  have  resulted  and  accrued  to  him  by  having  the 

said  acceptance  discounted,  and  raising  money  thereby  for  his   use  and 

accommodation  in  the  way  of  his  trade  and  business,  and  thereby  also  the 

said  Raven  was  put  to  great  loss,  trouble,  and  inconvenience  by  reason  of 

not  having  the  said  bill  to  negociate,  and  the  personal  estate  and  effects  of  the 

said  Raven  applicable  to  the  discharge  of  his  just  debts,  was  thereby  and  by 

reason  of  the  non-payment  of  and  for  the  said  goods,  or  any  part  thereof,  in 

manner  aforesaid,  much  diminished  in  value,  to  the   great  damage  of  the 

plaintiffs,  as  assignees  as  aforesaid,  and  of  the  creditors  of  the  said  Raven 

seeking  relief  under  the^^a^  in  bankruptcy,  in  and  under  which  the  plaintiffs 

were  and  are  assignees  as  aforesaid. 

The  second  count  stated,  that  before  Haven  became  a  bankrupt,  he  had 
sold  and  delivered  to  the  defendant  five  other  hogsheads  of  sugar,  to  be  paid 
for,  prompt  two  months,  or  by  an  acceptance  of  a  bill  of  exchange  seventy 
days  afler  date,  if  required  by  Haven  ;  that  he  had  also  sold  and  delivered  on 
two  other  occasions  other  goods,  respectively  agreed  to  be  paid  for  on  delivery, 
and  that  Raven  had  required  to  be  paid  for  the  said  sugar  by  an  acceptance, 
but  that  such  acceptance  had  not  been  given,  nor  had  the  sugar  been  paid 
for  in  any  way  whatever,  and  that  the  other  goods  although  delivered,  had 
not  been  paid  for ;  and  that  thereupon  and  before  the  bankruptcy  of  Raven, 
it  was  agreed  upon  between  Raven  and  defendant  that  the  whole  of  the  said 
goods  so  sold  and  delivered,  should  be  paid  for  by  an  acceptance  by  defend- 
ant of  a  bill  of  exchange  for  the  aggregate  amount ;  that  thereupon,  in  con- 
sideration of  the  premises,  and  that  Raven  at  the  request  of  the  defendants 
would  accept  such  bill  in  payment  for  the  whole  of  the  said  goods,  defendant 
promised  to  accept  a  bill  for  such  amount.  Averment;  that  although  Raven 
consented  to  accept  such  acceptance  as  last  aforesaid  in  payment,  &c.,  and 
requested  defendant  to  pay  him  by  such  acceptance,  yet  defendant,  not  re- 
garding, Ac,  but  contriving,  &c.,  would  not  pay  Raven  before  the  bankruptcy, 
or  the  assignees  since,  by  such  acceptance,  &c.  The  allegation  of  damage  was 
the  same  as  in  the  first  count,  except  that  the  estate  of  the  bankrupt  was 
stated  to  have  been  diminished  by  means  •'  of  the  premises,^'  as  well  as  "  of 
the  non-payment  of  and  for  the  said  goods." 
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The  defendant  pleaded,  that  before  and  at  the  time  of  issuing  the  jiat  in 
bankruptcy,  to  wit,  &c.,  Raven  was  indebted  to  the  defendant  in  lOOO/.,  fur 
goods  sold,  &c.,  money  lent,  &c.,  which  still  remain  due  and  unpaid,  and 
that  the  defendant  had  not,  when  he  gave  credit  to  jRaven,  in  respect  of  the 
'  said  sum  of  money,  or  any  part  thereof,  notice  of  any  act  of  bankruptcy  by 
Raven  committed,  which  said  sum  of  money  exceeds  the  damages  sustained 
by  Raven  before  his  bankraptcy,  and  of  the  said  plaintifls,  as  assignees  as 
afbresaid,  since,  by  reason  of  the  non-performance  by  the  said  defendant  of 
the  said  promises ;  of  all  which  premises  the  said  plaintifis  had  notice,  and 
out  of  and  against  which  said  last-mentioned  sum  the  defendant  is  ready  to 
allow  and  set  off  the  full  amount  of  such  demand.     Verification. 

Demurrer ;  the  causes  of  demurrer  stated  were,  that  the  plaintiffs  had 
complained,  not  merely  for  the  non-payment  of  debts,  or  liquidated  damages, 
but  for  damages  sustained  by  Haven  before  he  became  a  bankrupt,  and  by 
the  plaintiffs,  as  assignees,  by  reason  and  in  consequence  of  Raten  having. 
before  he  became  a  bankrupt,  by  reason  of  the  refusal  of  the  defendant  to  pay 
for  the  goods  in  the  declaration  mentioned,  by  acceptance,  been  deprived  of 
the  use  and  benefit  of  such  acceptances,  and  of  the  benefit  which  would  have 
resulted,  by  having  the  said  acceptances  discounted  for  use  and  accommoda- 
tion in  the  way  of  his  trade,  and  of  having  been  put  to  great  loss,  trouble,  and 
inconvenience,  by  reason  of  not  having  the  respective  bills  to  neg^otiate,  and 
which  might  have  been  the  cause  of  his  bankruptcy,  and  for  damage  done  to 
the  personal  estate  of  i2aven,  applicable  for  the  discharge  of  his  debts;  and 
that  the  claims  of  the  plaintiffs,  as  assignees,  sounded  in  damages  nhich  were 
unli(|uidated,  and  the  amount  of  which  rested  with  a  jury  to  be  established 
by  evidence,  and  to  which  a  plea  of  set-off,  of  a  debt,  due  by  Raven  to  the  de- 
fendant, could  not  be  pleaded;  and  also  for  that  it  was  not  stated  in  the  lost 
plea,  that  there  was  any  mutual  credit  between  Raven  and  the  defendant,  ai 
the  time  of  making  the  contracts  in  the  declaration  mentioned;  but  on  the 
contrary,  it  appeared  that  the  several  goods  were  to  have  been  paid  for  by 
acceptances  to  be  immediately  given  by  defendant  to  Raven,  and  which  be 
mit^ht  negociate  for  the  purposes  of  his  trade,  and  that  each  of  the  dealings 
was  a  separate  dealing,  efiected  as  such,  and  not  with  reference  to  the  general 
state  of  accounts,  debts,  or  credits,  or  any  mutual  credit  between  Baven 
and  the  defendant.  And  also  for  that  it  was  not  stated  in  the  plea,  that  at 
the  tinie  the  contracts  were  made  by  Raven  and  the  defendant,  Raten 
was  indebted  to  the  defendant,  and  his  becoming  so,  subsequently  to  the 
breaches  by  the  defendant,  of  the  special  contracts,  which  ought  to  have  been 
immediately  fulfilled  by  the  defendant,  could  be  no  answer  to  a  breach  of 
such  contract,  at  the  respective  periods,  when  such  breaches  were  respectively 
committed.  And  also,  that  when  goods  are  sold  on  a  contract  to  be  paid  for 
in  a  particular  manner,  the  purchaser  cannot  substitute  another  mode  of  pay- 
ment for  the  same ;  and,  yet,  the  defendant  has  attempted  to  substitute  a 
mode  of  payment  different  fmm  that  contracted  for,  and  more  prejudicial  to 
the  interest  of  the  seller,  but  had  not  averred  that  such  substitution  was 
with  the  assent  of  the  seller  of  the  said  goods,  or  of  the  plaintiffs,  as  assignees. 
And  also  for  that  a  plea  of  set-off  is  given  by  Statute ;  and  it  was  not  averred 
in  the  plea,  that  the  same  was  pleaded  by  virtue  of  the  said  Statute.  And 
also  for  that  the  said  last  plea  was  in  other  respects  defective,  &c. 


West. 
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Sir  F,  Pollock  (with  whom  wa«  BaU)  in  support  of  the  demurrer. — ^If  this  Qu^en't  BencA. 
plea  be  held  good,  great  frauds  on  the  Bankrupt  Act  ma}'  be  perpetrated.  groow 
Creditors,  when  they  know  their  debtors  to  be  failing,  will  obtain  goods  from 
them  on  terms  of  immediate  payment,  or  of  an  acceptance ;  and  afterwards, 
instead  of  paying  or  accepting  a  bill,  either  claim  a  set-off,  or  hand  over  to  the 
debtor  an  overdue  acceptance  of  his  own;  and  so  procure  the  payment  of 
their  own  debts  to  the  full,  in  fraud  of  the  other  creditors.  The  principle  of 
the  Statute,  6  G.  4,  c.  16,  s.  50,  which  authorizes  a  set-off,  in  the  case  of 
matual  debts  and  credits,  is  not  applicable  to  the  present  case,  Fair  v. 
M'her  (a),  Buehannan  v.  Findlay  (6),  Key  v.  Flint  (c),  Rose  v.  Sime  (d). 
{lere  the  bargain  was  for  immediate  payment,  which  excludes  the  supposition 
of  mutual  credit ;  for  the  bankrupt  never  contemplated  a  debt.  This  is  a 
case  of  barter. 

Fraud  might  have  been  replied,  but  the  circumstances  may  be  taken  ad- 
vantage of  without  5uch  replkation.  Gideon  v.  Bell(e),  is  not  a  satisfactory 
decision :  but  if  it  were,  it  is  not  applicable  to  the  circumstances  of  this  case ; 
there,  no  special  damage  was  alleged,  and  the  goods  were  delivered  on  a  con- 
tract, not  like  the  present,  and  which  merely  determined  how  the  balance 
might  be  paid.  It  was  a  complete  case  of  mutual  credit.  As  to  the  objec- 
tion which  may  be  made,  that  no  tender  of  the  bill  fur  acceptance  to  the  de- 
fendant is  averred,  the  declaratron  states,  that  he  was  required  to  accept. 
Supposing  that  to  be  open  to  special  demurrer,  it  is  at  all  events,  cured  by  the 
defendant's  having  pleaded  over. 

BramtoeH  i^^lfy  was  with  him)  eontrd, — ^It  is  impossible  for  the  Court 
io  say  that  there  was  fraud  in  this  case.  Were  this  to  be  held  a  case 
of  fraud,  simply  because  there  has  been  a  breach  of  contract,  then  all  cases 
of  set-off  would  be  so,  becamse  set-off  presumes  a  breach  of  contract. — [Ijord 
Denman,  C.  J. — The  Court  have  no  doubt  on  that  point.] — In  Hankey  v. 
Smith  {fy,  it  is  said,  by  BuUer,  J.,  that  to  constitute  mutual  credit,  it  is  not 
necessary  that  the  parties  mean  particularly  to  trust  each  other  in  that  trans- 
action. As  to  the  other  ground  of  demurrer,  that  a  demand  for  unliquidated 
damages  cannot  be  met  by  a  set-off,  the  language  of  the  Bankrupt  Act,  6 
G, 4,  c.  16,  s.  50,  negatives  that  position;  by  that  section  it  is  enacted,  that 
one  debt  or  demand  may  be  set  off  against' another.  ''  Demand  "  is  a  most 
comprehensive  word.  In  Com,  Dig.  (g),  it  is  said,  "  the  most  beneficial  ro* 
lease  a  man  can  have,  is  a  release  of  all  demands."  This  demand  against  the 
defendant  for  his  acceptance,  was  proveable  under  the  commission,  Foreter  v. 
Surteee  (h).  It  is,  therefore,  the  subject  of  set-off,  under  s.  50.  There  is  no 
averment  of  special  damages  in  the  declaration  ;  no  averment  of  any  damages 
which  would  hot  have  been  equally  proveable  without  it.  None  which 
might  not  have  been  put  at  the  end  of  any  common  count  for  goods  sold 
The  argument,  that  the  party  became  bankrupt  in  consequence  of  the  non- 
acceptance  of  the  bill,  would  be  at  least  as  applicable  to  the  case  of  the  non- 
payment of  money.      It  lias  been  said,  that  this  was  a  case  of  l)arter ;  but 

(a)  16  Ea«t,  130.  (<•)  1  Bing.  N.  C.  743 ;  S.  C.  1  Hodges, 

(6)9B.&C.738.  13a 

(r)  8  Taunt,  21.  (  /*)  M  T.  R.  50/,  n. 

(</)  1  B.  h  Ad.  521.  (i  )  Tif    liclease  (E.  I.) 

(//;  12  Kast,  C05. 
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QuMfi^  Bendi.  throughout  the  declaration  thero  are  no  worda  of  barter;  the  term  used  io- 
variably  is  payment.  Suppose  JRaven  to  have  brought  an  action  for  the  mo- 
ney. It  would  have  been  no  answer  to  say  that  barter  was  intended.  No 
distinction  then,  exists  between  this  case  and  Gib99H  t.  BM^  nor  can  that 
case  be  impeached.  In  Ro—  ▼.  Sim9^  the  contract  was,  that  the  ^^feodaat 
should  indorse  a  bill  drawn  by  a  third  party  ;  there  the  amount  of  damages 
were  unliquidated,  because  dependent  on  circumstances ;  here  it  cannot  be 
said  that  (hey  were  unliquidated;  they  could  consist  of  nothing  else,  but  the 
bill  and  the  interest  upon  it.  The  decUration  ought  to  have  averred  that 
Ravrni  drew  and  tendered  the  bill  lor  the  acceptance  of  the  ddendant,  Reti 
V.  MeMtaer  (t).  And  the  defect  is  not  cured  by  pleading  over;  the  plea  is 
perfectly  consistent,  either  with  a  tender  of  the  biU,  or  a  non-tender.— {Co/^ 
ridgBf  J. — How  can  a  party  duly  require  to  accept  a  bill !  Must  it  not  be 
done  by  drawing  the  bill  and  tendering  it  for  acceptance  t  the  declanition 
states  that  the  defendant  was  duly  required  to  accept.  Yoa  are  confined  to 
substantial  defects  in  the  declaration.] 

Sir  J*.  PoUoek^  in  reply .•^^an^ey  t.  Smitk,  is  a  case  where  the  plaiatiff 
did  trust,  and  it  is,  therefore,  inapplicable  to  the  present,  where  the  bankrupt 
expressly  did  not  trust.  That  case  merely  establishes  that  in  order  to  con- 
stitute a  right  of  set-off;  the  mutual  credits  need  not  be  simultaneous.  lo 
Thorpe  v.  Thorpe  (j)^  Parke,  J.,  says,  **  If  the  plaintiff  had  chosen,  instead 
of  assutnpeit  for  money  had  and  received,  to  bring  a  special  action  fer  the 
breach  of  duty,  there  could  have  been  no  sets>ff|  because  it  would  have  been 
an  action  for  unliquidated  damages.^  The  argumenta  on  the  other  side  are 
applicable,  where  a  transaction  mu9i  &A  in  debt,  not  where  it  may  only.— 
[Paiieeon,  J. — ^Has  Elawi  v.  Aarr(ib),  been  ever  overruled ;  there*  in  <u- 
Mumpsii,  the  defendant  pleaded  a  set-off)  and  a  replication  that  the  goods  were 
agreed  to  be  paid  for  in  ready  money,  was  held  bad  on  demurrer. — BramvtU 
mentioned  the  case  of  Clarke  v.  Feii  (/),  as  inconsistent  with  that  authority. 
— ^Lord  Dennum,  C.  J.— In  Fair  ▼.  M*Ioer  (m),  Lord  EUenborough  saysi  be 
defers  to  the  authority  of  Eiand  t.  Karr,  but  is  not  convinced  by  it.] 

Lord  Dbnm AN,  C.  J.,  (after  stating  the  pleadinga.)-*The  only  questjoo  ioh 
portant  for  us  to  consider  is,  whether  in  this  action  a  debt  due  from  the 
bankrupt  to  the  defendant  can  be  set  off.  I  am  clearly  of  opinion  that  it 
can.  I  think  that  a  mutual  credit,  within  the  meaniiig  of  the  Bankrupt  Ael, 
has  been  created  between  these  parties,  notwithstanding  the  agreement,  as  to 
the  mode  of  payment  for  the  goods.  On  the  same  principle  have  been  decided 
Foeier  v.  Surieee,  and  Gibeon  v.  Bell  It  is  not  impugned  in  Roee  v.  Simt; 
nor  do  I  know  of  any  case  inconsistent  with  it.  Something  was  said  bj 
Parkey  J.,  in  Thorpe  v.  Thorpe^  which  has  been  cited  on  behalf  of  the  plain- 
tiffs. But  with  respect  to  that,  it  is  material  to  see  what  are  the  circum- 
stances of  the  ca^eL  The  plaintiff  there  sent  to  the  defendant  a  bill  of 
exchange,  in  order  that  he  might  deliver  it  to  a  third  party.  Instead  of  doing 
so,  the  defendant  himself  detained  it,  and  kept  the  proceeds.     Upon  whacb 

(i)  Com.  on  OontractB,  181.  (0  4  B.  &  Ad.  404.    * 

(j)  3  B.  &  Ad.  580.  Im)  16  East,  138;   sea  Cernfifrih  v. 

(/-)  1  East,  375.  Riveii,  2  M.  &  S.  510. 
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the  plaintiff  brought  an  action  for  money  had  and  received,  whereby  he  let  QueenjrB^di, 
hp  as  ^  consequence  of  that  action,  the  right  of  set-off.  Those  circumstances,  Croom 
therefore,  were  quite  different  from  the  facts  in  the  present  case.  There  had 
been  a  breach  of  duty,  and  if  the  plaintiff  had  chosen  fo  sue  the  defendant  for 
that,  tm^ubtedly  no  right  of  set-off  would  have  existed.  Just  as  in  the  case 
of  a  (iafHer,  who,  instead  of  delivering  a  bill  entrusted  to  him,  for  the  purpose 
of  being  eotkveyed  to  a  third  party,  should  appropriate  it  to  himself.  I  much 
doubt  whether  mere  pecuniary  loss  could,  in  any  case  in  an  action  for  breach 
of  contract,  be  considered  such  special  damage  as  to  exclude  a  plea  of  set-off. 
In  this  ^laration,  it  is  true,  that  in  form,  special  damage  is  alleged.  But  I 
do  not  think  that  it  is  such  as  in  fact  and  in  law  cannot  be  exactly  mea- 
sured by  a  certain  amount  in  money. 

Pattbsdn.  J. — Some  part  of  the  argument  for  the  plaintiffs  has  turned 
upon  the  great  inconvenience  that  will  accrue  from  allowing  this  plea.  I  ex- 
dode  from  my  consideration  all  such  arguments.  I  always  have  considered 
the  rule  to  be,  that  in  all  cases  of  demurrer,  we  ought  to  confine  ourselves 
roost  strictly  to  what  actually  appears  on  the  record.  Were  it  otherwise,  in 
a  demurrer  to  an  indictment  for  murder,  facts  might  be  assumed  of  which 
nothing  appeared  on  the  record,  and  the  greatest  inconvenience  would  be  in- 
troduced. I  exclude,  therefore,  all  possibility  of  fraud,  since  none  is  alleged 
on  the  pleadings.  The  question  therefore,  is,  whether  this  is  not  a  case  of 
mutual  credit,  so  as  to  let  in  the  right  of  set*off.  1  do  not  understand  how 
any  case  can  exist,  where  a  party  has  sold  goods  at  a  fixed  money  price,  to 
be  paid  for  in  bills,  which  is  not  a  case  of  credit.  I  do  not  understand,  I  say, 
how,  by  any  possibility,  it  can  be  otherwise.  Where  money  or  a  bill  has 
been  sent  for  some  specific  purpose,  it  is  true,  that  a  party  cannot  alter  his 
situation,  and  convert  what  was  a  trust  into  a  debt.  And  upon  that  princi- 
ple were  decided  Buchannan  v.  Findlajf,  and  some  other  cases  that  have  been 
cited.  But  try  this  case  by  the  criterion  laid  down  by  Taunton,  J.,  in  Rose 
V.  SimMf  **  a  mutual  credit  may  by  said  to  exist  where  there  is  a  debt,  or 
something  which  will  end  in  a  debt."  Must  not  the  transaction  In  this  case 
have  ended  in  debt,  whether  the  bill  had  been  given  or  not  given  ?  The 
oirciimBtances  are  quite  diflferent  where  a  party  agrees  to  indorse  over  the 
Ml  of  another,  as  in  Rote  t.  Sims.  That  transaction  may  not  end  in 
debt  Biit  as  this  must,  it  is,  therefore,  a  case  of  credit.  Gibson  v.  Bell 
seoms  |0  me  precisely  the  same  as  the  present  case.  The  only  distinction 
attempted  to  be  drawn  is,  that  there  no  special  damage  was  alleged.  But 
does  that  make  any  difference  ?  I  think  that  here  there  is  not  virtually  any 
aHegaticci  of  special  damage.  All  consideration  of  personal  damage,  to  the 
bankrupt,  must  be  excluded,  because  that  would  afford  no  ground  of  action 
to  the  assignees.  They  can  bring  an  action  only  for  damage  done  to  the 
estate.  How,  then,  has  the  estate  been  injured,  unless  it  be  by  the  right 
which  the  defendant  has  acquired  to  plead  a  «et-offt  But  that  cannot  be 
the  damage  intended  in  the  declaration,  which  must  be  confined  to  damage 
done  to  the  estate  at  the  time  of  the  breach.  I  do  not  understand  how  that 
could  have  been  thfj  case  here.  But  if  it  could,  the  declaration  does  not 
state  how.  it  ouf^ii  to  have  stated  in  what  way  the  damage  accrued.  The 
genentt  allegation  of  damage  is  not  sufllicient.  In  every  money  transaction, 
such  damage,  as  is  suggested  here,  arises  from  non-payment;  and  if  this 

2x2 
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Queem'iBnici..  allegation  of  damage  was  sufficient,  then  every  case  where  a  party  who 
boi^hi  goods,  and  became  a  banknjpt,  without  paying  for  them,  might  hv 
taken  out  of  the  operation  of  the  Statute,  as  regards  the  right  of  set-oil. 
Suppose  goods  were  bought^  to  be  paid  for  in  six  months';  just  the  same  in- 
jury would  accrue  from  non-payment,. and  tlie  same  character  and  amount  of 
special  damage  might  he  alleged.  Were  we  to  hold  that  tMs  is  n^ta^eof 
credit,  then  if  a  claim  of  this  kind  were  to  be  brought  against  a  baftkrttpt,  and 
he  pleaded  his  certifieat%  we  should  be  bound  to  say  that  hiB  eertUbate  was 
no  bar. 

Williams,  J. — My  on!y  doubt  has  been,  whether,  on  the  fece  of  this  de- 
claration, it  appeared  that  the  action  was  brought  to  recover  fbr  f^peml 
damage.  Had  that  been  so,  I  should  have  felt  some  difficulty.  It  is  sd- 
niitted  that  this  case  is  not  distinguishable  from  G^tim  v.  Beli,  unless  by  the 
allegation  of  special  damage.  But  I  am  satisfied,  by  the  reasons  which  hsTe 
been  given,  that  though  special  damage  is  alleged,  yet,  substantially,  this 
is  nothing  more  than  a  mere  money  transaction.  I  was  somewhat  infiuenoed 
by  the  statement  that  the  bankrupts  estate  was  affected  by  the  transaction; 
()ut  that  statement  is  made  in  too  vague  and  uncertain  a  manner  to  be  avail- 
able. 

CoLERiDOB,  J. — ^I  also  think  it  most  important  to  adhere  to  the  pleadings, 
and  that  wc  ought  not  to  consider  any  circumstance  which  does  not  appear  od 
the  face  of  them.  Still,  I  quite  agree  that  much  injury  might  arise  from 
breaking  a  contract  of  the  nature  of  that  alleged ;  and  if  the  declaration  had 
properly  stated  what  that  injury  was,  I  own  I  should  had  felt  some  difficulty. 
It  mit'ht  have  been  of  such  a  nature,  that  the  commissioners  could  not  have 
adjusted  the  accounts  between  the  parties.  And  had  that  been  ao,  then  this 
would  not  have  been  a  case  of  set-off.  But  on  the  face  of  this  declaration 
there  is  nothing  specifically  charged ;  nothing  is  shewn  but  what  might  have 
resulted  from  the  non-performance  of  any  money  contract  whaterer.  No  in- 
formation is  given  to  the  defendant  of  any  special  mischief  done ;  and,  at 
the  trial,  the  judge  must  have  refused  to  allow  evidence  to  be  given  of  any, 
under  this  general  allegation.  Taking,  then,  the  transaction,  as  it  appears, 
according  to  the  rule  laid  down,  if  it  is  one  that  would  have  ended  in  debt 
then  it  is  within  the  operation  of  s.  50 ;  and  I  think  that  it  so,  whether  ve 
assume  the  bill  to  have  been  given  or  not  The  plea  of  set-off,  therefore, 
must  be  allowed. 

Judgment  for  the  defendant, 
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WhBELER  e.  HaYNBS.  Own'j  Bauit. 

^LANDER.    The  dachratioD,  aller  the  usual  averment  of  previous  guud  a  declaration 

chawcter,  proceeded  as  Mows :— And  whereas  also  the  said  pWntiff  '^^haAhe****' 

heforeand  at  the  time  of  the  committing  of  the  grievance  by  the  defendant  plaintiff  was  in 

hereinafter  mentioned,  had  been  and  was  in  the. service  and  employ nient  of  one  GZL^/and 

one  Benjamin  Glasf,  as  a  labourer,  and  in  that  capacity  had  always  behaved  JJjj^V^**  T'^  *** 

and  conducted  himself  towards  his  said  employer  faithfully  and  honestly  ;  master's  barn 

and  the  said  plaintiff  and  one  Hugh  Hill,  at  the  time  of  the  committing  of  l^rtfehe' '' 

the  said  grievance  by  the  said  defendant,  were  at  work  for  and  employed  d*'fendant,  to 

fay  the  said  B,  Glatt^  in  a  certain  barn  belonging  to  the  said  B,  Glass,  in  su^ected  thlt 

and  about  the  thrashing  cerUin  corn  there,  of  the  said  B.  Glass ;  yet  the  b^J^*u°fi^yf'' 

said  defendant  well  knowing,  &c.,  but  contriving  and  wickedly  and  mali-  felonv.inacer* 

ciously  intending  to  injure  the  said  plaintiff  in  his  good  name,  fame,  and  ^nce^ngThe 

o^it,  &c. :  and  to  cause  it  to  be  suspected  and  believed  that  he  the  said  plaintiff,  said, 

plaintiff  had  been  guilty  of  felony,  and  to  subject  him  to  the  pains  and  Ji,/m*  G*iy  com . 

penalties  by  the  laws  of  this  kingdom  made  and  provided  against  and  inflicted  {gf^J^^J?,?'^" 

upon  persons  guilty  thereof,  and  to  vex,  harrass,  impoverish,  and  wholly  ruin  ton  with  some 

him  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.,  in  a  certain  discourse  which  c^ytiidhe was 

the  said  defendant  then  had  of  and  concerning  the  said  plaintiff,  in  the  pre-  s^ing  to  feed 

sence  and   hearing  of  one  William   Wheeler,  and  of  divers  other  good  and  U;  and  said, 

worthy  subjects  of  this  kingdom,  then' in  the  presence  and  hearing  of  the  said  y^^^^^^^^ 

William  Wheeler  and  those  subjects,  falsely  and  maliciously  spoke  and  pub-  could  have 

lished  of  and  concerning  the  said  plaintiff,  these  false,  scandalous,  malicious,  hehadttat^f^. 

and  defamatory  words  folbwing  (that  is  to  say) ;  **  I  (meaning  himself,  the  ™«'  ^^'** 

said  defendant)  saw  one  John  Gay,  coming  across  Mister  Glass's  barton  in^g°the  said"' 

with  some  barley ;  and  my  (meaning  his,  the  said  defendant's),  son  Henry  ^"intiff^as^at 

Ilaynes,  said.  What  art  going  to  do  with  that?     Gay  said  he  was  going  to  work;  and  that 

feed  pheasants  with  it,  (meaning  the  said  barley) ;  and  said,  where  he  had  io\ireged"to*^' 

that,  he  could  have  more ;  and  that  he  had  it  (meaning  the  said  barley)  at  ^ave  been  in 

former  Glasses  barn  (meaning  the  said  bam  belonging  to  the  said  Benjamin  of  gC^'^wu  the 

Glass},  wherein  the  plaintiff  was  so  at  work  and  employed  as  aforesaid  ;  and  ^^^^  ^.. 

thereby  also  meaning,  that  the  said  barley,  so  alleged  by  the  defendant  to  the  plaintiff 

have  been  in  the  possession  of  the  said  John  Gay,  was  the  property  of  the  lU^e  ^iom^^* 

said  B.  Glass,  and  that  the  plaintiff  had  stolen  the  same  from  the  said  Ben-  Glass  ^ndh^d 

jamin  Glass,  and  given  the  same  to  the  said  John  Gay!^  by  means  of  commit-  5'he  declaraS 

ting  of  which  said  grievance  by  the  defendant  as  aforesaid,  he  the  said  plaintiff  *^*°  contained 
•     T.  :i.i..i.i.  1  ^1  ■"  averment  of 

nath  been  and  is  greatly  mjured  m  his  good  name,  &c.,  and  also  by  reason  special  damage, 
thereof  the  said  B.  Glass  then,  to  wit,  on,  &c.,  discharged  and  dismissed  the  sii'd^uf 
said  phiintiff  from  his  said  employment,  as  such  labourer  as  aforesaid,  and  words  :--HeU, 
wholly  refused  and  declined  to  continue  the  said  plaintiff  any  longer  in  his  t£t°theTnnuh^' 
service,  and  the  said  plaintiff  hath  thereby  also  been  hindered  and  prevented  from  J^*^^  ^^\hat 
procuring  any  work  or  employ  with  any  other  person,  and  hath  from  thence  the  declaration 
hitherto  remained,  continued,  and  still  is,  wholly  out  of  employ,  and  hath  lost  ^»»»«»iifficient. 
and  been  wholly  deprived  of  all  the  wages  and  emoluments  which  he  would 
have  obtained  by  means  of  his  labour,  &c. 

Demurrer.     One  of  the  grounds  of  demurrer  was,   that  the  mnuendo 
charging  the  plaintiff  with  having  stolen  barley  from  Glass,  was  not  warranted 
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Qhmii*!  BetkA.  or  supported  by  the  slander ;  nor  by  any  induoement  or  ^irevioos  statement 
in  the  declaration. 

JSr#Ay  waa  to  h«re  argued  xo  support  of  the  demurrer. 

C  />.  Bevan  was  called  upon  to  support  the  deckratkm. — ^It  roust  be 
taken  to  be  admitted  upon  this  argument,  that  the  defendant  spoke  the 
words  which  are  set  out  in  the  dedarataon ;  and  if  an  iaaue  had  been  taken, 
and  a  verdict  found  for  the  plaintiff,  the  Court  would  have  presumed  that 
all  matters  had  been  proved,  whkh  were  necessary  to  support  the  allegatioo 
in  the  declaration.  iifwfHtq^  v.  /«•«•  (a).  Here  the  inducement  is,  thit 
the  defendant  intended  to  impute  that  the  t>laintiff  had  been  guilty  ef  febey; 
and  it  is  also  stated  that  the  plaintiff  was  at  work  in  the  barn,  at  the  time  to 
which  the  conversation  pointed.  The  words  whidi  were  spoken  were  ambigu- 
ous, and  the  proper  office  of  an  innuendo  is  to  explain  the  meaning  of  such  words. 
In  Com,  Dig.  tit.  "  Actk>n  on  the  Case*'  (b),  it  is  sakl,  •*  1.  The  office  of  the 
innuendo  is  this ;  it  serves  to  explain,  by  reference  to  introductory  matter,  an 
ambiguous  charge,  1  T  R.6Z;  Cawp.  684.  2.  It  may  explain  by  adding 
materia]  circumstances  implied  by  the  introduction,  I  T.  it.  63.  3.  It  vnj 
be  defined,  that  which  peiforms  the  offioe  of  an  interpreter,  giving  to  wordi 
a  definite  meaning,  which  without  it  would  be  ambiguous."  If  these  princi- 
ples are  applied  to  the  present  case,  it  will  not  appear  that  the  innuendo  ii 
too  large.  It  would  be  a  question  for  the  jury  at  the  trial  whether  the  de- 
fendant intended  to  charge  the  plaintiff  with  a  thefl,  MowUney  v.  WoUoh  (e). 
Special  damage  is  alleged  to  have  been  sustained  by  the  plaintiff  in  coniie- 
quence  of  the  slander ;  and  in  JTeffy  v.  ParHngiom  {d),  iWto#0fi,  J.,  saye, 
'*  I  have  always  understood  that  the  special  damage  must  be  the  result  of  the 
thing  done.''  The  pkintiff  must  prove  at  the  trial,  that  he  austamed  the 
damage  which  is  idleged ;  and  if  it  appears  that  the  words  were  spoken  wil- 
fully, the  plaintiff  would  be  entitled  to  recover. — [Lord  Iht^mmt,  C  J.— 
Your  argument  would  go  to  the  extent  of  shewing  that  any  words  whatever 
might  become  actionable  with  the  help  of  an  innuendo ;  as  for  instance,  it 
would  be  a  cause  of  action,  for  a  man  to  say  that  "  he  saw  another  go  out  of 
the  Court  of  QtMni'a  AmcA,"  on  such  a  day ;  innuendo,  that  he  stole  sonie 
books  from  the  library.  Such  a  proposition  cannot  be  maintained.]--Tbe 
defendant  by  demurring,  must  be  taken  to  admit  that  he  spoke  the  words 
in  the  sense  attributed  to  them  b  the  deckration,  Digby  v.  7%omps<m  (e). 

Lord  DxNMAN.  C.  J. — ^It  is  quite  clear  that  this  declaration  cannot  be  sup- 
ported. 

LiTTLBDALB,  Pattbson,  and  CoLERiDGB,  Js.,  concurred. 

Judgment  for  defendant  (/). 

(a)  5  R  &  Ad.  27.  nor  the  justification.     But  the  words 

(b)  0. 10,  note  (n),  by  Hammond.  ouglit  to  contain  scandal  in  theniselvrh, 

(c)  2  B.  &  Ad.  673^  without  any  tuppleinent."  In  JMy  v. 
(c/)  5  B.  &  Ad.  651.  RMtuon  (in  error),' 1  A.  &  £.  559, 
iej  4  B.  &  Ad.  821.  Tindal,  C.  J.,  8a?8,  "  All  the  deciJed 
^/)  In  Kins'  ▼.  B^wen^  Hotton,  44,  ca8csarea(;:ain8tthe  introduction  of  nev 

it  18  said,  ^*  No  innuendo  will  supply      facts  in  the  innuendo.** 
matter  which  give  not  cause  uf  action, 
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llie  QuBBN  t;.  The  Cbmmittee  of  Trustees  of  South  Hol- 

I«AND  DrAINAGB. 

m  Mi€kadma9  Tfrm^  1887»  a  nile  nm  had  been  obtained,  calling  upon      i.  When  a 
the  defendante  to  shew  csuae  why  a  writ  of  eertiorari  should  not  issue,  l^^^d'  *"' 


acom- 


for  the  purpose  of  removing  into  this  Court,  an  inquisition  taken  on  the  pany  to  impan- 
]6th  AuffuHf  1837,  for  assessing  the  compensation  to  be  paid  to  one  Philip  ^^JaUy^ju 
Capmum^  for  certain  land  taken  by  the  defendants  for  the  purposes  of  the  of  laDds  requir- 

r  '  ..*.       .  ,  «        ,,.  v-Tii,*       *x    edfortheun- 

Statute,  67  Geo.  3,  c.  Ixiz  (k>ca],  personal,  and  public),  intituled  '*  An  Act  dertaking.  after 
lor  amending  and  rendering  more  eflectnal  an  Act  of  his  present  Majesty,  ^oUc^to  treat 
for  draming  lands  in  Sauih  HoUandi  and  for  continuing  and  amending  had  been  given 
another  Act  of  bis  present  Majesty,    for   maintaining  and  repairing  a  Ind^t^e  ow^er 
certain  bank,  and  the  said  road  thereon,  from  SpaUit^,  High  Brtdg$  to  ^P^^^^^''\ 
BrMer  House,  all  in  the  county  of  ImcoIh.^^  attended  before 

Section  36  enacts, ''  That  the  said  committee-men  under  this  Act  shall  have  ^^«|S^*the'' 
fall  power  and  authority  to  agree,  on  behalf  of  the  trustees  under  this  Act  amount  of  com- 
with  the  proprietors  of  and  persons  interested  in,  any  lands,  tenements  or  IIISSjEn^,' Ihat 
hereditaments,  which  the  said  committee-men  shall  adjudge  necessary  to  be  the  owner  could 

••         •       •  t         .  1  -.  ^       t  J.    t  .     A   X   r       »<>^  object  that 

cut,  digged,  taken,  or  otherwise  made  use  of  for  the  purposes  of  this  Act,  tor  the  inquisition 

the  pufchaae  of  such  lands,  tenemente,  and  hereditaments,  or  Usx  the  recom*  ^^^td^ot 

pence  to  be  made  to  such  proprietor  and  persons  interested,  for  the  damage  set  out  that 

they  may  sustain,  and  also  to  settle  and  ascertain  in  what  proportions  the  ^^ll^given. 

sum  or  sums  so  agreed  for,  shall  be  paid  to  the  several  persons  interested  in  Seam&y,  that 

the  premises,  and  that  it  shall  be  lawful  for  all  bodies  politic,  corporations,  no*  object  Uiat 

tenants  for  life  or  in  tail,  husbands,  guardians,  trustees  and  feoffees  in  trust,  ^1^«  ^°,^,^^. 

,     .   .  ,     ,.       ,  copyhold,  and 

commiiteea,  executors^   admmistrators,  and  all  other  trustees  or  persons  that  the  interest 

whomsoever;  not  only  for  and  on  behalf  of  themselves,  theur  heirs  and  sue*  themanor  had 

cessors,  but  also  for  and  on  bdialf  of  their  o$9iui  que  trusU,  &c,  and  to  and  "^^^^^'^ 

ibrall/nfi#t  covfTl,  who  are  or  shall  be  seised  or  interested  in  their  own  S^g  aaaumed^to 

r^hts,  and  to  and  for  all  other  persons  whomsoever,  who  are  or  shall  be  seised.  ^  ^  ^^."^  ,®^ 
poaessed  of,  or  interested  m  any  such  knds,  Ac.,  to  contract  for,  sell,  and      2.  v^here  a 

convey,  unto  the  trustees  under  this  Act  for  the  time  being,  and  their  sue-  j^^lrtd V^ury 

ces8ors»  any  lands,  &a,  for  the  purposes  aforesaid,  or  to  agree  with  the  said  to  aaaeaa  and 

committee-men,  for  the  time  being  for  any  recompence  or  compensation  to  guf„  or  sums  of 

be  made  for  the  damages  which  may  be  done  to  any  such  lands,  by  the  execu-  °2^%*®he 

tion  of  any  of  the  powers  of  this  Act ;  and  all  such  contracts,  ssdes,  convey-  nurchase  of 

ances,  and  agreements  shall  be  valid  and  effectual  in  law,  to  all  intents  and  [he'^pu^M^of 

purposes  whatsoever,  any  law,  statute,  usage  or  custom  to  the  contrary  not-  the  Act,  and 

withstanding ;  and  all  bodies  politic,  corporate,  or  collegiate,  and  all  persons  edi^vm^of  ^ 

whomsoever,  are  hereby  indemnified  for  what  they  or  any  of  them  shall  law-  "2d*?»ra^ri 

fnlly  do  in  pursuance  of  this  act.     But  if  it  shall  happen  that  any  such  body  ffUnd,  and 

politic,  corporate,  or  collegiate,  trustee  or  trustees,  or  other  person  or  persons  Ji^compaiT^to 

interested  or  concerned  as  aforesaid,  shall  for  the  space  of /or/y  cfay*  a/ier  makeandmain- 

noiiee  in  wriii^ff  given  to  the  principal  officer  of  such  body  politic,  corporate,  |"c  adjoiSng" 

land  of  the 
owner,  at  their  own  expence: — Held,  that  the  inquisition  was  not  bad  by  reason  of  the  latter 
direction,  as  il  did  not  apjiearthat  less  compensation  money  was  awarded  on  that  account. 
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Kiueei^tjicnh.  or  collegiate,  or  to  such  trustee  or  person  respectiwlj,  or  left  at  hU,  her,  or 
ThcQriBN  ^^^'"^  respeciivo  place  or  places  of  abode,  or  at  the  house  of  the  tenant  or 
Th«  Committ.  *^"*"^*»  occupier  or  occupiers  of  such  lands,  tenements,  or  hereditameDt&, 
ofTrutteestjf  neglect  or  refuse  to  treat,  or  shall  not  agree  with  the  said  committee-men  for 
Holland  ^^^  ^'"^®  being,  or  hy  reason  of  absence  shall  be  prevented  from  treating,  or 
Dbainagk.  cannot  be  found  or  discovered,  then  and  in  every  such  case  the  said  com- 
mittee-men, for  the  time  being,  are  hereby  empowered  from  time  to  time  to 
issue  out  their  warrant  or  warrants,  under  their  hands  and  seals,  to  the  sheriff 
of  the  county  of  Lineoin,  or  if  such  sheriff  shall  be  immediately  interested  in 
such  matter,  then  to  one  of  the  coroners  of  the  said  county,  commanding  such 
sheriff  or  coroner  to  impannel,  summon,  and  return  a  jury,  and  the  said 
coroner  is  hereby  required  accordingly  to  impannel,  summon  and  return  a 
jury ;  anr]  the  said  coroner  is  hereby  required  accordingly  to  impannel  sum- 
mon, and  return  twenty-four  men,  resident  within  South  Holland  aforesaid, 
and  qualified  accordmir  to  the  laws  of  this  realm  to  be  returned  for  trials  of 
issues  joined  in  his  Majesty's  Courts  at  WeMtminsUr,  to  appear  before  the 
said  committee-men,  at  such  time  and  place  as  in  such  warrant  or  warrants, 
shall  be  appointed,  in  order  that  out  of  them  a  jury  of  twelve  may  be  sworn, 
to  inquire  touching  the  matters  in  question.'^  After  a  provision  for  summon- 
ing witnesses,  and  for  the  jury  to  view  the  premises  in  question,  (he  section 
proceeds  :  '*  Which  jury  upon  their  oaths  (which  oaths,  as  also  tlie  oaths  to 
such  person  or  persons  as  shall  be  called  upon  to  give  evidence,  the  said 
commit  tee-mi*n  for  the  time  being  are  hereby  empowered  to  administer)  shall 
inquire  of,  assess,  and  ascertain  the  sum  or  sums  of  money  to  be  paid  for 
the  purchase  of  such  lands,  Sec.,  or  the  recompence  to  l>e  made  for  damages 
or  losses  that  may  or  shall  be  sustained  as  n foresaid,  and  to  settle  and  ascer- 
tain in  what  proportions  the  sum  or  sums  so  assessed  shall  be  paid  to  the 
several  persons  interested  in  the  premises  :  and  the  said  committee-men 
under  this  Act  shall  give  judgment  for  such  purchase  monies,  or  recompence 
so  as  aforesaid  to  be  assessed  by  such  juries,  which  said  verdict,  and  the 
judgment  thereupon  pronounced,  by  the  said  committee-men,  shall  be  binding 
to  nil  intents  and  purposes,  against  all  bodies  politic,  corporate,  and  collegiate, 
and  all  persons  whomsoever." 

The  rule  was  obtained  on  the  affidavit  of  Mr.  Copeman,  which  stated  that 
Elisabeth,  his  wife,  was  seised  in  her  own  right  of  a  copyhold  close,  in  the 
parish  oCSuUon,  St.  Manj,  in  the  deponent's  occupation ;  that  the  committee- 
inen  having  detcnnineil  to  purchase  a  portion  of  the  close  for  the  purposes  of 
the  Act,  and  the  parties  not  being  able  to  agree  as  to  the  amount  of  thi^ 
purchase-money,  a  jury  was  impannelled  on  the  16th  Augutt,  1837,  undiT 
the  provisions  of  the  36lh  section.  The  inquisition  stated,  "that  the  jurv 
assess  and  ascertain  the  siun  of  66/.  to  be  the  true  value  of,  and  a  proper 
sum  to  be  paid  by  the  said  committee-men  for  the  purchase  of  one  rood  and 
thirty-six  perches  of  land  (little  more  or  less),  situate  in  or  near  to  the  parish  f»r 
St.  Mary,  otherwise  Long  Sutton,  aforesaid,  and  adjoining  the  main  drain 
mentioned  or  referred  to  in  the  said  recited  Act,  and  being  the  property  or  re 
puted  property  ot  Philip  Copeman,  of  Stftton  St,  Afary,  aforesaid,  gentleman, 
and  whicli  lan*l  has  been  adjudged  by  I  hi*  said  committee-men  necessary  to  Ik 
taken  and  made  use  of  for  the  purposes  of  the  said  recited  Act,  and  for  the 
recompence  to  I  he  said  Philip  Copemnn  for  the  damage  he  may  sustain, 
which  said   simr  of  .'M.  so  assessed  and  asrortained  as  aforesaid,  shall  be 
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wholly  paid  lo  the  eaki  Pkiiip  Copeman  ;  and  the  said  committee-men  shall,   Qaeetet  Bem^ 
moreover,  at  the  expence  of  the  South  Holland  Draining  Trust,  plant,  with     ^^^^  Qusbn 
Ihorn  quickset*,  on  the  bank  reserved  or  retained  by  the  said  Philip  Cope-  „,   p** 
man,  four  feet  distant  from  the  edge  of  the  land  purchased  and  taken  by  the    of  Tnuteetof 
sail!  committee-men  as  aforesaid,  and  place  and  fix  within  the  said  quick-      houInd 
sets,  a  post  and  three  rail  fences,  lor  the  protection  thereof;  and  use  due     Drainaos. 
roean<i  Pijr  the  next  ensuing  seven  years,  to  prevent  the  said  quickset  from 
heii^  injured  by  cattle  or  otherwise,  on  the  side  thereof  next  to  the  said  pur-^ 
cimsed  land  and  main  drain  aforesaid/'     The  affidavit  then  stated,  that  no 
tiotice  to  treat,  which  was  required  by  the  Statute,  had  been  given  to  the  de- 
f)0DeDt,  and  submitted  that  the  inquisition  was  void  on  that  ground;  and 
also  because  it  awarded  no  compensation  to  the  lord  of  the  manor ;  and  that 
ihe  jury  had  exceeded  their  jurisdiction  in  directing  the  committee-men  to 
make  a  hedge,  on  ground  belonging  to  the  deponent. 

The  affidavits  in  answer  stated,  that  before  the  inquisition  was  held,  the 
defendants  had  applied  to  Mr.  Copeman^  to  purchase  the  land  on  the  4tb  of 
Juljt  and  that  he  thereupon  required  the  sum  of  160/.  for  the  same;  that 
the  defendants  considered  the  price  to  be  exorbitant,  and  had  the  land 
valued  by  competent  persons,  who  certified  that  56/.  was  a  fair  price ;  that 
CopewuM,  upon  being  informed  of  the  amount  of  the  valuation,  refused  to 
accept  it,  and  in  a  conversation  which  took  place  as  to  the  necessity  of  giving 
a  forty  days'  notice  under  the  Act  of  Parliament,  he  said,  '*  That  a.s  the  mat- 
ter must  go  lo  a  jury,  he  did  not  care  how  soon;  the  sooner  the  belter.'' 
After  this  conversation,  a  memorandum  was  drawn  up  by  the  clerk  to  the 
eoinmittee-men,  to  the  effect,  that  by  the  consent  of  all  parties,  the  compen- 
.sation  jury  was  to  be  summoned  for  the  16th  Auguttf  Mr.  Copeman  having 
dispensed  with  the  notice  required  by  the  Act.  This  memorandum  was  read 
over  to  Mr.  Copeman,  who  assented  thereto;  and  on  the  16th  August  the 
jury  mai^  and  Copeman  attended  before  them,  and  conducted  his  own  cast*. 
That  during  the  whole  transaction  Copeman  assumed  to  act  as  being  the 
owner  in  fee  of  the  premises,  and  did  not  inform  the  defendants  that  they 
vere  of  a  copyhold  tenure. 

Hvmfrey  shewed  cause. —  1.  Mr.  Copeman  is  estopped  from  objecting 
^hat  it  does  not  appear  on  the  face  of  the  inquisition  that  forty  days'  notice 
to  treat  was  given  to  him  in  writing,  in  pursuance  of  the  36th  section  of  the 
Statute.  Such  a  statement  could  not  appear,  because  he  expressly  waived 
the  notice.  In  Rex  v.  Bagthaw  (a),  and  Rex  v.  The  May  or ,  ^c.  of  Liver* 
pool{b),  it  did  not  appear  that  the  parties  had  any  notice  at  all.  and  on  that 
i;iound  the  inquisition  was  held  to  be  bad.  But  here  Mr.  Copeman  at- 
tended at  the  inquiry,  and  examined  several  witnesses,  clearly  shewing  his 
intention  to  waive  ihenecessity  of  giving  him  the  previous  notice.  This  cir- 
cllIn^tance  distinguishes  this  case  from  Rex  v.  75i«  Trueteea  of  the  Noruneh 
and  IVatton  Roads  (c),  where  it  seems  lo  have  been  the  opinion  of  the  Court, 
<hat  it  is  generally  necessary  that  it  should  appear  on  the  face  of  the  inqui- 
*^ilion,  that  notice  was  given.  Rex  v.  Manning  (d),  shews  that  it  is  not  al- 
ways necessary  to  give  notice  to  the  owner,  in  cases  like  the  present. 

(a)  7  T.  R.  363.  (c)  1 N.  &  P.  32 ;  2  Har.  &  Wul. 

OO  4  liurr.  2244.  (d)  1  liurr.  377.  385l 
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%  C&ptmam  it  not  ia  •  Mtofttioii  to  tet  up  the  cjaim  of  hk  wife,  or  df  the 

Ipid  of  the  nMUMfr,  beeaose  he  eppetn  to  have  oonceeled  from  the  ooaiptnj, 

^^        that  the  lami  wee  under  a  eopyhold  temiie*    If  the  lord  of  the  manor  hu  mj 

dTTrntMior  claim  apdn  the  eompany^  he  itmj  aeaert  il,.  and  obtain  compenaalkm. 

^I^ISI^         a.  It  ia  true  that  the  jury  have  <Krec«ed  that  a  hed^  shall  foe  pimtd  br 

UmAuuutm,    the  €0BNnitiee4neD  on  the  land  belonging  to  Cop0Mum^  but  thatis  a  pieviskn 

made  fer  his  beneOt.    If  it  is  objected  to,  as  an  excess  of  authority  on  tiie 

part  of  the  jury,  that  part  of  the  ioquisilion  may  be  treated  as  suiphiiige. 

W.  B.  Watson,  in  support  of  the  rule. — I.  The  sheriff'had  no  jurisdictioD 
to  assess  the  damages,  until  after  a  forty  days^  notice  to  treat  bad  been  giyeo 
to  the  owner  of  the  land,  in  pursuance  of  the  36th  section  of  the  Statute.  It 
cannot  be  said  that  Mr.  Copemtm  waived  the  necessity  of  giving  the  notice, 
because  the  inquisition  is  binding  against  the  lord  of  the  manor,  and  bis  in- 
terests cannot  be  affected  by  the  acts  of  a  third  party. — [Calirid^,  J.— No 
person  appears  here  on  behalf  of  the  lord  of  the  manor.}— The  Court  will 
treat  this  objection  as  being  made  on  behalf  of  all  the  parties  who  have  aojr 
interest  in  the  land.  It  is  probable  that  Copsman  was  ignorant  of  the  pro- 
visions of  the  Statute,  as  to  the  forty  days'  notice.— [/WlMMt,  i. — It  appean 
that  he  was  inibrmed  that  a  notice  was  necessary.]— The  cases  clearly  estab- 
lish that  it  ought  to  appear  on  the  face  of  the  inquisition  that  notice  vis 
given,  !Um  v.  The  TlruMiges  ofik$  Norwich  and  9Vaiton  RmuU,  Rtx  v.  Tlu 
MayoTt  ^e.  of  Lwerpool,  Rmx  v.  Bagshaw, 

2.  The  jury  require  the  Gommittee>men  to  make  and  niaintaia  a  hedge  on 
ground  belonging  to  Copwum:^  this  was  an  excess  of  authority,,  because  their 
duty  was  to  assess  in  money,  the  amount  of  the  damages  which  hsd  bees 
sustained.  The  inquisition  is  therefore  bad  upon  its  face.  The  parties 
Must  trespat 8  on  CopommCs  ground  to  make  the  hedge ;  and  the  proper 
way  would  have  been,  to  add  a  sum  of  money  to  the  amount  of  compeasstion, 
to  enable  tktpoman  to  plant  the  hedge  himself 

^  It  ia  a  very  important  question,  whether  Private  Acts  of  Parliament  like 
Uie  present,  affect  copyhold  lands,  unless  they  are  expressly  mentioDei 
The  k>rd  may  lose  his  fines  and  heriots,  if  8uch  lands  may  be  taken.  The 
authoritiea  seem  to  shew,  that  copyhold  lands  are  not  subject  to  the  opera- 
tion of  this  Statute ;  Cokti'o  Copyhoider,  sec.  58;  1  Scriwin  on  CopykM$, 
90  to  1 10^  8d  ed.  The  Statute  seems  to  point  only  to  a  common  law  coo- 
veyance ;  and  therelbre  it  was  only  intended  to  be  applicable  to  landst  which 
may  be  properly  the  sultiect  of  such  a  conveyance,  and  the  Court  will  not 
permit  the  lord  of  the  manor  to  be  prejudiced.  He  has  no  opportunity  of 
interfering  to  protect  his  rights.  If  it  should  be  decided  Uiat  the  Staiole 
does  enable  the  oompany  to  take  copyhold  lands,  then  the  lord  ought  to  have 
some  compensation  awarded  to  him,  and  the  inquiaitkMi  ought  to  have  shews 
upon  its  lace,  that  such  oompensatukn  was  given. 

Lord  Dbnman,  C.  J. — ^There  are  two  ol^ections  made  to  this  inqnisition; 
first,  it  is  said  that  there  was  a  want  of  jurisdiction  ;  and  secondly,  that  the 
jury  have  exceeded  their  authority.  As  to  the  objection  that  the  land  is 
copyhold,  Mr.  Copeman  is  not  in  a  condition  to  set  it  up ;  becaujse  it  does 
not  appear  that  he  informed  the  company  what  the  tenure  of  the  land  was, 
but  on  the  contrary,  he  treated  it  as  being  his  own  freehold.    So  with  respect 
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to  the  first  o%|iectioci»  whstber  the  ioquiutioD  be  good  or  bad,  it  is  Bot  ooi»>  QmmiV  AeM*. 

peteot  Ibr  Afr.  Ccji^Miaii  to  ol^ject  that  he  had  not  forty  days'  notice  to  tiibet«  niTovuv 

because  tba^ffidavits  clearly  eatabliah  that  he  waived  ibeneoeaaUy  of  having  «- 

such  a  notioe*    The  other  objeetion  ia»  that  the  oompeQsatioD  in  mooey*  oCTnigtoMo? 

would  hacve  b^p  laiger  if  the  conunitteo-aaefi  had  not  been  direoted  tei  make  hJ^"*'' 

Uw  hedgei  .b«.t  Mr.  C^pmrnm  does  not  atate  in  bis  affidavit  that  he  believaa  DaAinAoa. 
aaytluDg.l^aa  ia  awarded  on  that  aooouoi ;  if  not,  he  has  suffered  no  damage^ 
This  role  must*  thereforei  be  discharged. 

Pattbson,  J. — This  case  must  not  be  cited  as  an  authority >  to  shew  that  it 
is  unnecessary  to  state  on  the  face  of  the  inquisition,  that  notice  to  treat  has 
been  given.  Whether  that  be  necessary  or  not,  this  party  cannot  take  the 
objection.  He  is  not  entitled  to  set  aside  the  inquisition  on  that  ground, 
al\er  he  has  acquiesced  in  all  which  was  done.  The  same  observation  is  ap« 
plicable  to  the  objection,  that  this  is  copyhold  land,  and  that  the  interests  of 
a/fme  eoveri,  and  the  lord  of  the  manor,  have  not  been  considered.  The 
nature  of  the  tenure  of  the  land  seems  to  have  been  studiously  concealed  by 
Mr.  Copeman. 

Williams  and  Colbridob,  Js.,  concurred. 

Rule  discfaai^ged. 


The  Queen  v.  The  Manchester  and  Leeds  Railway    ,      Nov,  26. 

Company. 

IN  Tirindiy  Ttrm  last,  a  rule  for  a  etrHorarif  to  remove  into  this  Court  an      l.  An  Act  of 

inqnnitton,  taken  for  the  purpose  of  assessing  the  compensation  to  be  ^\1|i^^°n^! 

paid  to  Henry  Taylor,  the  prosecutor^  for  various  lalrfs  and  buildings,  taken  way,  directed 

by  the  company,  under  6  and  7  H^.  4,  c.  ezi  (local  and  personal),  was  dis*  Uom  fo?!!^t. 

charged  ibr   ioBufficiency  in  the  affidavits  on  which  the  application  waa  |°5,*^°\^®"**" 

made  (a).  ownen  of  landa 

Sir  F.  PbttocK  afterwards  moved  again  for  a  rule  mM,  to  the  same  efiect,  ^^.^^^^^^ 

upon  amended  affidavits.    The  Court,  after  taking  time  to  consider,  granted  should  be  held 

anile,  calKng  upon  the  company  to  shew  cause  why  the  iwrliortfrt  shouid  riffo?thecoun^ 

not  issue,  on  notice  of  the  rule  niH  being  given  to  the  clerk  of  the  company*  JJ^»°^  *n*iSe* 

By  the  Act,  the  company  were  empowered  to  take  certain  lands,  described  in  rerdict  being 

the  sehedute,  and  book  of  reference  to  the  Act ;  and  also  certain  other  lands  ^^X?^' 

not  in  the  schedule,  &c.,  provided  they  obtained  the  certificate  of  two  juaCtces  should  then 

of  the  peace,  that  they  had  been  omitted  by  mistake;  and  it  waa  enacted^  SndTthannlch  ' 


that  if  the  owner  of  such  lands  should  not  agree  with  the  company,  as  to  the  |jS"^ud  °°ent 
amount  of  purchase-money,  or  should  refuse  such  purcliaae*n»ney  as  shoaU  should  be  kept 

the  peace,  among  the  records  of  the  county,  and  be  deemed  recnrdw,  to 
pmes :— 'Belrf,  1.  that  cerKorofi  lieAeren  after  Judgment,  &>  remove  the  in 
that  the  rule  to  tbev  cause  why  the  csrtiarari  should  not  issue,  is  properU 
of  the  company  alone,  although  the  c  mpany  had  not  the  custody  of  the  do 
2.  Where  a  rule  for  a  certiorari  hsa  been  dischsrfad  by  fMSoo  of  the  ins 


by  the  clerk  of 
the  peace,  among  the  records  of  the  county,  and  be  deemed  recnrdw,  to  all  intents  and  pur- 
poses :— 'Belrf,  1.  that  eertiorafi  lies  even  after  Judgment,  tn  remove  the  imiuisition.  Secondly^ 
that  the  rule  to  sbev  cauae  why  the  certiorari  should  not  issue,  is  properU  directed  to  the  clerk 

;  documents. 

insufficiency  of  the  affi- 
dftTiu  of  the  party  applying,  the  Court  will  not  alloir  hin  io  noew  his  application  on  amended 
affidaTits. 


(a)  See  458,  ante. 
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Qwn^[«£Mcfc.  be  oflered,  and  should  giro  notice  to  the  company  within  a  month,  next  after 
Tl»  QusBM     *^^^  ^^»  ^^  therein  request  that  the  matter  in  dispnte  might  be  submitted 
--  ^^  to  the  determination  of  a  jury ;  or  if  such  owner  should,  for  twenty-one  oays* 

nm  and  LsiM  next  after  notice  in  writing  should  hare  been  given  to  him,  refase  to  treat, 
^Mrr«T  ^  ^tild  not  agree  with  the  company  for  the  sale  of  such  lands ;  tlien  the 
company  shall  issue  a  warrant,  commanding  the  sheriff  of  the  county  in 
trhich  such  lands  were  situated,  to  empannel  a  jury  to  assess,  and  give  t 
yer^tii  far  the  purchase-money,  for  such  lands ;  and  that  the  sherMr  niioaid 
then  gire  judgment  for  such  purchase-money  so  assessed ;  and  the  judg- 
ment thereon  to  be  given,  should  be  binding  and  conchisiTe,  upon  alt  pergo&s 
whatsoever.  It  was  also  enacted,  that  the  verdict  of  the  jury,,  and  the  judg- 
ment pronounced  by  the  sheriff*,  after  having  been  signed  by  him,  should  be 
kept  by  the  clerk  of  the  peace  among  the  records  of  the  Quarter  Sessions,  and 
be  deemed  records,,  to  all  intents  and  purposes. 

The  inquisition  and  warrant,  were  set  out  on  the  affidavits  of  the  prose- 
cutor ;  by  which  it  appeared,  that  in  February,  1838,  17,000/.,  in  gross,  was 
awai'ded  to  him,  as  the  purchase-money  for  various  lands  and  building?,  re- 
quired  by  the  company.  Neither  the  inquisition,  nor  the  warrant  set  out  the 
notice  to  the  prosecutor,  to  treat  He  further  staled,  that  no  negociation 
had  taken  place  between  him  and  the  company,  so  as  to  dispense  with  such 
notice;  that  he  had  protested  against  the  right  of  the  company  to  take  the 
lands,  and  that  contrary  to  the  provisions  of  the  Act,  certain  lands  and  buiid- 
ings  belonging  to  him,  were  included  in  the  requisition,  though  not  men- 
tioned in  the  schedule,  or  book  of  reference  of  the  Act,  nor  certified  by  two 
justices  to  have  been  omitted  by  mistake. 

The  affidavits  in  answer,  stated  that  notice  to  treat  had  in  fact  been  given 
to  the  prosecutor,  and  that  the  lands,  &c.,  omitted  as  aforesaid,  had  U-en 
certified  by  two  justices  to  have  l)een  omitted  by  mistake,. 

Cr€99weU  now  shewed  cause. — ^Two  preliminary  objections  exist,  sufficient 
to  prevent  this  rule  from  being  made  absolute: — 1st,  The  application  has 
been  liefore  made,  and  failed,  from  the  insufficient  manner  in  which  it  was^ 
brought  before  the  Court.  Great  inconvenience  would  result,  were  it  iieid 
that  a  party  has  a  right  to  reiterate  applications  which  the  Court  has  already 
refused.  In  1831,  a  rule  nisi^  for  a  quo  warranto,  against  ftlr.  Oni,  fur  ex- 
ercising the  office  of  burgess  of  Berwick,  was  obtained  by  the  present  Lord 
Chief  Justice,  then  Attorney-General.  That  rule  was  afterwards  discharged, 
because  it  did  not  appear  on  the  affidavits  that  the  party  was  disqualified.  A 
second  rule  was  afterwards  obtained^  which  was  discharged  with  costs, 
though  the  disqualification  then  sufficiently  appeared,  on  the  ground  that  the 
ease  liad  been  heard  before.  So  in  the  case  of  a  criminal  information,  where 
a  rule  has  been  discharged  from  want  of  sufficient  proof  of  publication,  ihc 
Court  will  not  listen  to  a  second  application  on  aniended  afiSdavits. 

The  2d  objection  is,  that  this  mle  calls  on  the  company,  on  notice  of  the 
rule  to  be  given  to  their  clerk,  to  shew  cause  why  an  inquisition  should  nut 
be  removed,  which  they  did  not  draw  up,  nor  sign,  and  of  which  they  have 
not  the  custody.  In  FinerU  Abr.  (Jti),  it  is  said,  "  A  certiorari  may  be 
directed  to  the  sheriff  and  coroner,  to  remove  an  appeal  by  bill,  before  the 

(6)  Tit.  "  Certiorari,"  (B.  3,  pi.  35;  and  see  pL  5.) 
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coroner,  beeause  the  nheriff  has  a  oounter-roU ;  but  if  tte  cifriiaran  he    <3MMn'#  Bemtk. 
directed  to  the  sheriff  «it/y»  in  case  of  appeal,  or  indktiMnt,  er  deaths  it  is  not     xhe  Qukkit 
sufficient  to  remove  the  record^  because  be  is  not  judge  of  the  cause,  but  has  _    ^  <^' 

^^  The  tf  ANCHC^ 

ooly  a  couBter-rolL"     It  is  objected,  that  the  notice  to  treat  is  npt  set  oiit  TBaandLBsos 

in  the  inqoisitioD.     But  the  under-sheriff  was  not  oompeteat  to  introduce  it.     n^^T^^ 

He  would  know  nathing  of  it,  and  was  not  bound  to  enquire  respecting  it. 

hi  the  oases  where  it  has  been  held  that  recopds  haTo  been  invalid,  becausr 

of  tha  onission  of  certain  facts^  the  omission  has  been  caused  by  parties 

privy  to  the  fact,  and  whose  duty  it  was  to  have  inserted  them.   Re^  v.  7%$ 

Mc^  nf  Liverpool  (c),  lUa  v.  Bagohaw  (d),  KiU  and  Leuufo  Ca$€  (e^- 

B49  V.  TkM  1Vu9ieeo  of  ihe  Norwich  and  WaUon  JRoads(jy    Supposing 

lands  to  have  been  taken,  which  the  company  are  not  authorized  by  the  Act 

to  take,  there  exists  no  ground  for  a  eertiorarir  because  in  that  case,i  the 

company  will  be  liable  to  an  action  of  trespass^ 

Sir  F,  Poiioek,  eontrd. — ^As  to  the  first  objecfiotr,  the  answer  is,  thai  the 
usage  has  always  been  to  serve  notice  of  the  rule  on  the  parties  really  inte> 
rested,  and  upon  them  only.  Thus,  in  an  application  to  remove  a  record 
froni  the  Central  Criminal  Court,  the  notice  is  served  upon  the  prosecutor. — 
[Lord  Denman,  C.  J. — I  own  it  does  not  appear  to  me  a  very  reasonable 
usage,  that  the  rule  and  the  writ  should  be  served  on  the  parties  interested 
only,  where  they  have  not  the  custody  of  the  instruments  in  question.  But 
Mr.  Dealtry  informs  us  that  such  has  always  been  the  practice.  Tliis  objeci- 
tion  therefore,  cannot  be  supported]. — ^The  other  objection  need  receive  no 
further  answer,  than  to  say,  that  the  Court  has  seen  fit  to  grant  this  rule.— - 
[PaUeam,  J. — Have  we  the  power  to  grant  a  certiorari  in  this  case  ?  This 
inqaisition  is  made  a  record  by  the  Statute,  and  judgment  has  been  given. 
After  judgment,  is  not  the  proper  mode  to  remove  a  record  by  writ  of  error, 
or  of  false  judgment  f] — The  judgment  and  the  verdict,  in  this  case,  are 
identical ;  therefore,  unless  a  certiorari  can  issue  after  ju<^ment,  it  is  virtu- 
ally taken  away.  It  is  true,  that  the  Act  says,  this  inquisition  shall  be 
deemed  a  record.  But,  in  Hex  v.  ne  Nottingham  Water  Worht  Com-- 
pony  (<7),  the  Court  seemed  to  think,  that  a  similar  enactment  could  not 
clothe  such  documents  with  all  the  properties  of  a  record,  fn  Oroenveit  v. 
Buru:eU{h),  the  distinction  between  error  and  certiorari,  is  clearly  laid  down. 
^Vherever  a  Court  is  created  by  Statute,  with  new  jurisdiction,  to  be  exer- 
cised according  to  the  course  of  common  law,  a  writ  of  error  will  lie  on  the 
Judgment  of  such  Court ;  but  where  the  jurisdiction  is  to  be  exercised,  not 
according  to  the  course  of  the  common  law,  there  no  writ  of  error  lies  ;  but  a 
certiorarL  No  jurisdiction  can  withstand  a  certiorari^  Croeee  v.  Smith  (i). 
Supposing  it  not  necessary  for  the  notice  to  appear  in  the  inquisition,  at  all 
events,  it  ought  to  have  appeared  in  the  warrant,  which  puts  the  sheriff  in 
motion,  and  is  the  act  of  the  company  themselves.  It  is  no  answer  to  state, 
that  an  action  of  trespass  will  lie,   if  the  proceedings  are  invalid.     Here, 

(c)  4  Bur.  2244.  (g)  6  A.  &  E.  355 ;  S.  C.  W.,  W.  & 

(fl)  7  T.  R,  363.  D.  166. 

(e)  1  B.  &  C.  101.  (A)  1  Salk.  263. 

(/)  5  A.  &  E.  563;  S.  C.  2  Har.  &  (i)  3  Salk.  79. 

W«l.  385. 
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QMm|«<MiA.   vmrious  pieces  of  land  have  been  taken,  for  which  a  compensation  hss  heen 
TIm  Qratir    *>>«>8ed  in  gross.    Supposing  the  company  authorised  to  take  some  pieen, 
Tbenliiciivt*  "^  others^  it  wiU  be  impossible,  on  the  present  inquisitioo,  for  the  prosecator 
TraandLBBDt  ^  apportion  the  particakr  stuns  to  which  be  is  entitled. 

IUXI.WAT 
CoWlAMT* 

Lord  DiKMAiir>  C.  J.  (sfler  statii^  the  objiections  to  the  inquisition).— It 
has  also  been  questioned  whether  a  cerHorari  will  lie  in  such  a  case 
as  Ibe  pMseni.  J  feel  no  doubt  that  il  wOl.  This  Cooi^'his  alwt^ 
possenBsd  a  discretion  ss  ta  the  gfmating  a  artiorari.  The  cobdntt  of  a 
party  may  have  been  mioh,  as  to  deprite  hmi  of  any  right  to  elrnn  it,  u  ve 
held  thai  it  had  been  on  a  former  occasion,  in  the  present  Term(/().  We 
then  thooght,  thst  though  there  had  not  been  the  inferral  required  ly 
Statute,  between  the  notice  and  the  trial,  still,  a  party  who  had  himseir 
caused  thai  defect,  could  not  take  sdTantage  of  it.  Nothing  of  that  sort  ha? 
been  the  case  here.  Mr.  Taylor  indeed,  appears  to  haTo  made  a  protest 
against  the  right  of  the  company  to  take  his  lands.  However,  in  fact,  he  had 
a  propw  notice,  and  was  nut  misled  by  anything  in  the  description,  or  an; 
way  injured  by  the  proceedings.  He  attended  before  the  jury,  and  the  only 
real  objection  seems  to  be  against  the  amount  of  compensation.  An  to  (bat, 
there  is  nothing  to  shew  he  is  not  in  just  as  good  a  condition  as  be  wouM 
have  been,  had  the  utmost  formality  been  observed  throughout  the  proceed- 
ings. Again,  it  is  most  important  to  advert  to  the  circiimstano^  thftt  this 
party  had  already  failed  in  a  previous  application,  exactly  the  same  in  cha- 
meter  as  the  present.  The  application  failed,  because  of  the  insofficient 
manner  which  it  was  brought  bdbre  the  Court.  I  therefore  think,  that  we 
ought  not  ts  have  entertained  this  application  a  second  time,  and  that  ve 
were  incautious  in  granting  the  rule.  I  was  then  of  opinion,  that  if  the  pro- 
ceedings of  the  company  had  been  clearly  defective,  that  we  ought  to  make 
this  rule  absolute.  I  now  think  otherwise.  I  remember  the  case  before 
Lord  7eaterdm>  in  which  I  was  counsel,  and  the  rule  whicb  I  then  obtained 
on  the  second  spplication,  was  discharged  with  costs, 

Pattkson,  i. — I  was  on  the  bench,  when  the  case  mentioDed  by  Mr.  Cretj' 
leeii  occurred ;  and  i  remember  that  Lord  nnierden  ej[pressed  himseif 
very  decidedly,  to  the  eflect  that  second  applications  upon  the  same  subject, 
were  to  be  discountenanced.  The  observation  which  I  threw  out,  vas 
founded  on  the  impression,  that  this  was  a  judgment  of  a  court  oT  leeonl. 
Had  that  been  so,  I  think  no  eerUwari  would  lie.  But  it  is  difficoh  to 
assign  a  precise  meaning  to  the  words  of  the  Statute. 

Williams  and  Colkrimb,  Js.,  concurred. 

Rule  discharged  (/)• 

(*)  Reg.  V.  The  Oommiitee  nfTruf         (/)  See  the  fullowing  case 
teee  of  South  HoUand  Drakuiget  tmie^ 
p.  647. 
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Th3  Queen  v.  The  Bristol  and  Exeter  Railway  q«'«»'«  Baa 

Company  (a). 


iro- 


^lE  y.  CAMPBELL,  A.  G.,  had  obtained  a  nile  to  shevr  cause  why  a  By  a  Railway 

certiorari  should  not  issue  to  remove  an  inquisition,  taken  under  6  Ff^  4,  a  tidU^tliit  The 

sxxyI.  (The  Bristol  and  Exiier  Railway  Act,)  whereby  compensation  had  Company 

fieen  assessed  to  the  prosecutor  for  certain  lands  m  the  county  of  Somenet  viate  morethan 

By  that  Act  it  was  provided,  that  the  company  should  not  deviate,  either  l^^^^^^J^ 

vritb  or  without  the  consent  of  the  proprietors,  more  than  100  yards  from  neatedinthe 

the  line  delineated  on  the  maps  and  plans  deposited   with  the  clerk  of  viuTtli^clArk 

the  peace ;  that  any  matters  in  dispute,  relating  to  damage  done  toany  man«>  ^^^^P^'*^' 

sion,  should  be  tried  by  a  jury,  formed  of  persons  usually  summoned  as  ten  in  dispute 

special  jurors ;  and  that  no  proceeding,  taken  in  pursuance  of  the  Act,  should  ^T^^e  o^mit 

be  quashed  for  want  of  form,  or  removed  by  eeriiorari.  mansion. 

On  the  part  of  the  prosecutor  it  was  proved,  by  affidavit,  that  part  of  his  b^  jL^of^"^ 

bods,  for  which  compensation  had  been  assessed  by  the  inquisition,  was  >uch  persona  as 

within  the  100  yards;  part  was  129  yards  distant  from  the  line  delineated;  s^mmone^on 

that  his  mansion  would  suflTer  damage,  and  that  although  such  damage  was  sp«ei*Uuri«s; 

ono  of  the  matters  in  dispute,  it  had  been  tried  by  such  persons  as  ordinarily  proceeding 

compose  a  common  jury.  ^SSr  o/ST 

Act  should  be 

Sir  fV,  W.  Foiieti,  and  /.  Taldot,  shewed  cause,  and  relied  upon  the  clause  tiarwi:^&id, 
ia  the  Act,  whereby  the  eeriiorari  is  taken  away.  IkJ^^Jiw^by  a 

common  Jury, 
sssetsinff  com» 

Sir  /.  Camph$H  and  FiUherberi,  ctfntnl.—- Unless  the  cBrtiorari  is  taken  pensation  for 
awiaj  in  express  terms,  this  inquisition  is  removable.  Rex  v.  The  Trustees  of  ^\^^ndJ 
tJke  Norwich  and  Watton  Roads  (b).    Supposing  that  the  Court  should  be  of  partlywUkout 
opinion  that  the  necessary  terms  have  be^  employed  in  this  Act  *  still,  they  \^  for^Miage 
wtU  only  relate  to  those  cases  where  the  parties  have  acted  within  the  autho-  ^?^  ^  *  "•"' 
rity  of  the  Act.    Where  that  authority  has  been  exceeded,  or  improperly  ex-  mnoTable  by 
efcised,  the  certiorari  remains.  Rem  v.  Justices  of  Sotnsrsetshire  {t%  Rex  v. 
Jusiicss  of  the  North  Riding  of  Yorhshtre  {d),  Rex  v.  The  Rector  of  St, 
JamsSy  Westminster  (ey^^Littiedale,  J.— The  Court  cannot  enquire  into  the 
guoAnen  of  the  inquisition  by  affidavits.] — In  the  case  last  cited,  affidavits 
were  alk)wed  to  be  used,  to  shew  that  there  was  no  authority  to  issue  pro- 
cess.    Here  the  proceedings  were  dehors  the  authority  given  by  the  Act,  and 
not  executed  in  the  manner  prescribed  by  it. — [Patteson,  J.*— Unless  this 
was  a  proceeding  under  the  Act,  it  will  be  invalid,  and  the  parties  may  bring 
an  action  of  trespass.}— This  Court  will  not  refuse  to  quash  what  in  itself 
may  be  void,  if  there  is  a  possibility  that  it  may  prejudice  a  party.     They 
will  set  aside  an  award,  where  the  arbitrator  has  exceeded  his  authority. 

(a)  I'hia  case  was  decided  in  Eoiter  (c)  5  B.  &  C.  816. 

Term  (9th  Afmi),  1838.  (d)  5  T.  R.  629. 

(6)  5  A.  &  E.  563;  S.  C  2  Har.  &  (e)  2  A.  &  E.  24L 
Wol.  385. 
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KtatmtjkndL  This  inquisition  might  furnish  an  answer  to  an  action  of  trespass.  Here  alf^r, 
ThsQuKiir  P*'^  ^  ^^®  ^^^1  ^^  which  compensation  has  been  awarded,  is  within  the  100 
yards ;  and  it  is  clear  that  no  action  could  be  brought,  unless  the  compny 
enter  on  the  part  without  the  100  yards. — [Lord  Denman,  C.  J.,  mentioned 
Re^  T.  JutHcet  of  ike  West  Ridimg  of  VorkMkire  (/).]— 4b  tlatcase  the  pro- 
eeixiings  were  throughout  regular,  until  the  verdict ;  here  they  were  void  ah 

UitiifK 


9. 

The  BaiSToi. 

sedBzeter 

Railway 

OOVTAHV. 


Lord  Dbnman,  C.  J. — The  object  of  taking  away  the  egrtiorari,  seems  In 
me  to  have  been  precisely  to  prevent  this  Court  from  being  burdened  with 
Applications  like  the  present.  Were  we  to  assent  to  this  application,  the 
least  possible  irregularity  or  violation  of  jurisdiction  won  Id  be  a  ground  fur 
our  interference  ;  and  on  almost  every  occasion  something  occurs  which 
it  might  be  argued  anwunted  to  an  irregularity.  In  Rex  v.  J%e  Jw- 
iieeM  of  Somer$ei»hire,  there  was  no  Jurisdiction  whatever.  Here  there  was 
jurisdiction,  which  it  is  said  was  exceeded  only.  If  any  thing  has  been  done 
which  this  Act  will  not  justify,  the  parties  will  be  liable  to  an  action  of  tres- 
pass. 

LiTTLBDALB,  J.,  concurred. 

Pattkson,  J. — This  case  was  moved  on  the  authority  of  Rex  v.  Tkt 
Ihiilees  of  (he  Norwich  and  Walton  Roads  ;  but  there  great  doubt  existed 
whether  the  eeriiorari  was  taken  away,  and  the  Court  decided  on  the  ground 
that  it  was  not.  It  is.  therefore,  no  authority  on  the  present  occasion.  The 
words  here  used  are  extensive,  "  in  pursuance  of  the  Act,'*  and  cannot  mean 
in  strict  pursuance  of  every  one  of  the  provisions  in  detail  which  it  contains. 
If  these  proceedings  took  place  under  the  Act,  then  the  certiorari  is  taken 
awa}'.  If  they  did  not,  then  the  parties  are  mere  volunteers,  and  this  Ckmrt 
will  not  issue  a  writ  to  remove  the  proceedings  of  mere  volunteers,  having  no 
authority  whatever.  It  is  said,  these  proceedings  would  furnish  a  justifica* 
tion  to  an  action  of  tret^pass.  But  the  law  is  not  so.  The  oompanj  must 
plead  expressly  that  they  were  had  lawfully,  and  shew  every  thing  necessary 
to  constitute  a  jurisdiction.  The  mere  production  of  the  proceedings  vould 
shew  nothing  but  that  they  took  place.  A  party  is  not  entitled  to  a  writ  of 
eeriiorari  merely  quia  timet 


CoLBRiDGB,  J.,  concurred. 


Rule  dischar^red. 


(/)  1  A  &  £.  56a 
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The  QuBBN  V.  The  Recorder  of  Stamfo&d.  oimj^sBenA. 

Aoo.  15. 

A  RULE  m«t  had  been  obtained,  calling  upon  the  Recorder  of  Stamford,  to  An  appeal 

shew  cause  why  a  numdofnus  should  not  issue  to  require  him  to  enter  ^gh  rate  was 

oontimianoes  and  hear  the  appeals  of  /.  Grant  and  others,  agvinst  a  borough  ^'^  ^  ^^® 

rate,  for  Siennfard,  made  under  the  5  &  6  W,  4,  c,  76,  s.  92.  the  respondents 

The  rule  was  obUined  upon  an  affidavit,  which  stated,  that  the  rate  was  ^JSiJ^the 

made  by  the  town  council,  on  the  6th  December,  1836,  and  that  notices  of  the  rate,  and  ob- 

appeals,  were  given  by  the  appellants  for  the  following  Epiphany  Sessions,  i^peai  was  too 

The  notices  were  served  upon  the  town  clerk  and  chief  constable,  and  the  ^f  ®*  ^M^  ^^^ 

that  objection 

town  clerk  appeared  at  the  Sessions  for  the  respondents,  and  objected  that  the  beins  ovemii- 

.  rate  bad  been  made  before  the  6th  December,  and  that  the  appeal  ought  to  ^^;b^joS!!^. 

have  been  at  the  previous  Sessions.     The  rate  was  produced  by  the  town  in  the  menn 

clerk,  and  the  recorder  after  examining  it,  decided  that  the  rate  was  made  p^denu'de^ 

on  the  6th  December,  and  that  the  appeal  was  in   time.     It  was   subse-  termincd  to 

'  *'\  _  abandon  the 

quently  arranged  that  the  appeal  should  stand  over  until  the  next  Eaeter  rate,  and  at  the 

SUkKsInns  "®**  Sessions 

^^S*^«-  they  did  not 

At  the  following  Eaeter  Session*?,  the  appellants  and  the  town  clerk  ap-  appear  or  pro- 
peared  in  Court,  and  the  latter,  on  behalf  of  the  respondents,  stated,  that  ^^^  ^^^  the  ap- 
doubts  were  entertained  as  to  the  validity  of  the  rate,  and  requested  that  the  J^^J^jJ^^^^^. 
sppeal  might  be  adjourned  until  the  Mideummer  Sessions.  This  propositicn  dence  to  prove 
was  assented  to  by  the  appellants,  and,  at  the  Mideummer  Sessions,  a  similar  '^^  the^upo?' 
proposal  to  adjourn  to  the  following  Sessions,  was  made  and  agreed  to.  refused  to  make 

At  the  Miehaelmae  Sessions  the  appellants  appeared,  in  pursuance  of  the  b^? that  his 
last  adjournment,  and  proved  the  notices  of  appeal.     The  town  clerk  was  pre-  decision  was 
sent  in  Court,  but  said  that  he  did  not  appear  for  the  respondents ;  and  when  he  ou^ht  to 
the  rate  was  called  for  by  the  appellants,  in  pursuance  o(  a  notice  to  produce,  q* J^/ji^^^ 
he  reiused  to  produce  it.     The  appellants  thereupon  ofiertd  to  prove  that  the 
rate  had  been  abandoned  by  the  town  council,  and  applied  to  the  Court  to 
quash  it,  with  costs ;  but  the  recorder  was  of  opinion,  that  there  was  no 
proof  that  the  rate  had  ever  existed ;  and  that  even  if  there  was  an  illegal  rate, 
it  was  as  if  no  rate  had  been  made,  and  on  these  g^nnds,  he  refused  the 
application.   The  affidavit  of  the  town  clerk  stated,  that  after  the  Epiphany  Ses- 
sions, the  validity  of  the  rate,  made  on  the  6th  December,  having  been  discussed 
by  the  town  council,  it  was  resolved  to  abandon  it,  and  that  notice  of  the  reso- 
lution had  been  given  to  the  appellants  previous  to  i\\^ Miehaelmae  Sessions. 

Sir  /.  Campbell,  A,G.,  shewed  cause. — The  recorder's  decision  was  right, 
because  there  was  no  evidence  before  him  to  shew  that  there  was  any  rate  in 
existence.  It  was  incumbent  on  the  appellants  to  give  secondary  evidence 
of  the  rate,  afler  the  respondents  had  refused  to  produce  the  original.  This 
case  is  distinguishable  from /^tf^r  v.  The  JusUcee  of  Cambridge  {a\  because  the 
counsel  for  the  respondents  appeared  at  the  Sessions,  and,  therefore,  the  rate 
was  before  the  Court    But,  in  fact,  there  was  no  rate  in  existence  when  the 

(c)  4  N(  V.  &  Man.  238. 
VOL   I.  2  Y 


Cw'tfn**  Bench, 
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appeal  was  heard.  By  the  case  of  H'oods  t.  Read(b),  it  was  held,  that  this 
rate*was  bad,  as  being  made  for  retrospective  ezpenccs,  and,  after  that  deci- 
sion, the  town  council  were  justified  in  abandoning  it.  The  matter  then  stood 
as  if  no  rate  had  been  made.  No  evidence  was  offered  to  shew  that  the 
respondents  hod  ever  enforced  it. 


Sir  ^r.  W.  FoUett,  in  support  of  the  rule.  It  appears  clearly  upon  the 
affidavits  that  the  rate  was  made  and  allowed  by  the  mayor ;  and  when  ihe 
appeal  came  on,  at  the  Epiphany  Sessions,  the  town  clerk  appeared  for  the 
res|jondents,  and  produced  the  original  rate,  which  was  examined  by  the  re- 
corder.— [Lord  Denman,  C.  J, — Was  it  brought  to  the  recorder's  notice  that 
he  had  seen  the  rate  upon  that  occasion  ?] — It  is  stated  in  the  affidavits  that 
the  recorder  saw  the  original  rate.  It  cannot,  therefore,  be  said  that  there 
was  no  rate  in  existence  when  the  appeal  was  entered  ;  and  afler  the  appeal 
was  received  at  the  Sessions,  the  recorder  ought  to  have  disposed  of  it. 

Lord  Dbnman,  C.  J. — We  think  that  the  rate  was  brought  before  the  Coart, 
and  that  the  recorder  ought  to  have  heard  the  appeal  The  rule  will,  there- 
fore, be  made  absolute. 


Pattsson,  Williams,  and  Golbridob,  Js.,  concurred. 


Rule  absolute  (c). 


(B)  2  M.  &  W.  777 ;  M,  &  Hurl.  256. 

(c)  Since  this  case  was  before  the 
^'oart,  It  has  been  decided  that  ao  indi- 
vidaal  hat  no  appeal  against  a  borough 


rate,  upon  the  ground  that  he  is  peno- 
nally  aggrieved.  See  The  Queen  v.  The 
Recorder  of  Baih^  pott 


Noe.  13. 


Fbw  v.  Backhousb. 


1.  In  cove-     /COVENANT  to  recover  two  years'  arrear  of  an  annuity  of  114/,  per  m- 
unity  dMd,^"he  "um,  due  on  the  15th  /vn«,   1834.     Afler  setting  out  the  annuity 

ai*a"bf  i^h^^"^  deed  upon  oyer,  by  which  it  appeared  that  1,000/.  had  been  paid  to  the  de- 
non-payment  of  fendant,  as  a  consideration  for  the  annuity  (and  also  a  nominal  conside- 
FMw/of  Uie^M-  ™^'^"  ®^  ^0*-  P*^*^  ^  *  ^^^""^  person  as  surety) ;  the  defendant  pleaded — 
nuitv,  dueon  ].  That  the  plaintiff  heretofore,  to  wit,  in  Miehaehuu  Term,  1832,  in  tlie 

1834.  ^ Piea^'  Court  of  our  said  lord  the  king,  before  the  king  himself,  impleaded  the  de- 
fendant in  an  action  of  debt  of  2,000/. ;  for  the  very  same  identical  causes  of 
action  as  are  in  the  said  declaration  above-mentioned,  and  such  proceedings 
Term,  1832,  the  ^^g.^  thereupon  had  in  the  said  action,  that  afterwards  to  wit,  in  the  same 
veredajuds-  MichaelmoB  Term,  in  the  year  aforesaid,  the  plaintiff  by  the  consideration 
In^an  Mtion  of  ^^^  judgment  of  the  said  Court,  recovered  in  the  said  action  against  the  said 
debt  for  the       defendant  2,000/.  debt,  and  also  65«.  as  well  for  the  damages  which  he  bad 

Terytametden- 

tical  cauies  of  action  at  in  the  declaration  mentioned  >^UeU,  thai  the  plea  was  b^d,  ioaamich 

as  the  date  of  the  judsment  must  be  proved  as  alleged. 

3.  When  a  nominal  consideration  of  lOs.  is  paid  to  a  surety,  who  is  a  party  to  an  annuity 
deed,  the  memorial  reouired  by  53  6.  3,  c.  141,  a.  2,  is  luftcieitt,  although  the  lOr.  be  not 
stated  as  forming  part  or  the  consideration  money. 


that  heretofore, 
to  wit,  in 
Mithnelmas 
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sustained  by  reason  of  the  detention  of  the  Raid  debt ;  being  the  same  cauas  Quefu*$  BentK 


Few 


of  rction,  as  in  thj  said  declaration  mentioned,  as  for  his  costs  and  charges, 

A'c,  %vhereof  tht-  defendant  was  convicted — provi  patei  per  recordum — and 

which  said  judgment  is  in  full  force,  and  unanswered  and  unsatisfied.     And    Backroosi. 

that  the  said  causes  of  action  in  the  said  judgment,  so  had  and  obtained,  are 

the  same  causes  of  action,  as  the  causes  of  action  in  the.«aid  declaration  men 

tioned.     Conclusion,  with  a  verification. 

2.  That  no  memorial  of  the  grant  of  the  said  annuity  had  been  enrolled 
Conclusion,  with  a  verification. 

Replication  to  the  first  plea : — That  the  causes  of  action  in  the  declaration 
mentioned,  were  not  the  same  identical  causes  of  action  as  in  the  first  plea 
mentioned,  but  on  the  contrary  thereof,  that  the  said  action  of  debt  in  the 
first  plea  mentioned,  was  brought,  and  judgment  thereon  recovered  by  the 
plaintiff  against  the  defendant  fur  a  large  sum,  to  wit,  2,000/.,  which  the  de- 
fendant, before  the  commencement  of  that  suit,  to  wit,  on  the  15th  of  Jun€f 
1832,  had  borrowed  of  the  plaintiff,  i^c,  which  said  last- men  tioned  causes  of 
action  were  different  from  the  causes  of  action  in  tlie  declaration  mentioned. 
Concluding  with  a  verification 

The  replication  to  the  second  plea,  set  out  the  memorial  of  the  annuity 
enrolled  in  chancery,  (which  omitted  the  nominal  consideration  of  10«.  paid 
to  the  surety,)  and  traversed  that  it  was  not  a  sufficient  memorial. 

The  defendant  demurred  specially  to  the  first  replication,  upon  the  ground 
that  it  ought  to  have  concluded  to  the  country,  and  generally  to  the  second 
replication. 

W,  H.  Watwii,  in  support  of  the  demurrer,  contended  that  the  memorial 
was  insufficient,  as  it  did  not  contain  any  statement  of  the  payment  of  IQm^ 
as  part  of  the  consideration,  and  he  endeavoured  to  distinguish  Inee  v. 
Everard  (a),  which  was  determined  under  the  old  Annuity  Act,  17  Geo, 
3,  c.  26.  (The  Court  seemed  to  be  of  opinion  that  the  memorial  was  suffi- 
cient.) 

Wightman,  for  the  plaintiff. — It  is  not  necessary  to  answer  the  objection 
which  is  made  to  the  first  replication,  because  the  plea  is  l)ad.  The  declara- 
tion states  a  claim  for  arrears  of  the  annuity,  which  accrued  in  /un^, 
1834.  The  plea  professes  to  answer  the  declaration,  by  setting  out  a  judg- 
ment recovered  m  Miehaelmae  Term,  1832.  But  that  affords  no  answer. 
Jt  is  impossible,  by  the  dates,  that  the  money  recovered  by  that  judgment, 
can  be  the  same  sum  as  that  which  is  sought  to  be  recovered  in  the  present 
action. 

WaUon^  in  support  of  the  plea. — It  is  true,  ths^t  the  declaration  avers  that 
the  arrears  of  the  annuity  sought  to  be  recovered  became  due  in  June,  1834, 
but  that  need  not  be  strictly  proved  at  the  trial.  Nor  is  the  defendant  bound 
to  produce  a  judgment  of  the  date  which  is  stated  in  the  plea.  The  sub- 
stantial defence  is,  that  a  judgment  has  already  been  recovered  for  the  very 
claim  made  in  the  declaration. — [Pattetorij  J. — Do  you  contend  that  you  may 
produce  a  judgment  of  any  other  Term  thaa  tiiat  which  is  stated     If  that 

{a)  6  T.  R.  545. 
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were  so,  our  rule  of  Court  which  requires  that  when  a  plea  of  jo4s«ent 
recovered  is  pleaded,  the  date  of  the  judgment,  and  the  nimober  of  the  roll 
shall  appear  in  the  margin  (p),  would  be  altogether  useless.] — Thai  was  to 
prevent  sham  pleas,  but  it  does  not  tie  the  party  down  to  prove  the  exact 
date  of  the  judgment.  The  same  rule  would  be  applicable  at  AYW  JHvi,  as 
in  other  similar  cases,  where  records  are  produced.  In  PkUiipt  om  Bvi- 
dene€{e),  it  is  said,  '*  If  the  declaration  does  not  profess  to  describe  a  deed, 
or  to  set  it  out  according  to  its  tenor,  but  states  it  correctly  in  substance 
and  in  its  legal  effect,  a  rariance  will  be  immaterial.  A  similar  rule  has  been 
laid  down,  where  a  record  has  been  referred  to  in  the  pleadings.  Whatever 
may  hare  been  the  rule  upon  this  subject  in  ancient  times,  a  «iiatiiietioii  is 
now  established,  between  allegations  in  mstter  of  substance,  and  aN^gatiooB 
of  matter  of  description.  The  former  require  to  be  substantially  pi^ved: 
the  latter  must  be  literally  proved.*'  Here  the  date  of  the  judgment  h  kid 
under  a  pt'iUheti,  as  in  Pwrceli  v.  MaeHomara  {d),  and  it  is  merelj  a  OMUter 
of  description,  and  not  a  matter  of  substance,  WMumut^  Saumd^  Ml  b,  o.  (a). 
Stoddart  r.  Palmer  («).—{ /ia/f»«M,  J. — If  an  action  is  brought  upon  ajudg 
ment,  it  is  a  variance*  unless  the  date  of  the  judgment  is  proved  as  stated.  That 
was  decided  in  Rtuiali  v.  SiraUon  (/).  I  do  not  see  any  sound  distmetion 
between  that  case  and  the  present}— Then  at  all  events,  the  plaintiff  ought 
to  have  demurred  specially  to  the  plea. 

Per  Curiam  (^). — ^The  plea  is  clearly  bad  on  genersl  demurrer,  and  yoQ 
are  bound  to  support  it 

Judgment  for  the  plamtilE 

R,  H.  T.,  4  W.  4,  No.  8.  (/)  1  H.  B.  49. 

(e)  8th  ed.  859.  (g)  Lord  Demmem^  C  J.,  Atfteww, 


(c) 

(d)  9  East,  157.  iFiUiams,  and  Coleridge^  Js . 


«)  3  B.  &  C.  a 


Abv.23. 


BODDINQTON  V.   WoODLBY. 


A  judge's  order  HPHE  defendant  in  this  case  had  been  arrested  on  the  Sd  Jmiy  under  a  writ 

^o'^i°>?B  »  of  eapiae  adreepandendum,  for  9,000il    He  continued  in  custody  natil 

custodj,  under  l^t  October,  when  1  &  2   Fie,  c.  110,  for  abolishing  arrest  upon  memo 

(the^su/ for  P^ooess^  came  into  operation.     A  summons  for  his  discharge  ont  of  custody, 

aboiithing  ar-  on  entering  an  appearance,  having  been  taken  out,  both  plaintiff  and  de- 

pocMiV^ti-  fendant  attended  by  counsel  before  Coitmant  J.,  who  thereupon  nmde  tlie 

til  he  thall  giro  following  order  :— 

oaii  IB  the  turn  ° 

ofS,000(.iothi9       (f  Upon  hearing  counsel  on  both  sides,  and  upon  reading  the  joint  affidavit 

action,  or  uniU       ^.'^...^,^^,.  .  ^^f        •.••,  ., 

fitrth^r  iffder,-     of  the  plaintiff  and  S.  Goehng,  the  two  affidavits  of  the  defendant  and   the 
'•  ^*^'  affidavit  of  T  S.  Barnes,  it  appearing  to  my  satisfaction  that  there  is  proba- 

ble cause  for  believing  that  the  defendant  is  about  to  quit  England,  I  order 
that  he  be  detained  in  custody  of  the  warden  of  the  Meet  prison,  until  he 
shall  give  bail  in  the  sum  of  3,000/.  in  this  action,  or  until fvrtker  order.^ 

The  defendant  had  entered  lyi  appearance  to  the  action.     The  pbintiff 
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iNid  BOt  seed  oat  a  aqnas  under  the  Act,  nor  any  other  kind  of  process  sub-  Qiimii*«  Bmdk. 
aeqoeol  to  the  making  of  the  order.  On  affidavits,  stating  these  facts,  and  boddingtoh 
also  tint  the  defendant  did  not  intend  to  quit  England^  9. 

WoooLBr. 

Sk  W.  W,  FolUU  had  obtained  a  rule  to  shew  cause  why  the  above  order 
shou]4  not  be  set  aside,  and  th^  defendant  dischaiig^ed  from  custody ;  against 
wbt0h^ 

Sir  J.  CofnpMi,  A.  G.,  and  F.  Robmton,  now  shewed  cause. — The  following 
objecftioM  were  taken  to  the  order,  and  discussed  at  the  bar ;  first,  that  it  did  not 
appear  on  tbe  lace  of  the  order  that  the  learned  judge  had  jurisdiction,  insamuch 
aa  it  does  not  state  it  was  shewn  to  his  satisfaction  that  the  plaintiff  had  a  cause 
of  adaoD  to  the  snount  of  201,  and  that  there  was  probable  cause  for  believ- 
ii^  that  the  defendant  would  quit  England,  unless  detained  in  custody ; 
aeoQud,  that  the  order  directs  the  defendant  to  be  detained  in  custody  until 
be  shouU  give  bail,  or  wUU  Jnrtker  order  ;  third,  that  the  order  alone  was 
insofident,  unless  followed  by  a  capia$,  or  other  process  under  the  Act  for 
the  delBolion  of  the  defendant ;  fourth,  that  on  the  facts  disclosed  to  the 
learned  judge  there  was  no  probable  cause  for  believing  that  the  plaintiff 
wmild  quit  Engiamd.  The  judgment  of  the  Court  proceeded,  however,  upon 
the  aeoMid  ground  of  objection  only.  Upon  which  the  counsel  for  the 
plaintiff  argued  aa  follows : 

It  is  contended  that  the  defendant  is  entitled  to  an  option  of  payioig  money 
into  Court  hi  lieu  of  putting  in  special  bail,  and  that  by  the  wording  of  this 
order  he  will  be  deprived  of  that  option.  But  that  is  not  so ;  that  condition, 
by  which  he  may  obtain  his  discharge,  still  remains,  because  by  the  Statute 
the  payment  of  money  is  rendered  tantamount  to  putting  in  special  bail. 
The  oondHion  therefore  is  virtually,  though  not  literally  expressed.  The 
act  itself  necessarily  engrails  it  on  the  arrest.  The  defendant,  therefore,  is 
not  aggrioYed  by  the  non-statement  in  terms,  of  that  which  is  implied  by  law. 
Leave  of  the  Court,  and  a  particular  order,  must  always  have  been  obtained 
to  enable  the  party  to  obtain  his  discharge,  on  payment  of  money  in  lieu  of 
special  bail,  under  7  &  8  G.  4,  c.  7 1 .  After  the  passing  of  that  Statute  no  al- 
teration was  made  in  the  wording  or  the  laittaU  or  other  process,  with  refer- 
ence to  the  privilege  conferred  on  defendants  of  being  discharged  on  making 
the  deposit  It  cannot  be  contended,  therefore,  that  it  was  necessary  for 
the  present  order  to  folkw  the  express  words  used  in  the  form  of  capiiu 
given  in  the  schedule. 

Sir  W.  W.  FolkU,  C.  Tkompton,  and  JDowdetwell,  ^onfrd.— Under  the 
Act  of  1  Ft>.,  it  must  have  been  intended  either  that  this  order  should  be 
operative  of  itself  to  detain  the  defendant,  or  that  some  other  process  should 
issue  in  pursuance  of  it,  for  the  purpose  of  detaining  him.  Assuming  the 
first  to  have  been  the  intention  of  the  legislature,  then  this  order  is  not  such 
a  one  as  was  contemplated.  And  the  authority  being  one  conferred  on  the 
judge  by  Statute^  must  be  strictly  observed.  The  order  ought  to  have  pur- 
sued the  form  of  the  capiat  given  in  the  schedule.  Instead  of  doing  so,  it 
introduces  one  condition  at  variance  with  it,  and  excludes  others  which  are 
there  contained.    Under  the  AcU  43  G,  3,  c.  46,  and  7  &  8  G,  4,  c  71,  the 
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QmrenU  Umrh,  d  '?Vndant  was  entitled  to  his  discharge  on  payment  of  a  gum  of  money.  T!ip 
Bon^vTTOf  ^^^  ^  ^'^-  ^^^  "^*  intended  to  deprive  him  of  that  privilege;  but  the 
officer,  in  whose  custody  the  defendant  was  placed  under  this  order,  wouH 
net  in  disobedience  to  it,  if  he  discharged  the  defendant  on  such  payment 
Suppose  the  plaintiff  to  be  guilty  of  laches,  4he  defendant  might  be  lawfully 
entitled  to  his  discharge ;  still,  under  this  order  be  would  not  be  able  U 
obtain  it,  until  he  put  in  special  bail,  or  the  learned  judge  made  a  furtker 
order. 

Lord  Dbnman,  C.  J. — On  one  of  the  grounds  taken,  I  am  of  opinion  that 
this  order  cannot  be  sustained.  It  directs  the  defendant  to  be  impnsone<i 
until  he  puts  in  bail  to  a  certain  amount,  or  until  further  order.  The  learned 
jndge  had  no  authority  to  make  his  own,  or  any  further  order,  one  of  the  con- 
ditions of  the  defendant's  discharge. 

Pattbson,  J. — ^1  am  of  the  same  opinion,  and  for  the  same  reason.  None 
of  the  process  hitherto  in  use  contained  any  such  condition.  Whether  a 
judge's  order  might  of  itself  be  operative,  or  whether  it  be  necessary  that 
process  should  issue  in  pursuance  of  it,  still  the  terms  ought  to  be  the  same, 
and  direct  the  defendant's  detention  only  until  he  be  lawfully  dischaiged. 

Williams,  J. — I  think  this  party  is  entitled  to  his  discharge  on  enterioga 
common  appearance.  He  must  necessarily  be  in  custody  either  under  the 
old  process  or  under  this  order.  He  cannot  be  in  custody  under  the  former, 
that  is  negatived  by  the  order  on  the  face  of  it,  since  it  requires  him  to  put 
in  bail  fur  a  different  amount  from  that  required  by  the  old  process.  He  is 
therefore,  in  custody  under  the  order  that  directs  him  to  be  detained,  until 
either  of  two  conditions  is  accomplished;  until  he  puts  in  bail,  or  until 
further  order.  Now,  there  certainly  does  exist  another  condition,  on  fulfilling 
which  he  would  have  been  entitled  to  his  dischorge ;  that  condition  does  not 
appear  in  this  order,  and  therefore  it  cannot  be  sustained. 

CotERiDOB,  J.,  concurred.  * 

Rule  absolute. 

Sir  /.  Campbell,  A.  G.,  siibniitted  that  the  Court  would  merely  rescind  the 
order,  and  not  direct  the  (!ischnrg:e  of  the  defendant;  but, 

Per  Curiam. — There  is  nothinjj  to  prevent  his  discharge. 
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Bjngi.ey  r.  Durham.  Oueen'sSench. 

Abr.  13. 

T\IilBT,  OD  an  account  slated. — The  count  stated,  and  whereas  also  the  de-  A  count  in 

fendant,  on  the  27th  day  of  Mai/,   1836,  was  indebted  to  the  plaintiff  ^^'ihede^d- 

in  the  sum  of  40/.,  for  monies  found  to  be  due  from  the  defendant  to  the  »"t  was  indebt- 

plainttff,  on  an  account  be/ore  then  stated  between  them,  which  said  several  liflFinihesum 

monies  were  to  be  respectively  paid  by  the  defendant  to  the  plaintiff  on  ^\^'*fQ^  a. 

request,  whereby  an  action  hath  accrued,  &c.  be  due  from  the 

Special  demurrer,  on  the  ground  that  no  specific  day  or  time  was  allegnRd,  fhc^plliSuff^on 

when  the  said  account  was  stated.  »n  account 

before  then 
stated  between 

Mansel,  in  support  of  the  demurrer,  cited  Ferguson  v.  Mitchell  {a\  and  them.jHeW,  on 

Spier M  V.  T%elwell{b). — [Lord  Denman,  C.  J. — Are  you  aware  of  the  case  murrer,  to  con- 

of  Debenham  v.  Chambers  (c),  where  the  form  of  a  count  on  an  account  i^jJemenT^ir' 

stated  is,  *'  on  an  account  then  and  there  stated  between  them."] — The  word  the  time  when 

then  clearly  referred  back  to  the  date  which  was  previously  mentioned,  but  stated***""  ^" 
here  the  words  are  "  before  then,"'  which  makes  the  date  altogether  uncer- 
tain.   It  is  essential  that  time  should.be  stated,  although  it  need  not  be 
strictly  proved. 


Whilet  eonlrd, — Ferguson  v.  MiteheU  was  not  decided  upon  the  objection 
that  the  declaration  did  not  allege  when  the  account  was  stated,  but  upon 
another  ground.  It  is  not  therefore  an  authority  for  the  defendant.  It  ap* 
pears  by  2  fVme.  Sound,  350,  n.(2),  that  it  is  sufikient  to  say  generally,  that 
the  defendant  was  indebted  to  the  plaintiff  in  so  much  money  for  work  and 
labour,  without  setting  forth  what  manner  or  sort  of  work  it  was  ;  and 
this  general  mode  of  declaring  for  goods  sold,  and  the  like,  has  been 
frequently  recognized ;  Tate  v.  Lewin  (d),  Osborne  v.  Rogers  (e),  Emery  v. 
FeU{f).  In  the  last  case,  it  was  held  sufficient  on  special  demurrer  to  say, 
that  the  defendant  was  indebted  to  the  plaintiff,  for  goods  "  before  that  time 
sold  and  delivered,'^  and  upon  the  same  principle,  this  allegation  must  be 
held  to  be  sufficient.  Ferguson  v.  Mitchell  did  not  contain  any  allegation  of 
time,  which  distinguishes  it  from  the  present  case,  even  if  it  had  been  decided 
upon  the  point  which  is  now  before  the  Court. 

Lord  Dbnm AN,  C.  J. — We  are  of  opinion  that  this  count  is  sufficient. 

Pattbson,  Williams,  and  Colbridgb,  Js.,  concurred 

Judgment  for  plaintiff. 

(a)  4  Dowl.  P.  C.  513,  1  Gale,  346;  (rf)  2  Wms.  Saund.  373. 

2  C.  M.  &  R.  687.  (e)  1  Wms.  Saund.  269,  a,  n.  (2> 

(b)  2  C.  M.  &  R  692;  1  Gale,  348.  (/)  2  T.  R.  28. 

U)  See  M.  &  H.  323;  3  M.  &  W.  Jee..jU0  -^W^  ^U^^^cLa 
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ThcoUfirec- 
m«iof  a  bo- 
rangh  and  tbe 
iMwoorpor»- 
tion,  both 
elatmed  to  re* 
ceive  the  rents 
of  certain  pub- 
lic property 
witlkia  the 
borough;  and 
at  a  public 
meeting  it  was 
agreed  that  the 
dSneodant 
ehould  receive 
therMiti,pend* 
ing  the  dis- 
pute, and  iuTost 
them  in  a  bank. 
A  resident 
freeman  and 
burgess,  who 
was  liable  to 
contribute  to 
theboroui^h 
rate,  applied 

to  compel  the 
defendant  to 
pay  over  this 
money  to  the 
tressurer,  in  aid 
of  the  borough 
fund ;  but  the 
Court  discharge 
ed  the  rule, 
upon  the 
ground  that  the 
applicant  was 
not  the  proper 
penonto  make 
the  application. 


The  QuB£N  r.  Fkost. 


JUJfAULE,  in  Miehaebmu  Term,  1837,  obtained  a  rale,  calling  upon  the 
dt^fendant,  the  Maywr  ^  Newport,  to  shew  canse  why  a  mamdawme 

should  not  issue,  to  compel  him  to  pay  over  to  the  treasurer  of  the  borough, 
all  sums  of  money  received  by  him,  on  account  of  the  rents  of  the  corporation 
property,  in  the  said  borough. 

I'hc  affidavit  in  support  of  the  rule,  disclosed  that  the  application  was 
made  hy  one  Jamee  Goold,  who  described  himself  as  an  inhabitant  and  a 
freeman,  and  burgess  of  the  borough,  and  stated  the  following  fiicts : — ^Before 
the  passing  of  the  Municipal  Corporation  Act,  (5  &  6  FF!  4,  c.  76),  the  then 
corporation  of  Seicport  were  seized  of  certain  premises,  called  the  Corporation 
Wharf,  the  rents  of  which  were  applied  to  certain  public  purposes.  AAer 
the  passing  of  I'lat  Statute,  the  old  freemen,  and  the  new  corporation,  both 
claimed  to  be  entitled  to  the  rents  of  the  wharf;  but,  pending  the  dis- 
pute, the  rents  were  received  by  the  defendant,  who  was  the  mayor  of  the 
borough.  The  aflidavit  then  alleged,  that  the  rents  had  not  been  paid  over 
by  the  defendant  to  the  treasurer  of  the  borough,  after  he  had  been  required  to 
do  so  by  GooH  by  a  notice,  in  which  he  described  himself  as  a  burgess, 
and  an  inhabitant,  liable  to  be  called  upon  to  contribute  to  the  borough-rate. 

The  affidavit,  made  by  the  defendant,  disclosed  that  the  wharf  in  question, 
had  been  built  many  years  ago,  upon  land  which  belonged  bv  prescription,  to 
the  resident  freemen  of  the  borough,  and  that  although  the  old  corporation 
had  upon  some  occasions  received  the  rents  of  the  wharf,  their  title  to  re- 
ceive the  some  had  always  been  disputed  by  the  freemen ;  that  in  conse- 
quence of  this  dispute,  a  public  meeting  was  held  by  the  corporation  in 
January,  1833,  and  a  committee  of  freemen  was  appointed ;  and  in  conse- 
quence of  their  report,  the  corporation  decided  that  the  freemen  were  entitled 
to  the  rents ;  and  the  defendant,  who  was  secretary  to  the  committee,  was 
permitted  to  receive  them  from  the  tenants  of  the  ^  harf  After  the  passing 
of  the  6  &  6  ^K  4,  c.  76,  certain  of  the  new  corporntion  claimed  the  rents, 
as  forming  a  part  of  the  borough  fund,  whilst  the  freemen  claimed  them  for 
their  own  use.  A  public  meeting  was  held  in  December,  1836,  to  discuss 
the  milters  in  dispute,  at  which  the  defendant  presided  as  mayor,  and  a  reso- 
lution by  one  of  the  inhabitants  was  moved,  and  seconded  by  the  said  Goold, 
and  agreed  to,  to  the  effect,  that  the  defendant  should  be  requested  to  receive 
the  rents  of  the  wharf,  and  pay  the  same  into  the  bank,  until  the  result  of 
the  dispute  was  determined;  and  the  defendant  paid  the  money  into  the 
bank,  in  his  own  name,  in  pursuance  of  the  said  resolution. 

The  affidavit  then  stated,  that  the  defendant  had  offered  to  pay  over  the 
money,  on  receiving  a  proper  indemnity ;  and  also  that  no  demand  had  been 
made  upon  him,  by  the  treasurer,  or  corporation. 

Sir  W.  W.  FoileU  shewed  cause— This  application  is  altogether  without  a 
precedent,  and  it  ought  not  to  be  granted.  If  the  defendant  has  received 
money  which  belongs  to  any  other  persons,  he  may  be  sued  in  an  action  to 


MICHAELMAS  TERM,  188a  086 

reooTer  it ;  but  a  oiandamos  cannot  lie.    If  the  corporation  are  entitled  to  Qvetm*iBm^ 
the  money,  then  the  demand  ought  to  be  made  by  the  treasurer  of  the     TheQuBsir 
borough,  or  the  other  proper  officer ;  but  the  demand  in  the  present  case,  is       p^^ 
made  by  a  person  who  puts  in  a  claim  as  a  mere  private  individual.    And  it 
also  appears  that  the  rents  were  received  by  the  defendant,  at  the  request 
and  wiUi  the  consent  of  the  party,  who  makes  the  present  application. 

MauU,  in  support  of  the  rule. — It  appears  by  the  affidavits,  that  the  rents 
of  the  wharf  were  devoted  to  public  purposes  previously  to  the  passing  of 
the  5  &  6  tV.  4,  c.  76.  S.  92,  of  that  Statute,  enact:»— that  after  the 
election  of  the  treasurer  in  any  borough,  the  rents  and  proBts  of  ail  heredita- 
ments,  and  the  interest,  dividends,  and  annual  proceeds  of  all  monies,  dues, 
chattek,  and  valuable  securities,  belonging,  or  payable  to  any  body  corpo- 
rate, named  in  conjunction  with  the  said  borough,  in  the  said  schedules,  or 
to  any  member  or  officer  thereof,  in  his  corporate  capacity,  and  every  fine,  or 
penalty  for  an  oflence  against  this  Act,  the  application  of  which  has  not  been 
already  provided  for,  shall  be  paid  to  the  treasurer  of  such  borough ;  and  all 
the  monies  which  he  shall  so  receive,  shall  be  carried  by  him  to  the  account 
of  a  fund,  to  be  called  the  borough  fund.  It  is  therefore  clear  that  the  de- 
fendant has  no  right  to  retain  this  money ;  and  even  if  the  freemen  are 
entitled  to  receive  it  under  s.  2,  of  the  Statute,  the  treasurer  is  the  proper 
person  to  retain  it. — [Lord  Denman,  C.  J. — ^Does  it  appear  that  GooU  has  re- 
quested the  treasurer  to  demand  this  money!] — ^No ;  but  it  is  quite  clear  that 
the  defendant  has  no  right  whatever  to  retain  it.— [Lord  Denman,  C.  J. — 
I  assume  that  in  your  favour,  but  the  question  is,  whether  the  treasurer  is  not 
the  proper  person  to  make  this  application ;  or  whether,  at  all  events,  it 
ought  not  to  appear  that  he  has  been  required  to  demand  the  money.] — The 
applicant  is  a  freeman,  and  also  a  member  of  the  corporation,  and  therefore 
he  has  an  interest  in  these  funds. 

Lord  Dbnm AN,  C.  J. — This  rule  cannot  be  supported.  The  applicant,  Gooid, 
is  the  person  who  supported  the  resolution  that  this  money  should  be  paid 
to  the  defendant.  It  ought  to  have  been  shewn  that  an  application  was 
made  to  the  treasurer,  requiring  him  to  demand  the  money,  and  if  he  had 
made  the  demand,  the  money  would  probably  have  been  paid  immediately. 
If  we  were  to  hold  this  to  be  a  sufficient  demand,  we  should  entitle  any 
person,  having  the  remotest  interest  in  a  corporate  fund,  to  come  to  this 
Court  for  relief,  although  our  interference  was  not  desired  by  those  whose 
immediate  duty  it  is  to  receive  it. 

LmxBDALB,  J. — ^The  treasurer  is  the  proper  person  to  set  an  application 
like  this  in  motion. 

Williams  and  Colbruksb,  Js.,  concurred. 

Rule  disdiaiged 


eee  term  reports  w  tm  oufinra  bench. 


QmmU  Bf»€k  "^^  QuEEN  V.  OrBOORY. 

Whe^ii  libel  ^IR*  ^  W",  FOLLETT  had  obtained  a  rule  ntn  Tor  a  criminal  informatioo 
noblf^  with  a««n»t  the  editor  of  the  Satirtit  newspaper,  for  publishing  a  libel  which 

bignmy.  and  Imputed  to  a  nobleman  the  commission  of  bigamy,  and  that  the  issue  of  the 
ghfmil^  to'hii  second  marriage  were  illegitimate.  The  rule  was  obtained  upon  affidavits  made 
children,  and  a  by  the  party  libelled,  and  his  eldest  son,  and  also  by  his  wife^s  nearest  relatives, 
mation  had^'^  1*^^  affidavits  filed,  on  shewing  cause,  charged  that  a  fictitious  marriage  bad 
aTthe'appHca-  ^*^"  solemnized  between  the  party  libelled,  and  a  female  with  whom  he  had 
tion  oftherela-  afterwards  cohabited  in  Seotiimdf  as  his  wife,  and  that  she  was  alive  when  the 
iono^the  party  se<^nd  marriage  took  place.  The  affidavit  in  answer  denied  that  this  iodi- 
***rt2drti*"t" *  ^*^***^  ^^  ^^®'  ^"  represented  to  be  the  deponents  wife ;  but  did  not 
affidariu  and  ^^ny  that  a  criminal  intercourse  had  subsisted ;  and  the  conduct  of  the  partj 
theiJwSianf    ^»^**^  appeared  to  have  been  culpable  in  other  respects. 

and  it  appeared 

had  been  im-  Sir  /.  CompbM,  A.  G.,  in  shewing  cause  against  the  rule,  contended,  that 

tha!uh~o%er  ^  P^^J  ^^  >^^  entitled  to  a  criminal  information,  unless  he  came  into  Court 

innocent  par-  with  dean  hands. 

tiea  were  enti- 
tled to  have  the 

Ibloi^t!^''  ^'f^*  W.FoiUUwaAtL  F.  iZtcAorcb  were  heaid  in  auppoct  of  the  rule, 

and  contended,  that  the  affidavits  filed  on  the  otlier  side  ought  BOt  to  be  be- 
lieved. 

Lord  DufMAMt  C.  J. — I  do  not  feel  much  difficulty  in  saying  that  if  this 
rule  had  been  obtained  on  behalf  of  the  party  making  this  affidavit,  akme,  1 
shouki  not  have  consented  to  its  being  made  absolute ;  but  his  wife  and 
family  are  libeUed,  and  coDsidering  what  was  the  intention  of  the  libel  (a). 
and  to  warn  persons  like  the  defendant,  who  traffic  with  character,  that  the/ 
•hall  not  do  80  with  impunity,  I  am  of  opmion  that  the  other  innoeant  parties, 
who  midce  thtft  application,  are  entitled  to  have  the  rule  made  absolate. 

Pattbson,  Williams,  and  Ck>LBRiD€E,  Js.,  concurred. 

Rule  absoiuie. 

{a    Hic  affidavits  imputed  that  the  object  of  the  libel  was  to  obtain  moner  item 
the  party  accused. 
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Mattock,  Executor  of  T.  Southwood,  deceased,  v.  Kinglake.   QueerCs  bcw/i. 


r^GMURRER.  The  plaintiff  declared  as  executor  of  T.  Southwood,  de- 
ceased. The  declaration  stated :  For  that  whereas  before,  Ac,  the  said 
Thomas  Southwood,  since  deceased,  was  lord  of  the  manor  of  Taunton  Dean  ; 
nnd  whereas  also  at  the  time,  &c.,  there  were,  and  immemorially  had  been 
attached  and  incident  to  the  said  manor,  certain  offices  of  great  profit,  to  wit, 
the  offices  of  clerk  of  the  castle  of  Taunton,  and  steward  of  the  said  manor; 
and  the  right  and  power  of  appointment  of  persons  to  fill  the  said  offices  there, 
was,  and  immemorially  had  been,  vested  in  the  lord  of  the  said  manor,  for 
the  time  being,  as  to  the  said  lord  of  the  said  manor  seemed  fit ;  to  hold  the 
said  offices  either  by  patent  for  the  life  of  the  said  person  so  appointed,  or 
during  the  will  and  pleasure  of  him,  the  sud  lord  of  the  manor,  for  the  time 
being,  as  to  the  said  lord  seemed  meet ;  and  whereas  also  before  and  at  the 
time  of  the  making  of  the  bond  hereinafter  mentioned,  one  /.  H.  Gell  had  and 
hdd  the  said  offices  under  and  by  virtue  of  a  certain  appointment  thereto  by 
patent,  for  the  life  of  him,  the  said  /.  H,  Gell,  before  then  duly  made  to  him, 
by  the  brd  of  the  said  manor  for  the  time  being,  and  was  then  in  the  posses- 
sion and  receipt  of  the  emolument  of  the  said  offices ;  and  whereas  also  the 
said  Thomae  Southwood  afterwards,  and  whilst  he  was  such  lord  as  aforesaid, 
of  the  said  manor,  to  wit,  on,  &c.,  had  applied  to  and  requested  the  said  /. 
ff,  GeU  to  surrender  and  relinquish,  and  resign  unto  him,  the  said  Thomae 
Southwood,  then  being  and  as  such  lord  of  the  said  manor,  all  the  right  «f 
him,  the  said  /.  H.  Gell,  of,  in  and  to  the  said  offices,  and  of  and  in  the  profits 
thereof,  which  he,  the  said  /.  H.  Gell,  thereupon  agreed  to  do,  upon  the  said 
Tkomae  Southwood  securing  to  him,  the  said  /.  H.  Gell,  a  certain  annuity  of 
50/.,  for  the  term  of  his,  the  said  /.  H,  GeWe,  natural  life,  by  his,  the  said 
Thomae  Southwood^e  bond  or  obligation  in  writing,  which  the  said  Thomae 
Southwood  agreed  to  do;  and  thereupon  afterwards,  to  wit, on,  Ac.,  in  pursu- 
ance of  the  premises,  he,  the  said  Thomas  Southwood,  made  and  entered  into, 
and  ezeeuted  and  delivered  his  certain  bond  to  the  said  /.  H.  GeU,  in  the 
penal  sum,  of  600JI,  conditioned  for  the  payment  by  the  stud  Thomae  South- 
wood,  his  heirs,  or  administrators,  to  the  said  /.  H»  Gell,  or  his  assigns, 
during  his  natural  life,  of  one  annuity  of  60/. :  and  the  said  /.  H.  GeU  then 
had»  took,  and  accepted  the  said  bond  of  and  from  the  said  Thomas  South- 
teood^  and  thereupon  accordingly  duly  surrendered  into  the  hands  of  the  said 
Thomas  Southwood,  all  the  right  and  title  of  him,  the  said  /.  H,  GeU  of  and 
in  tbe  aaid  offices,  and  of  and  in  the  profits  thereof,  and  the  same  offices  then 
became  vacant,  and  all  right  of  appointment  thereto  thereby  became  vested 
in  the  said  Thomas  Southwood.  And  thereupon  afterwards,  to  wit,  on  the 
13th  o(June,  1825,  in  consideration  of  the  premises,  and  also  in  consideration 
of  the  said  Thomas  Southwood  permitting  the  said  defendant  to  hold  the 
said  offices  at  the  will  of  the  said  Thomas  Southwood,  being  lord  of  the  said 
manor,  he,  the  defendant,  promised  the  said  Thomas  Southwood,  in  his  life- 
time, to  pay,  out  of  the  fees  of  the  said  offices,  the  said  annuity  of  50/.,  so  as 
^foresaid  secured  by  the  said  bond  of  the  said  ITwmas  Southwood  to  the  said 
J.  H.  GeU,  bv  the  description  of  Mr.  GeU,  during  the  life  of  the  said  /.  H. 


Aor.  13. 
The  ^(^laration 
ftUted  that  tho 
lord  of  a  manor 
had  rtNjuetted 
one  G.,  his 
steward,  who 
held  an  ap- 
ix)intment  for 
life,  to  surren- 
der his  office,  on 
the  payment  to 
him  hy  the  lord 
ofan  annuity  of 
^l.  \mT  annum 
for  hi«  life, 
which  he  had 
consented  to 
do;  where- 
upon after- 
wards, in  con- 
sideration of 
the  premises, 
and  alto  in  con* 
sideration  of 
the  lord  per- 
mitting tne  de- 
fendant to  hold 
the  said  office 
of  steward  at 
0ie  will  of  the 
lord,  the  de- 
fendant pro- 
mised to  pay 
out  of  the  fees 
of  the  said 
office,  the  said 
annuity  of  501. 
during  the  life 
of  6.,  and  to 
indemnify  the 
said  lord  from 
the  payment  of 
the  said  annui- 
ty, so  long  as 
he,  the  defend- 
ant, should 
execute  the 
said  office; 
and  alleged  as 
a  breach,  that 
the  defendant 
had  not  paid 
the  said  annui- 
ty, or  indemni- 
fied the  lord. 
The  defendant 
pleaded,  that 
after  the  mak- 
ing the  pro- 
mise, the  lord, 
by  a  certain 
deed-poll,  gave 
and  ffrantea  to 
the  defendant 
the  office  of 
steward,  for  his 
life:— HcM. 
upon  special 
demurrer,  that 
the  plea  afford- 
ed DO  answer  to 
the  declaration. 
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GW/|  and  to  mdemiufy  tfa*  Riid  Tkomoi  Stmikwood  from  the  pajnaenior  the 
Mid  annuity,  so  loqg  a*  he,  the  defendant,  aboidd  eieeale  the  aid  ofioei, 
either  by  himself  er  deputy^  to  be  appmred  of  by  the  lajd  Tlmm  SauA- 
wood.  The  declamlaoit  then  avemd»  that  the  aaid  /.  A  GM  waaatilUMng, 
and  thai  the  defendant,  fnm  the  time  of  the  aaid  appomtin«at»  l^thff  to,  M 
ejMouled  the  said  offioei,  and  leeeiTed  the  proCta  thefeot 

Broaek,  that  although  the  ddendant,  during  the  life  of  the  siM  T.  Stmih^ 
wood,  whate  death  todk  phce  harelolbie,  to  wit,  on  the  lUi  JMhy»  1890,  did 
mH  and  traly  pay  to  the  aaid/.  J£  Ga^  the  said  annuity  efrM^andiaden* 
nify  the  aaid  TXeiiiaa  Sstiiftieeacl  and  hia  eatale  fitm  the  paynnnl  thoeoC  yet 
the  defendant  hath  from  thence  hitherto  Qontinnatty,  for  diireffa,  te«it,efevai 
yeaas  and  upwards,  dedtned  and  refbaed  to  make  any  tether  payments  is 
the  said  /.  H,  GeH  and  thereupon  the  plaintal^  aa  anoh  eaecuton  ss  sfive* 
aaid,  hath  been  called  upon  to  pay,and  paid,  for  and  in  mpnctof  thesndm- 
nuity,  the  sum  of  SOO/.  for  divers,  to  wit,  fonr  years'  anrntal  aasoimt,  fte. 

Hao^  that  after  the  making  of  the  said  promise  in  the  dedaration  mentionai 
and  in  the  life-time  of  the  said  Thomao  Southwood^  to  wit,  on,  Ac,  the  wd 
Tkemos  Stmihwood,  by  his  certain  deed  poll,  bearing  date,  on,  ftc^for  diven 
good  causes,  Ac,  gave  and  granted  to  the  defendsnt  the  offioss  of  stewnd 
and  eleik  of  his,  the  said  rAomot  8ouihwood*M  manor  aforeaaid,  dunDg  hii^ 
the  defendants,  life.  And  the  defendant  further  says,  that  he  thereupon  tias 
aocepted  and  agreed  to  the  aaid  deed  poll,  and  to  the  grsnt  of  the  ssid  offim 
therein  oontained ;  that  IVom  the  time  of  the  makiag  the  said  deed  poU 
hitherto^  he,  the  deihndant,  haa  eaerdsed  the  oflwes  therein  mentioned,  bdof 
the  aaam  oCeea  as  in  the  dedamtioo  mentioned,  trader  and  by  virtue  of  tke 
grant  in  the  said  deed  pdl  contained,  and  under  no  other  appeiatment,  rigfa^ 
title,  or  authority  whatsoever. 

Special  demurrer  and  joinder. 

The  plaiotiff'a  pointa  wers^  that  tho  plea  neither  nmountad  to  a  tmvene, 
nor  a  confeasion  and  avoidssioe  of  the  dedeiatiott. 

That  the  grant  of  the  dioes  for  Ufe^  inetead  of  opetatingaa  an  eatingiiid^ 
ment  of  the  fomer  eppointmeat^  was  a  confirmation  of  it,  in  the  oune  way 
that  every  other  grant  of  a  kifsr  estate^  to  a  party  hoUingnpacticnhvcsist^ 
operatea  in  oonfinnation  of  the  latter ;  and  that  the  contract  dedaard  on,  lod 
the  appointment  for  life*  were  not  necessarily  iacompatibfe^^Nit  aiight  wdl 
exist  in  law.  .     . 

That  if  the  piecarious  tenure  pf  the  oflkes,  at  the  will  of  the  Ion),  mw  % 
auffiden^canaidaiation  for  the  defendant^a  engagement  to  keep  dawn  theta* 
nvutyft  ^violeni  presumption  arose  in  favour  of  a  continuance  of  that  engage- 
ment, on  the  .oentinuation  of  that  eqloyment,  upon  the  confomalion  sad  ia* 
areaan  of  tho  defendant'a  interest  in  the  offices. 

Tbiitift  wai  not  to  be  auppoeed,  that  the  testator  would  voluntarily  pisee 
himself  in  a  worse  situation  on  conferring  a  boon  on  the  defendant,  by  tlie 
appointment  for  life,  aa.  he  would  do  if  he  relinquished  the  security  of  the 
gttVantee  \  and  that,  therefiNrei  an  Inevitable  condusion  aroae  in  the  sbseace 
of  aUl  eapeesa  pisovision  to  the  oootrary,  that  the  security  of  the  gusnalee 
waa  in  the  underilisodii«  of  the  parties,  to  continue  aa  loqg  as.theltestatur's 
estate  ^ma  UaWa  to  thia  bond  to  QM^  and  the  defendsnt  cnntiniiBd^  in  the 
asceipt  of  the  feea  of  tbaofioes. 
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That  ^  eontract  declared  on.  was  collateral  only  to  tlfo  iioking  of  ^ 
olHce$k  and  was,  tkerefore,  ujnaflected  by  the  grant  for  Ufe* 

Tlie  pointa  afaled  on  behalf  of  the  defendant  were  aa  Ibliows  :^- 

That  the  original  appointment,  being  at  the  will  of  the  testator,  and  the 
odkea  heitog  to  be  exercised  by  the  defendant,  or  a  deputy,  appn>%^  of  by 
the  testator,  the  whole  contract  related  to  what  was  to  take  place  during  tte 
lifo»titoe  of  the  tesUtor,  and  ceased  at  his  death. 

That  the  defendant  wonid  have  ceased  to  hold  theoffiees  upon  the  death  oC 
the  testator,  but  Ibr  the  grant  for  tile ;  and  that,  therefore,  the  present  hdd^ 
ing  of  the  offices  which  is  unconnected  with  that  contract,  forms  no  part  of 
the  coosideration  for  the  defendant's  promise,  and  does  not  come  within  the 
period  to  which  that  promise  extends:  That  the  subject  of  the  defendant's 
promise^  vix.,  the  continual  payments  of  the  annuity,  was,  by  the  contract 
declared  upon,  made  oo-eztensive  with  the  enjoyment  of  the  offices  under  and 
agreeably  to  the  terms  of  that  contract,  and  that  as  sa n  as  the  offices  ceased, 
by  the  assent  of  both  parties,  to  be  held  under  that  contract,  and  agreeably 
to  the  terms  of  that  contract,  the  liability  to  pay  the  annuity  also  ceased. 

That  the  whole  contract  respecting  ihe  holding  of  these  offices  merged  in 
the  subsequent  freehold  appointment  That  the  grant  for  life  under  seal 
must  be  taken  to  contain  all  the  stipulations  and  conditions,  under  which  the 
offices  thereby  granted  were  thenceforward  to  be  held.  That  the  rule  of  law 
that  a  contract  under  seal  always  imports  a  conaideratioo,  renders  it  both  un- 
necessary and  auperfluotts  to  express  a  valuable  conaideration  in  a  deed,  utt* 
leas  such  deed  be  intended  to  take  eflect  under  the  Statute  of  Uses,  and  that 
the  Court  will,  therefore,  take  notke  that,  as  the  fiu^t  is  well  known  to  be,  a 
good  and  Taluable  considemtion  may  have  existed  fbr  this  grant,  though  not 
expre9sed  upon  the  ti»ce  of  the  deed. 

Bere^  in  support  of  the  demurrer. — The  question  is,  whether  the  eontract 
as  stated  in  the  declaration,  is  answered  by  the  plea.  The  consideration  set 
out  to  support  the  promise  to  pay  the  annuity,  is  two4bld :  Ihrst,  it  is  in  con- 
siderataoB  of  the  "  premises,''  t.  «.  of  Mr.  t*W/  being  induced  to  give  up  his 
appomtment  in  return  for  the  annuity,  to  enable  the  lord  of  the  manor  to  ap- 
point the  defendant ;  and,  secondly,  "  in  consideration  of  (he  said  ThfrnaM 
Samikwoad  permittmg  the  said  defendant  to  hold  the  saki  offiees  at  the  will 
of  the  said  Tkomat  Southwaod,^  The  contract,  to  indemnify  S&mtkweod, 
extends  (hr  beyond  the  time  during  whwh  the  defendant  might  hokl  the  office 
wA  wJU,  fer  he  contracts  not  only  to  pay  the  annuity  to  Ggff,  but  also  ^  to 
indemnify  the  sakI  Thomas  SomiAwood  from  the  payment  of  the  said  annuity, 
80  long  as  he  the  defendant  ahould  execute  the  said  office,  either  by  himself 
or  deputy."  The  argument  on  the  other  skle  is,  that  the  defendant  was  re- 
leased  from  his  obligatkm  to  pay  the  annuity,  when  he  ceased  to  hold  the 
office  at  will,  by  being  appointed  for  life;  but  that  constructkNi  wouM  be  con^ 
trary  to  the  justice  of  the  case,  and  the  Court  will  not  adopt  it,  unless  the 
language  of  the  contract  imperatively  demands  such  a  construction.  The 
defendant  received  a  benefit  by  the  resignation  of  the  fbrmer  holder  of  the 
office,  and  t^t  is  a  portk>n  of  the  consideralkm.  The  consideration  is  quite 
snfficient  to  jupport  the  promise  by  the  defendant,  to  pay  the  annuity  as  long 
as  he  should  hold  the  office,  and  it  can  make  no  diflerenee  whether  the  office 
vas  held  at  will,  or  for  life,  except  that  the  latter  is  more  advantageous  to  the 
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Qwygf -gym,  defeixiant  than  the  former;  and  the  oonaideration  ia  quite  collaterrf  to  the 
appointment.  In  Skfp.  Touch.  316,  it  appears  that  the  appointment  for  life 
eaared  as  a  eonflrmation  of  the  former  estate,  and  therefore  it  doea  not  afibct 
any  of  its  incidents. 

/  Memning,  e&ntrd, — ^It  does  not  appear  that  the  defendant  indaoed  GeU 
to  resign  his  office,  by  undertaking  to  pay  him  the  annuity  during  his  life. 
SoufhwoodmniBe  the  application,  and  it  was  surrendered  upon  his  request.  The 
defendant  merely  undertook  to  pay  GeU  the  annuity,  for  so  long  a  time  as 
he  held  the  office  of  steward  of  the  manor,  and  could  serve  the  office  hy 
deputy ;  but  when  he  received  the  appointment  for  his  life,  he  was  no  longer 
able  to  serve  by  deputy,  and  he  held  under  a  new  and  difllerent  titlo. 
In  Brooke* M  Abr,,  tit.  Extinguishment  and  Suspension,  56,  it  is  said, 
"  Tenant  by  statute  merchant,  or  the  fike,  brings  an  assize ;  and  pending 
the  plea,  the  fee  simple  descends  to  him,  the  action  shall  therefore  abate,  be- 
cause the  descent  of  the  greater  estate,  extinguishes  the  less.  32  I/en,  6, 
30.*'  So  in  NorthenCi  Case  {a),  where  a  man  was  seised  of  a  manor,  and 
makes  a  lease  for  years  of  parcel  of  the  manor  to  a  man,  and  afterwards  makes 
another  lease  of  the  same  lands,  to  commence  after  the  determination,  sur- 
render, or  forfeiture  of  the  first  lease,  "  it  was  held  that  if  the  lessor  infeofled 
the  first  lessee  of  the  manor,  that  is  a  determination  of  the  first  lease,  and  the 
second  lessee  may  enter.'*  If  this  action  had  been  brought  whifst  the  de- 
fendant held  the  office  at  the  will  of  the  lord,  a  sufficient  consideration  would 
have  appeared,  but  now  there  is  no  sufficient  consideration  alleged  in  the  de- 
claration. The  consideration  was  a  continuing  one,  t.  e.  that  the  lord  would 
nllow  the  defendant  to  hold  the  offices  at  will,  but  it  does  not  appear  that  tlie 
grant  made  to  the  defendant  under  seal  for  life,  contained  any  stipulation  that 
the  annuity  should  be  paid  by  the  defendant.  The  deed  poll  must  be  looked 
at,  as  shewing  a  new  contract  between  the  parties  which  abrogated  the  first. 
The  second  contract  was  under  seal,  and  therefore  it  is  not  necessary  to  state 
upon  the  face  of  it,  upon  what  consideration  it  was  made,  but  the  Court  will 
intend  that  it  was  made  upon  some  good  and  sufficient  consideration.  At  all 
events,  the  declaration  discloses  a  contract  which  is  illegal. — [Lord  Denman^ 
C.  J. — You  cannot  be  heard  upon  that,  as  it  is  not  i^n?  of  the  points  marked 
for  argument  (ft).] 

Bere  was  heard  in  reply. 

Ix)rd  Penman,  C.  J. — The  only  question  is,  whether  the  change  in  the 
tenure  of  the  defendant's  office,  put  an  end  to  the  agreement  made  with 
Mr.  Smtthwood ;  it  appears  to  me  that  it  did  not.  The  defendant  agreed 
to  pay  the  annuity  of  50/.,  and  to  indemnify  Mr.  Sovthtcood  from  the  pay- 
ment of  the  same,  so  long  as  he,  the  defendant,  should  execute  the  offices 
either  by  himself  or  deputy.  It  is  true  that  the  defendant  entered  upon  the 
nf?ices  at  the  will  of  the  lord,  and  that  he  was  aflerwarus  appointed  for  life ; 
but  I  assent  to  the  answer  which  has  been  made  to  the  defendant's  objections 
on  this  ground.     The  defendant  continued  to  be  steward,  after  he  received 

(a)  Hetlev,  55.  (&)    See    Brogden  v.   Marrioii,  I 

Hudges,  383. 
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the  appoiDtment  for  life,  and  he  continued  to  receive  the  fees  and  enioloments  Qm«ii'«  Benek> 

of  the  (yfficea.    JEle  is  not,  therefore,  in  a  situation  to  say,  that  he  did  not  hold  mattock 

the  offices  at  the  will  of  the  lord,  but  he  reroaios  liable  to  pay  the  anmitty  id  r. 
pursuance  of  the  agreement, 

Pattbso^,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judg- 
DieDt  It  is  said  that  the  defendant  agreed  to  pay  the  aunuity  for  such  time 
only  us  he  should  hold  the  offices  at  the  will  of  the  lord,  but  the  declaration 
states  no  such  contraci ;  the  defendant  agrees  to  indemnify  Southwood  from 
the  payment  of  the  annuity,  so  long  as  he  should  execute  the  said  offices  by 
himself  or  deputy.  I  adroit,  that  after  the  defendant  was  appointed  for  life, 
he  held  the  offices  under  that  grant,  and  not  under  the  original  appointment, 
but  he  does  not  on  that  account  cease  to  hold  the  offices.  I  can  understand ' 
that  if  Southwood  had  died,  without  granting  the  offices  for  life  to  the  defend- 
ant, the  argument  raised  to  day  might  have  been  successful.  The  doctrine 
of  merger  is  not  applicable.  It  was  very  ingeniously  contended  that  the  con- 
sideration for  the  premises,  was  allowing  the  defendant  to  hold  the  offices  at 
will,  and  that  it  was  a  continuing  consideration  ;  but  the  plea  discloses  that 
the  defendant  continued  to  hold  the  offices,  and  to  receive  the  fees  under  an 
appointment  for  life,  which  was  a  more  favourable  holding  than  the  former 
one.  I  do  not  decide  this  case,  on  the  ground  that  all  the  introductory 
circumstances  mentioned  in  the  declaration,  can  be  considered  as  a  portion  of 
the  consideration ;  because  there  is  no  averment  that  the  defendant  had  an> 
notice  or  knowledge  of  the  facts  which  are  there  stated. 

Williams,  J.,  concurred. 

Coleridge,  J. — We  have  only  to  determine  whether  the  plea  contains  a 
good  answer  to  the  declaration,  without  considering  whether  the  contract  is 
illegal.  The  declaration  states,  that  in  consideration  of  the  premises,  and  of 
Soutk%oood9  permitting  the  defendant  to  hold  the  offices  at  his  will,  the  de* 
fendant  promised  to  pay  the  annuity,  not  for  such  a  period  as  he  held  the 
offices  at  will,  but  so  long  as  he,  the  defendant,  should  execute  the  said 
offices,  either  by  himself  or  deputy.  That  amounts  to  a  contract  made  on  a 
sufficient  consideration,  that  the  defendant  shall  pay  the  annuity  as  long  as 
he  holds  the  offices.  The  defendant  does  not  contend  that  he  has  ceased  to 
hold  the  offices  :  he  says,  that  he  does  not  hold  at  the  lord's  will,  but  by  a 
more  certain  title ;  that  is  clearly  an  insufficient  answer.  I  am  glad  that  we 
are  enabled  to  come  to  this  conclusion,  because  the  defendant  has  obtained  a 
benefit  by  exchanging  a  precarious,  for  a  more  certain  tenure.  I  was  at  first 
struck  by  the  argument,  that  the  offices  can  no  longer  be  executed  by  de- 
puty, but  as  the  defendant's  promise  is  to  pay  so  long  as  he  continues  to  ex- 
ecute the  offices,  there  is  no  weight  in  that  objection. 

Judgment  for  the  plaintiff. 
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CSqdrington  v.  Llotd. 

WfUMPREYf  in  Trinity  Thrm  last,  had  dbtamed  a  rafe»  to  iiliew  ctnse 
piwMtotW  ^^y  ^  '"'^  ^"^  aotke  of  trial,  in  this  case,  Bboald  not  be  tet  mde 

whol«dM^r».  for  irregnkrity,  with  costs.  The  case  had  been  before  WiiUam$,  /.,it 
pSatif  niMt  chambers,  who  was  of  opinion  that  the  proceedings  were  itregnkr.  Tbe 
•a  umie  infiMrt,  question  in  issue  was,  whether  it  was  necessary  that  the  jnty  prooeu 
md  AH  !««•  ia  should  be  as  well  to  try  the  issue  in  fact,  as  to  assess  damages  in  so  isne 
otherTtheVo.  ^  ^^>  where  two  pleas  were  pleaded  io  ik§  muM  eaunt  in  the  deeluition; 
per  form^th*  to  one  of  which  the  plaintiflT  demurred,  and  to  the  other  joined  en  issoe  in 
'  fact. 

Wighiman  shewed  cause  (a),  and  contended  that  a  vmire  tarn  qvam,  vu 
nnneoessary ;  because,  if  a  verdict  was  found  for  the  plaintiff  on  the  issue  in 
law,  the  damages  would  be  ascertained,  and  if  for  the  defendant,  no  damaies 
need  be  assessed.  He  cited  Pipper  v.  Whalley  (6),  where  it  was  held  to  be 
unnecessary  to  set  out  in  the  issue,  a  previous  plea  in  abatement  sod  judg- 
ment of  ftipondeai  oumUt  thereon,  upon  the  ground  that  these  proceedings 
were  quite  immaterial  to  the  question  to  be  ultimately  tried  between  the 
parties. 

Bimfrty  supported  the  rule. 

Cur.  ad9.  vuiL 

Lord  Dknman,  C  J.,  in  this  Term  delivered  judgaieot — The  question  in 
this  case  in  substance  amounts  to  this,  whether  it  be  necessary  that  the  jury 
process  should  be  as  well  to  try  the  issue  in  fiict,  as  to  assess  damages  on 
the  issue  in  law,  in  a  case  where  two  pleas  are  pleaded  to  the  same  count,  to 
f  Hie  of  which  the  plaintiir  replies,  and  to  the  other  detours,  so  that  an  isnie  in 
fact,  and  another  in  law,  arises  out  of  the  same  count.  It  is  said  that  a  MstVt 
tarn  quam  cannot  be  requisite,  because  if  the  jury  find  the  issue  in  &ct  for 
the  plaintiff,  they  will  of  course  assess  the  damages  also^  which  must  ob- 
viously be  the  same  as  would  be  assessed  on  the  issue  in  law,  and  if  tbey 
find  it  for  the  defendant,  the  action  is  defeated,  and  no  damages  can  be  rsco- 
vered.  This  argument  is  quite  just  in  the  event  of  the  jury  findiog  for  ik 
plaintifi^  but  if  they  should  find  for  the  defendant,  it  is  still  possible  that 
the  plea  may  be  held  bad,  end  that  the  Court  may  give  judgment  ibr  tbe 
plaintiff,  notwithstanding  the  verdict ;  if  they  should  do  90,  and  also  gi^e 
judgment  for  the  plaintiff  on  the  dennirrer,  he  will  be  entitled  to  dsm^. 
and  a  second  jury  will  be  summoned  to  assess  them ;  whereas  if  the  venve 
in  the  first  instance  had  been  iam  qwun^  they  would  have  been  assessed  br 
the  fint  jury.  The  practice  has  uniformly  been  to  award  a  9€mr$  imn  fum 
in  similar  cases ;  and  as  there  is  a  possible  state  of  circumetaaoes  whidi  msj 

(a>  June   14,  tor.  Lord  />efiffiaii,  (fi)  1  Har.  &  Wol.  480. 
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lead  to  the  summoning  of  n  second  jury,  if  that  form  be  not  adopted,  this  Qufgr',  t^.^n^ 
is»ue  is  incorrect  in  not  adopting  it,  and  the  rale  to  set  it  aside  as  irregular,  coDRiNCTor 
must  be  made  ubsuliiU'.  '       i  *'* 

Rule  absolute. 


The  Queen  v.  The  Select  Vestry  of  St.  Margaret's,  J^or.22. 

Leicester. 

DALGUV  had  obtained  a  rule  nisi,  calling  upon  the  defendants,  the  select  A  local  Act  rp- 

vestrjrroen  of  St,  Margaret,  LeiceMter,  to  shew  cause  why  a  manda-  Jes^y  ^om*^ 

mu$  should  not  issue,  commanding  them  to  levy  a  rate  for  the  repair  of  the  IJ^'J^^^  ^Jt",^  f  ,J.^ 

churches  and  burial  ground  of  St,  Margaret  My  Leiceeter,  and  for  other  pur-  the  reliefof  the 

poses,  to  which  church-rates  were,  by  law,  liable.  FoTthe  suppo^rt 

The  affidavits,  which  were  sworn  the  9th  of  /une,  disclosed  the  following  and  rennir  of 

^  ^  ^  the  chiirchw, 

StatennentS.  aodnte-payen 

On  the  80th  April,  1838,  the  defendants  came  into  office  as  the  select  JJ'^I^T*'^^*'" 

▼estry,  elected  under  2  W,  4,  c.  x.  (a).     (Local  and  personal).  the  TeBtry,  and 

On  the  21st  May,  1838,  the  churchwardens  presented  a  requisition,  to  a  glU^^r  See- 
meeting  of  the  select  vestrv,  which  set  forth  the  clauses  in  the  Local  Act,  aione.    It  wm 
by  which  the  select  vt-stiy  were  nuthurized  and  required  to  make  a  rate ;  and  that  nothing  in 

the  Act  con- 
tained should  avoid  any  ecclesiastical  law.  or  in  any  manner  interferewithpersont-htring  eccle- 
siastical jurisdiction  over  the  parish  >-HfM,  1,  that  notwithstanding  this  saving  of  ecclesiasticiil 
right*,  this  Court  had  jurisdiction  to  issue  a  mandamuM  to  compel th«  testrjr  to  make  such  a  ri«te 
lor  the  repair  or  the  churches.  2.  That  a  irenersl  refusal  to  do  either  of  two  things,  one  of  which  the 
▼estry  was  required  to  do  by  the  Act  of  Parliament,  was  sufficient  to  entitle  the  churchwardens 
to  s  mandamuM,  8.  That  a  colourable  adjournment  of  the  question,  under  the  pretence  ol  waiting 
vntil  the  church  wafdena  had  furnished  estimates  of  the  aum  of  money  which  would  be  required 
for  the  re;)air  of  the  churches,  was  equivalent  to  a  positive  refusal  to  make  a  late. 

(a)  Intituled,  "An  Act  for  better  for  any  piirpoRe  to  which  church-rates 

assessing  and  collecting  the  poi>r  and  are  or  shall  liv  law  be  applicable. 

oHrar  parochial  rates,  &c.,  of  the  Parish  Sec.  65  eiiaots.  That  whereas  by  the 

of  St.  Margareif  in  tlie  Borough  and  several  laws  now  in  force,  churchward 

County  of  Leicester.^*  dens  and  overseers  of  the  poor,  in  the 

Sec.  39  enacts,  That  it  shall  be  law-  execution  of  the  duties  of  their  offices, 
fol  for  the  select  veAtry,  snd  they  are  may  incur  expenses,  or  be  liable  to  pay- 
hereby  authorised  and  required  from  men ts  for  the  raising  or  payment  where- 
time  to  time,  so  often  as  occasion  shall  of  they  may  by  law  levy  special  and 
require,  to  tax  and  assess,  upon  all  and  distinct  rates,  or  may  apply  money  raised 
every  the  tenants  and  occupiers  of  by  them  for  tlie  relief  of  the  poor,  the 
houses,  ke,  within  the  said  parish,  ac-  select  vestry  shall  and  they  are  hereby 
cording  to  the  respeciive  annual  value  required,  on  the  demand  of  the  said 
thereof,  rates  for  the  maintenance  and  cli u re li wardens  and  overseers,  or  the 
relief  of  the  poor  of  the  said  parish,  major  part  of  them,  to  pay  and  advance 
and  for  defraying  all  expences  incident  to  such  diurchwardcns,or  to  reimburse 
thereto  or  connected  therewith,  or  fur  to  tham,  out  of  the  rates  for  the  relief 
any  purpose  to  which  poor  rates  are  nr  of  the  poor,  to  be  raised  or  received  by 
shall  by  law  be  applicable,  and  rates  for  virtue  of  this*  Act,  all  sums  of  money  to 
Me*  smpft^ri  ami  repair  of  the  chvreSes  tlie  ]>aym«nt  nf  which  the  said  church- 
oMdkirial  ground  of  the  said  parish^  wardeus  aud  aversesrs  of  the  poor  shall 
and  fur  defraying  all  the  expences  inci-  or  may  he  liable  by  law,  or  which  they 
dent  thereto  or  r^innectvd  therewith,  or  shall  have  lawfully  incurred  or  paid  io 

VOL.  I.  2  z 
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Qu£tn*t  lUmdt.    also  th«t  the  select  vestrjr  for  the  previous  year,  had  neglected  or  refufietl  fr» 

TbeQuiBN      ""^^®  * "^^>  ^  ^  advance  the  rhurchwardens  any  sum  of  money  for  defniy- 

V.  ing  the  eipences  which  thev  had  incurred  in  the  execution  of  their  office ; 

The  ^aImsI  %r  m  •  ^ 

VMtiTofST.  ^^^^  ^^  present  churchwardens  had  immediate  occasion  for  money  for  the 
MAftoAaiT't,  repairs  of  the  church,  and  they  therefore  required  the  vestrymen  *'  to  make  a 
church-rate  of  2d.  in  the  poiuid,  or  at  and  after  such  other  rate  in  the  pound, 
as  the  select  vestry  should  see  (it,  or  to  pay  and  advance  to  the  churchwar- 
dens out  of  the  poor-rates,  an  adiu^uate  sum  for  the  necessary  repairs  of  the 
churches,  and  for  such  other  purposes,  as  a  church-rate  is  by  law  applicable 
to  ;^  and  it  was  also  stated,  that  if  the  select  vestry  refused  to  comply  with 
the  above  requisition,  the  churchwardens  intended  to  apply  for  a  numdamtrt. 
On  the  4th  of  /«»«,  a  meeting  of  the  select  vestry  was  convened,  but  no 
business  was  transacted,  in  consequence  of  four  only  of  the  vestry  being 
present ;  but  on  tlie  8th  of  June^  a  meeting  was  held  in  pursuance  of  an  ad- 
journment, and  a  cli«rch-rate  of  2d.  in  the  poimd  was  then  proposed  and 
seconded.  The  vestrymen  were  then  informed,  that  to  the  best  of  the  belief  of 
the  churchwardens,  a  sum  of  200/.  wou^d  be  necessary  for  the  repairs  of  the 
church,  but  as  they  had  no  funds,  they  had  been  unable  to  employ  a  sur- 
veyor to  make  an  estimate ;  but  after  the  above  statements  had  been  made, 
the  ibllowing  amendment  was  proposed  and  carried  by  the  vestrymen. 
**  That  as  for  several  years  past,  charges  have  been  introduced  into  the 
churchwardens^  accounts  which  this  vestry  consider  to  have  been  illegal,  the 
churchwardens  be  now  requested  to  furnish  each  member  of  this  vestry  with 
a  copy  of  the  items  of  the  eipenditure  they  contemplate  in  the  rate  they 
now  ask  for,  and  that  this  vestry  do  adjourn  for  the  future  consideration  of 
this  question  to  Monday  evening,  the  18th  of  June  instant/'  The  affidavits 
then  stated  that  it  was  believed,  that  the  select  vestrymen  neglected  to  attend 
at  the  meeting  of  the  4th  June,  wilfully  and  cnliusively,  for  the  purpose  of 
delay  ;  and  that  the  vestry  for  the  previous  year,  seven  of  whom  where  in 
the  new  vestry,  had  poi^i lively  refused  to  make  any  rate  for  church  repairs, 
and  that  it  was  believed  that  the  same  system  of  procastination  was  again 
put  in  force,  with  a  view  to  defeat  the  demand  made  by  the  churchwardens. 
The  affidavits  m  reply  stated,  that  Whii  Monday  fell  u|ion  the  4th  of  Jicfie, 
and  that  the  meetin^^  of  the  vestry  had  been  inadvertently  fixed  for  that  day, 

the  execation  of  their  office,  and  for  tlie  and  he  it  further  enacted.  That  this  Act, 

payment  and  reimbniveroent  of  which  or  any  thing  herein  contained,  shall  not 

the  fiaid  churchwardens  and  oventeeni  extend  or  be  conKtnied  to  extend  to  in- 

mieht  lawfully  have  raised  any  sperini  validate    or    avoid    any    ecclesiastical 

and  distinct  rate,  if  this  Act  had  not  law  or  constitution  of  the  Church  of 

been  passed,  or  might  hare  applied  an)  England,  or  to  destroy  or  in  anywise 

money  raised  by  them  for  the  relief  of  ahndge  or  control  anv  of  the  rights  or 

the  poor.            '  powers  of  the  Lord  Bishop  of  Ltnco/ii, 

Sees.  68  &  69,  direct  that  all  rates  or  the    prehendarv  of  the    prebendal 

made  under  the  authority  of  the  Act  church  of  the  said  parish  of  St.  Mar- 

maybe  recovered  by  diNrress  and  im-  ^nref,  or  of  any  other  persoii  or  persons 

prisonnient.               '  having  ecclesiastical  jurisdiction  in  or 

Soc.  77*  empowers  tlie  sehxt  vestry  over  the  said  parish,  or  in  any  manner 

to  remit  rates  to  indigent  persons.        '  to  aflfect  the  jurisdiction  of  theio,  or  any 

Sees.  92  &  93  give  an  appeal  against  of  them,  in  or  over  the  said  parish,  or 

any  rati* ;  first,  to  the  select  vestry,  ami  in  or  over  any  matter  or  thing  concern- 

aftpni'ards  to  tlie  Court  of  Quarter  Ses-  ing  the  chun-hes  of  the  said  parish,  or 

9iona.  (ill*  ministers  thereof. 

Si;c.    103  enacts,    Provided   alwavs, 
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and  that  cons^equently,  it  was  inconvenient  for  many  of  the  members  to  attend.    Queen^s  reu-h. 
That  on  the  8th  otJune,  the  select  vestry  did  not  require  any  minute  detail     iheOvvLs 
of  the  particulars  of  the  proposed  expenditure,   but    that    they  required  r. 

some  kind  of  estimate,  which  the  churchwardens  could  and  ought  to  have  Wst^  of  x. 
furnished,  inasmuch  as  on  former  occasions,  the  churchwardens  had  devoted  Maag  rt  r^, 
money  raised  by  rates,  for  illegal  and  improper  purposes.  That  the  adjourn- 
ment for  ten  days  was  proposed,  for  the  purpose  of  enabling  the  churchwar- 
dens to  furnish  such  information,  and  that  the  select  vestry  had  not  refused, 
but  were  willing  to  take  into  consideration  the  requisition  of  the  churchwar- 
dens, provided  they  had  been  furnished  with  the  requisite  information.  It  was 
also  stated  that  a  public  meeting  had  been  held  by  the  rate-payers  of  the 
parish,  at  which  the  affidavits  of  the  churchwardens,  and  also  of  the  vestry- 
men, had  been  read,  and  that  at  such  meeting,  a  vote  approving  of  the  con- 
duct of  the  vestrv,  had  been  passed. 

Sir  J.  Campbell y  A.  C,  IVaddington,  and  MeUor^  shewed  cause. 

1.  The  Court  will  not  issue  a  mandamu$j  to  compel  the  churchwardens  to 
repair  a  parish  church ;  because  it  is  a  subject  purely  of  ecclesiastical  juris- 
diction. The  King  v.  St,  Peter  e,  Thetford{b).  It  is  true,  that  the  local 
Act  of  Parliament  requires  the  select  vestry  to  make  a  rate  for  the  repair  of 
the  churches,  and  under  ordinary  circumstances  a  mandamue  would  lie  to 
compel  the  parties  to  comply  with  the  directions  of  the  Statute;  but  the 
103d  section  enacts  in  the  most  express  language,  that  nothing  in  the  Act 
contained,  shall  extend  to  invalidate  or  avoid  any  ecclesiastical  law,  or  consti- 
tution of  the  Church  of  England,  or  in  any  wise  destroy,  abridge,  or  control 
any  ecclesiastical  rights. — [Coleridge,  J. — The  y3d  section  gives  an  appeal  to 
the  Court  of  Quarter  Sessions,  so  far  therefore  the  jurisdiction  of  the  Ecclesiastical 
Court  is  interfered  with.] — In  The  King  v.  St,  Margaret e,  WeetnUneter  (c), 
where  a  mandamus  was  applied  for,  to  compel  the  churchwardens  and  ves- 
trymen to  make  a  rate  for  the  repairs  of  a  church  under  the  provisions  of  a 
local  Act  of  Parliament,  it  is  said  that  although  this  Court  will  not  interfere 
by  mandamus  to  compel  the  churchwardens  to  make  a  church-rate,  which  is 
properly  of  ecclesiastical  cognizance,  the  rights  and  powers  of  which  are 
saved  by  the  Act ;  yet,  they  will  put  in  motion  those  functions,  in  ordine  ad, 
t.  «.  to  assemble  in  order  to  inquire  and  agree  whether  it  be  fit  that  a  rate 
should  be  made.  The  snvin^  clause  in  the  Act  of  Parliament,  now  before 
the  CourU  is  quite  as  strung  as  that  mentioned  in  the  case  last  cited; 
therefore  the  Court  will  not.  issue  a  mandamus,  to  compel  the  vestry  to 
make  a  rate,  but  merely  to  require  them  to  meet,  in  ordine  ad, 

2.  Another  objection  to  this  application  is,  that  the  requisition  made  by 
the  churchwardens  is  in  the  alternative,  viz.,  to  make  a  church-rate,  or  to  ad- 
vance a  sufficient  sum  of  money  out  of  the  poor^s  rate.  The  churchwardens 
ought  to  have  pointed  out  the  specific  duty  which  titey  desired  the  vestry 
to  perform.  If  the  rate  had  been  made  at  2d,  in  the  p  und,  then  a  much 
larger  sum  than  was  necessary,  would  have  been  raised,  and  the  vestry  were 
entitled  to  see,  by  proper  estimates,  that  the  money  was  required. 

3.  But  on  the  merits  of  the  case,  the  parties  are  not  entitled  to  a  manda- 

(li)  5  T.  B.  364.  (c)  4  M.  &  Scl.  250. 
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c^Hi-^fi*.  ^«ii.ir     fit««.    Before  such  a  writ  eui  itstie,  tlieie  must  be  a  dear  and  cunlenip 

ous  refuAal,  to  perfonn  the  duty  iHiidi  the  law  has  imposed  upon  the  farty, 
agaiost  whom  the  application  it  made.  It  appears  that  an  infbrmal  and  in>- 
proper  requisition  was  originally  made,  and  the  adyournment  to  the  4th  of 
June,  was  clearly  an  accidental  ocoorrence.  If  the  adjournment  had  tMeU 
merely  coUiiirable»  it  nught  be  said  that  it  amounted  to  a  positive  mfsiiat-fo 
make  a  rate ;  but  no  sudi  presumption  arises.  The  Act  of  Parliament  clearly 
gires  the  select  restry  a  discretion  as  to  the  amount  of  the  rate  which  waa 
to  be  levied,  and  th^  were  entitled  to  receire  some  positiTe  information  as  to 
the  amount  of  the  repairs  and  other  charges.  The  adjournment  until  the  12th 
of  June,  was  not  therefore  an  unnecessary  delay ;  and  the  churchwardens 
were  not  entitled  on  the  9th  oiJune,  to  prepare  affidaTits  for  the  purpose  of 
msking  this  application.  The  Testrymen  are  annually  elected,  and  there- 
fore the  proceedings  of  former  Testries,  ought  not  now  to  influence  the  Court. 

Balguy^  in  support  of  the  rule.— It  is  admitted  that  the  churdies  are 
out  of  repair;  and  the  affidants  do  not  deny  the  bnputation  whidi  is  csst 
upon  the  restry,  t.  #.  that  the  same  system  of  procrastination  has  been 
pursued  as  upon  former  occasions^  fi>r  the  purpose  of  refusing  to  repair  the 
churches.  The  ac^oumment  until  a  day  after  Term,  eflectuaiiy  prevented 
any  application  for  a  numdamue^  if  the  churchwardens  had  waited  to  ascer- 
tain what  course  would  lie  taken  by  the  vestry  upon  that  occasion.  The 
vestry  had  no  right  to  reiiuire  estimates,  because  the  churchwardens  had  no 
money  in  hand  to  pay  for  them.  The  3:^th  section  of  the  local  Act,  imoera- 
ti%ely  requires  the  vestry  to  raise  money  to  repair  tlie  churche<i,  nrid  \\\\% 
Court  has  jurisdiction  to  compel  obedience  tu  nn  Act  of  Parliamt*ni,  notwith- 
standing the  saving  of  the  ecclesiastical  jurisdiction.  T%e  King  v.  St,  Mar- 
gar^  e,  Weiffmneier,  is  not  in  point,  because  the  bail  Act  in  that  case,  tnerel.v 
provided  for  the  equal  contribution  by  two  parishes  towards  the  support  of 
the  churches. 


Lord  DifQf  AN,  C  J.-— This  is  an  application  for  a  mandamHe,  to  compel  a 
select  vestry,  acting  under  a  local  Act  of  Pisriiament,  to  make  a  rate  for  the 
support  and  repair  of  the  parish  churches,  and  for  other  purposes.  It  ap- 
pears by  the  affidavits  that  a  former  vestry  had  altogether  refused  to  make  a 
rate,  after  repeated  applications  had  been  made,  and  the  deponents'  say 
that  they  believe  the  same  system  of  procrastination  is  now  in  the  course  of 
lieing  adopted.  The  requisition  required  the  vestrymen  to  make  a  rate,  or 
to  advance  an  adequate  sum  of  mom^y  out  of  the  poor^s  rate  but  no  determi- 
nation has  been  come  to,  and  the  question  is,  whether  there  has  been  any  refusal 
JO  comply  with  the  demand  made  by  the  churchwardens.  If  the  adjournment 
was  only  colourable,  then  there  has  been  a  sufficient  refusal ;  and  it  appears 
to  roe,  that  demanding  an  estimate  of  the  amount  of  the  repairs,  was  a  mere 
colourable  proceeding,  because  the  churchwardens  had  no  funds  with  which 
to  pay  for  an  estimate,  and  they  would  have  required  a  retrospectiye  rate  if 
they  had  employed  surveyors.  It  also  appears,  that  the  vestry  was  adjourned 
until  the  18th  of  June,  a  day  after  Term,  when  it  would  be  too  late  to  make 
an  application  to  this  Court.  I  am  therefon;  of  opinion,  that  the  church- 
ward^fis  are  justified  in  applying  for  this  rule. 
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The  next  oS^tion  is,  that  this  Court  cannot. call  upon  the  select  vestry  Qtusen^  Bench, 
to  make  a  rate,  but  that  the  numddmus  will  issue  merely  to  compel  the 
vestry  to  assemble  to  consider  the  question ;  but  I  think  our  powers  are  not 
80  limited.  When  an  Act  of  Parliament  imposes  a  temporal  duty  upon  a 
select  veslry,  aid  they  refuse  to  perform  it,  this  Court  has  given  to  it  by  t^ 
Act  of  Parliaveiit,  full  authority  to  compel  an  obedience  to«its  provisional 


The  QuESW 

V. 

The  Select 
Vwtry  of  St 

MABOARKT'a^ 
LEtCUTUU 


Pattkson,  J. — ^It  is  not  necessary  to  go  through  the  facts  of  this  case, 
but  I  am  of  opinion,  that  the  proceedings  of  the  vestry  were  merely  colour- 
able, and  that  the  parties  are  entitled  to  come  to  this  Court  for  relief.  As  to 
the  other  point,  Ike  King  v.  Si,  Margarets,  WeMiminster,  is  distinguishable, 
because  in  that  case,  there  was  no  select  boay  appointed'  bv  a  local  Act  The 
saving  of  ecclesiastical  rights  by  the  iOSd  section  of  the  Act,  does  not  take 
away  the  jurisdiction  which  is  given  to  this  Court,  by  the  Act  of  Parliament 
itself.  There  may  be  a  concurrent  jurisdiction,,  but  it  is  not  necessary  to 
determine  that  point. 


Williams,  J. — I  am  of  the  same  opiniot .  It  is  said  that  the  vestrymen 
were  improperly  required  to  grant  a  rate  of  2d.  in  the  pound ;  but  it  is  to 
be  observed,  that  the  requisition  goes  on  to  say,  "  or  at  and  after  such  other, 
rate  in  the  pound,  as  the  select  vestry  should  see  fit."  It  is  not  denied  that 
the  churches  were  out  of  repair,  or  that  200il  was  not  a  proper  sum  to  be 
granted,  for  the  purpose  of  doing  the  repairs.  J  have  no  doubt  as  tg  iho 
jurisdiction  of  this  Court,  The  Statute  shews,  that  this  is  a  matter  of  tcni- 
ponil  cognizance. 

Coleridge,  J. — Three  grounds  are  taken  to  shew  that  a  mandamus  oug4)t 
not  to  issue;  first,  that  the  matter  is  of  ecclesiastical  cognizance^  secondi.v, 
that  the  demand  was  improperly  made  in  the  alternative  ;  and  thirdly,  that 
no  absolute  refusal  to  make  the  rate,  has  been  proved.  The  last  point  has 
been  exhausted.  As  to  the  requisition  being  in  the  alternative^  it  is  sniil  ihti  t 
the  demand  was  wrong,  because  it  required  the  vestrymen  to  do  one  of  two 
things.  If  the  parties  could  not  be  compelled  to  do  either  of  the  things 
which  were  required,  there  would  be  something  in  the  argument;  bwt  if  they 
were  bound  to  do  one  of  the  things  demanded,  and  they  refused  to  do  eiilier, 
it  seems  to  me  that  sufficient  ground  is  laid  for  issuing  a  matuUtmus, 

The  third  point  is  of  more  importance.  It  is  not  necessary  to  touch  Tie 
hing  V.  St.  Margaret's,  Westminster,  But  we  must  look  at  the  whole  of 
the  dniises  in  the  local  Act  of  Parliament,  and  when  it  is  seen,  that  the 
niakini?  of  n  chnrch-wUe  is  treated  all  the  way  through^  as  a  matter  of  tepi- 
ponl  co^mizaiM-e,  I  cannot  think  that,  the  103d  section  ought  to  be  con- 
strued, as  contLiuled  for  on  behalf  of  the  defendants.  The  39th  section  re- 
quires the  vestry  to  impose  a  rate  .for  the  repair  of  the  churches;  and  the 
6'<th  and  69th  jiives  extraordinary  powers  for  its  collection.  The  77th  seo- 
tiim  pives  a  power  to  remit  rates,  which  is  unknown  to  the  ecclesiastical  law  • 
and  the  »3d  stction  gives  an  appeal  to  the  Court  of  Quarter  Sesskins.  All 
these  clauses  must  be  struck  out,  to  give  the  ecclesiastical  Court  the  powers 
which  are  said  to  be  preserved  ty  the  103d  section.    There  may,  or  may  not 
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QwT-n**  Benrft.  l)e  n  Concurrent  jurisdiction,  but  at  all  events  it  is  clear  that  this  Court  ha£ 
puwi-r  to  interfere. 

Rule  ab:»o1ufe  (d). 


The  QutBN 
r. 

The  Select 
Wtn  of  St. 

MAIlb\ltlT*8, 

Leicester. 


(r/)  In  llUarif  Term,  1S30,  this  caw 
vas  again  heture  tlieCiMirt,  on  the  iuffi- 
cifcnc?  of  the  defendant's  return  tu  the 


mafidamvjt,  and  al«e,  in  the  Sitlia»f 
alter  Triuitif  Tenn,  when  the  reUiro 
was  held  tu  be  goiid.     See  fwst 
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MuRLBY  V.  Sherren,  Grekniiam  and  others. 


A  fine  levied 
b^  ft  lunatic  it 
biiKling  upon 
hi«  h-irs,  in  a 
C«.uri  of  Law. 


^RESPASS,  quare  clasum  fre^it.  Piea^  that  the  several  closes  were  the 
soil  and  freehold  of  the  deftiidunt,  Greenhorn. 
At  the  trial  before  Collman,  J.,  at  the  la^t  assizes  for  Somerset,  the  plaio' 
tiflf  was  nonsuited.  The  following  facts  were  in  evidence.  Theloeue  in  quo 
had  originally  belonged  to  one  Edtrard  Thomae  MurUy,  the  uncle  of  the  plain- 
tiff,  who  by  a  deed  bearing  date  in  1 805,  had  conveyed  it  to  a  person  of  the  name 
of  Tr.tisi'iT»nan,  and  had  aflerwarus  ieviL'*  «  fine  thereof  to  the  use  of  TempUmm, 
In  /i//y,  18'i2,  the  defendant  Greenham,  wnu  was  half-brothuP  cf  £<&iorJ  T 
Murley,  sued  out  a  commission  de  lunatico  inquirendo  against  himi  under  which 
he  was  found  to  have  been  a  lunatic  for  thirty  years  preceding,  and  Greeh' 
ham  was  appointed  committee  of  his  estate.  Afler  the  finding  on  this  con)* 
iiHSsion,  proceedings  were  instituted  in  Chancery  by  Ghrettiham  against  Tern- 
pieman,  to  recover  some  of  the  lunatic's  property ;  but  the  suit  was  finally 
compromised,  and  an  arrangement  entered  into,  by  which  TempUwum  was  to 
retain  one-third  of  the  property,  and  to  convey  the  remainder  to  Greenham  Jot 
the  use  of  the  lunatic.  Templeman  conveyed  accordingly,  by  deeds  of  lease 
and  release  in  1828.  The  plaintiff  claimed  as  heir  at  law  of  the  lunatic,  who 
(lied  on  the  13th  F^ruary,  1838.  The  defendant  Greenham,  claimed  as 
devisee  under  a  will  made  by  the  lunatic,  shortly  before  his  death,  he  al«o 
claimed  as  the  owner  of  the  legal  estate,  under  the  conveyance  from  Temple- 
man.  The  case  opened  by  the  plaintiff  was,  that  Templeman  had  frntidn- 
letitly  persuaded  the  lunatic,  to  convey  away  his  property  to  hiinsplf,  wmI 
thut  the  conveyance  between  Templenum  and  Greenham  was  a  fraudi.lcnt 
arrangement  to  deprive  the  heirs  of  Murley  of  the  property.  The  learned 
jtid^^e  held,  that  the  fine  in  1805,  passed  the  lunatic's  estate;  that,  even  if  it 
were  made  in  fraud  of  the  lunatic,  it  was  immaterial  on  the  present  issue:  and 
that  the  conveyance  in  1828,  to  the  defendant  Greenham,  proved  the  issue, 
unless  it  could  be  shewn  that  the  conveyance  was  obtained  by  fraud  on 
Templeman, 


Erie,  (.n  a  former  day  (a),  moved  to  set  aside  the  nonsuit,  and  fur  a  new 

lri::l.     The  plaintiff  was  entitled  to  go  into  evidence,  to  shew  that  the  deed  of 

1 828  was  fraudulent.   It  may  be  admitted,  that  neither  a  lunatic  or  his  heir  can 

acate  any  net  done  in  a  Court  of  record,  and  that  a  fine  therefore  stands 


(rt^  .Yop.  G,  before  Lord  Denman^  C.  J.,  Plaiteson,  IViUiamt  and  C  Icridge. 
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good  in  a  Court  of  law  against  him  and  his  heirs,  Bac.  Abr.(6).    But  here  Queen's  nvuru. 
the  facts  shew  that  Templeman  and  Greenham  were  botli  cuiicerned  in  making'        ^  ^ ,.  ^^,^. 
a  frsudulent  arrangement,  for  the  purpose  of  defrauding  the  plaintiff,  whu  was      ^     ^ 
heir  at  law  to  the  lunatic,  and  that  was  a  matter  which  ought  to  have  be;  !i 
inquired  into.     AddUon  v.  DatcMon  (c),  is  an  authority  to  shew,  that  a  Cuur: 
of  Equity  wiU  set  aside  a  conveyance  made  by  a  lunatic,  upon  the  ground  ol* 
(iuud,  although  a  fine   has  been  levied  (</).      These  proceedings  must  bb 
linally  determined  in  equity,  and  the  Court  will  then  give  effect  to  the  find- 
ing of  a  jury,  who  have  heard  all  the  &at8  in  evidence. 

Cur,  adv.  vuU, 

'  onl  Deism  AN,  C.  J.,  on  this  day  delivered  the  judgment  uf  the  Court. — Afler 
^\\U\))r  the  facts  as  already  mentioned,  his  lordship  continued  thus: — On  this 
I  li '  (he  defendants  relied  to  makeout  their  plea,  it  being  settled  law  that  if  a 
i  natie  levies  a  fine,  neither  he  nor  those  who  represent  him  shall  avoid  it, 
lire  fie  ff  8  Ca$e.  Mr.  Erie,  for  the  plaintiff,  contended  that  he  might  impeach 
I'li'se  transactions,  by  shewing  fraud  practised  on  the  alleged  lunatic.  T\\- 
Uanied  judge, however,  stated  that  noeffect  was  to  be  given  toany  such  i--i«!('fnT. 
u:ilfss  he  was  prepared  tu  sliew  fraud  practised  by  Greenham  un  Temfiliman 
lot  that  TempUman^M  title  under  the  fine  must  be  taken  tu  be  g(K)d  i:i  law  ;  and 
therefore  the  only  deed  open  to  impeachment  was  the  conveyance  from  Trm- 
pieman  to  Greenham,  This  ruling,  upon  which  the  learned  judge  acted  in 
\m  summing  up,  was  the  ground  of  the  application ;  and  it  was  argued, 
that  although  at  law,  the  fine  of  the  lunatic  might  not  be  liable  to  impeach- 
ment, on  the  ground  of  the  lunacy  of  the  conusor,  yet  as  this  might  in  effect 
be  done  in  equity,  (for  which  Addison  v.  Dawson  was  cited,)  the  plaintiff 
oo^ht  to  have  been  permitted  to  shew,  that  the  whole  transaction  was  void. 
We  are  of  opinion,  however,  that  the  ruling  of  the  learned  judge  was  p*^r- 
fectly  right ;  we  express  no  opinion  as  to  the  relief  which  a  Court  of  erinit y 
mny  be  cumpetent  to  give;  but  it  is  of  great  importance  that  a  Court  uf 
'=>w  sLonld  proceed  on  legal  principles,  and  not  be  induced  to  depart  frum 
them  by  any  hardship  in  the  particular  case.  At  law,  the  fine  is  valid,  and 
nothing  has  been  done  to  avoid  it;  full  effect,  therefore,  must  be  given  to  it 
The  re.<ult  in,  that  Templeman  was  competent  to  convey  a  good  legal  title  to 
Greenham  ;  and  no  evidence  was  tendered  to  shew,  that  as  between  these 
two,  he  bad  not  done  so.     There  must  be  therefore  no  rule. 

Kule  refused 

(&)  Tif.  ••  Fiaea  and  Recoveries,"  527.         {d)  And  see  Clerk  v  CUrfc,  2  Vernon, 
(c)  2  Vernon,  678.  412. 
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The  Queen  v.  The  Justices  of  St.  Albaks. 

After  a  hcariog  fX^ATT  obtained  a  rule  ntat  for  a  mandamus  to  the  defendants,  i^  %etf 

aeatnit'an  un!  *"  appeal  against  an  order  of  Special  Sessions,  amending  a  rate  in  pup- 

e<(u«l  a<tPiit-  suance  of  the  Parochial  Assessment  Act,  6  &  7  H^.  4,  c.  96,  s.  6. 

Parochial  As-  The  rule,  was  obtained  upon   affidavits,   by  which  it  appeared  that  the 

[e'TrwX^  ^^'  ^^'  ^^^^'  ^^^  ^^^  ^^  Watford,  appealed  to  the  Special  Sessions,  held 

c.  96.)  tb«  on  the  24th  /if/y»  i^inst  an  assessment  made  upon  him,  in  a  rate  made  on 

me  noUcrof  ^'^  ^^  /vn«,  when  the  justices  reduced  the  sum  at  which  he  was  asseswd, 

their  intention  from  640/.,  to  260/.     The  parochial  officers  gave  a  notice  of  their  intention  la 

1  he  Quarter  appeal  against  this  decision,  and  they  yerbally  entered  into  a  recogniiance  to 

Sessions,  snd  ^,.y  y^^  appeal  at  the  then  next  sessions,  before  the  three  nutfistiates  who 

ihey  then  rer-     .  "^     ,         '  '^       ,        -«.  ,     .     .  <.     .  .  .     t  • 

bally  enteied  beard  the  appeal.  The  magistrates  clerk  entered  the  recognixanoe  m  iiis 
IIiM*ce'tS»Ty  Minute  Book,  which  was  signed  by  the  Rev.  Mr.  LewU  one  of  the  rosgis- 
tbe  appeal,  and  trates  present,  but  the  record  of  the  recognizance  was  returned  to  the  Court 
ciori"ettte?i*d  a  of  Quarter  Sessions,  without  being  signed  by  either  of  the  magbtrates  before 
minute  of  the     ^hom  it  was  taken. 

h^b()  k.  which  When  the  appeal  was  heard  at  the  Quarter  Sessions,  the  respondents' 
otfe  of^^ml-  counsel  required  the  appellants  to  prove  that  a  regular  notice  of  appeal 
pistrnte^.  I  he  against  the  decision  of  the  justices,  at  the  Special  Sessions,  had  beoi  given ; 
^fi^ftemrds  ^^^  that  a  recognizance  had  been  entered  into,  within  five  days  afier  the 
engrosBwl.  and  notice.  The  record  of  the  recognizance  was  produced,  but  it  was  oUected  to, 
8ions,bntwith-  on  the  ground  that  it  was  not  signed  by  either  of  the  magistrates  bdoie 
ed  b^i?t1iSt*of  ^**®™  *^  ^*®  \)^^T%.  The  appellants  tendered  parol  evidence  to  shew  that 
the  justiees:—  the  recognizance  had  in  fact  been  taken  in  due  tiroe^  as  stated  in  the  affida- 
suppralng'the  ^i'^'  ^^^  ^^^  ^^  ^^  magistrates  before  whom  the  recogniaanoe  was  taken, 
Court  of  Qtiar-  were  present  in  Court.  The  Court  yielded  to  the  objection,  and  held 
could  enqnira  that  the  appellants  were  bound  to  prove  a  recognizance,  which  was  per- 
™;^!i7Jlll      <«cted  within  the  time  mentioned  in  the  Statute,  and  refused  to  hear  the 

recognuanc6 

was  givoi  appeal. 

within  the 

timelimited  hy  , 

the  Statute,  Wordgyjorth  shewed  cause. — ^The  Court  of  Quarter  Sessions  were  entitled 

nisance'ap^*^'  ^^  require  the  appellants  to  shew  that  a  recognizance  was  entered  into,  within 

peared  to  have  fire  davs  after  the  notice  of  appeal  was  given,  and  a  perfect  recogniianoe 
been  8uffici«  t    *    »         ■■  %       ^l  im^  >•  %     .  •      .  i 

ently  taken.       cmght  to  have  been  proved.     Glynn  v.  lAorpe  (a),  is  an  authority  to  shew 

that  a  recognizance  of  debt  is  not  a  record  until  it  is  enroHed.     So  in 

1%e  King  v.  Smith  (5),  where  an  indictment  for  a  conspuracy  alleged  thai  at 

the  Court  of  Quarter  Sessions,  an  indictment  was  preferred  and  found 

by  the  grand  jury,  it  was  held,  that  this  allegation  must  be  proved  by  a 

caption  regularly  drawn  up  of  record,  and  that  the  minute  book,  kept  by  the 

deputy  clerk  of  the  peace,  could  not  be  received  as  evidence  of  the  finding 

of  the  bill.     Here  there  was  no  recognizance  in  existence,  and  the  Sessions 

were  justified  in  dismissing  the  appeal. 

;    Ptatt  was  not  called  upon  to  support  the  rule. 

{a)  1  B.  &  Ad.  153.  {b)  8  B.  &  C.  341- 
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Lord  Dbnmak>  C.  J. — This  rule  must  be  made  absolute.  It  appears  that 
tlie  recognifance  wa^  taken  in  due  time.  A  recognizance  is  a  mere  acknuw- 
Icdg^ineDt  oi'  the  par^y.,  and  although  the  magistrates'  clerk  omitted  to  per- 
fect i(,  yety  ir  it  had  been  perfected  afterwards,  the  party  might  have  beea 
tried  upon  it  There  is  therefore  no  objection,  even  supposing  that  the  Court 
cf  Quarter  Sessions  are  entitled  to  enquire  whether  the  recognizanoe  was 
given  within  the  five  days. 


Justices  'if 

St.  AwAMsu 


PATTsaoN,  Williams  and  GoLBRmoBy  Js.  concurred. 


(e;  In  Matt  v.  fRnckfiefd,  Hobari,  195, 
it  it  agreed,  **  that  though  a  recogni- 
itnce  of  debts  be  not  a  perfect  record 
until  it  was  entered  upon  the  roll,  yet 
when  it  was  entered,  it  was  a  recogni- 
lanee  from  tbe  first  acknowledgment, 
Aod  bindt  pertODS  and  lands  as  a  record 


Rule  absolute '(c).  ^ 

from  that  time.  For  it  it  the  aeknow* 
ledement  before  the  judge,  that  gives 
it  force  of  a  record,  though  the  enroll- 
ment be  neceitary  for  the  tettificatioa 
and  perpetuating  of  it.*^  Sea  dM> 
ShMe  V.  IFmtd,  2  Salk.  564. 


The  QiTKKN  ON  the  Fioseciition  of  Sir  O    Duckett  v. 

Baldwin. 


A'vs.  S6« 


main 
plete. 


npHC  Attorney  General  on  a  former  oay  in  this  Term,  had  obtained  a  rule  Tbe  Coait 

nUi  to  set  aside,  with  costs,  the  peremptory  writ  of  momfamiM,  issued  ^'^  miiterv^ 
by  the  prosecutor,  under  the  following  circumstances : —  mawi/mmMt  <» 

In  Ea9t9r  Term,  1836,  the  prosecutor  obtained  a  rule  calling  on  the  de-  S^bUeplirt?^ 
fendant  (who  was  the  surveyor  of  the  highways  of  the  parish  of  St.  John^  ^^'F^^Tf^^™'' 
CierkeniteU)t  to  shew  cause  why  a  tnandamut  should  not  be  issued,  requir-  °"  *  "" 
ing  bin;  to  pay  to  the  prosecutor  the  arrears  of  two  several  rents  or 
annual  sums,  one  of  18/..  and  the  other  of  9/.  This  rule  was  afterward^ 
made  absolute,  the  Court  thinking  there  was  enough  shewn  on  the  afUdavita 
to  call  upon  the  parish  lo  make  a  return  to  the  writ.  The  writ  accordingly 
issued,  setting  out  certain  parts  of  an  Act  of  Parliament  (local),,  passed  in 
(he  29th  year  of  the  reign  uf  Geo,  2,  *'  to  make  a  new  road  from  the  Great 
Northern  Road  at  Islington,  to  the  Edgeware  Road  near  Paddingiont*^  and 
of  severnl  other  local  and  public  act9,  and  amongst  others  the  Statute,  7  G*4g 
c  J42,  (Metropolitan  Turnpike  Act).  It  was  contended  by  the  prosecutor, 
tl'fet,  under  the  latter  Statute,  two  pieces  of  land,  one  containing  three  tcreai^ 
and  the  other  one  ana  a  half  acre,  belonging  to  the  late  Mr.  /Vn/on,  situate 
in  the  parish  of  St.  John,  Clerkenwell,  had  at  several  times  been  taken  by 
the  trustees  for  carrying  the  acts  into  execution,  under  contracts  with  Mr. 
Pentot^  or  his  family,  which  entitled  them  (through  the  prosecutor,  thw 
:rustee,)  to  receive  from  the  parish  of  St.  John,  Cierkenufell,  the  annual 
•-ents  now  in  quefttion. 

The  defendant  made  a  return,  denying  the  materia!  facts  alleged  in  the 
Wilt,  and  the  prosecutor  therefore  traversed  the  return,  and  ten  distinct  ] 
were  pleaded  to  the  traverse,  and  issues  joined  upon  them.    It  is  i 
to  set  them  all  out,  but  the  issue  joined  on  the  8th  plea  was,  **  ^hetksr  tilt 
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Qtm^sBmOL  said  three  ■eras  of  land,  and  the  said  one  and  a  half  acre  of  land,  anil  \\i(^ 
said  road  rents  were  settled,  and  stand  now  limited  to  him,  the  said 
Sir  (horgt  Duek§ti,  as  such  surviving  trustee,  as  in  the  said  writ  men- 
tioned.** The  issue  joined  upon  the  ninth  plea  was,  *'  wliether  the  »nk] 
annual  rents  were  at  the  time  of  the  passing  of  the  said  Act  of  the  7  G.  -I, 
subsisting  rents  and  charges,  chargeable  upon  and  payable  out  of  the  f  c»ns 
taken  on  the  said  two  roads,  so  made  over  the  Pentonviile  estate."  The 
issue  joined  on  the  eleventh  plea  was,  "  whether  the  said  two  annual  lents 
were  in  arrear  and  not  paid  to  the  said  Sir  George  Duckett,  Bart** 

The  issues  came  on  to  be  tried  before  Lord  Denman,  C.  J.,  and  a  sp-  r[  t 
jury,  at  the  Sittings  after  Michaehnas  Term^  1837,  when  the  proseci^  <<r 
proved  a  lease  of  the  three  acres  of  land,  at  the  annual  rent  of  18/.,  as  st^jt. -l 
in  the  pleadings ;  he  also  shewed  the  payment  of  the  two  annual  rents  for  si>::ie 
years  by  the  parish;  but  the  defendant  contended  that  as  to  the  one  ai:H  a 
half  acre^  there  was  no  proof  of  any  binding  contract,  so  as  to  make  t  he 
other  annual  sum  of  9/.  chargeable  on  the  plaintiff,  within  the  Statute 
7  G.  4,  c.  142.  The  defendant  also  contended,  that  there  was  no  sufficionr 
evidence  of  Sir  Gecrge  DuckeU  being  the  surviving  trustee  of  the  Pc.nif>,t 
estate,  and  so  entitled  to  receive  the  rents,  even  if  the  Court  thought  U  xU 
those  rents  chargeable  upon  the  tolls.  A  deed,  bearing  ciite  the  25th  tf 
Jl/ay,  1808,  and  purporting  to  vest  those  estates  in  ^ir  George  Ducketi, 
and  another  trustee  (since  dead),  was  attempted  to  be  put  in  evidence ;  but 
the  attesting  witness  not  being  present,  tlie  deed  was  rejected. 

Under  the  direction  of  the  Lord  Chief  Justice  a  verdict  was  found  for  the 
prosecutor  on  all  the  issues,  except  that  taken  on  the  eighth  plea ;  and  on 
that  issue,  for  the  defendant,  with  liberty  to  either  party  to  move ;  and  ac- 
cordingly in  Hilarg  Term  following,  cross-rules  nin  were  obtained ;  that  bj 
the  prosecutor,  to  have  the  verdict  on  the  eighth  issue  entered  for  htm;  and 
that  by  the  defendant,  to  have  the  verdict  on  the  ninth  issue  entered  for  him, 
on  the  ground  that  the  U/.  rent  was  not  charged  upon  the  tolls. 

In  Aprils  1838,  the  defendant  ceased  to  be  surveyor,  and  a  board  was  ap- 
pointed fur  superintending  the  parish  highways  under  the  Act  5  &  6  W,  4^ 
c.  60,  s.  18. 

In  Trinity  Term  last,  the  prosecutor  obtained  a  rule  ntft,  for  a  peremptory 
mandamus^  directed  to  the  board  so  appointed,  requiring  them  to  pay  the 
arrears  of  one  of  the  annual  sums  (18/.  per  annum),  on  an  affidavit  that  the 
liability  of  the  parish  as  to  that  rent,  was  admitted  by  the  defendant's  counsel 
on  the  trial,  as  soon  as  the  lease  for  the  three  acres  of  land  was  produced. 
That  the  defendant's  counsel  had  only  contended  against  their  being  liable  to 
the  smaller  rent  of  9/. ;  and  that  though  it  was  true  that  the  finding  on  the 
eighth  issue  was  for  the  defendant,  that  merely  arose  from  the  accidental  absence 
of  the  attesting  witness  to  the  deed.  It  was  also  stated  in  the  affidavit,  that 
when  the  rules  for  entering  the  verdict  were  moved  for,  the  counsel  for  the 
defendant  had  engaged  that  the  arrears  of  the  18/.  rent  should  be  paid,  and 
that,  nevertheless,  the  defendant,  and  the  ooard,  had  refused  to  pay  it.  This 
rule  was  discharged  by  Mr.  J.  Coleridge  in  the  Bail  Court,  on  the  ground 
that  the  l>oard  had  not  thitherto  been  parties  to  the  proceedings,  and  that  it 
was  irre^uliir  to  issue  a  peremptory  mandamus  against  them  in  the  first  in- 
st»nce.  At  the  instance,  however,  of  the  prosecutor's  counsel,  his  lordship 
Hifid-j  nn  ejs  parte  order,  that  he  might  issue  a  peremptory  writ  against  the 
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defendant  Baldwin^  through  then  out  of  office.     That  writ  was  issued  re-  Quetn*s  BeneL 

oording)y,  and  the  Attorney  General  havinj;  inuved  to  set  it  asiJe  for  iire-  tIicUuekn 
gularity. 


DAl.DkVIN. 


Sir  W.  W.FoUetl,  and  Byle*,  now  shewed  cause,  on  affidavits  alii^^nuir  in 
Buhstance,  the  facts  before  stated,  and  that  nt though  out  of  office,  the  defend- 
ant had  retained  in  his  hands  a  sum  oi'  uione.v  Kullicient  to  pay  this  dt^inand, 
and  for  the  very  purpose  of  paying  it,  if  necessary  ;  although  it  was  true  the 
plaintiff  had  recpiired  him  not  to  pay  it.  They  contended,  that  on  the  facts 
stated,  there  was  no  reasonable  doubt  as  to  the  prosecutor's  right  to  one,  at 
leasts  of  the  annual  sums  embraced  in  the  muudfimu$,  that  fur  18/. ;  and  it 
was  only  the  arrears  of  that  one  which  the  peremptory  writ  of  mandamut 
affected. — [Lord  Denman,  C.  J. — Is  there  any  instance  of  a  peremptory  writ 
oimoAdamuB  being  awarded,  whilst  the  proceedings  on  the  first  mandamuM 
remain  incomplete?] — They  are  not  subst?iniiaily  incomplete,  so  far  as  con- 
cerns the  rent  of  18/.  Even  if  the  rule  should  not  be  made  absolute  for 
setting  aside  the  verdict  on  the  eighth  issue,  that  is  a  mere  question  who 
should  bear  the  costs  of  the  trial.  It  was  admitted,  now,  that,  the  prosecutor 
had  in  justice  a  clear  right  to  the  arrear  of  the  18/. ;  and  the  Giurt  would 
not,  therefore,  permit  the  parish  vexatiously  to  withhold  it  from  him,  for  the 
mere  purpose  of  delay. — [The  Attorney  General  referred  to  Buckly  v. 
Palmer^  2  Salk.  230 ;  Anonymous,  p.  428,  to  shew  that  a  peremptory  man- 
damns  could  not  be  regularly  awarded,  until  the  prosecutor  had  obtained 
judgment  on  the  first  mandamus.] 

Lord  Dbnman,  C.  J.— We  have  enquired  of  our  officers,  and  lliey  inform 
us  that  they  know  of  no  instance  where  the  Court  has  awarded  a  peremptory 
mandamus,  on  pari  of  a  record.  We  are  not  inclined  to  make  a  precedent 
to  that  eflect.  The  regular  course  is  to  wait  until  the  whole  record  comes 
hefore  the  Court. 

Rule  absolute  without  costs. 

The  Attorney  General  and  Robineon  were  to  have  supported  the  rule. 


Doe,  d.  H.  Hampton  v.  Shotter.  Abr.22. 

gJECTMENT  to  recover  freehold  premises  at  Frensham,  in  the  county  of  A  testator,  hy 

Surrey,    At  the  trial,  before  Lord  Denman,a  J.,  at  the  last  Guildford  JoinTla  ^H. 

A«5sizes,  the  lessor  of  the  plaintiff  claimed  title  to  the  premises,  as  surviving  '"d  ir.  H.  hit 

executor,  under  the  will  of  his  father,  who  died  in  I80I.    By  this  will  the  X'llSVTnlMB 

tftMator  appointed  the  lessor  of  the  plaintiff,  who  was  not  the  eldest  son,  and  T^fS^'!,^!;^ 
ifr  /».£»,  .  -  1  .  nola  ana  lease* 

nuuam  Hampton,  jomt  executors  of  his  will,  and  after  giving  all  his  real   hold  es  ate*  for 

and  personal  estates  to  his  wife  Elizabeth,  for  life,  he  directed  that  "  after  lh!i  afteft^ 

the  decease  of  my  said  wife  Elizabeth  Hampton,  my  will  is,  that  my  said  decease  of  hit 

wife,  bis  free* 
hold  estate  and  household  goods,  &c.,  should  then  bo  sold  bv  his  said  executors  in  trust,  and 
all  the  money  to  be  equally  divided  betw.»ftn  his  children :— >/eW.  that  this  dsTite  gave  a  i 
ijower  to  the  executors,  an'd  not  the  fee  in  the  lands. 


r»4 
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Quai*$  Btntiu 


I>OB»  dem. 
Hampton 

«. 
SBomiL 


freehold  estate  (including  the  premises  sought  to  be  recoTered),  and  ^SLmf. 
hdUhehold  goo<K  &c.,  shall  then  be  sold  by  my  said  executors  in  trust,  and  iM 
the  money  divided  between  my  children  and  their  heirs,  &c/' 

Upon  these  facts  the  counsel  for  the  defendant  objected,  that  under  this 
devise,  the  executors  did  not  take  the  fee  of  the  premises;  but  that  it 
merely  trave  thein  a  power  to  sell ;  and  the  learned  judge  being  of  that  opiniuQ,. 
a  vcniii't  \\u%  found  for  the  defendant,  with  leave  to  move  to  enter  a  Terdict 
for  tlie  plaintiif. 

Wordnrorlhf  on  a  former  day  («),  moved"  accordingFy. — ^He  contende<f 
that  the  extHrutorn  took  the  fee  in  the  lands,  and  cited  Bnrrington  v.  Tht 
Atlome^  General  (b)^  North  v.  Crompton  (c).  Doe,  d.  Tomkyne  v.  Wit- 
Ian  {if)*  I  Sugden  on  Potcere,  128,  6th  e<l. ;  IVaikint  Conveyance^  by  Mor* 
ley  and  CooU,  235. 

Cur.  adv.  rw//(e). 

\jQn\  Penman  on  this  day  said,  that  the  Court  had^  lofiked  at  the  will,  ancf 
th«it  it  WQH  clear  that  it  did  not  give  the  land  to  the  executors,  but  a  ineitr 
power  only. 

Rule  refused. 


{a)  Nov.  6th,  Cwr.  Lord  Denmmi^  C 
J.,  PaUcson,  fFiUiame^  and  Coleridge^ 
Js. 

(6)  Hiirdren,  419. 
\c)  1  Cha.  Ca.  196. 


2  B.  &  Aid.  84. 

See  LfVf(efon,8ec.  169;  HoueUv., 
Barnes,  Cro.  Car.  382 ;  VaieM  f.  Cothp- 
ton^  3  P.  WiiiR.  308 ;  and  Laucnstft  f . 
Thornton,  2  Burr.  1027. 


iVbr.24. 


Where  a  co- 
roner's clerk 
held  an  inquisi- 
tion in  Ainil  in 
the  n«nip  of 
the  coronor, 
which  w;is  in 
many  rf«f»»cH 
invalid,  ih? 
Couit  reluscd 
to  urant  a 
eetiormi^  in 
Piovembtr^  to 
quash  it  for 
irrrffttlaritv, 
utdheld,  that  a 


rmubtm  waa 
unnecessary, 
as  the  proceed- 
iiig  was  alto- 
gether a  DuUity. 


Ex  parte  Daws. 

f^LARKSON  moved  for  a  c«r<ioran,  directed  to  the  coroner  for  the  Rape- 
of  Haitinge^  to  bring  up  an  inquisition  taken  on  the  3d  April,  1838. 
on  (he  body  of  one  Jamet  Lawrence^  deceased. 

The  application  was  made  on  behalf  of  the  father  of  the  deceased,  and  the 
affidaviis  shewed  that  the  inquisition  had  been  held  before  the  clerk  of  the 
coroner,  who  had  conducted  the  inquiry  in  a  very  improper  manner.  He  in- 
fused to  swear  one  of  the  witnesses,  and  allowed  the  Wadle  to  sign  the  inqni* 
sition  in  the  names  of  four  or  five  of  the  jurymen.  The  jury  having  informed 
the  person  acting  as  foreman,  thni  they  could  not  agree,  he  informed  them  that 
the  m.njority  could  bind  the  minnrity,  and  accordingly  a  verdict  was  broaght 
in  that  the  deceased  died  of  apoplexy,  or  other  visitation  of  God. 

The  inquisition  was  si«;ned  as  having  been  taken  before  the  coro&^i 
for  the  Rape  of  Hattinge,  It  had  never  been  returned  to  the  Assizes*  and 
the  coroner  who  was  in  otfce,  when  tiie  inquisition  was  taken,  had  snbseqaaatlj 
died. 


C/arJb#on  contended  that  as  this  inquisition  was  clearly  bad,  theCburti 
quash  it.— [Lord  Denvnan^  C.  J. — There  has  been  a  great  delay  in 
this  application.    What  is  the  object  of  the  motkm  !]— We  deakB«  frsdi  tr 
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^ii«ition.     It  is  said  in  2  Hawkins,  P.  C.  80  (o),  that  none  can  take  an  inquest,    Qufen's  Bench. 
or  view,  in  any  case  but  the  coroner,  and  (p^ge  89),  •'  that  where  an  inquisi-        u^.  .,„y^^ 
tion  is  quashed  on  a  point  of  form  only,  the  coroner  may  and  ought  to  take  a         Daws. 
new  one  in  like  manner,  as  if  he  had  not  Inken  any  before.'^ — [Paiieson,  J. — 
But  here  (he  whole  proceeding  is  a  nullity.     It  is  just  as  if  no  proceedings 
had  been  taken.] 

Lord  Denman,  C.  J. — We  should  be  doing  a  very  unnecessary  act,  if  we 
granted  this  application.  There  is  nothino^  to  prevent  thr  parties  from 
proceeding  by  indictment,  if  the  deceased  came  to  his  death  by  any  improper 
means. 

Pattbsoiv,  Williams,  and  Ck)LBRii>GB,  Js.,  concurred. 

Rule  refused. 

(a)  8th  ed. 


The  QUBBN  V.  KiCKETTS.  AVw.  24  &  26 

A   RULE  had  been  obtained,  calling  on  the  prosecutors  to  shew  case  why  A  writ  de 
two  writs  of  eapiai  cum  proelamatione  (a),  should  not  be  quashed.        piendo,  return- 
The  Mowing  facts  appeared  by  the  affidavits.    In  Michaelmas  Term,  *f  j^^Jl,**^*** 

had  been 
itraed,  and  a  return  of  mm  $tt  invenhu  was  made  by  the  sheriff;  a  writ  of  capiat  cum  prodamo' 
tUme,  founded  on  the  writ  tU  cotUumactf  tested  the  24th  of  May,  and  letumable  on  the  2(1 
Notembcr,  was  also  isaued ;  but  the  first  writ  was  not  lodged  with  the  aheriff  until  the  13th  June  : 
— fiirU,  that  the  writ  ofcanias  was  irregular.  Semble,  that  a  writ  of  capias  nun  prodamoHom 
should  positiTely  icquire  toe  sheriff  to  make  proclamation  for  the  defendant. 

(a)  5  Eliz.  ch.  23,  sect.  2,  enacts,  be  found  within  his  bailiwick,  that  then 
That  every  writ  of  eMcommunieaio  ca-  the  said  justices  of  the  King's  Bench, 
piendo  that  shall  be  awarded  uut  of  the  for  the  time  being,  upon  every  such  re- 
Court  of  Chancery  against  anv  person,  turn,  shall  award  one  writ  ot  cupint 
•hall  be  made  in  the  time  of  Term,  and  against  the  person  named  in  the  said 
returnable  in  the  King^s  Bench  in  the  mnt  oi exewnmunicato  capiendo  returii- 
Term  next  afler  the  teste  of  the  same  able  in  the  same  Court  in  thelVrni-time, 
writ;  and  after  the  same  writ  shall  be  two  months  next  after  the  teste  thereof, 
80  made  and  sealed,  that  then  the  said  with  a  proclamation  to  be  cuntaiiied 
writ  shall  be  forthwith  brought  into  the  within  the  said  writ  of  capiasy  that  the 
said  Court  of  King's  Bench,  and  there,  sherifT,  in  the  full  County  Court,  or  else 
in  the  presence  of  the  justices,  shall  he  at  the  General  Assizes,  and  Gaol  Deli* 
opened  and  delivered  of  record  to  the  very,  to  be  hoUlen  within  the  Raid 
sheriff.  county,  or  at  a  Quarter  Sessions,  ahail 

Sect.  3  enacts.  That  the  sheriff,  to ,  make  open  proclamation  ten  davs,  at 
whom  such  writ  shall  be  directed,  shall  the  least,  before  the  return,  that  the 
not  be  compelled  to  bring  the  body  of  party  named  in  the  said  writ  sfiall, 
the  defendant  into  the  said  Court  at  the  within  six  days  next  after  such  procla- 
daj  of  the  return,  but  shall  only  return  mation,  yield'  his  body  to  the  gaol  of 
the  same  writ  with  a  declaration  briefly  the  said  sheriff,  there  to  remain  as  a 
how  he  had  served  and  executed  the  prisoner,  according  to  the  tenor  and 
tame,  to  the  intent  that  thereupim  the  effect  of  the  first  writ  of  excommunicato 
said  justices  may  then  further  tlierein  capiendo^  upon  pain  of  forfeiture  often 
proceed  accord! ng  to  the  tenor  and  effout  pounds.,  and  thereupon  after  such  pro- 
of this  present  Act.  claiiiation   had,  and  the  said  six  days. 

Sect.  4  enacts.  That  if  the  said  shrr-ff  pn^s^d  .-rid  expireil,  then  the  said  sheriff 

•hall  return  that  the  defendant  CAiiiiut  hliall  maivi^  return  of  the  same  writ  of 
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1837,  two  writs  de  con tu mace  capiendo ,  rlirected  to  the  sherifT  of  Hertfoird' 
Mre,  had  been  issued  agrainst  the  defendantg,  upon  significants  from  the 
Court  of  Arches  and  the  High  Court  of  Delegates,  in  a  suit  for  the  subtracting 
of  church  rates.  These  writs  were  tested  on  the  25th  November,  and  were 
made  returnable  on  the  1 1th  January,  1838.  The  sheriff  made  a  return  of 
nan  eH  inventus. 

Writs  of  capiae  e%im  procIameUione,  tested  the  24th  May,  1838,  and  re- 
turnable on  the  2d  November ,  foun(^c*d  on  the  above  return,  were  issued. 
They  required  the  sherilTto  take  the  dcfcndnnt,  if  he  should  lie  found  in  hi« 
bailiwick ;  but  if  he  should  not  be  found,  then  tlie  sherifi*  was  to  cause  open 
proclamation  to  be  made,  ten  days  at  least  Ix^fore  the  return  of  the  writ,  tt 
appeared  on  the  face  of  these  writs,  that  the  writs  de  eoniumace  eapiendx^ 
were  tested  as  above  stated. 

The  writs  de  eontunutee,  were  not  lodged  with  the  sheriOT  until  the 
13th  June,  IH;i8,  on  which  day  he  made  the  return,  although  he  was  at  that 
lime  cut  of  oOice ;  and  the  writs  of  capiny;,  ahhongh  tested  on  the  24(h  uf 
3fayt  were  not  issued  until  the  21st  June. 

It  was  also  stated,  that  Mr.  Riekette  was  to  lie  found  at  his  dwellinc^  in 
the  county  of  Hereford,  between  the  teste  and  return  of  the  writs  de  con- 
iumace. 

The  rule  was  obtained  on  the  following  grounds.  First,  that  as  the  writ 
de  eontumace  capiendo,  had  not  been  deliveretl  to  the  sherilT  until  aOvr  it 
was  returnable,  it  was  a  spent  writ.  Second,  ,that  as  that  writ  was  retur::- 
able  on  the  1  Ith  January,  and  the  writ  i)f  capias  cum  proctamntinne  \y'\<  nu' 
tested  until  the  24th  May,  there  had  been  a  discontinuance.  Third,  tfiat 
ihe  return  of  non  est  inventus,  was  improper,  and  ought  to  have  Ik^'R  in- 
vtniri  non  potest.  Fourth,  that  the  return  was  false,  as  Mr.  RicketU  «:s 
lu  l>e  found  at  his  dwelling-house.  Fijth,  that  the  wr.t  of  capias  liad  issued 
in  the  vacation,  which  was  irregular;  and  sLeth,  that  tlie  writ  deviated  Ikcii 
the  form  prescribed  by  the  Stat,  of  Eliz,,  which  directs  that  a  prurlamaiian 
should  be  made  at  all  events. 

Sir  W.  W.  Foiiell  and  Stammers,  shewed  cause. — The  only  object  for 
suin*;  out  the  writs  de  eontumace  capiendo,  was  to  found  ulterior  proceedinip* 
upon  them.     The  53  Geo.  S,  c.  127  (6),  puts  this  writ  upon  the  same  footing 

capias,  into  the  said  Court  of  the  King*8  the  jud^e  who  issurd  out  the  citation, 

Bench,  of  all  that  he  hath  dune  in  the  &c.,topronounce8uch  person  or  pertow 

execution    thereof,    and    whether    the  contumacious,   and   in    contempt,  and 

party    named    in   the    Raid  writ    have  within  ten  days,  to  signify  tl»e  same,  in 

yielded  liis  hody  to  prison  or  not  the  form  to  this  Act  annexed,   to  his 

See.  5  awards  a  forfriture  of  10/. ;  and  Majesty  in  Chancery,  as  hath  theretofore 

wc.  6,  a  tori'eiture  of  20/.,  for  non-ap-  been  done  in  signifying  excommunictr 

pearancc  hy  the  defendant  to  the  first  /io/w,andthereuporiawrit  de  eontumace 

and  sncond  writs  of  copius,  capiendo,  in  the  form  to  this  Act  an- 

Sec.  14  enacts,  1'hat  if  the  addition  nexed,  shall  i«8ue   from   the  Court  »f 

shall  be  with  a  nuper  of  the  place  in  the  Chancery,  directed  to  the  same  pcreons 

first  writ  of  capias,  then  one  writ  of  to  whom   th^  writs  de  eseommunicat^ 

proclamation  shall  he  awarded  into  the  cnpiendn  have  heretofore  been  directed; 

county  where  'he  offender  shall  be  most  and  the  same  shall  be  returnable  in  like 

commonly  resident.  manner  as  the  writ  de  excommunicato 

(b)  The  Statute  53  Geo.  3,  c.    127,  capiendo  hath  been  by  law  returnable 

sec.  1,  after  abolishing  the  writ  de  ex-  heretofore,    and   shall   hare  the   same 

communicato    capiendo,    enacts,    That  force  and  effect  as  the  said  writ;  and  all 

instead  thereof,  it  shall  be  lawful  for  rules  and  regulations  not  hereby  altered, 
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(IS  the  old  writ  de  exeamtnunieaio  capiendo,  and  the  5  EUz.  c.  23,  s.  2, 
directs,  that  the  writ  shall  be  made  returnable  in  the  Term  next  after  thel^^fe 
of  the  writ  de  excommunicato  capiendo.  It  is  not  an  objection  that  the  first 
writ  was  not  delivered  to  the  sheriff  until  after  the  teeie  of  the  second ;  all  that 
is  necessary  is,  that  the  writs  should  be  regularly  returned.  Thus  in  Tayior 
T.  Gregory  (c),  process  had  been  sued  out  in  an  action  of  assumpsit 
within  six  years,  and  continued  on  the  roll  down  to  the  first  return  of 
Trinity  Term,  1837,  when  the  six  years  had  elapsed,  and  then  a  teetaiuni 
special  capias  was  sued  out,Itested  on  the  last  return  of  the  same  Term ;  but 
there  was  no  continuance  from  the  first  to  the  last  return.  The  question 
being  whether,  on  this  state  of  facts,  the  latter  process  was  sufficiently  con- 
nected with  the  former,  to  take  the  case  out  of  the  Statute,  the  Court  allowed 
the  plaintifis,  on  motion,  to  amend  the  roll  by  entering  the  required  continu- 
ances; and  Ix)rd  Thnterden,  C.  J.,  said,  '^  How  far  the  practice  of  allowing 
continuances  to  be  entered  after  the  proper  time,  may  be  conducive  to  justice, 
is  not  now  the  question ;  such  is  the  practice,  and  if  it  require  alteration,  the 
le^slature  must  interpose.  It  appears  from  a  number  of  cases,  some  of  which 
have  been  cited,  that  the  Courts  have  been  in  the  habit  of  allowing  continu- 
ances; to  be  entered  at  any  time,  and  I  am  unable  to  distinguish  this  case 
from  others,  in  which  that  proceeding  has  been  sanctioned.'*  Therefore  the 
Court  will  order  continuances  to  be  entered  in  the  present  case.  As  to  the 
objection,  that  it  does  not  appear  that  the  first  writ  was  duly  delivered  to  the 
sherifT,  the  writ  of  capiat  recites  the  former  writ,  that  it  was  duly  delivered 
to  the  sheriflf  and  returned  by  him,  and  it  is  not  competent  for  the  defendant 
to  aver  anything  which  is  agninst  a  record,  Floyd  v.  Barker  (d).  If  a 
sheriflf  makes  a  false  return,  the  remedy  is  by  an  antion,  Gouboi  v.  De 
Crowy  {e\  Avril  v.  Sheriff  of  Warwick  (/),  Vin.  Ahr.  tit.  Return.  The 
return  of  fion  eet  inventus  was  correct.  Rex  v.  Sheriff  of  Kent  (y).  The 
sheriff  is  only  bound  to  make  proclamation  when  the  defendant  is  not  in  his 
bailiwick ;  therefore  that  objection  to  the  writ  of  capias  is  not  sustainable. 

Sir  F.  Pollack  and  /.  W.  Smithy  contra. — ^This  writ  is  merely  the  creature 
of  the  Statute  Law,  and  therefore  this  case  is  distinguishable  from  those 
cases,  where  the  Courts  have  supported  the  proceedings  which  have  been  car- 
ried on,  under  the  ordinary  process  of  the  Court.  And  this  proceeding  is 
highly  penal,  and  is  therefore  to  be  construed  strictly.  First,  this  writ  is 
bad  in  form,  because  the  4th  section  of  the  Statute  of  Eliz.  directs,  that  pro- 
clamation shall  be  made  at  all  events ;  whereas  this  writ  only  directs  it  to  be 
made,  iin  case  the  defendant  should  not  be  found  within  the  bailiwick.  But 
the  sheriff  ought  to  make  proclamation  for  the  defendant,  in  order  that  he 
may  be  made  aware  of  the  consequences  of  resisting  the  process.     If  he  re- 

nnw,  bv  law,  applying  to  the  said  writ  acted  ;  and  the  proper  officers  of  the 

and  all  proceedings    following  there-  said  Court  of  Chancery  are  hereby  autho- 

npon,  and  particularly  the  several  pro-  rized  and  required  to  issue  such  writ  de 

visions    contained    in    a  certain   Act,  contumaee  capiendo  accordingly. 

Jassed  in  ;the  5th  vear  of  Queen  Eliza-  (c)  2  B.  &  Ad.  257. 

tth,  intituled,  &c ',  shall  extend  and  be  (tl)  12  Ren.  23. 

applied  to  the  said  writ  tie  contumaee  (e)  1  (V.  fie  M.  772. 

eapiemlo,  and  the  proceedings  follow-  ( /)  3  N.  &  M.  871. 

big  thereupon,    as  if   the  same   were  [g)  Mur.  &  Hurl.  13. 
Wein  particularly  repeated    and   en- 
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O.*.'.  BnA  eemd  notke.  he  iniglit>rfender  himself,  «.d  then  the  capia,  woM  be  nn- 
«^rrr'       neoeuarr.    The  14th  eectioo,  which  requires  the  proctoinetioo  to  be  inedc  in 
?""'     oert«DC.«i  in  Mother  county.  cle«iy  shews  that  the  intentioo  of  the  leps- 
*"**'^      latun  WM,  that  the  defeodani  ahoold  have  notice  giren  to  Um.     Seccmdlg, 
the  pwceedinjs  are  void  by  reason  of  the  discontinuano.    Two  »«««•«•«*'- 
TCM  lMt«««  the  MMim  of  the  wriU  dt  etmfmwie,  and  Ok  «rs(s,  X  the 
tammt  the  r^Sw^tg  ««•  boand  to  coBtinne  the  process.     In  WHut  ▼. 
vJX  W,  it  was  held  that  a  Term  must  not  intenrene  betw^  the  return 
of  an  diL,  «id  the  is«uB«  of  a,rf«mtbiU  of  IfcMfc*.*,-  and  other  autho- 
rities to  the  same  e«Bct  are  to  be  found. 

Tlw  writ  was  nerer  in  the  hands  of  the  sheriff  whilst  be  contuwedi.  office, 
whereas  the  »  «it.  directs,  that  the  writ  shall  be  brought  into  the  Court  of 
Q««*,  BmcA.  and  delivered  of  record  to  the  sheriff  If  a  wnt  .sued  .n 
pursoauce  of  this  Statute  does  not  punue  the  predseform,  rt  »  void;  Anmy- 

M0«(«'(*)- 

Lord  DimiAN,C.J.— Ithinkthatthese  writoof  c«p«wc»siproctoM/»o« 
must  be  quashed.  It  appears  frem  the  «v<«  itself,  thijt  the  wrOrfe  «w/«- 
«««MP*««tewss  returnable  on  the  nth  J«M«»»ir.  The  wr*ofc^p«w.» 
not  tested  till  the  JMth  of  ifoy.  During  that  interval,  thcrefcre,  no  wnl  had 
issued,  and  there  are  no  continuances  entered  to  connect  the  capuu  with  the 
former  proceedings. 

P.TTE«>K.  J.-TT*  Writ  Of  «9H-«  -T:?*  *5",  »l^Ln"i'f22 
Term,  1838;  but  it  appear,  was  not  actually  placed  in  the  sl«r.ff«top& 
till  the  13th  of  JWn«;  the  writ  de  eontumace  being  t««ed  46«i  Nttwemier 
?88Trd  returnable  the  Ist  day  of  H.Tary  T^,  '»38.  Now  ..kmg  it, 
tSi  he  eapi0>  ought  to  be  a  continuance  of  the  other  proceedings  there  h» 
Za\L  great  an  interval  between  the  return  of  the  writ  de  "ontumaee  and 
STftLto  rfL  capia,,  the  interval  of  a  whole  Term.  And  on  the  fcce  of 
Z  wrifttat  hiatii  appears.  Supposing  that  the  hiatus  car.  be  suppl,«l  nr 
Sd^  byrftctsTthe  affiaaviU.thenwe  must  .ake  .no  ourconsKler. 
S?  ATother  fact  which  appears,  i.  e..  that  the  writ  of  capta»  wa*  not  p,.t 
^  1 2iSff tLds  UuTwas  out  of  office.  And  that  default  was  by  .he 
actoftheproBMitor. 

w.TT.»ws  J— In  a  case  where  the  consequences  are  penal,  we  caniiot 
Jjy^ylL%«^^rn^^-  I  think  the  fi«t  ol«ection  i.  frtd^  T^ 
^V  f  «Lo,er  reouiros  that  the  sheriff  shall  make  prodamatjpn  before  th« 
^^^o7Z^^^p^^procUm'^<^e.  I  cannot  say  that  ^rodama.icc 
U  a  mere  Idte  «eC««y.  It  doe.  not  follow  of  course,  rtj-t  Jecau^  a  p^ 
I  wEthe  bailiwidt  of  the  sheriff,  he  must  necessanly  take  h.«.  Th*  pn. 
clamation  might  bring  him  into  custody. 

CotMiDG".  J.,  concurred.  ^^  ^^^^^  ^.^^^  ^^ 

(A)1M.&B.317.  ^  (0Cro.J.c566. 
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Ferguson  v.  Mahon. 

nCBT.  The  second  connt  was  for  rent  reserved  on  an  indenturo  of 
lease,  whereby  the  plaintiff  demised  to  the  defendant,  for  sev^n  years, 
a  certain  honse,  at  a  yearly  rent  of  90/.,  payable  on  the  1st  May  and  the 
Ut  November  in  each  year,  comroencing  1st  November^  1829,  and  claimed 
two  years'  rent,  due  1st  November,  1886. 

PfeOf  as  to  135/.,  parcel  thereof,  that  the  plaintiff  held  as  tenant  to 
W.  Carter,  and  that  before,  Ac.  135/.  was  due  by  the  plaintiff  to  Carter,  &c, 
and  Uiat  the  defendant  paid  to  Carter  135/. 

Repi%€ation,  admitting  the  payment  to  Carter,  but  stating  that  the  sums 
so  paid  were  deducted  by  the  defendant  from  rent  before  due  by  the  defendant 
to  the  plaintiff  &n<l  that  at  the  commencement  of  the  suit,  135/.  was  still  due 
by  the  defendant  to  the  plaintiff. 

Rejoinder,  denying  that  the  sums  were  deducted  in  the  manner  allied  ; 
without  this,  that  135iL  was  still  due.  The  particubrs  of  demand  gave 
credit  to  the  defendant  for.  the  whole  of  the  first  year's  rent,  minus 
16/.  6«.  2c/. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  Sittings  aAer  last 
Trinity  Term,  the  plaintiff  proved  that  106/.  16#.  was  still  due.  The  de- 
fendant put  in  the  particulars  of  demand,  and  contended  that  it  thereby  ap- 
peared he  was  entitled  to  the  verdict.  His  lordship,  however,  directed  a 
verdict  for  the  plaintiff  for  106/.  16#.  6^,  and  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Hun^rey,  in  Michaelmae  Term,  moved  accordingly. — The  plaintiff,  by 
his  declaration,  demands  a  sum  of  180/.;  by  his  replication,  he  admits  a 
payment  of  135/.;  by  his  particulars,  he  gives  credit  to  the  defendant  for 
73/.  13#.  lOc^.  These  two  sums,  taken  together,  amount  to  a  larger  sum 
than  is  claimed  by  the  plaintiff.  He  must  be  taken  to  be  restrained  by  the 
bill  of  particulars,  which  forms  part  of  the  record.  Upon  the  whole  record, 
therefore,  the  plaintiff  appears  to  be  indebted  to  the  defendaot.-^[I^Bai»- 
9on,  J. — I  do  not  admit  that  before  the  rule  of  Court  of  test  Tenn  («)  the 
particukrs  were  part  of  the  record.] — They  have  been  considered  to  be  so, 
at  all  events,  for  the  benefit  of  the  defendant.  Parlu,  B,,  says,  in  Kenyan 
V.  Wak€9  (5),  "  Had  that  former  point  been  raised,  we  should  have  had  to 
consider  a  questbn  which  must  soon  be  determined,  viz,,  whether  a  payment, 
admitted  by  the  particulars,  must  be  pleaded.  Had  it  not  been  for  the  de- 
cision of  the  Court  of  Common  Pleae,  in  Emeet  v.  Brown  (e),  I  should  have 
had  little  or  no  doubt  on  the  subject.  Before  that  case,  I  entertained  a 
strong  opinion,  and  so  expressed  it  in  Coaie  v.  Stevens  (d),  that  such  a  pay- 
ment need  not  be  pleaded.  I  thought  that  the  particulars  were  given  to  the 
defendant  to  enable  him  to  know  what  to  plead,  as  well  as  to  restrain  the 
plaintiff^  proof  of  the  claim  in  his  declaration.      In  that  view,  I  agree  with 
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(a)  Trinity  Term,  1838. 

(6)2M.  HtW,  764;  S.  C.  M.  &  H. 

260. 

vot.  I. 


s 


4  Scott,  385. 
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OMm*f£«wA.   the  deciskMi  oiRtUefom,  J.,  in  Btmik  ▼.  Howardit},  that  the  peiticiikn  aie 
Fnoosoii      ^^  ^^  benefit  of  the  defendant.**    Niekoil  v.  WUUami  (/)  is  not  aa  auUKH 
rity  against  the  defendant.    In  that  case,  the  particiilafs  were  not  pat  in  by 
the  defendant  at  the  (rial. 

'"•'•    J'"  '•'  .rMA^rf^rfi> 

Lord  DKNMAif,  C  J.  (after  stating  the  pleadings)  now  deUvered  the 
judgment  of  the  Court. — Mr.  Humfrey  moved  to  enter  a  nonsuit  upon  the  ' 
ground  that  the  particulars  of  demand  in  this  case  give  credit  lor  the  first  of 
the  two  years*  rent  claimed  in  the  declaration,  less  16/.  \6$.  2d.;  that  those 
particubars  must  be  taken  as  pait  of  the  deciantkNiy  aftd  Ae  piet.«&tli^.tS4 
taken  as  pleaded  to  the  balance.  Tic,  10611  16t.  6dL ;  and  that»as4hQ tallica- 
Cion  admits  the  payment  of  185/.,  stated  in  the  plea,  whidi  is  a  Im^triflun 
than  that  balance,  the  plaintiff  by  his  own  shewing  is  o«t  of  Gmri;  mai.bit^ 
cited  BooUk  v.  Howard,  Nickottr.  WiUiam9,  and  Kenycii  t.  Wakn  in  a«p- 
port  of  diese  positions,  and  principally  to  shew  that  the  partiookra  of  .tke 
plaintiff*s  demand  must  be  taken  as  part  of  the  dedaration,  not  only  fi>r  pnr^ 
pose  of  eridenoe,  but  for  purposes  of  pleading. 

We  do  not  think  that  those  cases  establish  any  snch  point,  nor,  an  at 
present  adyised,  are  we  prepared  to  agree  with  them  if  they  did.  But  the 
pomt  is  not  material  to  the  decision  of  this  case ;  for,  if  it  be  conoededt  fir 
the  aake  of  argument,  that  the  deelaration,  as  explained  by  the  partaoiskr^ 
ckhns  106/.  16#.  6^.,  and  that  the  defendant  has  attempted  to  plead  te  Oml 
bahince  only  (which,  however,  it  is  plain  he  does  not,  since  he  pisads  ex^ 
pressly  as  to  135/.,  pared  tf  the  rmU  nuniiimmi  m  Ifta  dedmraUon,  thereby 
profeifeing  that  more  than  106/.  \%9.M.  is  claimed  by  the  declaration*  smd 
actually  pleading  to  more) ;  yet  the  replicatioD  in  terms  stated  thai  the  paif* 
ments  atteAipted  by  the  plea  to  be  applied  to  that  balanoe  of  XML  16a.  6aL, 
were  applied  to  another  and  diieient  demand,  Tts.,  to  piior  reol :  and  the  ra> 
joinder,  in  substance,  f  akeft  isene  on  the  tery  queatioD  of  application  whaefa 
has  been  found,  and  rightly  fooadf  for  the  plaintifil  In  any  *view  of  the  4 
therefore^  this  vcrdkt  is  right,  and  no  rule  for  a  nonsuit  is  to  be  franted. 

Rnlei 
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'^-^1-    '  PiTOttSR  V.  Kino.  a'ot.so. 

.'•  U   jj  ■•         •  .     . 

^  ASBr«friiiBt  Ike  cbfeadatit  as  sheriff  of  Amamt.     The  first  coant  sUbted  Case.   The 

'  tlOLtthe  iibiiltiff»  at  the  county  Court  of  the  defendant,  as  sheriff;  recor  stoted?tklt  the 

tsnd-' judgment  m  a  plea  of  debt  against  one  B0an;  that  thereupon  the  pUiotifl^  at  the 

pbiiMff  aiied  eul  a  writ  of  the  defendant,  then  being  sheriff,  called  a  fieri  ^dlrenZnl 

fiwitu,  dii^ed  by  defendant  to  his  bailiff,  by  which  writ  defendant  com-  ■•^^^jjJL^ 

iMsnded  them  to  lery,  &c. ;  that  althoagh  there  were  divers  goods  of  Bean  against  ^and 

wiiMn  the  defendant's  bailiwick,  whereof  the  debt  might  have  been  levied,  ^"ITIri^of"^ 

whereof  the  defendant  had  notice,  yet  that  he,  intending^  &c.,  did  not,  nor  J^?^^^*^ 

would  levy,  and  that  the  defendant's  bailiff,  with  the  privity,  and  by  the  rMi^by  the" 

direction  of  the  defendant  as  such  sheriff,  felsely  and  deceitfully  returned  to  ^f^^^^^^d 

the  defendant,  that  the  said  Bean  had  no  goods  in  the  defendant's  bailiwick  that  although 

whereof  the  debt  could  be  levied,  Ac   The  second  count  was  for  a  false  return  g^^rH, 
to  a  writ  of  fieri  faeiae,  on  a  judgment  of  debt  against  Bean  in  the  Court  of  within  the 

Jum/g  Banek,  and  alleged  that  the  defendant  had  seized  the  goods  of  Aion  in  ^e  defemLit, 

exeootkin^  had  received  out  of  them  a  large  sum  of  money,  to  wit,  $i^  on  whereof  he  had 

^    •  .       *.  «         •     .     •    %  «  1     1  ^1    1  1      .    .    notice,  yet  that 

sooount  of  the  monies  directed  to  be  levied,  and  had  falsely  returned,  that  the  defendant, 

they  remained  with  him  for  want  of  buyers.    The  third  count  staled  the  r^  w<^^n?vy. 

cevery,  by  the  plaintiff,  of  another  judgment  of  debt  against  Bean  in  the  and  that  the 

Ktn^e  Baneh^  that  a  writ  of  fieri  faeiae  issued  to  the  defendant,  and  alleged  bUiiiffjby'the 

that  there  then  were  divers  goods  of  Bean  within  the  defendant's  bailiwick,  ^'^^!^  „^ 

whioh  he  had  notice  of,  and  on  which  he  might  have  levied  the  monies  indorsed  n Ji^  bond  :-^ 

upoii  the  writ,  yet  that  the  defendant  did  not  levy  the  same,  and  had  not  the  ^^i*demar- 

said  monies,  at  the  return  of  the  writ,  but  falsely  returned  that  he  had  seized  rer. 

the  said  goods,  and  that  they  remained  with  him  unsold  for  want  of  buyers,  counf  wH^for  a 

and  that,  therefore,  he  could  not  have  the  monies,  &c.     f     '  faiMreturntoa 

The  plea  to  the  secoqd  and  third  counts  averred  the  identity  of  the  judg-  judpient 

ments,  writs  and  returns,  in  those  counts  respectiyely  mentioned,  and  stated,  ^^*^pi^ 

that  after  the  recovery  of  the  said  judgment,  and  the  suing  out  of  the  writ,  that,'after  the 

and  after  the  return,  the  plaintiff  impleaded  Bean  in  the  Court  of  King'e  ^^^{g^ 

Bench,  on  the  judgment  in  the  said  counts  mentioned,  and  recovered  judg-  pleaded  B.  in 

ment  thereon,  which  still  remains  in  force ;  by  means  of  which  said  premises,  judgment,  and 

the  judgment  in  the  said  counts  mentioned,  before  the  commencement  of  this  reeoraredjud?. 

nient,  oynieana 

suit,  became  merged  in  the  judgment  so  recovered  as  last  aforesaid,  and  be«  whereof,  the 
came  satisfied  in  law ;  and  the  plaintiff  waived  and  abandoned  the  writ  in  the  ^^^l^t 
taid  counts  mentioned,  and  all  benefit  and  advantage  therefrom,  and  released  "^^^""^^ 
and  dischaiged  the  defendant  from  the  said  several  premises,  &c.  the  plaintur 

Special  demurrer  and  joinder.    The  grounds  stated  were,  that  the  causes  T^^  ^^  i 
of  action,  in  the  said  counts  mentioned,  are  distinct  from  the  judgment  therein  charged  the 
mentioned,  and  not  affected  by  the  supposed  merger  of  that  judgment,  or  by  flii^^^'^ 
the  recovery  of  the  judgment  alleged  to  have  been  recovered ;  that  the  matters  *p«ciai  demur* 
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gvMii**  B^iidk  eontaioed  in  the  plea  did  not  release  or  disdiarge  fbie  defendant  ttdAt  fbb  pre- 
P^^^^  Riisea  in  the  said  counts  mentioned,  inaanuoh  as  H  appears  1^  the  ptea  tet 
the  plaintiff  impleaded  Bean  after,  and  not  before  the  return  in  the  said 
counts  mentioned,  and  after  the  causes  of  action  in  those  counts  were  com- 
plete and  fully  vested  in  the  plainrifi)  and  inasmuch  as  the  now  defendant  was 
not  a  party,  but  a  stranger  to  the  several  judgments  in  the  plea  mentionecl ; 
that  the  plea  confessed,  but  did  not  avoid  the  said  causes  of  action ;  and  that 
it  improperly  alleged  the  judgment,  in  the  said  counts  mentioned,  to  be  one 
and  the  same. 

Channeil,  in  support  of  the  demurrer. — The  plea  is  bad.  A  plaintiff  can- 
not be  divested  of  a  right  of  action  which  has  already  accrued  by  uny  lAimg 
which  afterwards  takes  place  between  him  and  another  party,  W0rdaU  v. 
Smith  (a).  The  facts  there  were  stronger,  in  favour  of  the  defendant,  than 
these  of  the  present  case.  The  plaintiff  there  had  chaiiged  bis  debtor  in  exe- 
cution. The  rights  of  a  plaintiff  are  not  interfered  with  by  the  acts  of  third 
parties,  even  though  those  acts  produce  satisfaction.  Godsall  v.  Boldero  (b), 
where  it  was  held  that  a  creditor,  who  has  ensured  the  life  of  hia  debtor, 
cannot  recover  against  the  insurance  company  afler  having  been  paid  by  a 
third  party,  does  not  militate  against  this  doctrine.  That  case  was  decided 
on  the  peculiar  nature  of  a  contract  of  insurance,  which  is  a  contract  for 
an  indemnity  only.  In  Yaie9  v.  Whyte  (c),  it  was  held,  that  the  defendant^ 
in  an  action  for  running  down  the  plaintiff  ^s  vessel,  could  not  deduct  from 
the  damages  the  sum  already  paid  to  the  plaintiff,  by  the  underwriters,  for 
the  same  injuiy.  Where  a  right  of  action  haa  once  vested,  it  oba  only  .b# 
destroyed,  even  by  the  parties  themselves,  by  a  release  under  seal,  or  by  the 
receipt  of  something  in  satisfaction  of  the  wrong  done,  WUiougkby  v.  Bmdt^ 
house  (d)f  beiU  v.  Hoare  (e).  It  is  understood  that  the  first  count  will  be 
objected  to,  on  the  ground  that  the  sheriff  must  be  considered  as  acting  judi- 
cially, and,  therefore,  is  not  responsible  for  the  acts  of  hia  bailiff;  and  JSol^ 
roffd  V.  Breare  (/),  TtmHo  v.  Monte  (g),  will  be  relied  iMtt.'^GUerul^,  J. 
—There  is  also  Tineltif  v.  Nassau  (A).]— Those  cases  decide  that  the  sheriff 
would  not  have  been  responsible  for  the  seizure  of  the  goods  of  il.,  under  an 
execution  against  B>  But  the  present  is  a  very  different  case.  This  actian 
is  brought  for  a  false  return,  and  that  return  is  alleged,  on  the  record,  to  have 
been  made  with  his  privity^  and  under  his  direction.  The  act  complaiBedcf 
is  ministerial,  not  judacial.^Lord  Denman^  C.  J.— We  think  that  t]»  tet 
count  is  bad.] 

PUatf'e&ntrd.^^The  plaintiff  has  no  right  to  enforce  two  remedies  for  the 
same  thing.  The  first  judgment  might  have  been  pleaded  in  bar  to  the 
scijoftd  Botion,  because  the  debt  had  already  merged  in  it ;  and  the  first  judg- 
ment itself  merged  in  the  second.  Debt  does  not  lie  on  a  judgment^  where  a 
party  has  chosen  another  remedy,  as  by  executipn,  sued  by  elegit  or  othcr- 

(a)  1  €amp.  332.  (e)  I  Ring.  401. 

(6)  9  E«8t,  72.  ( /)  2  B.  &  a  47a 

(e)  4  Bing.  N.  C.  272 ;  S.  a  1  Ar-  (g)  2  C.  M.  &  R.  298. 

nold,  86.  (%)  M  k  W.  52. 

((/)  2  B.  &  c.  m. 
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j^il^0mii^JMfi.^.jD$lLiA.2.)    IFcrdd/ v.  iSWl4  U  merely  a  decision  at    OkmuVB^imA. 

Nui  /Vh*«»  9xid  is  iBooasiiiteiit  with  the  other  case*^  Pitchbr 

t». 
ChanneiU  in  reply.— [Pa/te*o»,  J.— Is  there  not  a  defect  in  the  third  ^^^* 
count?  .  In  actions  for  a  false  returni  the  falsehood  should  be  stated ;  the 
word  iaise,  alone,  is  not  sufficient.] — It  alleges  that  there  were  goods  when- 
ever the  defendant  might  have  levied  the  monies,  and  that  he  falsely  returned 
that  tKey. remained  unsold  for  want  of  buyers.  The  wrongful  act  charged  is, 
that  the  defendant  had  not  levied  the  money,  although  there  were  goods  in  his 
bailiwick  on  which  he  might  have  levied.  That  is  sufficient  to  shew  a  griev- 
ance ;  the  other  part  is  unnecessary,  and  may  be  rejected  as  surplusage. 

JLord  AfiiiMAN,  G.  J. — We  think  that  the  plea  does  not  afford  any  answer  to 
the  action. '  The  judgment,  on  the  first  count,  will  be  for  the  defendant.  The 
plaintiff  mi^  have  his  election,  either  to  take  judgment  on  the  second  and 
third  counts,  or  on  the  second  only. 

Pattksoii,  Williams,  and  Ck>LBRiooB>  Js.,  concurred. 

Judgment  accordingly. 


Dangbrfield  V,  Thomas.  a'ov.so. 

f^EBT  OR  bond.    Plea :  that,  subsequent  to  the  date  of  the  bond,  nfiai  of  Debt  on  bond. 
bankruptcy  issued  against  the  plaintiff,  and  that,  6y  reastm  of  the  pre^  ruptcj  of  the 
tmeew^  his  assignees  had  become  entitled  to  the  debt  in  the  declaration  men-  pUintiff,  and 

^  tn&t,  bj  reason 

lioned.  of  tbe  premises, 

RepUoaHoH^  that  before  the  bankruptcy  of  the  phintiff,  mi  fiat,  by  inden-  J|^^J^*een- 
tune  between  the  plaintiff  aod  /.  A.  Gardiner  tind  M,  Elgie,  reciting  that  the  titled  to  the 
plaifi.tiff  was  indebted  to  them  in  1660/.,  and  that,  by  a  certain  bond,  namely;  ^^jj'tfp/ten/ton  .• 
tbe  bond  declared  upon,  the  defendant  had  become  bound  to  the  plaintiff,  in'  that  before  the 
IftMM.^  conditioned  for  the  payment  of  625/. ;  the  plaintiff  assigned  to  them  an^n?rat7re^^ 
theaaid  bond,  and  all  his  interest  therein,  as  a  further  security  for  the  1680/.  I'fcitinK  that 

11  1  -  •       0*  \  '  ^  .  *"®  plaintiff 

due  to  them,  subject  to  a  proi'iso  for  redemption  on  payment  of  1660/.  on  was  indebted  to 

the  lat  Meareh  then  next  ensuing;  that  they  were  appointed  the  plaintiff's  E^i^icognol 

ollamies,  to  sue  on  the  bond,  and  the  defendant,  before  the  plaintiff  became  vit  for  a  larger 

a  bankrapt,  and  before  the  issuing  of  the  fiat,  had  notice  of  the  assignment ;  the^bond,  The 

that  plaintiff  did  not,  on  the  said  1st  March,  pay  to  /.  G,  and  M,  E.  the  P^^^°^^5^!f 

1660/. ;  and  that,  at  the  commencement  of  the  present  action,  there  was  owing  bond  to  them  as 

to  them  800/.,  a  sum  exceeding  the  amount  due  upon  the  bond ;  and  that  » f*rt^«;.»««^* 

J  ,.  "ty,  subject  to 

the  action  was  prosecuted  m  the  plaintiffs  name,  at  their  instance,  and  for  a  promo  for  r(>- 

their  sole  benefit.  MedeM" 

Special  demurrer,  on  the  ground,  first,  that  plaintiff  had  not  made  any  "till dueto them 

profert  of  the  indenture  mentioned  in  the  replication,  or  alleged  any  excuse  the  amount  o*f" 

for  not  having  done  so ;  second,  that  the  plaintiff  had  not  traversed  or  confessed  {hat^^^ictHni 

was  brought 
for  their  benefit.     On  special  demurrer :— Hi?^  1.  that  the  plain' iflf  was  not  bound  to  make 
profert  of  the  indenture.     2.  That  the  replication  was  correct  in  setting  nut  the  special  facts» 
and  would  have  been  bad  had  it  traversed  simply  that  the  assignees  had  become  entitled^ 
a  That  such  &ct8  shewed  that  the  debt  did  not  Test  in  the  assignees. 


6M.  TERlll'»BP0A1»  »  fu  QDBM8  BRNGH. 

Que^tBtmk  «>idt¥okiMi»y^iJtoiiMtl6r»or  falMlfbtthiadieplM 
OMt€«iHitrD  ^^  ttppeAriag:  HI  the  raplioBtioii,  tkm  pkutiir  Ml  it  iiiMsrteiii  ^hflhr  he 
iiifMiderf  to  adlml^  teiy  thai  the  debt  meotkned  io  the  deohntioo  passed 
!<>:  the  aieigneeB  AppoiiMwl,  aa  m  the  piea  mentiooed;  thML  that  the 
pteiHfifl;  by  tlie  repBcalioo,  etienplecl  to  pot  in  iasue^  to  be  ItSDi  bj  tie 
ecmnti^y,  mere  infta-etice  and  mttter  of  hw,  Buneljr,  vfaetber  Ae  deU 
in  the  Adclaratioik  meDtioned,  by  meutt  of  the  buiknipteyof  the  ptabliftand 
the  eppekitment  of  MaigMBa  in  the  plea  nentionBd*  becanae  legally  vtstad 
In  anch  aaaigneea,  the  aame  lepUcation  admittinsr  all  the  laeta  atited  in  the 
fi^;  fenrth,  that  the  replicatton  waa  aigumeotative,  and  was,  in  other 
reapeeta,  inaulficient,  te. 

The  following  pointa  were  atated  aa  intended  to  be  aigved. 

On  behalf  of  the  plaintiff  :^ — ^firat,  that  the  replication  waa  good,  because  it 
was  shewn  therein  that  the  plaintiff  aaaigned  the  bond-debt  aoogb^  te  be  re- 
covered for  a  valuable  eonaideration  before  his  bankrv^tcj ;  and  that  the 
amount  of  the  debt,  as  a  security  of  which  the  bond  waa  aaajgnert  by  bin  as 
therein  raentioiied,  greatly  exceeded  the  amount  due  upon  the  bond^aad  ftbft 
it  waa  shewn  that  the  assignees  of  the  plaintiH;  under  the/o^  oould  take  no 
beoe6dal  interest  in  the  debt  sued  for,  and  that,  therelbre,  the  action  was  oor- 
rectly  brought  hi  the  name  of  the  plaintiff,  for  the  benefit  of  the  aaa^gnee  of 
the  bond ;  second,  that  profi^rt  of  the  indenture  was  unnecessary,  inasmuch 
as  it  appeared  that  he  was  not  the  party  entitled  to  the  indenture,  or  to  the 
•  poaaession  thereof,  or  that  the  aame  waa  left  in  hia  posseaaion  or  power,  and 
beoauae  the  atatement  of  the  indenture  waa  merely  matter  of  indooeniest, 
•and  coUaleial  to  the  cauae  of  action. 

On  behalf  of  the  defendant  .^-that  the  debt,  secured  by  the  bond,  dechwd 
O0»  wua  not  aaaignable;  and  that,  notwithatanding  the  deed  of  asaignment^it 
reaaamed  vested  in  the  plaintiff  at  his  bankruptcy,  and  was  afterwards  tram- 
ferrad  to  his  aaaignees  under  the  /iait  alao  the  spedal  causes  of  demaner 
assigned 

<SM«n»,  in  support  of  the  demurrer. — ^Where  a  party  claims  by  a  deed,  as 
the  means  by  which  he  establishes  his  title  to  sue,  the  general  rule  is,  that  he 
must  make  profert  of  the  deed.  Com.  Dig,  tit.  Header,  (0.  ).)  The  deed 
constitutes  the  title  of  the  plaintiff  in  this  action,  and  there  is  nothfaig  to  take 
this  case  out  of  the  operation  of  the  general  rule.  The  right  to  have  prpfert 
U  commensurate  with  the  right  of  oyer. 

The  facts  stated  in  the  declaration  amount  to  a  mere  traverse ;  ahd  that 
ought  'tp  have  been  pleaded  by  negativing  the  a]legatk)n  in  the  plea  that 
the  debt  passed  to  the  plaintiff's  assignees.  By  a  replication,  framed  like  the 
present,  the  defendant  is  deprived  df  the  advantage  of  traversing  more  than 
'  one  of  the  ^cts  alleged ;  he  ought  to  have  had  the  opportunity  of  traversing 
them  alt. 

It  is  clear  that  this  is  the  action  of  Gardiner  and  Elgie ;  and  though,  in 
Winch  V.  Keeling  (a),  which  will  be  cited  on  the  other  side,  it  was  Ibdd  that 
the  assignor  of  a  debt,  who  ajlterwards  becomes  bankrupt,  may'  sue  for  the 
benefit  of  the  aaa^nee,  that  was  on  general  demurrer  only.  By  th^a^sign- 
ment,  all  posaimiity  of  interest  did  not  pasa  out  of  the  plaintiffj  and  if  an/ 

(«)1T.  R.  619.  ^    '^  r     .,„. : 


HGHAELHAS  AV€AlIOlf;  183a  <«85> 

1^  in  him,  4fr  putcd  to  tlM  ftssignae»  uadtr  the-Uiknigtiy^  CWmMp  Oiwgg^jyl.. 
▼.  )B*hii(6)t;  i]icl<the  MUttdnea  of  that  dsctrimiB  «dmHt(9d  4^  3IM«/r&  Jm  D^^^^i^tv 
m  i^A^>Mj'  0»Mr&  (o).    Tbera  wm  ik  proviw  for  vodempliNi  4>f  tka  bond >;  «• 

and  U4t>pMM alsoj  HuH  tlwre  Ms  an eaitiep aemirilx.  It  it  vatafurrod  tbat  ^"**^ 
4te  <ifcbl  aiio'^zeeeda  wkat  haa  boDn  ohMraod  fiRMA  tho  9ihf9  fmmlm^^ 
[€iUefi^e^  J.^Woold  oat  tfao  aatigneaa  be  eatillad.toae-pfiy.ihflmi^vaa 
.antiMirirtil  of  ihi»  bo^d^  thougli  then  were  other  aeoiiiitWat>'**N4A  who^f 
*U$ikt  iMflhttieBof  ell  others.  Even  if  the  unpaid  debl  should  eK€0«d  tho 
ahiMiilof  the  bend,  thft  aasiginea  of  the  banknipt  would  stiU  be  eptitled  to 
hate  it retaraed  oo  fnynoent.  It  would  be  no  answer  to  a  bill  in  eqwity,  foi 
the  recovery  of  the  bond,  that  nothing  would  remain  due  npon  it  over  tbs 
sum  for  which  it  waa  pMged. 

It  V.  Ritkarsft,  ceaHrd. — ^The  indentnre  is  not  in  the  possession  of  the 
plaintiff.  At  the  moment  of  the  assignment,  the  right  of  possession  of  the 
indenture  passed  to  the  assignees.  The  plaintiff  haa  no  intefest  in  it  It 
has  been  asid,  on  the  other  side,  that  this  is  the  action  of  the  assignees  of  the 
bond.  Virtuallf  ,  it  may  be  so ;  but,  technically,  it  is  the  actbn  of  the  plain- 
tiff, and  the  right  of  prolert  is  strictly  technical,  and,  therefiire,  cannot  be  in- 
sisted on  by  the  defendant.  The  cases,  on  the  sabjeet,  ars  ooHected  in  the 
notes  to  Jea0CM  t.  Harridgt  {d)i  and  they  shew  prolkrt  is  not  deonndaUo 
under  such  circnmstances.  Again,  this  indenture  passed  only  ^  equitable, 
not  the  legal,  interest  in  the  bond,  and,  therefore,  profert  of  sueh  a  deed 
^siimot  be  demandable  in  a  Court  of  law.'^Lord  Dennum,  C.  J.«*M.We  diiak 
that  is  an  answer.] — ^As  to  the  replying  special  fiicts.—- [Lord  Ihmmm,  C.  J.«^ 
We  think  the  replication  good  as  to  that  ground.]^Also  the  assignsKnt  was 
Such  as  to  prevent  the  fight  of  the  assignees  of  ^hm  bankrupt  from  attariiiog. 
They  take  nothing  but  the  beneficial  interest ;  and  it  deariy  appears,  Ikat  no 
snch  interest  was  in  exnitence  in  the  present  case.  No  distinction  exists^  in 
principle,  between  Winch  t.  Keding^  Dean  v.  Jam$»  («),  and  the  present  case. 

Sfoann^  in  reply.— Profert  of  a  deed  is  demandable,  even  though  nothing  is 
conveyed  by  it,  and  it  relates  to  collateral  matter,  if  a  deed  was  necessary^ 
Com,  Dig.  tit,  PUader  (O.  T.) 

Lord  Dbnman,  C.  J.— The  plabtiff  is  entitled  to  judgment.  The  objection 
that  the  plaintiff  ought  to  have  traversed  the  averment  that  the  debt,  legally 
vc^sted  in  the  assignees,  is  contrary  to  well  established  principles  in  pleading. 
1^  kiy  upon  the  plaintiff  to  shew  how  the  assignees  were  prevented  from  re- 
covering the  debt ;  and  that  he  has  done  by  stating  facts  which  show  that 
the  debt  did  not  vest  in  them ;  because  they  could  have  no  beneBciaf  ptereSt 
iii  it.  There  was  no  necessity  for  profert  of  the  indenture  of  asvignment 
That  was  made  to  prevent  the  interest  from  vesting  in  the  assignees,  and  waa 
a  complete  trsnsfer  of  the  equitable  interest  of  the  plaintiff  to  two  of  bis  e^e- 
eutp^.  ,  They,  therefore,  possess  an  interest  which  is  adverse  to  his,  and 
he  qmii(^^  be  said  to  be  the  person  interested  under  it,  or  who  could  he  ejsm, 

(h)  4  k  &  Ad.  dd2;  1  A.  &  E.  883.         (</)  1  Saunders,  9. 
(c)  I  Bing.  N.  C.  697  ;   S.  C.  I         (e)  1  A.  &  £.  809,  n. 
Hodges»8a 


6B6  TERM  REPOETS  w.  tu«  QU££frS  BENCH. 

QMm't BomA.  pected  t6  have  custody  of  it.     The  assignmeot  is  stated  to  have  been  made 

DAMOBanuo  ^^^  ^  further  security ;  but  the  earlier  security  does  not  af^pear  to  have  been 

V.  other  than  a  mere  personal  and  money  security.    Had  it  been  on  land»  it 

'^"^'  might  have  been  necessary  to  shew  that  it  had  &iled  to  satisfy  the  debt. 

Patteson,  J. — I  am  of  the  same  opinion.  The  plea,  after  averring  the 
bankruptcy  of  the  plaintiC  and  the  appointment  of  assignees,  continue^,  tl«ii> 
they,  by  reason  of  the  premises,  became  entitled  to  the  debt  in  (|Uestion,  If, ' 
therefore^  the  replication  had  been  in  the  fiorm  contended  for,  it  would  have 
been  a  complete  traverse  of  the  virtuie  cujtu,  of  a  mere  inference  of  (aw.  It 
is  clear  that,  in  order  to  be  ^mlid,  it  necessarily  must  have  set  up  some  further 
right,  arising  from  other  facts,  as  has  been  done  here ;  otherwise,  bj  ado^ittiog 
all  the  facts  alleged  by  the  defendant,  the  plaintiff  would  have  been  placed 
out  of  Court. 

As  to  the  other  point,  that  profert  of  the  indenture  was  necessary.  Could 
the  bond  have  been  assigned  to  Gardiner  and  Eigie,  so  that  the  action  had 
been  brought  in  their  names,  the  objection  might  have  been  well  founded. 
But  that  is  not  the  case ;  and  the  existence  of  the  indenture  is  alleged  as 
matter  of  inducement  only,  for  the  purpose  of  shewing  that  the  interest  in 
the  bond  had  not  passed  to  the  bankrupt's  assignees.  The  right  to  profert 
is  a  strictly  legal  right,  and,  as  I  think,  conOned  to  the  parties  on  the  record. 
It  is  said  that  this  action  is  virtually  brought  by  Gardiner  and  Elgie.  ft 
may  b^  so ;  but  I  cannot  import  any  equitable  rights,  which  they  may  possess, 
into  the  consideration  of  this  demurrer.  It  is  enough  to  say  that  they  are 
not  the  plaintiffs  on  this  record. 

With  respect  to  the  other  point,  it  appears,  from  the  replication,  that  the 
bond  was  assigned  to  secure  a  larger  debt  than  the  amount  of  the  bond  ;  and 
the  replication  goes  on  to  say  that  more  is  still  due  than  that  amount.  There- 
fore it  is  clear,  that  no  beneficial  interest  could  accrue  to  the  bankrupt's 
estate.  If  the  indenture  had  disclosed  the  existence  of  any  other  security, 
then  a  doubt  might  have  arisen  whether  these  securities  might  not  have  pro- 
duced sufficient  to  pay  off  the  debt,  and  leave  some  benefit ;  but  under  the 
circumstances,  it  is  plain  that  nothing  could  pass  to  the  assignees. 

WitXUMS,  J. — There  is  no  reason  why  the  plaintiff  should  be  compelled 
to  make  profert  of  this  indenture.  It  is  plain  that  the  assignment;  does  not 
form  his  title  to  sue ;  it  goes  to  impeach,  rather  than  support  it.  It  faas  been 
urged  that  some  interest  remained  to  the  assignees  in  this  bond.  I  am  not 
aware  what  that  interest  could  be.  The  amount  of  the  bond  was  less  tban 
that  of  the  debt  it  was  assigned  to  support. 

Coleridge,  I — ^The  general  rule  has  been  conceded  that  a  party^  who  is 
not  properly  m  possession  of  a  deed,  cannot  be  required  to  produce  it;  but  it 
is  contended,  that  Gardiner  and  Elgie  are  the  actual  plaintiffs  in  this 
action.  No  authority,  however,  has  been  cited  to  shew  that  this  Ccfujt,  for 
su(5h  a  purpose,  can  look  beyond  the  actual  record.  And  what  appears*  Vhere, 
contradicts  the  supposition  that  the  plaintiff  is  interested  in  the  indenture. 

Judgment  for  the  plaintiff. 


MICHAELMAS  VACATION,  1838.  fl97 


The  Queen  v.  The  Inhabitants  of  Sos^erby.  Ome^Be^ 

Bet,  1. 

f  TPON  «Lfi  appedl  against  an  order  ofjustifes,  for  the  removal  of  JobiDtTtm  *A  carpenter's 

and  his  femily,  from  the  parish  of  MeUon  Mowbray,  to  the  perish  of  5iS  M^Hcr* 

Somerfy,  hoih  in  the  county  of  Leteeiter,  the  Court  of  Quarter  Sessions  dent,  and,  with 

corifimied  the  order,  subject  to  the  opmion  of  this  Court,  on  the  fblto'witig  his  master,  he 

case  —  '  went  to  hie 

^L  •••*  ..I  «•><«  .«.*  father's  house. 

The  pauper,  John  Dixon,  was,  by  indenture,  beanng  date  September  2 1st,  in  Melton  Mow- 
1805,  bound  apprentice  to  Wm.  Saul,  of  Somerby,  carpenter,  from  the  5th  \nfi!!^!^ 
day  of  the  same  month,  for  seven  years.    The  indenture  contuoed  covenants  during  the 
that  the  pauper  should  do  all  lawful  commands  of  his  master,  and  that  his  ^u  unable  to 
master  should  6nd  him  board,  lodging  and  washing  during  the  term.      The  "^^Y  ■*  ^^"^  , 
pauper  served  six  years  and  two  months,  in  Somerby,  under  this  indenture,  and  irhflst  he  * 
when  he  met  with  an  accident,  and  became  unable  to  work ;  he  was,  in  con-  ^^h^' fatEer 
sequence,  taken,  by  his  master,  on  the  morning  following  the  accident,  to  his  his  master  em- 
father's  house,  in  Mellon  Mowbray  (which  is  six  miles  IVom  Somerby),  for  self  lotteiy  ^ 
the  benefit  of  a  surgeon's  attendance ;  and  he  slept  at  his  father's  house  from  ^^^  '^^  f^^ 
that  time  until  the  cancellation  after  mentioned,  being  a  period  of  more  than  viUaKes,  in 
seventy  days.     His  master  called  upon  him,  at  his  father's  house,  from  time  Jcje\rtic?es*** 
to  time,  to  see  how  he  was,  and,  during  that  time,  and  whilst  he  was  incapaci-  manufactured 
tated  from  his  ordinary  employment,  under  the  indenture,  his  master  asked  andthe'appren- 
hira  to  carry  out  and  sell,  in  the  villages  round  about  Melton  Mowbray,  lottery-  ^^^^  'f5,?!^**, 

A-  1  %  1  -  1     •      .    •  t  .1  *  .  .   1  -,  .  •  -    "^  one  ahilhng  for 

tickets,  by  which  the  holders  would  be  entitled  to  draw  m  a  lottery,  where  each  of  the 

the  prizes  were  to  be  articles  manufactured  by  the  master  in  his  trade,  which  {JaJ^e'master 

the  pauper  consented  to  do,  and  did,  up  to  the  cancellation  after  mentioned,  did  not,  in 

As  a  compensation  for  this  service,  the  pauper  was  to  receive,  and  did  re-  manner*cor- 

ceive,  one  shilling  on  the  sale  of  each  ticket,  which  his  master  observed  would  tribute  towards 

help  to  maintain  him.     The  master  also,  on  first  taking  the  pauper  to  Melton  ance,  although 

Mowbray,  promised  to  pay  the  surgeon  his  bill,  but,  failing  to  do  so,  the  ^^  ^^^^.  ^ 

pauper  paid  it  himself.     On   the  1st  of  February,  1812,  pauper's   father  geon'sbilh^ 

bought  out  his,  the  pauper's,  time,  for  two  guineas,  which  he  paid  to  the  ^J^ionshi^of 

inaster,  and  the  indenture  was  cancelled  on  that  day,  and  the  master  received  ""ter  and 

hack  such  tickets  as  remained  unsold.  tmueSi  and***" 

The  questions  for  the  opinion  of  the  Court  were,  whether,  under  the  cir-  ^^***^*P:    ^ 

_*  prentice  gained 

cumstances  stated,  there  was  either  maintenance  of  the  apprentice,  by  the  a  settlement  in 

master,  in  Melton  Mowbray  under  the  indenture,  or  service  by  the  appren-  ^aS[*'2lfhOTgh 

^ice,  in  Melton  Mowbray,  under  the  indenture.     If  the  Court  should  be  of  *!»«  ■*'«  of  the 

opinion  that  there  was  either  such  maintenance  and  such  service,  the  order  S^^wful.** 
of  Sessions  was  to  be  quashed,  if  otherwise,  to  be  confirmed. 

Sir  W,  fV.  Follett,  Bumaby,  and  N.  GoldsnUd,  in  support  of  the  order  of 
Sessions. — The  principle,  upon  which  this  case  must  be  decided,  is  to  bq 
found  in  Rex  v.  Ilkeston  (a).  There  the  pauper's  husband  was  apprenticed 
to  a  person  at  Ilkeeton  ;  during  the  first  two  years,  he  always  slept  at  his 

(a)  4  B.  &  C.  64. 
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QM^tMi  Mkm'u  kmwe,  m the  aajabiBg  pMish  of  J^k^^  i»Mfa«  %i  iIm  day  «t 
Ukmtmi  bat,  titer  lint,  he  slept  at  liis  niMter*f  hoiwe,  «l  KknM,  taeept 
cm  Aiftii^  iknd  Amdleiy  nigliU,  when,  with  hk  mesltr'i  wmM,  h^ikftvt 
his  fathef'e.  The  Gottrl  hdd  thtt  be  gained  no  settlsnMiA  eil  ReyM,  Vjr 
sleeping  at  his  iather^s,  although  he  did  so  with  the  consent  of  his  mister. 
Rbx  t.  Banbury  {b),  is  not  consistent  with  Rik  v.  RkeHoL'  ''U^iMf^i 
case,  the  tesidence  at  MeUm  Moui^ay  was  not  in  the  i!btkUnk''^iM  •]>• 
pr^tttlee,  and,  therefore,  no  wttlenientwas  gamed  by  reesontififlfe^iiMbittocy 
there.  iSe^  t«  Straifordupon^Awm  (c),  is  distinguishable,  because  there  the 
apprentice  vas  actually  serving  his  master  all  the  time  he  re^i^  ia  another 
parish. — [WilUamt^  J. — ^The  facts  of  that  case  are  Tery  similar  to  those  of  the 
present.] — ^Another  circumstance  distinguishes  this  from  alt  the  cases  wbtch 
will  be  cited  on  the  other  side,  t.  «.,  the  employment  of  the  apprentice,  bjthe 
master,  in  an  unlawful  sale  of  lottery  tickets.  All  such  lotteries  are  illegal, 
and  are  public  nuisances ;  and  the  parties  who  are  concerned  in  them  aie 
liable  to  be  prosecuted  as  rogues  and  yagabondSp  10  &  II  ITm.  3,  c17; 
42  Geo.  S,  c.  119.  It  cannot,  therefore,  be  said,  that  there  was  any  service 
to  the  master  performed  by  the  apprentice,  of  which  the  Court  will  take 
notice. 


/.  HUdyard,  ctmird,  was  not  called  upon  by  the  Court 

Lord  DsHMAif,  C.  J.— »It  seems  to  me,  that  the  relationship  ef  msster  and 
apprentice  eonfinned  whilst  the  pauper  was  residing  at  Melian  Mowifvy.  I  A> 
not  say,  that  if  a  master  and  his  servant  conspired  together,  to  do  an  ualawfal 
aet,  each  a  serrioe  would  confer  any  legal  rights ;  but  tt  would  b^  hard  \ouf 
that  an  apprentice,  who  innocently  obeys  his  master's  commands,  is  thereby 
prevented*  from  claiming  a  settlement.  The  cases  shew  that  the  pauper  ob- 
tained a  settlement,  under  the  apprenticeship,  in  Melton  Moufbray, 

LiTTLiDALB,  Pattssou,  and  Willums^  J.,  conouried. 

Order  of  Sessions  quashed  (d). 


i, 


3  B.  If  Ado.  706.  hurtt,  6  A. 

II  Eut,  I7&  Day.  34. 

(d)  See  ReM  v.  fnhabitontM  of  Sand- 


&  £.  130;  Wil.  Wfl.  & 


Dec.] 


The  QuEBN  V,  The  Justices  of  CAMBRiDOKdHiRS. 

The  QuBBN  V.  The  Justices  of  Salop. 

The  Queen  v.  The  Justices  of  GLOucBSTBMHniE. 


QRDlStS  of  maintenance,  under  4  &  5  IF.  4,  c.  76,  s.  72,  upotttheputallw 
fathers  of  two  bastard  children  having  been  applied  for  in  the  tiro  for- 
mer of  these  cases  at  the  Quarter  l^siooa  for  Cambrid^hin.  and  SaUfk 
rettpectrvely,  it  appeared  that  in  both  cases  the  notices  of  .tlleaf^li^iioiit 
served  iipoa  the  putative  father,  were  signed  by  the  two  i^h»^''^  the 


A  notice  of  an 

application  for 

so  order  ol 

maintenance, 

upon  the  puta* 

tive  father  of  a 

bastard  child, 

uoder4ft5W. 

I.  c.  76,  M.  72, 

T3,  miiat  be  signed  by  a  majority  of  tbe  whole  body  of  churchwardcna  and  oreneen. 


>     MICHAEUfAS  VAQATIOft  IMK 

puriflli*^  anA  not  bjr^lMchuidiwirdeDa;  utA  Ibe  ln^owsMft  diimoifaim 
a  jM^tjF^oC  At  whoU  body  of  chttrcbwardens  and  ofwswn,  Wheraupon. 
ihi£  SfiMOOi  rofiuwd  U>  hear  the  application.    Rvlea  nwi  iB  tack  caaa  hairing 


btcn  otemi  for  a  maDdanua  t^  tJbs  juatieaa  to  iMiir  the  appKcatioiw       .        ^eli^mi^^ 

fiftiiM^'^^hfwed  cama  io  MicAMdmmM  T^rm,  ia37.(a),  a^jiainat  the  fy^^^    ^*  ^^■■" 
rufeb^R'M^^ivwtiHNPVt^dbjr^drcAioMir  and,  iniaat  THuiiry  7S?m(^),.tfiiiB^  TliaJQsticMof 
/r^.sMwd.c«iM«agaiaat tha  second  rule,  whiob  waa  aupperted  by  IFAntf^^u    xh9^m 

«. 

Gunnma  end  Humfrey^ — The  73d  section  requires  that  notice  of  the  appli"   gwcckwee^ 
cation  shall  be  given  under  the  hands  of  the  "  overseers  or  guardians/'    By        iuirb. 
the  ioterpretatiQU  clause,  s.  109,  overseers  are  explained  to  include  ''  church- 
wardens so  far  ap  they  are  authorized  or  required  by  law  to  act  in  the  manage- 
ment or  relief  of  the  poor,  or  in  the  collection  or  distribution  of  the  poor  rate/' 

Section  72  vests  a  discretion  in  the  overseers  or  guardians  as  to  tbe  making 
an  application;  and  a.  73,  provides  that  they  shall  pay  costs  in  case  the| 
Court,  on  hearing  the  application,  shall  not  think  fit  to  make  the  order.  The 
discretion,  therefore,  ought  to  be  exercised  by  all  the  parish  officers.  The 
43  EUz,  c.  2,  a.  1,  constitutes  churchwardens,  overseers  of  the  poor,  and  the 
subsequent  Statutes  always  treat  them  as  such.  The  13  &  14  Ch.  2,c.  12,  s. 
19,  authorizes  churchwardens  and  overseers,  on  the  making  of  an  order,  to  seize 
the  goods  of  the  putative  father ;  and  enacts,  that  it  shall  be  lawful  for  the 
Sessiona  to  make  an  order  for  the  churchwardens  or  overseers  to.  aell  t|ie 
goods.  Tba  59  O.  3,  c.  68,  s.  6,  requires  notice  of  appeal  against  an  order  .to 
be  given  to  the  churchwardens  and  overseers.  Before  the  Statute,  the  chucch- 
wardens,  aa  well  as  the  overaeers,  have  always  acted,  in  such  applications,  as. 
appears  from  the  forms  given  in  BmttCm  JuMiiee^  and  the  other  books  of 
practice.  Asanming  it  to  be  competent  for  the  churchwardens  to  act,  then» 
the  notice  should  have  been  signed  by  the  minority  of  the  churchwardena 
and  overseers,  R»x  t.  BeeMttm  (c),  GrindUy  v.  Barker  (cQ,  Rmsb  t.  Derhy^ 
9kin  (e),  R9m  v.  Warwiiduhim  (/). 

Arehbcid^  and  Whaietey^  eontrd. — ^It  is  admitted  that  the  notice  must  be 
signed  by  a  majority  of  the  overseers,  but  churchwardens  are  not,  fU  such 
purpose,  included  within  the  interpretation  to  be  given  to  the  word  overseers. 
An  application  of  this  nature  is  not  a  matter  connected  with  the  management 
or  relief  of  the  poor,  or  the  collection  or  distributbn  of  the  poor  rate.  The 
object  of  making  it  is  only  the  indemnification  of  the  parish.  The  Statute  of 
EUzaheih  does  not  relate  to  the  filiation  of  bastard  children.  The  18  &  14 
CA.  2,  the  first  bastardy  Act,  does  contain  the  provisions  stated,  but  it  doea 
not  direct  that  the  applicatk>n  for  the  order  shall  be  made  by  the  churchwar- 
dens. The  6  G.  2,  c.  81,  s.  1,  and  40  G.  8,  c.  68«  s.  1,  pmtriddlbrthetappli* 
cation  being  made  by  an  overseer  or  aubstantiai  householder*  iiritho^t  any 
mention  of  the  churchwarden.  Churchwardens  are  overseers  of  the  poor,  9m 
ofki^t  ef»d .  only  so;.    The  interprotation  .clause  states  that  guardiaqs^^f  t^ 

(a)    November    I3th,  before  Lord  (c)  3  T.  R.  .59(2.  '      ■ 

i>Mii^,  a  J.,   Fmetm,    frmam$  id)  l]ii«cR2i9. 

awl.CWff^<to,Jf,  .  (e)  IN..*  P...703;  S.C,.W.W.^ 

(^  June  I4tb,  before  Lord  l>enMafs  t>.  248. 

(.  y,  LUiledaU]  PaltcMOn  and  fFitut  (f)  2  N.  &  RfSB;  S.  C  W.  W.h 
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Qitfai^i^Mcfc.  poor  are  induded  withfn  the  word  oTerseer.    If  dnirebvmrdeM united tohe 

The  Qutsw  included  in  the  present  caw,  then  justices  of  the  peace  must  aMbe  induded, 

f-  since  they  are  guardians  of  the  poor  ex  vffUno. — \PaiiU9k^  J^  nentfOMd 

Cambrxoob-  ^x  v.  Nor^  Riding  of  Yorkthire  (^).] 

luiac.  tfijQ  Court  postponed  giving  judgment  till  tiler  hearifa^^he  or^giiinentB  in 

The  Quinf  ^^  ^^^  ^  ^^  JuMHeee  of  GlouaMterMMre. 

'^^Salop^  ^  '"  ^^^^  ^^>  ^"  application  had  been  made,  at  the  Sessions  toriSfhuMftir^drt, 

The  QuiKit  ^r  ^  order  in  bastardy  against  one  HaUey,    The  notice  of  applitatkki  teqmred 

«^   »  *' .       *  V  the  Statute,  was  signed  by  the  two  overseers  of  the  parish  of  WkHmmtn, 
The Juiticc* of     •',,  '.  ^         .►        1  ..       ^  *v     i_       1    »         r 

Glocjcesteb-    and  by  a  guardian,  representmg  the  same  parish,  at  the  board  of  graraian?, 

sHtaiu  f^j,.  jjjg  WhiiminMter  Union,  There  were  two  churchwardens  elected amiinltT 
for  the  parish  of  Whitmintter.  The  Court  of  Quarter  Sessions  refused  to 
hear  the  application,  upon  the  ground  that  the  notice  had  not  Been  giten  br 
the  proper  parties. 

A  rule  m>t  for  a  mandamut  was  subsequently  obtained,  requiring  the 
Sessions  to  hear  the  application.  It  appeared,  by  affidavits  made  in  opposi- 
tion to  the  rule,  that  up  to  the  time  when  the  parish  of  WhUndntter  becsme 
united  to  other  parishes,  for  the  purpose  of  forming  an  tmion,  under  the  4  ft 
6  W,  4,  c.  7Hy  the  poor  of  the  parish  had  been  under  the  oontroui  of  two 
churchwardens,  and  two  overseers. 

t  W.  /.  AUtpander,  and  Crippe,  shewed  cause  in  Mieka^bmai  Ttrm  last  (i) 
«*-»Sec.  72»  of  the  4  &  5  W,  4,  c.  76,  empowers  the  overaeera  or  guardians  of 
a  fKkrisb,  or  the  guardians  of  any  union  in  which  audi  pariah  maj  be  situated 
to  apf^y  for  a  baatardy  order  at  the  Quarter  Seaaions;  and  the  73d  sectiw 
requinsa  that  notice  of  the  application  shall  be  given  *'  under  the  hands  i»f 
such  overseers  or  guardians,*'  Now  it  cannot  have  been  intended  by  these 
provisional  that  the  overseers  of  a  parish,  and  the  guardiaua  of  the  muoo  is 
whieh  the  parish  is  placed,  should  both  have  power  to  make  thia  applicatioD. 
S«ch  a  oDoatruotioo  wquM  subject  a  party  to  answer  a  charge  twice,  at  the 
same  Seaaioia.  The  S4tb  section  shews  that  aU  relief  ia  tp  be  ordered  bj 
the  board  of  guardiana ;  and,  coupling  this  with  the  other  clausea  in  the  Act, 
it  seeftia  that  if  a  parish  be  within  an  union,  the  guardians  aloneb  have  po«r« 
U>  make  the  applifcation  under  the  72d  section.  Here  the  nolice  is  signed 
hy  one  guardian  only,  and,  therefore,  the  notice  is  insufficieni.  AtaUeieottv 
if  thia  is  not  the  true  construction,  the  churchwardens,  as  weU  aa  the  ovet- 
aeera,  ought  to  have  joined  in  giving  the  notice.  By  seo,  109,  it  iaeaaded, 
^  that  the  word  oiverseer  shall  be  construed  to  mean  and  iocludci  overseers  «r 
Um  poory  churchwardens,  so  far  as  they  are  authorised  or  required  by  lair  to 
9»i  in  the  management  or  relief  of  the  poor,  or  in  the  collection  or  distributiai 
of  the  poor  rate,  assistant  overseer,  or  any  other  subordinate  officer."  B; 
the  43  fi/u.  c  2,  sec.  1,  the  churchwardens  are  made  overseers  of  the  poor. 
Rex  V.  The  Juattcee  of  Laneaehire  (t),  Rex  v.  7%a  Juetieee  <^  Dtfhtf 
ehire  (j  ),  Rex  v.  The  Jueticee  of  Warwickekire  (A),  were  alao  c^. 

Sir  /.  Camfbell,  A.  G.,  in  support  of  the  rule. — The  argument,  on  the 

(r)2N.&P.  103;  W.W.&D.393,  (s)  5  B.  &  AU  75S.    . 

S.  C.  Cj)  W.  W.  «(  D.  a43i> A.  &  & 

(A)  November  12  and  13,  before  Lord  873.                       ^ 

Denman,  C.  J.,  Patteiotiy  fniliams  and  (Ar)  W.  W.  &.  I).  438;  6  A.  &> 
Coleridge^  Js. 
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0tber  aido^.  can  oi^^  be  •npported  by  gmog  m  the  rexy  tee^i  of  the  72d  sec-  QMfii'j  BnA, 

tioDof  the^Stil^utAj  which  empowers  the  overseers  or  guardians  to  make  the  TheQcjuM 

^hcstion. ;  No  difficulty  will  arise,  in   practice,  by  giving^  a  concurrent  ^^^  ^ «. . 

power,  because  the  justices  would  be  bound  to  hear  the  application  which  is  cambbidqi- 

entere4:  first  at. the  Court  of  Quarter  Sessions.     The  present  notice  is  s#iffi-  *^**' 

cient  for  two  reasons.      First,  the  word  overseers,  used  in  ihe  72d  section,  S"*"^ 

does  not  include  the  churchwardens.    Secondly,  if  it  be  held  that  a  »ia-  '"^^•gj^jjj"  ^ 

jority  of  the  parish  officers  or  guardians  ought  to  concur  in  making  the  applir  j^^  Qubiw 

cation,  then  it  was  a  question  of  evidence  for  the  Court  of  Sessions,  whether  j^^  j  J-^.  ^  . 

tlie  notice  was  not  signed  by  the  authority  of  the  others.    If  the  109th  sec-  Gloucsstsb^ 
tioQ  is  to  be  observed,  then  all  subordinate  officers  must  join  in  giving  the 
notice,  which  is  too  absurd  a  construction  to  be  supported.     In  Rex  v.  TA« 
JuiUee*  af  Laneoihire,  the  majority  of  the  parish  officers  dissented  from 
the  application  which  was  mode.                                            q^^  ^^  ^- 

Lord  DsNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. — In  each  of 
these  cases  application  was  made  for  a  mandamus  to  enter  continuances,  and 
hear  an  appeal  in  bastardy,  the  Court  of  Quarter  Sessions  having  refused  to 
entertain  it,  for  the  same  objection  to  the  notice  given  to  the  putative  father, 
Tiz.,  that  it  was  not  signed  by  either  churchwarden,  but  only  by  the  two 
overseers  appointed  by  the  justices  of  the  peace.  The  73d  section  of  the 
Boor  Law  Amendment  Act  contains  an  express  proviso  thai  no  such  applica- 
tion  shall  be  heard  at  the  Sessions,  unless  "notice  shall  have  been  given 
imder  the  hands  of  such  overseers  or  guardians  ;*'  and  the  reference  is  to  tfie 
preceding  clause,  which  empowers  the  overseers  or  guardians  of  the  pariBh) 
Hkely  to  be  burthened,  to  apply  to  the  Sessions  for  relief.  It  k  aclmitted 
that,  of  those  who  are  by  law  required  to  give  the  notice,  the  mi^rity  irtvst 
appear  to  have  concurred  in  it  by  signing  the  notke  itself;  and  the  StatutH 
^  EHz.  constitutes  the  churchwardens,  overseers.  But  the  maintefiance  of 
hastard  children  is  said  not  to  be  a  matter  connected  with  the  relief  of  tho 
poor— 4n  assertion  on  the  lace  of  it  untenable,  as  the  inability  of  the  fhotfaer 
to  support  her  child,  and  the  consequent  necessity  of  calling  on  the  ptfieh  to 
do  SO),  are  the  very  foundation  of  the  proceedmg.  A  difficulty  is  raised  from 
the  interpretation  clause,  whkh  enumerates  all  such  persons  as  shall  be 
meant  and  included  in  the  term  "  overseer,^  wherever  it  occurs  in  the  Aet. 
Those  persons  are  <' overseers  of  the  poor,  churchwardens  so  far  as  they  are 
amhorized  or  required  by  law  to  act  in  the  management  or  relief  of  the  poor* 
or  in  the  collection  or  distribution  of  the  poor  rate,  assistant  overseers,"  and 
sH  subordiiMte  persons  employed  in  the  relief  of  the  poor ;  and  it'  10  argued 
that  the  legislature  could  not  intend  the  majority  of  this  indefinite  and  floctt** 
sting  body  to  concur  in  giving  the  notice.  The  argimient  goes  rather  to 
fthew  the  InconvenieRce  of  requiring  the  majority  to  act,  than  to  detefmhie 
irhetber  a  churchwarden  is  an  overseer — the  real  question  hi  these  cases. 

Bat  w^appiMiend  that  an  interpretation  clause  is  not  to  receive  eo  rigida  cen*> 
strnction ;  that  it  is  not  to  be  taken  as  substituting  one  set  of  words  for  another, 
nor  as  strictly  defining  what  the  meaning  of  a  word  must  be  under  all  circum- 
stances. We  rather  thfaik  that  it  merely  declares  what  persons  may  be  compie- 
tiendedwkhift  that  term,  where  the  circumstances  require  that  they  shouM. 

We  cannot,  however,  refrain  from  expressing  a  serious  doubt  whether  b- 
teipretation  clauses,  of  so  extensive  a  range,  will  not  rather  embarrass  the 
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Q$m^9^MmiA.  GoaM  i»  iksivdecMiDp^.  thtn  affoid  tiitt  Msistaim  ifbif;!^  Omf  oootcppltte. 

IteQvnw    f«<r  IkeprwipipleA  qq  vhieb  tbej  «re  tbemselTes  to  bd.i^leiiMC^  loajr  be- 

Tte jJliMM  «f  ^^^*"^*^^  ijCmktt^jffnj ;  and  the  ap^^katioQ  of  tbm^  ip-.jfffl^fi^  cuec, 

G4MniDOB.    JMJ  g»K«  im  tA,«idliu«8  Ambte.    In  the  preieot  iofttaiMe^,wf^i^4x^i¥iiMx4 

Tu'qIiuii    *■*  *«  iOith  wctiondid  uot  metB  to  make  it  ii<N!eMai7,|br  aj^p^ii^  the 

K  78dMction»  to  beaigned  byotben  than  are  required  bythblia^whKhjff^!^- 

^*iJSr'  "^  W'V'W  that  a  m^pti^y  (of  the  ererweva,  in  tb^cvdimgr,  p^^  ptii  ^  y^, 

Th«QuBaM/i  ahimldmMor  in  aigning  it.    We  mean,  of  conr^  the  «uhatifgiti)|l  honwr 

Tii«J»tic«<ir  *»M«#  *W»t  1«*^  w  number  to  be  appointed  bjr  thejnaticea  .^^iijia^ 

Oi.oucMTia*   vhom  the  4ad  f/u*  aaaodate  nrith  the  chuichwaideoa^  dechdng  f|l,.to  be 

'"'**'        OienMra  of  the  poof«    A  notion  therefore,  ai^Md  hy  the  fonm^r  cUfi^  ipjon^ 

ia  bad :  theSeaaiona  were  jnatified  indisniwinga  preoeedii^:  fi>)l^ui|e4.l?9^uch 

nelioe;  and  theae  teTcial  rtdesy  for  write  ef  nandamm^mutt  be  diadbfiiged. 

RuIe.diacbM^. 


Hbtwood  v.  C!olunob. 

ThadecUn-  PJASE.     The  declaration  stated  that  the  defendant  sued  out  a  wHt  of  ^o 

tl^  thl^  ^^^^*  against  one  /.  W.  and  the  plaintifl;  indorsed  for  bail  for  ZM., 

feadmat  urrMt-  whereupon  the  plaintiff  was  arrested,  and  kept  in  prison  until,  Ac,  when  he 

•ad^taTned  ^'  ^^^  discharged  out  of  custody,  by  reason  of  the  definidant  not  having  declared 

l>i»  in  enttodjr  against  him ;  that  the  defendant  could  and  might  have  procured  a  judgment 

chuvad,  hj  in  that  suit,  if  he  had  thought  fit ;  and  that,  at  the  time  of  committing  the 

dSJmdMt*not  grievancea,  the  said  suit  waa  still  pending. 

htving  de-  ,    Tl^t  the  defendant,  intending  to  harrass  the  plaintiff,  and  to  cause  him  to 
SImL^^  be  Arrested  again  for  the  sum  of  230/.,  parcel  of  the  said  sum  for  whid  he 

might  hftTc  ^d  ajjready  been  arrested,  and  without  the  leave  of  the  Court  of  ExeAequer, 

^idgnmt'in  nr  of  any  judge  or  baron  thereof,  or  of  the  Court  of  KingU  Beneh,  or  of  any 

w£"^h  ^*  judge  thereof,  and  without  any  reasonable  or  probable  cause,  maliciously 

et:  batthat  sued  out  of  the  Court  of  King^i  Bench  a  writ  of  eapiat  ad  respondendum 

Jj^^j^»  ^  against  the  plaintiff,  which  be  maliciously  caused  to  be  indorsed  for  bail  for 

luurrau  the  23Q/L,  parcel  of  the  former  sum  of  240/.,  for  which  he  had  been  bdbre  arrested ; 

witiMut  1mt«  VP^  which  said  writ  of  eaptatf  the  plaintiff,  being  then  in  custody^  wnia  de- 

a  A*  ^^^  tained  until  he  was  discharged  by  the  order  of  Ihuteeont  J.,  to  the  damage,  Sbt. 

dbifttir.  or  of*  The  Iburth  plea,  in  substance,  was,  that  the  last  mentioned  suit  Was  stjli 

th«ra^L^  pendii^  in  the  Court  of  King^e  Bench  at  the  commencement  df  ttSa  afctibn. 

without  any  Demurrer  uni  joinder.                                                                  * '  ^          ' 

TMMOAble  or  '  ^     ^  \   .    ^  ^. ' 

SrSSld^MiJ'  •* '  ^'  *««*^**  »  euppoft  of  the  demurrer.    This  plea  ia  umihm  ^im- 

arrMted  him  •  teMe  «or'a  confessieo  end  avoidance.    This  ia  not  en  ordinaiiy  aetioii  loca 

Sn^^J^  tteffetoM  arreHt.    Had  k  been  ao,  the  pendency  of  the  auit  wovld  ,h%ie 


^•^Uon.      .  aibhM  an  anewer ;  ImsBMiae  no  aiieh  aetion  could  be  siaintaiaedr  had  thcve 

the iMt'men-  b^n  a igoed  eauheinr  the canuneDeeuMnt  of  the  auit    The  aaaintenai^  ef 

^n^LT^  Chis  aotlen  ia  ^fulte  eonnstent  With  the  eztstenoe  of  a  good  tempu  .  V» 

On  generti  de-  plaintlir  dMs  iMt  ceMfdalft  llttl  the  defimdant  had  M  caiise  of  f^^ 

^^Zbm!  ^A^nMbehtobehnBrfesledaeBcdid  timefor  the  same dem«4  a|^igmh  a 

that  it  WIS  had,  judgment  might  have  been  obtained  in  the  Brst  action. 

andthatthede-  •*   ^  "  M  ^   M   r     . 

cUratton  {dmbitmiU.LoTd  Denmam,  C.J.)  waa^oa^.  '     I        ?.  I  '" 

S«mbW,  that  the  declaration  wonld.have.heen  held  had  tcm  special  demurrer,  becanse it dOnt  -  -^  ^ 
to  have  alleged  that  the  second  arrest'  W83  in«ae  solely  to  Injure  the  plainfUf,  aad  MthoSt  iby;  t'M  <- 
object  of  benefit  to  tho  defendant.  vi    . 


GiBrtKiik»« 
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R  lir  ttite  tiUii  In  StMBkl  r.  FakiaiH  (a),  whieh  wm  nn  adliMh  ftl'  mA  QiMin't  bmiIL 
cotinfieVkiiii'dfDf  a  writ  of  eap^,  «fler  payment  of  ite  dtfbt,  il  waH'heM  liuit     Hirweoa 
tlie  'acJbWHui'dtiW  taot'  He;  hut  there  it  was  not  allej^  that  tlte\eoiitiinftiM»  cf .  ,^ J^-^ 
t!l^'''^MIyfa''V^''nuitMoti8:    So  in  Btgt  ▼.  W^  (A),  tfie' jwigiMttt  nnk 
ar^tyflf^lletiaiiDJ^it  was  not  alleged  th^t  the  act  waa  done  ^Mty  i^adiMi^ 

'Pft>t(l^ifal^'rird  dasen;  h  ntay  he  colllMied,  that  had  the  deditMiMl  4Ml  * 
taiti;^  ih'*^eg:Atlbn  of  rtMte,  the  actions  would  have  been  nnuilt^nfible.  : 
Sifofi^lf^atiph  exiMb  in  the  present  deefatration.  Qrmnger  v.  HUt  («)  la  di  . 
autbbrl^  kV  Uiew,  that  m  an  action  for  abusm^  the  process  of  the  Ckurt^  iiia 
not  necessary  to  prove  that  the  action,  in  which  such  process  was  emptoyed, 
has  beert'determiaed.  And  the  reason  for  such  holding  is  obvious,  othsrwise 
a  malicious  creditor  might  arrest  his  debtor  with  impunity  a  hundred  timet, 
every  time  for  the  same  cause  of  action,  until  the  original  action  was  deter- 
nuned.  Yet  he  would  always  have  a  good  cause  of  action  until  the  money 
was  paid.  In  Crour  v.  PiUmg  (d),  it  was  held,  that  an  action  would  lie 
against  a  party  for  maliciously  refusing  to  accept  from  a  defendant  in  ezecu- 
tkm  the  debt  and  costs,  and  to  sign  an  authority  for  his  discharge.  Yet, 
there,  the  action  never  could  have  terminated  in  favour  of  the  defendant,  tt 
may  be  objected,  that  the  declaration  does  not  negative  the  making  of  an 
Older  by  a  judge  of  the  Court  of  Ctnunum  Pimui  but  such  omission  cannot  be 
taken  advantage  of  on  general  demurrer :  and  even  had  such  an  order  been 
obtained,  this  action  might  still  be  maintainable,  as  the  declaration  alleges 
that  the  second  arrest  was  malicious. 

W.H.  nTalsoA,  «onlrd,— «Upon  this  declaration,  it  does  not  appear  very.  . 
clearly  whether  the  pkuntiff  complains  because  two  writs  were  sued  but  f6r 
the  same  cause  of  acijoni  or  because  the  second  arrest  was  without  reasion- 
able  and  probable  causa  If  this  is  the  ordinary  action  for  malicious  arrest, 
then  the  declaration  is  bad,  aqd  the  plea  is  good.  And  that  seems  to  be  the 
cbsracter  'Of  it,  with  the  additional  circumstance,  that  two  writs  have  been 
aued  oi^t  if  so,  it  ought  to  have  been  alleged  that  the  former  proceedings 
areiJeterpupfidt  Cam,  Dig,,  Action  on  the  Cote  for  coficpiracy,  (C.  5.)  There 
ii^.nothiog^  save  the  practice  of  the  Court,  ibunded  on  a  rule  of  ilf.  T.  15 
Oik.  3^(/),,^  prevent  a  plaiptiff  from  making  a  second  arrest  It  may  be  .done 
on  all  pQoaaionSr  under  a  judge's  order ;  and  sometimes,  as»  for  instance, 
where  there  has  been  bad  faith,  without  such  order,  CanUUow  vJ  Free- 
man (/),  Olmiuc  V.  D$laney  (^).  And  the  declaration,  in  this  case,  does  not 
n^trm  the  making  of  such  order  by  a  judge  of  the  Court  of  CLF.  ;N<^pro- 
cedlent  can  be  adduced  for  such  an  action  as  the  present  JNo  actisi^  eiM>  be , 
mabtabed  ibr  arresting,  contrsry  to  the  practice  of  the  Court,  ^.mi^iad  wo- ' 
man,  a  certifeated  bankrupt,  or  a  discharged  inaolveot,  or a^gr.otber  pfiKikftid 
person.  A  v^iohilien  of  a  rule  of  practice  la  not  a.gBiMuid  of  ftctioo^ .  ..Z)ie 
-tSB^s  ^fited  aie  not  apt»licable.  In  JSehmM  v.  Jimyiam^\Ft^o^v^.ff^u^' 
CVoiftfrv.iWlM^i  the' deU  and  costs  had  beaft^  A  paid  lor.tendcrtd^  Tlfe 
'  ddhodidit,  m  thltmctten,  haa  not  abuaedlhe  proGBsa-ofitheGduiitiiaaiipmitiie 

B.  &P.388.  (i0  4B.  &C.26. 

!  East,  JU.  CO  1  TI(W,  175.    '  '     '        '   ■ 

Bmg.  N.  C.21%;  S.  C.  1  Ar-  (/)  1  C.  («  M.  536, 

nold,  43.  /  Xj)  2  Str.  1216. 
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•■Mkr  loitlio  t^MMBl,  ani  tin  C«ut  htMihittiiii^fMiJd  m 
lit.  aMppjBiiigihe  defattdit  to  hate  beta  wwogfaHymiBgHdt  ifecoqi  Imo 
ibe  Moond  action  will  ba  dafeatad,  and  tha  pUtttiff  jaill  kbmmkkikm^mM. 

R.  F.  RiekardM,  in  reply. — ^By  cofts,  in  Ruch  a  case,  the  party  obtain  oo- 
thing  more  than  a  compenaation  for  the  expences  incurred  by  the  soit  He 
can  recover  nothing  for  the  depriTation  of  hie  liberty,  nor  for  the  special  da- 
mage ;  auch  as  loss  of  a  veyi^gei  Ac,  which  he  am^  hate  iaayiaOy  (he 
second  arrest.  And  the  process  being  regular,  the  party  could  not  obtain 
hift  diadiirge  by  application  to  the  Court.  Cammtm  r.  LifitfMimit^ 
action  of  trespass  merely  for  the  arfest  of  a  prifileged  peraoa^  wiAsot  any 
allegation  of  malioe ;  bat  De  Qrey^  C.  J.,  obaervea,  that,  witkvsapaetai least 
to  one  apecies  of  privileged  persons,  it  had  been  aaid  that  an  adioa  niglit  bt 
maintained.  In  SuUum  v.  WkiH  the  Court  thought  thai  the  dmaasluicfli 
did  not  prove  the  existence  of  mdiee. 

Lord  DnmAif,  C.  J.  (after  sUting  tha  pleadings).— Thia  plea  tresU  tin 
case  as  if  it  had  been  an  ordinary  action  for  a  maliciona  arreat.  Had  itbea 
so,  the  plea  itself  would  hare  been  unnecessary ;  because  the  dedaistios 
would  have  been  bad  for  want  of  an  allegation  that  the  former  proeeedisgi 
had  bean  determined.  The  ground  of  thn  action,  however,  is  notaaordiBiiy 
mnliciotts  arrest,  but  rather  an  abuse  of  the  process  of  the  Court,  by  whidi 
the  plaintiff  haa  been  aubjected  to  a  second  arrsat,  i  am  xuiwiMiag  to  wf 
that  thisaotion  can  be  maintained.  It  appears  to  be  without  preeedeat ;  aad 
I  have  had  some  doubts  whether  the  defendant  has  done  anythiig  aM*albh 
by  kw  he  is  entitled  to  da  if  that  were  so,  it  certainly  wduld^wattsMS^ 
potent  to  the  plaintiff,  simply  by  aterring  the  proceeding  t»  havi>  been  imlid- 
one,  to  create  a  new  kind  of  action,  and  a  new  causwef  gnavudea.  Hsd  \3» 
dedaralion  been  specially  demurred  to^  I  should  ha«<s  betft-of' 6flfrfoo  that  it 
was  bad,  inasmuch  aa  it  ought  to  have  stated  that  ihe  secoad'arreit  was  made 
solely  to  Injure  the  pbintiff,  without  any  reasonsble  diject  i>f  beneft  to  the 
defendant,  or  i\irther  probability  of  obtaining  his  debt.  However,  the  deda- 
ration  does  contain  an  allegation  of  malice ;  and  as  it  now  must  lie  eMinkral 
as  if  dearorrsd  to  generally,  I  think  that  it  may  be  austained. 


PArrmsoai,  J««^i  think  ^t  this  action  cannot  be  considered  as  bfoaghtftr 
a  violation  of  the  practice  of  the  Court,  for  which  cerlaialy  no  adiiao  «s«M 
lie.  I  am  of  opinion  that,  under  the  circumstances,  it  may  be  SMinlaised 
although  the  dedaintion  might  have  been  bad  on  special  deujsungr, 

WiLLtAHS,  J.^-*This  plea  aflbrds  no  answer  to  the  action;  and^-«f  die^ 
claration  has  not  been  demurred  to  apectally,  I  think  that  it  is  ga^d.  He 
allegation  **  anlicbusly"  seems  to  me  to  override  all  the  other  slaWlmnM. 

CoLKSiMk,  J.-*^nSB  plea  being  out  of  the  question,  we  have  dniir  to  esa- 
sider  the  deokrationj  and  that  as  if  generally  demurred  ta  HkHi'ii  oe  hcM 
this  declaration  bad  on  general  demurrer,  we  must  be  pnparsd  lo  ge  the 

(A)  a  W.  BL  1190.  (0  4  Tjr.  78a 
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piM^IRiipqiiiiof  htf  rMsiog  ioother,  who  woakl  be  without  aay  kind  of  legal  h^^^^ 
rmmHg\f>  Hmooiun  answer  to  this  actioc,  to  say  that  it  is  new  tn  character,  •> 

if  a»*piiMple  it  is  maintainable,  as  1  tbink  that  it  is.  CouMias. 

Judgment  for  the  pbintifl! 


Gravbs,  Chbbsewright  and  Lermillb  v.  Colby.  ivc.  i. 

T\EBT.    The  declaration  set  out  certain  letters  patent  of  King  Jamn  the      1.  A  bye- 

lst»  whereby  the  turners  of  London  were  incorporated,  by  the  name  of  fi|,^'  'mlde^by  • 
ibe  «iaster«  wardens,  and  ooramonalty  of  the  turners  of  London,  with  power  to  corponUon, 
sue  and  be  sued  in  that  name ;  and  proTiding  that  one  of  the  commonolty  the  payment  to 
ahould  ev«y  year  be  declared  the  master  of  the  aforesaid  mystery,  and  that  ^^^^^  ^  ^^ 
two  of  the  commonalty  should  be  elected  wardens,  and  also  that  there  should  conwretion. 
be  thirteen  more  of  the  cdmmooalty,  assistants;  that  it  should  be  lawful  for  ckwter^he'^^ 
tbem  to  hold  a  court  and  make  bye-laws,  to  be  enforced  by  such  pains,  pun-  incorporated 
ishments*  and  penalties,  by  imprisonment  of  the  body,  or  by  fines,  as  to  the  dommere  em* 
BSftster,  wardens,  and  assistants,  for  the  time  being,  might  seem  fit ;  and  that  ^^'^  ^ 
the  aaid  master,  wardens,  and  commonalty  aforesaid,  and  their  successors,  a  by»-iaw  waa 
might  have  the  said  fines,  Sec.,  to  their  own  use,  without  the  impedineot  of  thkh  £^tod' 
ibe  aaid  king,  bis  heirs,  or  successors.     The  declaration  then  alleged^  that  that  every  per- 
io  1823,  the  following  bye-law  was  made : — Every  person  being  of  the  tlotl»'  betteww?,  rad 
in^  or  livery  of  the  said  mystery,  who  should  be  thereafter  chosen  to  be  negiectu^to 
•tewaid  of  the  said  mystery,  and  should  neglect  or  refuse  to  teke  on  Um  office,  ahookl 
the  execution  of  the  said  oflke^  should  forfeit  and  pay  to  the  master  and  £^^^^ 
wardens  of  the  said  mystery,  for  the  time  being,  or  to  one  of  them,  for  the  wardens  of  the 
uae^  idief,  and  maintenance  of  the  said  mystery^  the  sum  of  l&i.    It^was  then  fo/th7tu^' 
•verred.  that  the  said  fine  being  rea9onable,  &c.,  was  afiterwarda  esamined,  ^'v^'^'A^^ff 
aliowedj,  and  aj^roved  of  by  the  Lord  Chancellor  and  chief  justices,  according  use,  relief;  and 
U>  the  Statute;  that,  on  the  16th  May,  1833,  the  defendant,  being  of  the  said  ^esdd  m^'t!'^ 
clelbiAg.(9r  Uvery,  ,iras  duly  chosen  to  be  steward  of  the  mystery,  for  the  teiT.afioeof 
year  AiMt  ensuing,  but  that  he  refused  to  take  upon  him  the  said  oflioo ;  that,  ^^3  q„^  ^ 
at  the  time  of  such  election  and  refusal,  the  said  W.Grmt^s,  the  phantiflT,  sction  to  reco. 
was  master,  and  the  said  other  plaintiffs  were  wardens  of  the  said  mystery,  brought  by  the 
wJberiby  an  lotion  had  accrued  to  them,  so  being  master  «qI  wardens,  to  ^j||^^^|^o 
d^awnd  and  have  the  said  sum  of  16/.  as  a  fine.  were  in  office  «t 

JRbff^.-  tlMt,  at  the  time  of  the  commencement  d*  the  suit,  the  pbintift  wui^a^r 
Cfravoi,  waa  n^  the  master,  nor  the  other  pbintiA  the  wardens  cf  the  said  ^^  who  were 

.  out  of  office 

mystery.  whan  the  action 

JUpticotHm^  that  at  the  time  the  defendant  was  so  choseti»  &.,  mnd  at  the  ^**  commenc 

i  _..,,..^^^  _.  eo,  waa  held 

tune  he  so  refused,  ate.,  the  plamtin,  Graves,  was  master,  and  tite  other  not  to  be  sua- 

plaintiA  were  wardens  of  the  said  mystery;  concluding  to  the  somilry.  ^^gLn-e 

Gonorai  demurrer  and  joinder.     In  Hilary  Thrm,   the  demurrer   was  whether  the 

M^ned  bgi  JR.  Gumey,  for  the  defendant,  and  Sir  IT  IF  FoUett  for  the  h^,*^^*^ 

phnntiA*    All  the  cases  cited  are  fully  considered  in  the  judgment  which  was  "^^^|^ 

delivevedduripg  this  Term.  r>       j        u       were  in  office 

Ct/r.  adv.  VuU.        whentheaction 


ed^  coald  hSTC  asintained  the  action. 
VOlL.  I.  8   B 


(|mvb[«^io«.  Lord  Qbnhan,  C.  J^  oq  thi$  day,  delivered  tbejudg^t  of  Jliepoiirt-*It 
^"^""^  ia  not  disputed  but  that  the  ^subject  matter  of  the  bye^^w',  |i£  odbWud^ 
the  Lord  Chancellor  and  two  chi^f  jasttces,  iMlegtL  Qai) W^W^^kioiiii^ibr 
action  are,  first,  that,  as  the  charter  directs  that  the  li^a^r.  ii4i|m 
commonaity  of  turners  shall  ha?e  the  Goes  and  Bxnemtnedd  TbLw^reKft' 
of  the  bye-law,  to  the  use  of  the  master,  wardens  ana  CQoinwtfwy>  tl^^e 
ought  to  have  been  directed  to  be  paid  to  the  master,  'i^arijc^  ana^- 
monalty,  and  not  to  the  master  and  wardens  of  the  mysteiy;  6r  ai^^l^ingh'tli 


be  expressed  to  be  paid  for  the  use,  relief,  and  maintenance  of  (Ae^'TOlerj 
or  art.  The  next  objection  is,  that,  supposing  the  bye-law  td^  ^d,  in  kt 
as  relates  to  the  penalty  being  to  be  paid  to  the  master  and  wardens  bfthe 
mystery  or  art,  for  the  use^  relief  and  maintenance  of  the  mystery  6r  tri, 
yet  that  the  actbn  ought  not  to  be  brought  by  the  present  piaintiBk, 
who,  though  they  were  the  master  and  wardens  when  the  penalty  became 
forfeited,  yet  they  had  ceased  to  be  so  before  the  action  was  brought,  and 
that  tlie  action,  if  maintainable  at  all,  should  now  be  by  the  corporale 
body  at  large,  or  else  by  the  persons  who  were  the  master  and  wardens, 
when  the  payment  was  sought  to  be  enforced  by  bringing  the  action.  As 
to  the  first  objection,  we  think  that  a  bye-law,  made  by  a  corporation, 
cannot  direct  the  payment  to  be  made  to  a  stranger  to  the  corporation,  vith 
the  exception,  indeed,  that  it  may  be  made  payable  to  the  chamberlain,  who 
is  considered  as  the  treasurer  of  the  corporation,  and  which,  therefore,  is,  in 
effect,  making  it  payable  to  the  corporate  body  itself,  because  he  is  the  officer 
whose  duty  it  would  be  to  receive  the  money,  and  to  take  care  of  it  when  so 
received.  This  appears  from  the  case  of  Bodtoic  v.  Fennefl  (a),  where  the 
penalty  was  given  to  any  person  who  would  sue  lor  it.  The  case  underwent 
mucK  consideration ;  and  the  Court  gave  judgment,  that,  although  a  body 
politic  has  power  to  make  a  bye-law  to  enforce  a  penalty  for  breach  of  a 
custom,  yet  they  cannot  give  an  action  to  recover  that  penalty  to  a  stranger ; 
but  the  corporation  themselves,  or  somebody  for  them,  as  the  chamberlain  in 
the  Case  of  the  city  of  London,  must  sue  for  it.  If  the  law  were  otherwise, 
it  would  be  very  inconvenient ;  it  would  be  like  assigning  a  diose  in  action, 
which  the  policy  of  the  law  will  not  endure.  In  the  course  of  thb  argument, 
some  cases  were  cited  which  established  the  principle,  with  the  exception  as 
to  the  chamberlain.  In  the  case  of  Holimgi  v.  Hungerford  (6),  3  i)eo.  1« 
which  was  debt  on  a  bye-law  for  the  recovery  of  a  penalty,  by  the  6hstnber- 
lain  of  Bn*toi,  the  bye-law  was  made  under  a  power  in  their  chartieir  to  mke 
bye-laws  for  penalties  to  be  recovered  for  the  use  of  the  corporation,  and  ao 
objection  was  made,  that  the  chamberlain  was  a  stranger  to  the  corporation, 
a  stranger  to  the  right,  and,  therefore,  a  stranger  to  the  remedy  ;  but  it  was 
held,  that  the  action  was  well  brought,  and  that  eamerarius  extitemiimAgtn- 
fies  the  theiaurariu*  of  the  corporation ;  and  they  declared  that  he  recovered 
for  the  benefit  of  the  corporation.  And  the  Court  would  take  notice  of  the 
relation  there  is  between  the  chamberlain  and  the  corporation ;  and  that  he  ii 
no  stranger,  but,  as  it  were,  part  of  the  corporation.  In  the  case  of  fh 
Chamberhnn  of  London  (e),  it  waa  considered,  that  a  penalty  might  be  par- 
able to  the  chamberlain  of  London.    And  so  also  in  Bosworih  >i.  Horni{d). 

(a)  1  Wilt.  233.  (c)  5  Rep.  62. 

(b)  Cited  in  Bodwie  v.  Fennett,  I         («0  Cas.  temp.  Hardwicke,  40p  i  2 
Wila.  235.  Strange,  1015.  .     '  '  ";* 
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ap  Aetion  (or  th^  penalty  of  a  bye-law  was  brought  by  the  chamberlain  of  QM«ta.*«  JBrndl. 
J^fff^^^^  n  The  Mayor,  4*c.,  of  Bedford  v.  Fox  (e),  a  penalty  was  made  g^^i 
p^i^abl^  to  the  chamberlain  of  Bedford,  and  no  objection  on  that  account.  p-^  '  ^ 
^^l^hf^^^  ^r<i<f^cifc  {f),B.  penalty  was  made  payable  to  the  treasurers  of 
Chisieif,  The  case  of  Totterdell  ▼.  Harr%%,  Af asters  of  the  Taiiort*  Compan^ 
at  patk  V.  ^Gtazoy{g),  is  a  very  strong  one  to  shew  that  a  penalty  cannot  be 
lya*^^  m^Al^lj^.  to  a  stranger.  The  bye-law  was  made  by  the  corporation  of  the 
cUy  .|f  ^o^ii^  which  city  there  was  a  guild  and  company  of  tailors,  free  of  the^ 
cuy,  and  two  masters  for  the  government  thereof,  anda  custom  that  none  should^ 
ex^(yse  the  trade  of  a  tailor  within  the  city,  unless  he  was  free  of  the  trade  and 
city ;  .and^  bye^law  was  made  by  the  corporation  of  the  city,  imposing  a  penalty 
of  ^.  '4</.'a  day  against  any  one  exercising  the  trade,  not  being  free  thereof,  to 
be  levied  t)y  distress,  or  recovered  by  action  of  debt,  by  the  masters  of  the" 
company  for  the  time  being,  for  the  use  of  the  poor  of  the  company  of  tailors. 
Tbe  Court  held  the  bye-iaw  was  a  bad  one,  because  these  tailors  are  not  the 
corporation  of  Bath,  and,  therefore,  the  bye-law  is  ill  in  giving  the  action  to 
the  masters  of  the  tailors^  company  for  the  time  being,  who  are  strangers  to 
the  corporation  of  BcUh  ;  for  to  give  it  to  any  body  else,  is  like  assigning  a 
chose  in  action,  which  the  policy  of  the  law  will  not  allow.  And  this  case  is 
the  stronger,  because  the  penalty  was  made  payable  to  the  persons  for  whose 
bene6t,  in  trust  for  the  poor  of  the  company,  the  penalty  was  to  be  applied* 
At  the  same  time,  if  tbe  doctrine  of  this  case  were  necessary  to  support  the 
judgment  we  are  about  to  pronounce,  we  should  pause  a  little ;  for  it  is  very 
extraordinary,  that,  in  little  more  than  two  years  after  this  decision,  in  the 
ConBBMm.  PUas,  which  was  in  Drinity  Term,  5  Geo.  8,  a  case  was  decided, 
in  the  King^s  Bench,  in  Michaelmas  Term,  7  Geo,  Z,  by  the  name  of  WooU 
Uy  and  another  v.  Idle  (h),  where  the  plaintiffs  were  the  roasters  of  the 
fellowship  and  company  of  nuister  tailors,  of  the  city  of  Bath,  for  a  penalty 
under  the  very  same  bye-law,  at  least  as  far  as  appears,  and  judgment  for 
the  plabtiffs  on  demurrer,  Lord  Mansfield  saying  there  was  no  doubt.  It  is 
^ery  true  the  question  there  was  solely  upon  the  validity  of  the  custom,  and 
no  objection  made  to  the  bye-law,  as  in  the  case  in  Wilson.  But  the  most 
extraordinary  part  of  the  case  is,  that,  in  little  more  than  two  years,  the  masters 
of  the  sanoe  company  should  have  thought  of  bringing  an  action  on  a  bye-law 
which  had  been  held  bad,  and  that  tbe  defendant  should  not  have  raised  tbe 
objection^  because  the  circumstances  of  the  former  decision  must  have  been 
known,  one  would  suppose,  amongst  the  tailors  in  Bath,  persons  most  in- 
terested. But  we  are  to  consider,  in  the  case  before  us,  whether  the  penalty^ 
Hnt^  made  payable  to  the  master  and  wardens,  for  the  use  of  the  company, 
is  hud  on  that  account.  The  master  and  wardens  are  not  strangers  to  the 
cfmpany  ^  for  they  are  the  two  chief  integral  parts  of  the  corporation.  It  is 
to  he  observed,  ihfti,  in  the  case  of  Ellington  v.  Cheney,  9  Geo,  2,  cited  by 
Mr.  Jkiatioe  Foster,  in  Bodwie  v.  Fenneli,  it  was  held,  that  a  custom  to  ex* 
<^Me  foreigners,. was  good ;  and  that  a  bje*law,  with  a  reasonable  penalty  to 
*\H>port«uch  custom,  is  good,  where  the  penalty  is  given,  to  the  corporation 
^''rgyild.  \^  ^y^kw  was  made,  that  if  a  person  should  follow  the  trade,  not 
^ing  free,  he  should  forfeit  a  certain  penalty,  to  be  recovered  by  the  master 

(e)  1  iioiwyche,  562.  (g)  2  WiU.  266. 

(/)  3  Burr.  1847  (A)  4  Burr.  1951. 
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i^u0£tfif^k  oT  iHe  gtiild.  The  nMfef  bttnxgki  the  action,  aHd  the  judgneA^mm  rfEnnBd 
0«ATtt  ^  ^  ^^  ^f  error;  and  ir  ttie  penalty  ooald  be  paid  to  the  maiUr,  vho  nu 
^  «*:  the  head  of  the  company,  why  should  it  not  be  good  if  it  wa»  Mi  bdrpaud  to 

ihb  nriaster  and  wardens,  who  are  the  two  bead  tntegrai  parte . of ^ the  ccufora- 
tSbn  ? '  And  In  the  case  of  the  Ma$ter,  WmriiUns  wtd  Oommm^f  kf  FeU- 
mdkeri  v.  J9art>  (t),  the  master,  wardens  and  assistants  had  ft«fM)i««,  hy 
the  charter,  to  make  bye-laws.  A  bye- law  was  made,  kuposing  a  peaalt.v 
upon  any  person  who  refused  to  take  upon  himsdf  the  office  of  fehtsr<'wsi;deii, 
to  be  paid  to  the  master  and  wardens  for  the  time  bebg,  for  tbe  use  of  tbe 
msster  and  wardens  and  company.  The  first  coimt  stated  eveiy  tluog 
specially ;  the  second  was  general,  and  specially  demurred  to ;  and  one  of  Uk 
grounds  of  demurrer  was,  that  the  forfeiture  is  stated  to  have  bean  iacatred 
to  the  master  and  wardens ;  whereas  the  master  and  wardena  sm  aot  the 
plaintiffs  in  the  action.  Lord  Chief  Justice  iSyrv,  in  giving'  tbe  judgment  of 
the  CouK,  says,  **  The  forfeiture  in  question  is  to  be  paki  to  tbe  amster, 
wardens  and  company.  If  the  bye-law  is  badly  framed,  it  is  tlie  fault  of 
those  who  framed  it.  If  they  have  chosen  to  empower  tbeir  mastsr  and 
wardens  to  sue,  the  Court  cannot  look  any  further.  No  regulatkm,  vitfa 
respect  to  the  payment  of  the  money  by  them  to  any  other  person,  will  vary 
the  right  of  action.  The  master  and  wardens  may  bring  the  action,  and 
apply  the  money  to  the  use  of  the  company ;  they  may  sue  in  the  same 
manner  as  the  chamberlain  of  London  does  for  the  corporation  ni  Latidm; 
and  they  would  probably  declare  both  in  their  natural  and  oflicial  capaci- 
ties.*^ The  count  was  held  bad,  for  this  amongst  other  objections,  it  doei 
not  appear,  from  the  report,  whether  the  charter,  empowering  bje4a«s» 
Stated  that  the  master,  wardens  and  commonalty  should  have  the  ^iam  as  in 
ihc  (iase  now  before  us ;  however,  the  Court  of  Common  Pleas  do  no  say  that 
ibe  bye-law  is  bad,  by  directing  the  penalty  to  be  paid  to  the  master  and 
wardens ;  and,  taking  all  these  authorities  together,  we  are  not  prepared  io 
say,  that  the  bye-law  now  under  consideration  is  bad,  fcr  directing  tbe  penally 
to  be  paid  to  the  master  and  wardens,  for  the  use  of  the  master,  wardens  and 
company.  Then,  supposing  there  be  no  objection  to  the  bye4aw  itself,  the 
next  question  is,  is  the  actkm  well  brought  in  tbe  name  of  the  pvesent  plais- 
tiflkf  The  penalty  re  to  be  paid  to  the  master  and  wafdeas  ibr  the  time 
being.  It  may  be  asked  what  is  the  meaning  of  these  words ;  ia  it  Io  thoae 
who  were  master  and  wardens  when  the  penalty  was  incurred,  mr  those  wh» 
were  master  and  wardens  when  payment  was  endeavoured  to  be  enforced* 
The  64  Geo.  3,  c.  170,  s.  8,  enacts,  that  securities,  given  for  indemnifying 
the  district  or  parish,  as  to  bastard  children,  are  to  be  vested  in  the  overseers 
of  the  poor  for  the  time  being.  And  in  the  case  of  Addey  v.  WooUey  (j\ 
where  an  action  was  brought  by  the  overseers  of  the  poor,  to  whom  a  bond 
was  given  fur  indemnifying  the  parish,  and  the  defendants  pleaded  that  the 
plaintiffs  were  not  overseers  at  the  time  of  the  commencement  of  te  adioo, 
the  plea  was  held  good,  and  that  the  action  could  not  be  brought  ih  the  nanie 
of  the  overseers  io  whom  the  bond  was  given.  We  do  not  tite  ^is  «aae  as 
an  authority  to  shew  that  the  present  plaintiffs  cannot  maint^^e  aetlbD/bQt 
to  shew  what  way  the  Court  construed  the  words,  for  the  tiin^r^ing',  which 

(0  1  R&P.9a.  O)  3    R    Waons  tH  ;^^S.    (X  8 
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b^  **  fboae'-.^mlHi  w0m<  such  vlieo  the  nctton  commeaced."'    This  cMe,  byv-  Qucm**  n^nu^ 
evw,  te.Dal  wjtliia 'hither  the  64  G^.  3, o.  I70» or  witliin  the  A9  &eo.  3, c»  12,       (u]i[^8 
•.  I7y  rwhioli  hM<beeo  referred  to  in  the  argnment,  in  citing  the  cj^se  of />(>#,  v. 

d.  iEKp^  vi  <nrr^{k),  as  those  Acts  are  confined  to  parish  officers  who  are  au**  ^^^* 
thotfis^  \^f  fheso  i wsy of live  StUates  to  sue  and  hold  property  as  if  they  .w^i;<^ 
corpmiioiafc  .  In  oaosidering  the  efiect  of  the  decisions,  that  a  b^e-law  c(io- 
not  Teaewe  poHlties  tc^  be  paid  to  a  stranger,  tb^  are  some  of  them  given,  V^ 
whoeveir  will  stie ;  but  it  may  be  said,  that  masters  and  wardens  are,  npx  tp 
be  considered  in  that  Kght^but  that  they  are  integral  parts  of  the  coip^tioOf 
9aad,  thfiefore^  may  sue;  and  so,  perhaps,  they  may,  while  they  fill  that  sit^a-r 
taon;  but  they  were  not  so  at  the  time  of  the  action  brought,  and  for  any 
tiling  tbat  appears,  they  did  not  then  belong  to  the  corporation  in  any  cha- 
racter wlnlever,  and  may  be  strangers ;  and,  therefore,  if  the  bye-law  was  so 
framed  as  io  allow  them  to  sue  now,  it  would  be  authorizing  persons,  who 
msKj  be  strangers  to  the  corporation,  to  sue  for  the  penalty.  It  may  be  said, 
they  wouU  be  trustees  for  the  corporation ;  but  it  is  much  more  expedient 
that  penellies  should  be  sued  for,  either  by  the  corporation  at  large,  or  by 
persons  who  are  connected  with  it,  and  not  to  allow  persons,  who  may  stand 
in  the  rebtion  of  trustees  only,  to  hare  any  thii^  to  do  with  it.  It  may  be 
said,  however,  that  there  was  a  right  of  actbn  once  vested  in  the  plaintifis, 
by  the  defendant  refusing  to  execute  the  office ;  and  it  may  be  compared  to 
a  bond  given  to  the  churchwardens  and  overseers  to  indemnify  the  parish ;  Ir^ 
whidi  case,  before  the  Statute  of  54  0§o.  3,  the  action  would  be  brought  jp 
the  nasoe  oC  the  churchwardens  and  overseers,  to  whom  the  bond  w|»  giyen, 
though  they  were  out  of  office  when  the  action  was  brought ;  but  that  cas(^ 
diflers  from  this*  In  these  parish  bonds»  the  defendant  personally  enters  into 
a  oontnet*  by  bond,  with  the  churchwardens  and  overseersi  by  their  ip* 
dividual  names  of  A*  B,  and  C.  A,  &c.,  though  they  are  also  described  i>s 
chvehwardena  and  overseers ;  here,  however,  there  is  no  contract,  but  the 
defendant  is  a  wrong  doer,  and  aulject  to  a  penalty,  not  to  be  paid  to  the 
plainitflb,  er  any  other  person  by  name,  but  to  the  master  and  wardens^  in 
their  character  official  and  politic.  Their  right  to  receive  the. money,,  or  to 
being  an  action  on  non-payment,  only  belongs  to  theaii  in  their  official  and 
polkie  character;  and  when  that  ceases,  their  right  to  oeceire.  the  .money,  and 
to  .bring  an  action  ceases  with  it ;  and  we  are  of  opinpq  that  tb^y  cannoi 
nomtaiB  the  present  action,  and  that  there  must  be  judgment  for  tl)3 
defendant.  We  give  no  opinion  whether  the  corporation  at  large,  or  the 
present  master  and  wardens,  could  maintain  an  action.  According  to  tho 
apinioa  of  Lord  Chief  Justice  EyrSf  in  delivering  the  judgment  of  the  Courts 
in  Jhe  JUatieTy  ^c,  of  Feltmakers  v.  Davis,  the  corporation  at  large  could 
not  maintain  it ;  and,  as  to  the  present  or  any  future  master  and  wardens 
maintaining  it>  the  objection  seems  to  be,  that,  to  do  so,  they  must  take  in 
succession  in  the  nature  of  a  corporation.  The  chamberlain  of  the  city  of 
Londtm  is  a  special  corporation  sole  for  some  purposes;  and  there  is  a  custom 
in  JLondon,  that  several  things,  in  which  he  has  acquired  an  interest,  shall  go 
to  his  successors,  who  have  the  same  right  to  proceed  upon  them  as  he  had ; 
Bir4  V.  H^a/or^  (J)»  where  it  was  so  held,  and  other  cases  were  there  cited« 

(k)4tKk  &  27il;  8.  C.  5  N.  &         (1)  Cro.  Elis.  464 
M.  55a 


710 


TEitti  iaroitT»  n  nm  QUEMrs  BENCH. 


Qmm^ 


M  hMing  hmtm  decided  to  the  savie  eflect ;  i^d  so  /ablatio  JMfi^^ooii 
Cb#e  (m).  It  vwild,  tM>wevQr,  be  very  difficult  to  applj  Mm  #|ipaii]fe  to 
IbejMiteraiid  w^rdeoi  of  tto  coropanj;  and  if  tlw  ^ayqipuhifflti,  gf  ..this 
cMe  MB  «Qchi  that  the  defendmt  is  not  now  liable  to  ipjr  bgdj^A  ^  tlieifKit 
of  the  oorpoiation  in  not  vakiiig  the  bjre^av  coDfocnaible  yf{.^/^\ext  tx 

in  not  bnngjng  their  asticB  earliat,  uh  -' 

Judgment  ibr  the  ^^l^i^l 

^- '  (m)  4IUp/$4yh.  .'.1^  .in  .- 


D«;.  1. 


Shipton  v.  Thornton. 


der  ft  bill  of 
lading,  to  be 
dolif  ored  in 
Xowloii,MMl, 


1.  Whm         ASSUMPSIT  to  reeover  the  aum  of  682/.  1 7«.  1  \d^  doe  t^  the  pUntiff 
g?^^  for  the  freight  of  certnn  gooda  betonging  to  the  delbodflt    The  de- 

claration was  filed  before  the  New  Rules  of  PSeading,  aadodiitaiiied  asrferal 
spedal  counts,  and  also  a  general  count  for  freight.  FUa'^  worn  ostMNpivl 
The  cause  was  tried  at  the  Sittings  in  L&ndom,  after  IHniiy  fkrm,  IC96, 
iiTMmequmeo  before  CoUridffe,  J.,  when  the  following  facta  were  in  evideiiDe  }««^ln  MtS, 
to  tlkt^lra*  the  defendant's  agent  shipped  a  quantity  of  goods,  belonging  to  the  defeod- 
hv  Toytgo,  tho  ant,  on  board  the  plaintiff 'a  vessel,  the  James  Seoti,  to  be  carried  aft  a  certiin 
rate  of  freight,  from  Smgapore^  in  the  Ea$t  IfuUee,  to  LmUkm ,-  and  the  bill 
-of  lading  directed  the  goods  to  be  delivered  there,  to  the  defendant  or  his 
assigns,  he  or  they  paying  freight  for  the  same  as  per  margin.  The  sasie 
agent  also  shipped  o^ier  goods,  on  board  the  Jame*  Seoit,  which  belonged  to 
the  dllehdani  and  other  persons,  who  carried  on  business  together  in  Landtm, 
under  the  firm  of  R,  and  R.  Thornton  and  West  The  Jamee  SeoU  sailed 
on  her  voyage  to  London  with  a  general  cargo,  bat  was  compelled,  hy  stress 
of  weather,  to  put  into  Batatia  ;  and  it  was  there  found  that  the -ship  was  so 
much  damaged,  that  a  transhipment  of  the  whole  of  her  cargo 'wan  neoesaBiy; 
and  the  plaintiff  shipped  the  cargo  on  board  the  Mmntaineer  -mtASeeotiniy 
itnder  bills  of  lading,  midcihg  the  goods  deliveftble  to- Mr.  jfiifiMid  <the 
plafaitiff*s  agent)  or  hts  assigns,  he  or  they  paying  IMght;  and  by  this  oon- 
veyance'  they  were  safely  brought  to  London.     The  defondantokiiaed  hsth 


^cooipellod  to 
tnnahip  tho 
goodifttB^ 
VM,  and  forward 
thorn  to  their 
iwrtofdettioft- 
tion  by  another 
▼ettel>-Hf^ 
that  the  owner 
of  the  gooda 
waa  bound  to 

Sj  the  whole 
dght  origin- 
ally contracted 
for,  althoagh 
the  freight 
from  Baiama 
had  been 

ried  for,  by 
maater  at  a 
much  lower 
rate. 

2.  SembU,  that  if  the  owner  of  the  goods  had  insisted  that  they  should  he  dclirered  Up  to  ''  '  '>i"  ^ 
him,  at  the  inlflmedMte  pert,  bevmild,  nevecthelea%  haire  been  liable  to  pay  the  whole  •,  ,{,  .' ,.  < 
freight. 

S.  SembU,  alsA,  that  the  o#nef  of  the  goods  would  also  hire  been  liable  to  pay  an  incMaaed  ^iunu"i  i 
rate  of  freight  from  the  intennediate  port,  if  the  tranahipment  had  been  neceasarily  made  by  .  t  ,^,  f 
the  muter,  at  auch  increased  rate,  for  the  benefit  of  the  owner. 

4.  It  is  an  eatibHMied  rdle,  that  (he  objeetor  to  a  wkneea,  on  the  graundof  intorart,  islwand 
to  shew  the  inttreaf  with  .cerUinty  and  cleamesa ;  therefore,  it  wtf  held,  that  a  witneas  was  not , 
aufficiently  shewn  to  be  incompetent  when  he  sUted  on  the  voire  dire,  **  I  employed  the  attorney' 
who  commenced  this  afetftnr,*  m  pksintiff's  agent.  He  has  bean  dead  aome  tina  Theae  ia  Kr. 
new  attorney.  .  I  have  not  been  released.  No  demsnd  has  been  made  on  mOk  I  did  notst^e 
to  him  that  he  was  to  look  to  the  plainti^,  and  tlot  to  me."  '  < 

5.  The  defendant  traded  on  his  own  account,  and  also  aa  partner  with  one  W.,  under  the  firm . 
of  T.  and  FF.    Goods  belonging  to  himself  indiriduslly,  and  also  goods  belonging  to  the  firm    ' 
had  been  ahipped  for  Mmglamd ;  and,  on  thehr  anivml,  the  defendant  appUod  for  both  pufebg>ni,*jt 
andsignr^ j-^^-t^ ^_..^i..  *._  ^^^     •_  w ^  .». 1.:_    i-„^ 

roenoedt 

for  the       „ ^ ^     _  ^ ^ ^ .,  . 

and  it  was  held  to  be  admiasible,  as  Qonsisting  of  but  one  entire  agreement,  founding  anl       ^.     .  . 
action  agMnst  the  defendant  M  to  ih^  fatil^t  Ihr  both  parcels  of  goods,  and  Ending  UM  flttol       .nf^iniu'] 


■♦n%i'iT 

•  iI'M:. 

>i  i 


signed  an  widertaldng  toMy  freight  for  them  in  the  name  of  the  partnership,  but  oobk- 

iced  the  memofandum  wUb  "  1  hereby  engage  to  pay  freight'*    The  defendant  being  oaai^''^*'  ^^"  ^'' 

the  freight  on  hi* own  (|Micel,  the  undertalang  vr^m  produced  with  a  aingle  stamp a^x^j.^:-)!;!  'ptii  Hi 


aa  to  neither. 


'  t)  "Jot  \yf- 
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piLttder  of  gooda  under  the  brlts  of  hiding  drawn  4t  Singap^te^  and  peid 
freight  pro  nOor  from  that  port  to  BaimviMt  in  McordMMO' with  the  ^ terms 
upoRWhdelir  tliefireigfat  was  payable  by  the  biRs  of  lading ;  and  alsolhetaottial 
ff^gffif  df  ^  gdddv  agreed  to  be  paid  per  MfawUtrin^tr  and  Sk90$ir9^  The 
pUinii#^s  agelit  insiirted  on  being  paid  fre^ht  Ibr  the  whole  v^j^i^e)  ad  if  ahe 
goo4s  ha4  been  brought  home  by  the  /smm  8eM;  a*d  Cili»««ieli6n'  was 
brought  to  recover  the  difference  of  the  freight  on  the  parcel  of  goods  belong- 
ing to  the  defendant,  on  board  the  M&unimtteer,  which  amounted  to  582/. 
17«.  lid. 

Mr.  EUwtmdf  the  plaintiff's  agent,  was  examined  as  a  witnesis,  and  he  said, 
upon  the  voir*  dire,  **  I  employed  Mr.  Edis,  the  attorney  who  commenced 
this  aetioo,  as  plaintiff's  agent.  He  has  been  dead  some  time.  There  is  a 
new  attorney.  I  have  not  been  leleased.  No  demand  has  been  made  on  me." 
It  was  thereupon  objected  by  the  defendant's  counsel,  that  the  witness  had 
made  hmaeif  liable  to  pay  the  costs  of  the  action,  and  that  he  was,  therefore, 
incompetent.  The  learned  judge  overruled  the  objection ;  and  Mr.  Ellwand 
the»  stated  that  the  defendant  bad  promised  to  pay  the  difference  of  the 
height,  in  order  to  obtain  the  possession  of  the  goods ;  and  that,  when  both 
parceb  were  delii^red  from  the  AfetMilotiMff,  the  defendant  gave  him  the  fol« 
lowing  undertaking  in  writing:-— 

«  Lmdon,  14th  Oct.,  1«21. 
-Dear  Sir, 

*•  I  hereby  undertake  to  pay  yon  the  difference  in  amonnt  df  fiwigh(» 
between  the  Mountaineer  and  the  Jameg  Seott,  when  the  same  shuUi  have 
been  ascertained.  -  -  •    f , 

"  f  am,  dear  Sir,  your  obedient  serivM, 

**  R.  and  R.  Thormon  and  m^t.^ 

This  memoraiKkini  was  produced,  stamped  with  a  single  agreement  stamp 
for  1/^  and  its  reception  was  objected  to  on  two  grounds.  Firsts  that*  on 
the  fere  of  it,  being  signed  in  the  name  of  the  firm,  it  must  be  taken  to  refer 
to  the  partnership  goode  alone,  inasmuch  as  the  defendant  had  do  right  to' 
bkid  the*  firm  as  to  the  freight  of  his  own  goods;  and,  seoandly*  that  if  it 
could  be  held  that  this  signature  bound  the  defendant,  at  all  events,  the 
undertaking  beginning  and  ending  in  the  singular  number ;  yet,  as  it  clearly 
bound  the  firm  to  the  extent  of  the  partnership  goods,  the  instrument 
amounted  to  two  undertakings;  one  by  the  defendant  alone,  as  to  his  own 
goods,  and  another  by  the  firm,  as  to  theirs ;  and,  if  so^  there  being  two  on* 
dertakings,  as  to  two  separate  subject  matters,  two  stamps  were  necessary. 
This  objection  was  also  overruled. 

Lastly,  the  defendant's  counsel  contended,  that  even  if  the  jury  should 
be  of  opinion  that  the  transhipment  at  Batavia  was  necessary,  th6  master  of 
the  ship  made  the  contract  for  forwarding  the  goods,  as  the  agent  for  the 
consignee,  and  that  the  latter  was  not,  therefore,  bound  to  pay  the  diflerence 
of  the  freight. 

The  learned  judge  left  the  jury  to  decide  ;  first,  whether  the  transhipment 
vss  necessary;  and,  secondly,  whether  the  defendant,  with  a  knowledge  of 
&1I  the  facts,  hod  agreed  to  receive  the  goods^  and  pay  the  difiereiioe  to  the 
plaintiff.  The  jury  found  both  questions  in  the  affirmative^  and  gav^  a  ver* 
<lict  for  the  phiintiff,  with  5SJ/.  damages. 
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foraoBw  trM^upon  IbefioiBis  wMdLwei«ra«ervedat  tfaatriaL* -.  , 

Jin  JUOary  TVvm  lMi<<i)i  Tkmg§r  •nd  Cka^  »he«dl  otts^h^Finl* 
theni  is  ooibiog  to  «hew  tkst  Mr.  Eliu^m^d  wm  iootfttpet«H  4Wt a.  wilMtt. 
The  party  who  objects,  is  bound  to  disqiiftlify  a  wkogss  hy  ^kmdy  mlmw'm^ 
hm  iocompateticior*  1  ^/«r4  i?f .  102,  JIM.  1 1  did  oot  appesf  th«l^  the^UonMy 
held  th»  witness  to  be.rsspoDsiUe ;  andevvQ  if  be  had*  ths  wkwrnBi^nmM 
have  bean  entitled  to  recover  drom  his  princijMl^  in  vJmtever  mijr  Ibis  aolioft 
might  fasppen  to  be  determined. — [Lcurd  />aii«cfv(X  J^— Weai^  ai.tveseBt^ 
strongly  of  opinion  that  the  incompetency  of  the  witoeaa  vaaaoH  suficifptly 
shevn  at  the  trial.] 

Then  it  is  ssid  that  two  stamps  ought  to  have  been  afiUed  to  Ite  w^ree- 
ment ;  and  PawM  v.  BdnumdM  (b),  and  D0&,  d.  CopUg  iu  Oaybim^  am 
rehed  open.  But  those  oases  are  scarcely  in  point  either  way.  Here*  there 
is  but  one  entire  indivisible  agreement;  and  the  defendant  was  Vakkk  lobe 
stied  upon  it  in  respect  of  either  parcel  of  goods.  In  principle^  Ama  v. 
WUli4xm$  (d  )f  is  more  like  the  present  case ;  and  there  ia  a  carreni  of  autho- 
rities to  Khew  that  one  stamp  was  sofficienly  AUm  v.  AUrri^cn  (a).  Hail  v. 
&hM  (/>  iUx  v.  bkhabUmOB  of  Louih  (^),  Ba^  v.  JanUne  (k\  SUmd  r. 
LiddMrd  (1%  Bowen  v.  AihUy  ( j). 

The  next  question  is,  whether  the  defendant  is  bound  to  p^  the 
dlQf^^nce  of  the  freight.  There  was  sufficient  evidence  to  shew  the  naoes- 
sity.tfor  making  the  tjnwisbipment,  even  if  proof  of  that  had  not  bean  waived 
by  ,thi^  iva4«rtakiiw  of  the  defendant.  The  principle  io  be  eatiacted  fcom  the 
few.,^uthoriU9S  to  be  fovnd  upon  this  point  is»  that  the  proife  which  may 
ft<^W^  bj.,a,ti;aiiabiproen|f  belongs  to  the  owner  of  the  sbipi  and  not  to  the 
owper  of  the  gQods^  If  a  ship  is  damaged,  and  a  tnoshipmeQt  is  neoeaaary* 
th^  f^)^p-Q\F^r  fiflfils  hia  contract  by  forwarding  the  caiise  by  another  vessel ; 
and  in  that  case,  it  is.  dear  that  he  is  entitled  to  the  whole 4if  tJii6.&eig)it, 
Lutwidge  v.  Grey  (A),  Cook  v.  Jenntag*  (/),  (per  Lmwrw^^f  J^  Hbadet  v. 
Prinup  (m),  ({M^fvLord  Elienborougkt  C.  J.,)  Lvke  v.  Lyde  (a).  Abbai  en 
Shipping  (o).  The  original  contract  subsists  throughout  every  tranship* 
ment;  an4  it.ia  satisfied  when  the  goods  are  delivered  .at  the  p^rlKpf  di&» 
charge. 

Cretiwell,  eontrd, — First,  the  witness  was  clearly  liable  to  pa^  tjbe  att/pr- 
ney  the  costs  of  the  action,  because  he  did  not  protect  himself  by  sajTji^g  he 
was  acting  only  as  the  agent  for  the  plaintiiT.  Bwrrett  v.  /o«i««  (pi^.M  io 
point.  There  the  solicitors  of  the  assignees  of  a  bankrupt  tenant,  op  ,whpse 
lands  a  distress  had  been  levied  by  the  landlord,  gave  a  written  und^^alvng 
in  the  fbliowiog  terms .' — *'  We,  as  solicitors  to  the  assignees,  undeital^e  to 
pay  to  the  landlord  his  rent,  provided  it  do  not  exceed  the  val|ie  of  tjiie  eflects 

Cd)  JanMary  26th,  coram  Lord  Den-  {h)  13  East,  235,  n. 

matiy  0.  J.,  LitiMaie,  fFiUhmi  aud  (i*)  1  Bing.  196. 

Coktwkt^Jn,  (j)  1  New  Rep.  274. 

(5)  12  East,  a  W  Abbot  00  ShippingvMi  ad.  31& 


(c)  13  East,  241.  (0  7  T.  B.  381.  .  .    .  /y 

(d)  18  East,  232.  (m)  10  East,  394 

(e)  8  B.  &  C  666*  M  2  Burr.  882.  '      "' 
(/)  1  B.  &  C.  407.  (o)  5th  ed.  241. 

(^)  8  B.  &  C.  247.  (;i;3B.&.A.47. 
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iIiHtAhi*!^  %nd  it  ims  heW,  that  they  were  pewontlly  fiabte.  '  Tli«t  c«te 
was  followed  by:  /I'M^^  r.  0&9Vifiom  (q)t  which  i«  to  the  same  eflfect.  '  Iti  all 
raset-Mei^'tf  (witneffft^'g^amiiteea  the  costs  as  agent,  he  is  drt^}ualifi)^aft't>eifi^ 
intenMlcid ; 'awd  llie  eiretiitiatafice  that  he  has  an  action  over  against  hi?  pritt* 
cipal)'dttfas  Dk)l  i^to^e^  his  odfnpeteney.  '  "' 

aMuidly^'the  etainp  affixed  to  the  titidertaking  was  insufllMent.   'Gabdii ' 
w^'Mppud^n  ateounl  of  the  defendant  alone,  and  also  on  the  paftnerihtp 
acdount.  '  A  special  contract,  by  the  defendant  to  pay  freight,  was  necest^nry, ' 
bedmse-'th^igoeds  were  deliverable  to  Ellwtmd  under  the  second  bill  of  fading. ' 
T«r64tanip«iii(^efe  reqinred ;  because  by  the  agreement,  the  defendant  btmnd  ' 
himself  as  to  his  own  goods,  and  the  partnership  as  to  the  other  parcel! 
/>M,'d;»Cape%  ^i  Day,  is  almost  directly  in  pomt.    i)a9i$  v.  IKUiamg,  ami 
otbsr  OBBHK^  ^hich  haYe  been  cited,  are  distingnishabie,  because  they  were 
entira  ctinrtacts.    Hera  there  are  two  separate  contracts,  relating  to  diflferent 
parcels  &(i  goods,  the  property  of  different  person?. 

The  laal  ami  principal  point  is  one  of  great  importance  to  merchants,  as  it 
does  not  appear  to  have  been  decided  in  our  Courts.  It  may  be  assumed, 
for  the  purpose  of  the  argument,  that  the  transhipment  was  rendered  neces- 
sary by  perils  of  the  sea.  It  is  clear  that  the  ship-owner  may  continue  the 
voyage  in  a  new  ship ;  but  he  cannot  in  such  a  case  sue  the  consignee  of  the 
goods  upon  the  old  contract.  To  entitle  the  plaintiff  to  recover  under  the 
old  contract,  he  was  bound  to  perform  the  voyage  in  the  Jam$9  Seoii;  but 
he  has  not  done  so.  He  has  made  a  new  contract  as  the  agent  for  tfie  de- 
fendbnty  and  can  only  clahn  the  amount  of  freight  which  he  has  actually  paid. 
The  goods  wena  Ibrwarded  under  new  bills  of  lading,  dearly  shewing  that  the 
contmcft  was  a  new  one.  If  ahip-^owners  are  permitted  to  make  advantageous 
bargains,  when  freights  are  low,  by  transhipping  the  cargo,  a  doof  Will  be 
opeaed  ior  the  perpetration  of  many  (hiuds.  The  policy  of  insurance  may 
also  be  endangered  by  auch  a  course ;  and  the  goods  damaged  b^  the  tran- 
shlpmeDl  and  consequent  delay. 

■     •    '    •  *  Cirr.  adp,  vult,  ' 

Lord"  DyfMiAN,  C.  J.,  on  this  day,  delivered  the  judgment  of  the  Court. — 
This  was  an  action  tried  at  Gruildhali,  by  my  brother  Coleridge,  in  which  the 
plaintiff  recovered  a  verdict.  Several  objections  were  made  at  the  trial,  and 
rented  6n  motion  before  us. 

The  first  of  these  was  on  the  alle^red  incompetency  of  one  Ellwand,  the  First  P<mu, 
principal  witness  on  the  part  of  the  plaintiff,  on  the  ground  of  his  liability 
to  the  attorney.  Upon  the  voire  dire,  he  stated  as  follows  : — "  I  employed 
Mr  Edis,  the  attorney  who  commenced  this  action,  as  plaintiff's  agent. 
He  has  been  dead  some  tima  There  is  a  new  attorney.  I  have  not 
been  retea^ed.  No  demand  has  been  made  on  me.  I  did  not  state  to  him 
he  was  to  look  to  the  plaintiff,  and  not  to  me,"  It  was  argued,  first,  that 
although  the  witness  had  in  truth  acted  as  the  agent  of  the  plaintiff,  yet  he 
had  rendered  himself  personally  liable ;  and  then,  that  this  was  the  ordinary 
casoidf  ifio^MipQtefioy,  arising  from  the  employment  of  the  attorney  in  the 
cause.     Wo  are  of  opinion,  however,  that  the  facts  slated  differ  this  from  the 

ordinary  case,  and  that  no  objection  was  established  with  sufficient  clearness 

»        *  '     ' 

.(^)  IR&C.  160;  2D.  &R.  307.         .        •/  , 


V. 

Tuomvtoy. 
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QnM^ffBMdL  to  wrant  the  rejection  oC  the  wHoeat.  it  is  a  wdi-foiiiidBd'Siid  IqiortBt 
^J^^  rule,  thtt  the  objector  to  a  witnesa,  on  tiie  groan^  of  interest,  isteeiidto 
shew  the  interest  with  certainty  and  clearness ;  and  that  it  is  notr  mongh  to 
give  evidenoe  of  circumstances  from  which  such  interest  kra  ^pttibaWeMir- 
enoe,  when,  at  the  same  time,  other  circunslances  appear*  whidh^biib»  it 
probable,  even  in  a  less  degree,  that  no  such  interest  eaistt;  ^Poftie  judge 
who  is  to  dedde  the  question  ought  not  to  be  cdled  on  to  draw  a^ohdem 
of  ftets  from  coniicting  eYidsnC^  aif  the  law  is  to  b6  pronoAnded  uiitio 
the  fiict,  thers  will  be  a  diiScuHj  in  reviewing  his  decision,  aylo^tte^biimr, 
wbere  the  evidence  admits  of  diflerent  condusions;  as  1o  the  latter;  heiBioie 
the  grounds  on  which  he  has  decided  will  be  unknown ;  and,  «s  afejeetiSM  oq 
the  score  of  interest  are  not  to  be  (kvoured,  the  salb  nite  H  to  admit  ihe 
witness,  wherever  there  is  doubt  on  the  fhct.  It  is,  then,  still  open  fbr  tbe 
objector  to  urge  the  same  circumstances  to  the  jury,  as  proper  to  lessen  the 
credit  of  the  witness  with  them ;  and,  according  as  they,  who  are  the  fit 
tribunal  to  weigh  questions  of  doubtful  fact,  believe,  or  interpret  those  tir- 
cumstances,  it  is  to  be  presumed  the  testimony  of  the  witness  will'opente 
with  more  or  less  weight  upon  their  minds.  Accoriii^  to  these  priacipltf , 
the  answers  of  the  witness,  in  order  to  sustain  the  objection,  shoold  \mi 
clearly  shewn,  first,  that  he  had  originally  made  himself  liable  to  Edit;  aiHl. 
secondly,  that  since  £iiiVt  death  the  liability  had  remained  unsatisfied,  or 
had  been  transferred,  and  was  continued  in  favour  of  the  present  attorney. 
Now,  admitting,  for  the  sake  of  the  argument,  that  the  first  was  to  be  legiti- 
mately inferred  from  the  statement  of  ^e  witness,  the  second  was  briH> 
means  made  out.  Until  it  was  shewn  under  what  arraogemeot  the  papers  io 
the  cause  had  passed  on  i?(itV#  death,  from  his  representatirea  to  the  fse- 
sent  attorney,  it  was,  al  least,  equally  probable  Chat  th^  bad  been  satisfied 
before  they  had  parted  with  them ;  and  there  was  no  evidenee  thai  the  wit- 
ness had  been  a  party  to  the  transfer,  or  in  any  way  retained  the  present 
attorney,  so  as  to  make  htm  liable  to  him  in  respect  of  his  original  emplof- 
ment  <3f  Bdis,  Therefore,  without  interfering  with  the  general  rule^  we  think 
in  the  case  before  us,  that  the  objector  had  not  gone  far  enough  to  sohstsn- 

Secoad  PainL  tiate  the  incompetency  of  the  witness.  This  makes  it  neeessary  Io  ctasiderthe 
next  objectbn  which  arose,  on  the  reception  of  a  document,  under  the  Mlovie^ 
circumstances : — The  defendant,  it  appeared,  traded  on  his  own  aoeouDl,  iimI 
also  as  partner  with  one  West,  under  the  firm  of  ThemUm  and  WinL  Goods 
bek)nging  to  himself  individually,  and  also  goods  belonging  to  the  firm  had  b^ 
shipped  from  Batama,  for  England,  on  board  the  JameM  ScaU,  and'  biMs  of 
lading  transmitted  to  the  defendant.  The  goods,  under  some  alleged  iicctt- 
sity,  had  been  transhipped  on  board  the  Mounimnetr  and  SeicMrit,  «( 
Sbngapwe  ;  and  these  vessels  were  consigned  to  the  witness,  EHwatid  The 
defendant,  in  an  interview  with  him,  claimed  both  pareels,  by  wtueef  the 
bills  of  lading  which  he  held,  by  the  James  SeoU,  The  rate  of  freifht  agned 
on  by  that  vessel  was  considerably  higher  than  that  which  the  fkmiiiS,  f^r 
owner,  had  procured  the  goods  to  be  conveyed  home  by  tke  MUmiaiMsruA 
8eso$tris;  and  the'wttness^  on  his  behalf,  churned  thai  difiersnce^  i-Tbed^ 
fendknti  as  he  stated,  agnsed  to  pay  that  diflerence ;  but,  as  thaaiaoaiit  j^s 
'  no^  then  ascevlained,  and  he  Was  desirous  of  receiving  tht^gatii^mmi ^ 
signed  two  undertdiings,  and,  upon  the  feith  of  it,  the  giMdi  wiawidslivsiy 
to hink.    That u^pMiwhidi  Chs^ pitseni qwestion  afOSe^^Mid  Whifibi|«lsldl ^ 
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thg  99oiB  qp  bowrd  the  dUwtmneer,  was  m  .ibHowfi:-*-(Bit  LonUiip  then  Qmw^ Jtacft. 
8i«tod  it)     This  p«per  bom  a  aingie  rtaanp,  and  iU  raceptioa  waa  opposed, 
00  (ba.groui)d,  firat,  that*  on  the  face  of  it  being  aigned  in  the  nave  of  the 
finvr  itmii^tfbe  taken  to  refer  to  the  partnerahip  goods  alone;  for  that  ihe 
defcndai^t  had -no  right  to  bind  the  firm  as  to  the  freight  of  his  own  good* ; 
sod,  ^mond^y,  that*  if  it  could  be  held  that  this  signature  bound  the  dcfend- 
sDt*  ^  all  eyentsi  the  undertaking  beginning  and  ending  in  the  aiqgdar 
iNiniber«,ye^  as  ij^  dearly  bound  the  firm  to  t)ie  extent  of  the  partn^rfbip 
ffn^t  lih^  imittnunent  amounted  to  two  undertakings ;  one  by  the  defen^Aut 
al^m«w  sa.ta  his  own  goods»  and  snoth^  l^  the  firm  as  to  theirs ;  and,  if.so, 
thm  beiim^  tw<^  undertakings,  as  to  two  separate  subject  maUers,  two 
8tsmp«^  i^  was  said*  were  necessary.    And,  assuming  this  to  be  .con:eetly 
srgusdi  the  case  i^as  distinguished  from  sereral  cited  in  the  aigument»  in 
which  a  community  of  interest,  or  a  common  divisible  subject  matter  lias  been 
held  to  make  a  sii^le  stamp  available,  though  there  have  been  many  signa- 
tures to  ihe  instrument ;  and  it  may,  in  certain  senses^  be  said  to  evidence  a 
plttialily  of  contracts.     After  much  consideration,  we  are  of  opinion,  that 
this  ot^tion  cannot  prevail.     In  order  to  ascertain  its  force,  it  will  be  oon- 
venient  to  examine,  in  the  first  instance^  what  would  be  the  eflect  of  this  in- 
ftmmenl  without  relbrenee  to  the  Stamp  Act    It  appears,  that  the  defendant 
had  beeo  applying  for  the  delivery  of  both  parcels  of  goods  ;  he  had  an  in- 
teraat  in  both,  and  it  was  competent  for  him  to  make  himself  personally  liable 
Ibr  the  freight  of  both.    In  point  of  iact,  he  had  delivered  this  undertaking, 
as  die  -mean  by  which  he  was  to  procure  the  delivery  of  both  parcels.    Now, 
if  he  had  written  and  signed  an  undertsking  expressly  naming  both  parcels, 
it  cannot  be  doubted  that  it  would  have  bound  him  for  both,  if  signed  in  his 
own-  name ;  so«  if  he  had  signed  the  undertaking  in  question*  in  his  own 
nsnw^  a«  no  distinction  is  Boade  between  the  two  parcels,  and  the  word»  are 
large  enough  to  cover  both,  we  aee  no  reason  for  saying  that  be  would  not 
have  been  liable  for  the  freight  of  both.    The  question  then  is,  whether,  hav- 
ing received  the  goods  belonging  to  himself  upon  the  faith  of  this  undertaking, 
ss  well  as  those  belonging  to  the  firm,  he  can  now  object,  in  an  action  lor  the 
fireigbt  lof  the  fcmer,  that  this  mode  of  signature  does  not  bind  him  personally 
aa.to  this  freight,  becsMse  the  undertaking,  so  signed»  would  bind  the  firm  as 
to  the  other  finight ;  and  the  language  of  the  instrument. on  its  (ace,  may  be 
satisfied  by  so  applying  it    We  think  he  cannot.    The  names  whkh  he  has 
cbdseor  toiaffix^as  the  signature  are  his  own  words,  of  his  ^wn  choioe*  and 
n«islib»:takein  most  strongly  against  himself.     His  partner,  in^ad,.  could 
notibe^  bound  by  his,  the  defendant's,  agreement  to  pay  for  moca  than  the 

'  freigbbof  Ihe.partaership  goods ;  but  the  defendant  is  liable  on  both  aocounts ; 
aiid  wlMn  it  is  proiPed  that  he  had  been  taking  on  himself  to  deal  in  respect 
of  bothiMid  delivarad  the  undertaking  in  reference  to  both»it  becomes  imma- 
terial wAat.signalure  he  affixed,  for  he,  at  least,  must  be  bound  by  it*    If  this 

-  would  hatVeeffeotof  the  instrument  mdependentlyof  theStamp  Act,  it  remains 
to oooaidesiviidlielJier  that  makes  any  difference.'  Now,  in. the  view  we, have 
tstot  of  it,  .this  is  hut  one  agreement  entered  into  by -the.  defendant,  respect- 
isg  tba'Aiiight  of  tw<»  parcels  of  goods ;  and*  being  but  one  agreement,  how- 
noc;flMmy''distincl  arliaies  it  may  embrsney  opestiwip  only,  can  be  neaeseary. 
fAtbetjpieseni.aiPtioni  the  breach  is  only,  insisted  on  ^tfipttdtiXheiififetid' 
&«C«.<MTQtgOQdst^  mi  the  only  question,  we  have  to  n^niitWr  isiiwhetben  it  is 
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properly  tUmped,  to  as  to  be  reeoifable  in  this  acUop;  wbetber  it  vatj  lie 
tendered  in  some  other  action  is  iniroaterial.  If,  indeed,  we  saw  that  there  were 
two  agreements  on  the  face  of  the  instrument,  and  only  one  ^mp^  tl^n,  \je- 
cause  it  would  be  uncertain  to  which  agreement  the  stamp  was  intended  to  be 
applied,  we  ought  to  receive  it  as  evidence  of  neither ;  but  this  difficulty  is 
removed  by  considering  it  to  be  but  one  agreement ;  and,  if  it  be  but  on^ 
entire  agreement,  embracing  for  its  subject  matter  the  freight,,  both  of  the  de- 
fendant's goods  and  the  goods  of  the  finn»  the  l^al  conclnsio*  is^lhatit 
founds  an  actio*  i^inst  him  as  to  both,  and  against  the  6nnas  ta  neither. 
Fourth  PomL  It  remains  to  consider  an  objection  to  the  plaintiff's  recovery,  which  is  dir^ted 
more  to  the  merits  of  the  case.  Upon  the  trial  it  appeared,  that  .the  plaintiff 
had  been  paid  freight  by  the  Jatnes  SeoUp  at  the  rate  origtnaUy  agieed  on, 
for  so  much  of  the  voyage  as  had  been  performed  up  to  the  ship's  anivaJ  at 
Singapore^  and  for  the  remainder  of  the  voyage  to  Lond^mt  at  the  rate  at 
which  he  had  contracted  for  the  carriage  of  the  goods  by  the  MowUmneer 
and  the  SetoMiri^,  The  action  was  brought  for  the  diflerenoe  between  the 
two  rates  for  that  portion  of  the  voyage.  And  it  was  objected,  that.  Air  this 
portion  of  the  voyage,  he  was  not  entitled  to  receive  moce  than  he  had  actually 
paid ;  while,  on  the  part  of  the  plaintiff,  it  was  contended,  that,  the  necessity 
of  the  transhipment  being  assumed,  which  it  must  be,  for  the  purpose  of  the 
aigument,  the  MauntaiMer  and  SesoMtris  were  to  be  considered  as  the  /sum 
Scoit ;  that  the  master  had  fulfilled  his  undertaking  in  carrying  the  goods  ta 
their  destination,  and  had,  therefore,  earned  his  full  freight,  while  it  vis  o 
matter  of  indiflerenoe  to  the  owner  of  the  goods,  whether  thejr  had  arrived 
ftafe  by  one  vessel  or  ibe  other.  No  authority,  bearing  direct^  on  the  point, 
from  opr  own  Law  Books,  was  cited  on  either  side  in  the  aif^ument;  it  wss 
treated,  very  much  as  a  new  point,  to  be  decided  on  principle;  and  our  ovo 
researches  have  led  us  to  the  same  conclusbn.  On  the  part  ^f  the  dflfead-^ 
ant,  we  were  pressed  with  the  impolicy  of  holding  out  any  temptation  to 
the  ship-owner  or  master  to  make  unnecessary  transhipments  of  goods,  the 
inconvenience  of  any  transhipment,  whereby  the  goods  themaeUea  run  the 
hazard  of  damage^  the  policy  of  insurance  may  become  questioned,  sindtbe 
owner  of  the  goods,  at  all  events,  loses  the  benefit  of  a  convejMincae.  by  tbst 
vessel  in  which  he  may  be  supposed  to  have  confidence*  and  for  which,.atall 
events,  he  has  stipulated;  all  these  circumstances,  coupled  with  acoasiders- 
tionof  the  unprotected  state  in  which  his  interests  are  at  a  distant  pbrt^nnut 
certainly  be  allowed  to  have  great  weight.  But,  afler  all,  these  seem  to 
point  to  a  vigilant  examination  of  every  case  of  transhipment,  to  see  that  its 
necessity  be  well  established,  rather  than  to  decide  the  present  questioB. 
This  must  turn  upon  the  nature  of  the  contract  between  the  parties  as  it  is 
to  be  collected  from  our  own  books,  and  still  more  fully,  perhapa,  from  thof$ 
foreign  laws  and  ordinance^  as  well  as  the  writings  of  thoee  jurists  to  whicb 
our  Courts  have  long  been  accustomed  to  have  recourse  for  guidance  oo  sab- 
jects  of  this  nature.  It  is  clear,  that  by  the  contract  the  ship-owner,,  and  the 
master,  as  his  agent,  is  bound  to  carry  the  goods  to  their  destinatioa  io  his 
own  ship,  if  not  pcevented  from  doing  so  by  some  event  w)uc|i  )ie  lias  not 
occasioned,  and  over  which  he  has  no  controul.  **  The  master,"  says  Lord 
IhnUrdm,  in  km  Baok  on  Sk'ipp'u^.  241,  Mh  ed.,  ^  should  alwayi^faar  in 
mind  that  it  is  his  duty  to  convoy  the  cargo  to  the  place  oflSleMhlfi^';  Ais 
is  the  purpose  for  Which  he  has  been  intrusted  with  it,  and  this  purptne.  j:Q 
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is  botmd  to  aoconiplish  by  erery  reaeoimble  and  practical  meChod.**  When, 
howerer,  such  an  event  has  occurred  to  interrupt  the  voyage,  as  above  de« 
fined,  and  the  ship-owner  or  master  (for  we  think  no  distinction  can  be  made 
between  ihk  two,")  has  no  opportunity  of  consulting  the  freighter,  there  seems 
to  be  mnclfi. disagreement  in  foreign  ordinances  and  jurists  on  the  point,  whe- 
ther or  not  he  is  bound  to  tranship;  or  whether,  having  contracted  only  to 
carry  in  his  own  ship,  he  is  not  absolved  from  further  prosecution  of  the 
enterpriie,  t)y  the  vis  major,  which  prevents  his  accomplishing  it  in  the 
hierai  teitns  of  his  undertaking.  By  the  Rhodian  law,  the  laws  of  Oterion^ 
Art.  4,  and  the  ordinances  of  Wuhuy,  AK.  16,  the  master  was  at  liberty,  but 
was  not  bound  to  tranship.  The  Old  French  Ordinance,  on  the  other  hand» 
in  precise  terms  imposed  ^le  obligation  upon  him,  '*  En  ea$  que  le  vmsseau 
m  pui$9e  itre  raeeommpdi,  le  maitre  eera  ohligk  d'*en  lauer  inceeeameni 
au  autre!*  Art.  II,  tit.  Du  R'et  The  terms  of  this  ordinance  occasioned, 
however,  much  controversy,  Pothier  and  Valin  (r)  maintaining  they  were  not 
imperative,  except  as  the  condition  of  carrying  full  freight.  Emerigon,  on 
the  other  hand,  insisted  that  the  duty  was  strictly  cast  upon  the  master  as 
the  agent  of  the  freighters  (f ).  The  modern  French  Code  appears  to  adopt 
this  view  of  the  (^(uestion.  The  words  of  the  Code  de  Commerce,  s.  296,  are 
on  this  point  almost  the  same  as  those  we  have  cited  from  the  ordinance ; 
and  it  is  stated  by  Chancellor  Kent,  who,  in  his  Commentaries,  vol.  3,  p. 
207^12,  8d  ed'.,  very  ably  and  learnedly  sums  up  the  whole  question,  that 
BoulayPaty  and  Pardeesue,  in  their  commentaries  on  it,  have  agreed  in 
holding  to  the  construction  adopted  by  Emerigon.  All  authorities,  how- 
ever, are  in  uiifison  to  this  extent,  that  the  master  is  at  liberty  to  procure 
another  ship  to  transport  the  cargo  to  the  place  of  destination ;  and,  in  these 
words.  Lord  Tenterden  cautiously  lays  down  the  rule  of  our  law  (/).  it  may, 
therefore,  safely  be  taken  to  be  either  the  duty  or  the  right  of  the  ship-owner 
to  tranship,  in  the  case  above  supposed :  if  it  be  the  former,  it  must  be  so  in 
virtue  of  his  original  contract ;  and  it  should  seem  to  result  from  a  perform- 
ance by  htm  of  that  contract,  that  he  will  be  entitled  to  the  full  consideration 
for  whidi  it  was  entered  into,  without  respect  to  the  particular  circumstances 
attending  its  fulfilment ;  on  the  other  hand,  if  it  be  the  latter,  a  right  to  the 
full  freight  Seems  to  be  implied ;  the  master  is  at  liberty  to  tranship ;  but 
ibr  what  purpose,  except  for  that  of  earning  his  full  freight  at  the  rate  agreed 
on  ?  In  the  case  supposed,  we  may  introduce  another  circumstance ;  let  the 
owne^  of  the  goods  arrive  and  insist,  as  he  undoubtedly  may,  that  the  goods 
shall  not  proceed,  but  be  delivered  to  him  at  the  intermediate  port ;  there  is 
xhtti  no  question  but  that  the  whole  freight,  at  the  original  rate,  must  be 
paid,  tmA  that  because  the  freighter  prevents  the  master,  who  is  able  and 
wHIing;  and  has  the  right  to  insist  on  it,  from  fulfilling  the  contract  on  his 
part,  and  because  the  sending  the  goods  to  their  destination  in  another  vessel 
is  deemed  ^  IbffShnent  of  the  contract.  If,  therefore,  the  owner  of  the  goods 
b^  not  present,  and  personally  exercises  no  option,  still  the  ship-owner,  In 
fbrwarding  the  goods,  must  have  the  same  rights,  and,  in  so  doing,  must  be 
takert'to  exerdse  them  with  the  same  object  in  view.     We  come  to  the  con- 

(ir)  Pothv9r«  voL  %  Traits  des  Con-         (t)  Tf«it  des  Asstttanots,  vol.  1,  ch. 
trate  de  Liooage  Maritime,  part  1,  §  3,      12,  s.  16. 
e  68  '^  Valin,  art.  11,  tit.  Du  Fret,  torn.         (0  Abbott  b  Shipping,  240,  5th  ed., 
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OMMft^ndL  datioo,  ihererore»  that  the  pkuotiff,  in  the  present  cMe,  mm  entUed  to 
recover  the  difleienoe  he  toed  for ;  and,  in  the  examination  we  hare  nndep 
we  hare  been  compelled  purporely  to  omit  many  states  of  circumstances  and 
modes  of  testing  the  argument^  which  woold  not  bare  been  without  their 
weight,  but  yet  are  of  minor  consideration.  One  question,  howerer,  hu 
lieeo  Mked,  which  it  will  not  be  right  to  pass  over ;  what,  il  hse  bses^itfy 
if  the  transhipment  can  only  be  eflected  at  a  higher  than  the  nriginatvaite  of 
iieight,  wfaidi  party  as  to  stand  to  that  loss  T  By  the  Irm^kOtiiimm^  Ud 
the  Csdt  tU  C&mmerc0  ia  Ammtea  (to  which  Chaaoellor  Ximi  rafccaj)'  ths 
ship-owner  is  entitled  to  charge  the  cargo  with  the  increased  freight ;  sad,  as 
a  coQsequenoe  of  that  rale,  it  becomes  an  average  loss,  and*  in  <lu»taf  so  ii- 
suranceb  must  be  made  good  by  the  insurers(w).  Nooaseof  thesert,ti«tffe 
are  aware  of,  has  occurred  in  this  country;  nor  is  it  necessary  Ar  us  tD  eoi* 
press  any  opinion,  further  than  ss  bears  on  the  present  question.  It  any 
well  be  that  the  master's  right  to  tranship  may  be  limited  to  those  •esses  io 
which  the  voyage  may  be  completed  on  its  original  terms,  as  to  freight,  so  m 
to  occasion  no  further  charge  to  the  freighters,  and  that  where  freight  csanot 
be  procured  at  that  rate,  another,  but  familiar  principle  will  be  introduced; 
that  of  agency  for  the  merchant.  For  it  never  must  be  forgotten,  that  the 
maaier  acts  io  a  double  capacity;  is  agent  of  the  owner  as  to  the  ship  and 
freight,  and  agent  <3lf  the  merchant  as  to  the  goods :  these  interests  may  ssme- 
timea  conflict  with  each  other,  and  from  that  circumstance,  may  have  sriseo 
the  difficulty  of  defining  the  masterV  duty,  under  all  drcumstanoes,  in  any 
but  very  general  terms.  The  case  now  put  supposes  an  inability  to  com- 
plete the  contract  on  its  original  terms,  in  another  bottom,  and,  therefore,  the 
owner's  right  to  tranship  will  be  at  an  end;  but  still,  all  drcumstanoes 
considered,  it  may  be  greatly  for  the  benefit  of  the  freighter,  that  the  goodi 
should  be  forwarded  to  their  destination,  even  at  an  increased  rate  of  fifeight; 
and,  if  so,  it  will  be  the  duty  of  the  master,  as  his  agent,  to  do  so ;  in  snch  a 
case,  the  owner  will  be  bound  by  the  act  of  his  agent,  and,  of  course,  be  KaUe 
for  the  increased  freight.  The  rule  will  be  the  same,  whether  the  tranship- 
ment be  made  by  the  ship-owner  or  the  master ;  and,  in  applying  it,  circuin- 
stances  make  it  necessaiy,  on  the  one  hand,  to  repose  a  krge  diaceetioD  is 
the  master  or  owner,  while  the  same  circumstances  require  that  the  exercise 
of  that  hirge  discretion  should  be  very  narrowly  watched.  I^tftly,  we  were 
urged  upon  the  evideace  in  this  case,  that  the  jury  had  not  been  wanteted, 
in  the  conclusion  to  which  they  came,  that  the  transhipment  had  been  jus* 
tified ;  but  we  are  of  opinion,  that  this  was  for  their  consideration,  and  thej 
were  properly  told  that  it  lay  upon  tlie  plaintiff  to  satisfy  them  of  the  prt^ 
prtety  of  the  measure.  There  was  evadence  which  warranted  the  Tcrdict :  ' 
and  we  dp  not  feel  willing  Io  disturb  it.  Perhaps,  indeed,  the  pbiotiffaaigltt 
have  complained  of  the  manner  in  which  it  was  led  to  the  jury ;  for  the  de- 
fendant, with  a  fhll  knowledge  of  the  fact,  had  expressly  promised  to  pay  the 
freight,  in  order  to  procure  the  delivery  of  the  cargo,  and  had  thereby  ob- 
tained it.    The  rule,  therefore,  will  be  dischaiged. 

Rule  dwdmrged. 

(u)  EmerigoQ«  Trait  des  Assur.  a  12^  a.  16;  Code  de  Cpmaii  3504  - 


.  MICHAIiLM  AS  VACATION.  USa    .  7i9 


'    '  Allason  and  others  v.  Stabk.  '  Om»»*»  saic*. 

^HiSiiw  «»  actidii  for  use  and  occupalioti  of  land  io  (hd  parislrof  KiH-      i,  whera 

*    .  singMt,  in  the  eminty  of  MuUtete^.  *^T^n 

At  the  trial,  before  Lord  Denmtm,  C.  J.,  a  rerdici  was  found  for  the  tnisteei  and 

plointifla,  damages  60/.,  subject  to  the  opinion  of  thta  Court  upon  the  foHowtng  ^^the  ch!!^d^ 

caie  >-*<  wurdens  mod 

The  pkintift  are  trustees  of  the  charity  estates  mentioned  in  the  XTii  O0O,  ^^j^tthe^ 

3,  €.  Ixiv,  entitled,  **  An  Act  for  the  better  relief  and  employment  of  the  Jj°^  ^«.  ^ 

Poor  of  the  Pariik  o£Si.  Mary  Abbotts,  Kensington,  in  the  county  of  Mid"  hold  one 

dlsstm,  and  for  the  purposes  therein  mentioned."     The  defendant  is  one  of  Mul^tot^s 

the  trustee*  for  executing  the  said  Act  (a).  the  better  re- 

Ehsabeik  Viscountess  Camden,  by  her  will,  gave  and  bequeathed  as  fol-  jj^^ud  neldy 

lows: — Item,  I  give  and  bequeath  to  my  loving  friends,  Sir  /.  7!,  &c.,  all  of  P«>ple,of  good 

them  being  parishioners  of  the  parish  of  Kensington,  and  to  the  church  war-  Mtion,  which 

dens  of  the  said  parish  church  for  the  time  being,  the  sum  of  200/.,  to  be  SS-J^^wUhin 

paid  unto  them  within  eighteen  months  next  after  my  decease,  if  they  do  pur-  the  pansb,  and 

chase  lands  of  inheritance  therewith,  to  the  clear  yearly  value  of  10/.,  but  j^tyl'to^pu?^ 

not  any  house ;  and  shall  make  a  good  and  suflicient  conveyance  and  assur-  ^^^^^  ^^  or 

ance  in  the  law  thereof,  for  such  uses,  trusts  and  purposes,  as  are  hereinafter  S'^the^iih  ^ 

mentioned;  that  is  to  say,  upon  trust  and  confidence,  that  these  legatees  ^^.^^m^ 

last  aforesaid,  and  the  churchwardens  of  the  said  parish  for  the  time  being,  that  these 

or  the  survivors  of  them,  shall,  within  the  said  time  of  eighteen  months,  y^ted^n?he°^ 

therewith  purchase  lands  of  the  yearly  value  of  10/.  a  year,  at  the  least,  above  churchwardens 

all  reprizes,  the  moiety  or  one  half  part  whereof  shall  be,  from  time  to  time,  ^the^^^ 

yearly  for  ever,  for  and  towards  the  better  relief  of  the  most  poor  and  needy  JJq'^^j"^*^® 

peo|^  that  be  of  good  life  and  conversation,  that  shall  be  inhabiting  within  12,  sec.'  17. ' 

the  said  parish  of  Kennngtm  ;  and  the  other  moiety  or  half  thereof  shall  be  yj^jt  ^^^ 

yearly  for  ever,  to  put  forth  one  poor  boy  or  more,  being  of  the  said  parish,  to  between  two 

be  appra&tiee  or  apprentices ;  and  the  6/.  which  shall  be  due  to  the  poor  of  u^^wb^h^** 

the  aaid  pariah,  to  be  paid  to  them  every  half  year,  at  the  feast-days  of  the  jjf *  ^  Wj.^ 

anmuMiiatioD  of  the  blessed  lady  Si.  Mary,  the  irirgin,  and  St  MCehael  the  premisesru**'' 

archanpel^  by  even  portions,  or  within  twenty  days  next  ensuing  either  cf  ft»  J^TiiltS^ 

said  feasl>daysi  yearly  for  ever,  at  and  in  the  church,  or  porch  thereof,  of  Ken^  ^^  Chancery,  in 

By  a  deed  of  foofiment,  made  between  W,  M^  of  the  one  part,  and  the  said  ^^^  decreed 
Sir  /.  r.  and  the  other  trustees,  and  it.  iS.  and  W.  A„  diurchwardens  of  ^idUpaid 

the  said  pamh  of  Kensington,  for  the  time  being,  of  the  other  part,  all  that  J^  *f**!*  **( 

*■  trustees  to  the 

other ;  and  the 

payments  were  regularly  made  until  1833  >- fliaU,  diat  the  pcrties  against  whom  the  decree  waa 

made,  were  estopped  from  denying  the  right  of  the  other  trustees  to  recover  the  rent,  in  an  action 

for  use  and  occupation. 


(a)  It  has  not  bean  deemed  necessary  trustees  of  the  charity  estates  to  demise 

to  report IKe  argumenU  and  judgment  land  to  the  trustees  appointed  by  the 

on  the  coDstruction  of  this  Local  Act  of  Act,  for  the  purpose  of  ena^lipg  them 

Parliament.   i.The  t>fea«ibla,  amongst  to  build  a  woAchouse.    By  a  subsequent 

other  thinss,  recited  the  bequest  made  Act,  7  Geo.  4^  any  one  trustee  was  made 

by  Lady  Camden,  and  empowered  the  liable  to  be  sued  as  a  defendant. 
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Qm^tBmidL  dote  of  gromid  called  Buift  JKM,  (of  which  the  site  of  the  workhouse,  in 
ALLAtoir  'Bspcct  of  which  the  present  action  was  brought,  forms  a  part,}  were  coo- 
%  veyed  and  limited  unto  the  said  persons  of  the  second  part,  theif  heirs  and 

assigns  for  ever;  upon  trust,  nevertheless,  with  the  rents  and  profits  of  the 
premises,  from  time  to  time,  for  ever  to  be  received,  fcKiiftdlj  s^  tnilj  tt> 
perform  and  discharge  the  several  uses,  trusts  and  interests,  lAeofJbned  and 
expressed  in  the  said  will  of  the  said  FitcourUetM  Camden,  deceased,  touch- 
ing her  gill  of  200/.,  the  tenor  of  which  said  will  and  testament,  as  to  the  said 
gift,  was  expressed  in  a  schedule  indented,  to  the  said  mdentinne  annexed 

The  land  so  conveyed,  forms  part  of  the  charity  estates  mentioned  in  the 
xvii  Geo.  S,  c.  Ixiv. 

The  trustees  of  the  charity  estates,  afta-  the  passing  of  the  xvii  Geo.  3,  c. 
Ixiv,  from  time  to  time  demised  the  said  charity  estates  on  building  leases,  by 
virtue  of  the  powers  given  by  the  said  Act ;  and  the  trustees  of  the  charity 
estates  now  exercise  the  powers  and  authorities  vested  in  them  under  and  by 
virtue  of  that  Act.  Shortly  after  the  passing  of  the  said  Act,  the  trustees 
for  executing  the  said  Act,  erected  a  workhouse  for  the  poor  of  the  said  parish, 
upon  a  part  of  Butte  Field ;  and,  disputes  having  arisen,  concerning  the 
rent  and  amount  of  ground-rent  proper  to  be  paid  by  the  said  trustees  fur 
executing  the  said  Act,  to  the  trustees  of  the  said  charity  estates,  the  trustt>c» 
of  the  diarity  lands,  to  determine  the  same,  preferred  their  petition  on  tk  7th 
February,  1821,  to  the  Master  of  the  Rolls,  whereby  the  said  trustees  of  the 
charity  estates  insisted  that  the  trustees,  for  executing  the  said  Act,  ought 
to  pi^  them  a  &ir  and  adequate  rent,  for  the  use  and  occupation  of  the  said 
land  tod  preouses  in  their  possession ;  and  the  trustees  for  executing  the 
said  Aet  iosiated  that  no  such  rent  should  be  rendered  for  the  same ;  and 
the  said  tnistaea  of  the  said  charity  estates,  therefore,  prayed  that  rent  should 
be  ordered  to  be  paid  to  them  by  the  trustees  for  executing  the  said  AcL 

On  the  14th  Febnuay,  1821,  by  an  order  of  the  said  Court  of  the  Rolls, 
it  was  dsclared»  that  the  trustees  of  the  said  charity  estates  were  seized  in  fee 
of  the  said  land  and  pfemises,  and  ordered  it  to  be  reffrred  to  one  of  the 
Mastars  of  the  said  Court,  to  consider  what  ground-rent  the  tni^ees  for  exe- 
cuting the  said  Act,  should  pi^  to  the  trustees  of  the  said  char^^j  ffx  the  said 
land;  and  the  said  Master  on  the  14th  January,  1822,  by  bis  report,  stated 
that  the  annual  sum  of  40/.  was  a  fit  and  proper  ground-rent  to  be  paid ;  and 
the  said  Court  of  the  Rolls  afterwards,  on  the  28lh  January,  1822,  (alt 
parties  coneerned  being  ordered  to  attend,  and  being  then  present,)  ordered 
that  the  said  report  be  confirmed,  and  that  the  sum  of  40^  a  year,  as  a  fit 
and  proper  giound-rent,  be  paid  by  the  trustees  for  executing  the  said  Act, 
to  the  trustees  of  the  charity  estate,  from  the  7th  February,  1821,  for  the 
said  land. 

In  this  suit  the  same  solicitors  acted  for  both  parties. 

From  February,  1821,  to  February,  1833,  inclusive,  the  trustees  for  exe- 
cuting the  said  Act,  have  regularly  paid  the  said  yearly  rent  of  40/.  to  the 
trustees  of  the  said  charity  estates,  for  the  use  and  occupation  of  the  said 
land;  and  there  is  now  one  and  a  half  year*s  rent  in  arrear,  amounting  to 
QOL ;  and  the  defendant,  who  became  a  trustee  for  executing  the  said  Act,  in 
1828,  and  h%s  continued  so  since,  was  present,  as  such  trustee,  at  a  meeting 
in  1829,  duly  convened,  of  the  trustees  for  executing  the  said  Act,  whereat 
the  said  trustees  passed  a  resolution  to  pay  the  above  mentioned  rent,  the 
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defendant,  on  that  occaskMiy  neither  aBsenting  nor  dissenting  to  such  resolu- 
tion, although  he  has,  on  several  occasions,  expressed  his  opinion  that  such 
rent  ought  not  to  be  paid.  It  is  agreed,  that  either  party  may  refer  to  any 
of  the  Acts  of  Parliament^  and  to  the  record. 

If  the  Court  shall  be  of  opinion  that  the  plain  tifis,  as  trustees  of  the 
charity,  are  entitled  to  recover  payment  of  the  rent,  in  this  action,  from  the 
trustees  for  executing  the  said  Act  of  Parliament,  the  verdict  for  60/.  is  to 
stand,  otherwise  a  nonsuit  is  to  be  entered. 

The  question  for  the  opinion  of  the  Court,  on  behalf  of  the  plaintiiTd,  is, 
first,  whether  the  legal  estate  of  the  land  is  now  in  the  trustees  of  the  charity 
estate* ;  and,  seeondly,  whether  the  defendant  is  not  estopped  (under  the 
facta  stated)  in  denying  the  plaintiffs'  title  to  recover  payment  of  the  rent 
now  in  arrear. 

And  the  question  for  the  opinion  of  the  Court,  on  behalf  of  the  defendant, 
is,  first,  whether  the  trustees  for  executing  the  Act  are,  by  the  provisions  of 
the  Local  Act,  empowered  to  take  a  portion  of  the  charity  estates,  for  the 
erection  of  a  workhouse,  without  payment  of  rent ;  and,  secondly,  whether  the 
site  of  the  workhouse  in  question  is  vested  in  the-churchwardens  and  oveiv 
seers,  by  the  Statute  59  Geo,  3,  c.  12,  s.  17. 

The  verdict  is  to  stand,  or  a  nonsuit  is  to  be  entered,  as  the  Court  may 
decide  upon  these  several  questions. 

Sir  nr.  W.  FoUm,  for  the  plaintiffs.— First,  the  decision  of  the  Master  of 
the  Rolls  is  binding  upon  the  trustees  appointed  under  the  Local  Act ;  and, 
it  having  been  decided  that  rent  was  payable,  and  the  trustees  having  ac- 
quiesced in  the  decision,  they  are  estopped  from  denying  the  title  of  the 
plaintiffs.  The  case  is  within  the  ordinary  rule,  that  a  tenant  is  not  at  liberty 
to  dispute  his  landlord's  title. 

Secondly,  the  59  Geo,  3,  c.  12,  s.  IT,  is  not  applicable  to  this  case.  That 
section  enacts,  that  all  buildings,  lands  and  hereditaments,  which  shall  be 
purchased,  hired  or  taken  by  lease,  by  the  churchwardens  and  overseers  of 
the  poor  of  any  parish,  by  the  authority  and  for  any  of  the  purposes  of  that 
Act,  shall  be  conveyed,  demised  and  assured,  to  the  churchwardens  and  over- 
seers of  the  poor  of  every  such  parish  respectively,  and  their  successors,  in 
.trust  for  the  parish ;  and  such  churchwardens  and  overseers  of  the  poor  and 
their  successors,  shall  and  may,  and  they  are  hereby  empowered  to  aeeept, 
take  and  hold,  in  the  nature  of  a  body  corporate,  for  and  on  behalf  of  the 
parish,  all  such  lands,  buildings  and  hereditaments,  and  also  all  other  build- 
ings, lands  and  hereditaments  belonging  to  such  parish.  This  section  of  th6 
Act  was  considered  in  Z>m,  d.  Jackson  t.  Hiley  {6) ;  but,  in  that  case,  it 
must  be  assumed,  although  it  is  not  stated,  that  the  land  bebnged  to  the 
parish,  Regf  ▼.  Halenoorth  (c). 

But  here  the  lands  do  not  belong  to  the  parish,  nor  are  the  rents  liable  to 
he  applied  to  general  parochial  purposes.  A  special  trust  is  confided  in  the 
trustees  by  the  will  of  Lady  Camden  ;  and  it  cannot  be  contended  that  the 
operation  of  the  59  Geo,  3,  is  to  destroy  all  such  bequests,  by  divesting  the 
land  out  of  the  charitable  trustees,  and  vesting  it  in  the  churchwardens  and 
overseers.  Such  a  construction  would  have  the  effect  of  devoting  many 
charitable  funds,  to  objects  which  were  never  contemplated  by  the  donors. 

(6)  10  B.  &  C.  885.  (c)  3  B.  &  Ad.  717. 
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Qmc»'#  BinA,       Sir  John  CampMi,  A.  G.,  tmUrd-^^inU  this  b  oot  4  4»m  itf  bUcb  an 
Allaboii      >^<^i^n  ^ov*  ^^H^  <^<)  oeeapftiioii  ean  be  mainuiaad.    Tie  Sutato^li'lrM^ti  t. 
V.  19,  s.  14,  Which  gives  this  action,  is  only  applicsaUe  wheie  a  eteilraa|  te'pajr 

rent  IS  expressed,  or  may  be  implied.  Hie  laagiiafe  «€  Ihe  dUtkuktMnskaw^ 
that  it  rs  kieeessary  to  prore  that  the  premisea  were  beldi^ithllM'piiniwiiMi 
and  consent  of  the  lanAord.  But  hero  the  land  was  bcM  wMidut)  lie  flails- 
tills*  permission,  and  ejectment  or  trespass  was  the  pfopar  iMMdj^n  ot  i^ 

Nor  can  the  decree  of  the  Master  of  the  Relli  opemie  Ml'a&'«slti|^ 
against  the  defendant,  in  a  Court  of  Gommoa  Imfw,  The  lately  Uaife>fent 
has  been  paid  since  the  decree,  is  not  of  much  imporlaBca"  ha-,  •giinui 
this  defendant,  nor  is  the  chrcumstanee  that  he  was  prcaeiil,  sn  a  titistea, 
when  the  resolution  to  pay  the  rent  was  passed,  it  wia  a  pmniaa-  to  ps^, 
made  without  consideratbn.  Whenever  there  is  a  demise  of  land,  aad  the 
relation  of  landlord  and  tenant  exists,  it  may  be  admitted  that  Iba  latia^the 
former  cannot  be  questioned.  But,  in  this  caaci  it  cannot  be  said  lhalpa»' 
session  was  given  by  the  plaintiffs,  or  that  the  defendant  became  leasee  to 
them.  Nothing  appears  but  the  mere  payment  of  rent ;  and  it  ia  dear,  that 
the  defendant  may  shew  that  the  rent  was  paid  under  ciromnataiicea  whieh 
did  not  entitle  the  plaintiffs  to  receive  it,  Rog§rs  v.  fiiieksr  (^  CVoatnar  v. 
WiMnlhcmte  (e),  Gregory  v.  Doidgt  {/),  Brook  v.  BiggM  {§). 

.As  to  the  last  point,  the  language  of  the  59  Gae.S,  c.  1^  a  17,  ia  large  enough 
to  include  the  present  case.  The  object  of  the  devise  was  to  provide  fer  poor 
and  needy  people ;  and  the  Statute  which  vests  all  such  kinds  ia  the  chaith- 
wardens  and  overseers,  ought  to  receive  a  liberal  oonstructioA.  In  /^,  of 
JackMon  V.  Hitey^  Lord  IhUerdm,  C  J.,  gives  a  rery  extensive  opeaatfoa 
to  the  words  used  in  the  ITth  section. — [Lord  Donmtm^  C  J.— It  is,  oo 
doubt,  the  hitention  of  the  l^lslature  to  vest  all  parachtai  property  in  the 
churchwardens  and  overseers ;  but  suppose  there  is  a  private  trust  t— iVttr* 
#ofi,  J.-^None  of  the  trustees  were  trustees  in  existence  in  Doo  ▼.  HUry.]— 
The  only  question  is,  whether  the  bnds  were  not  demised  lertlie  beneit  of 
the  poor  of  the  parish.  If  they  were,  the  Statute  is  then  appliGabie.<^CWt* 
ridgMy  J. — ^There  is  a  case  of  Doe,  d.  HiggM  v.  Terry  (A),  which  seems  to 
favour  your  argument.] 

Sir  W,  W.  FoUett,  in  reply. — Doe,  d.  Jaekion  v.  Hiley  is  not  in  point 
It  had  been  found  that  ejectments  to  recover  parish  lands,  were  frequently 
unsuccessful,  in  consequence  of  the  difficulty  of  finding  the  heirs  at  law  of 
the  surviving  trustee ;  and  the  59  Geo.  3,  was  passed  to  remedy  that  mis- 
chief. Although  it  i«  not  expressly  stated  in  the  report,  it  may  be  presumed 
that  the  lands  in  that  case,  were  devised  for  purely  parochial  purposes.  In 
the  present  case,  a  private  trust  vas  reposed  in  the  trustees,  and  they  are 
bound  to  relieve  such  persons  as  are  described  in  the  will  of  the  testatrut.  It 
cannot  be  contended,  that  the  Statute  operates  so  as  to  destroy  all  such  cha- 
ritable Revises,  by  divesting  the  legal  estate  out  of  one  set  of  trustees;  and 
vesting  it  in  the  parish  officers.  Here  the  proceeds  of  the  binds  are  liabjeci 
to  certain  specific  charitable  trusts,  which  this  Court  are  bound  to  ^^Md, 

(d)  6  Taunt  200.  ( >)  2  Biug.  N.  C  SS^V,'*'  ^^> 

(e)  lBing.38.  4627  ^         •  .Jl       -^ 
(  n  3  Bing.  474:                                       (h)  5  Nev.  &  Man.  55iL.. . 
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bont'DsniAti.  C.  Ji^-4  do  not  entertain  any  doubt  xxpoa  thit  caie.  The  Qn^Bendi, 
8t«Ciitodvli)G^ .%  t.  i» V,  reooemtea two  bodiasof  pamoiw ;  qdq  represented 
hy-tbB  piftiDtiA,  and  the  <4)ier  .by  the  defendant.  The  trustees,  who  are  re- 
fweMitfld  Jb|r.  ihe  defendantt  have  obtained  possesMon  of  the  land  upon  which 
itlHi'WGf?kl|Qtit«  ia  built;  and  the  quettion  19,  whether,  under  the  provisions 
4iCithp  iiet  of  iWlktaienti  they  are  bound  to  pay  rent  to  the  plaintiffs.  It  is 
clear  to  mj  nmi  that  they  are* 

'  [fiiaJordship  then  comttieated  upon  the  proyisions  of  the  Local  Act] 
Than  it  is  aaid;  that,, by  the  69  G90,  3,  c^  12,  sec.  17,  the  land  was  vested 
ini  the  parish  oiicers.  That  argument  is  built  on  some  words  which  are 
ftymid  in  tlie  judgment  of  Lord  TenUrden,  in  Doe,  d.  Jaekion  v.  HiUy  ; 
and  tbeae  words  are  certainly  very  large :  but  when  the  facts  of  that  case 
are  oonsideredi  the  expressions  relied  upon  may  receive  a  much  more  limited 
constmetioDk  than  at  first  sight  they  may  seem  to  require.  In  that  case  the 
trustees  were  all  dead ;  and  it  did  not  appear  that  the  heir  at  law  of  the  sur- 
vivor was  known ;  and,  therefore,  the  very  mischief  contemplated  by  the 
Statute  bad  occurred;  and  Lord  TmUerden'$  observations  refer  to  such  a 
case  only*  But  it  was  not  the  intention  of  the  Statute  to  strip  people  of 
lands  which  they  were  bound  to  distribute  for  charitable  purposes.  If  that 
were  so,  any  land  which  is  now  devised  to  trustees  for  similar  purposes, 
when  some  benefit  might  accrue  to  the  poorer  inhabitants  of  a  parish,  would 
necessarily  vest  in  the  churchwardens  and  overseers ;  and  that  was  clearly 
Boiihe  intention  of  the  Statute.  I  have  already  said  that  this  case  may  be 
decided  without  touching  the  authority  of  Doe,  d.  Jtuskson  v.  Ilileyn  It  is 
net  siecessary  to  go  into  the  question  as  to  the  decree  which  was  made  by 
the  Master  of  the  RoUs;  but,  if  it  were,  I  should  say  that  he  decided  cor* 
rset^,  and  that  the  decree  was  binding  upon  the  parties.  Then,  afler  the 
paymant  of  the  sent^  the  defendant  is  not  entitled  to  dispute  the  title  of  the 
pUintiflb,  because  the  payments  were  made  voluntarily,  with  a  knowledge  of 
all  thecircumstaaoes.  The  verdict  which  has  been  entered  for  the  plaintifls 
wiU,  therefore,  stand. 

Pattbson,  J. — ^I  am  entirely  of  the  same  opinion.  Supposing  that  the 
defendant  was  at  liberty,  luider  the  xvii  Geo.  2,  c.  Ixiv,  to  take  this  land  for  the 
purpose  of  building  a  workhouse  upon  it,  it  is  not  inconsistent  that  he  should 
pay  rent  to  the  plaintiffs.  The  Master  of  the  Rolls  decided  that  the  trustees 
were  liable  to  pay  rent ;  and,  it  appears,  to  roe  that  it  was  the  right  construc- 
tion of  the  Statute.  But,  ailer  this  deeision,  all  the  parties  seemed  to  ac- 
quiesce, and  the  rent  was  regularly  paid,  with  a  knowledge  of  all  the  circum- 
stances. The  next  question  is,  whether  the  69  Geo.  3,  c.  12,  is  applicable 
to  this  case.  Doe,  d.  Jackson  v.  HUey,  has  already  been  commented  upon 
by  n^  lord;  and  I  entirely  concur  with  those  observations.  I  wish  to  add, 
that  if  does  not  appear  in  that  case  how  the  trustees  originally  come  by  the 
land.  However,  it  is  sufficient  here  to  say,  that  this  is  not  a  general  trust 
for  Uie  benefit  of  the  poor  of  the  parish,  but  it  is  a  special  trust.  A  discre- 
tion is  given  to  the  trustees  in  the  distribution  of  the  funds ;  one  half  is  to 
be  given  to  poor  people  of  good  life  and  conversatk)n ;  and  the  other  half  for 
pntjtiiw  out  poor  apprentices.  These  cannot,  therefore,  be  said  to  be  parish 
funds.  But,  if  we  were  to  hold  that  the  churchwardens  and  overseers  take 
the  legal  estate  in  these  lands,  the  annual  profits  would  go  to  general  pur- 
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ff. 


Qmem*$Bmak.   poseft,  iMt  Mi ibr -te  elMiitable  pvipows  whkA  Me  pou 
Atufoii       o^  ^^y  Camden,    I,  tliemlbpey  agree  that  the  verdict  muit  be  for  the  plaiop 
tift. 

•  WfLLUne*  J.— The  point  of  ^neral  ioaportaiice  is  that  which  a^ise^  on 
tkm  coniitniclioii  of  the  &d  Geo,  3,  c.  12.  The  question  is,  whether  or  not 
Uien  lelids  af^  the  property  of  the  churchwardens  and  overseers  of  the  pansh ; 
md  ]  quite  ^gree,  upon  the  facts  of  this  case,  that  they  are  not.  The  charity 
tmstees  and  the  tmstees  for  the  poor  are  kept  perfectly  separate  and  dktmct ; 
and,  although  the  funds  of  the  former  may  be  said  to  be  distributable  in  ^ 
of  the  poor  of  the  parish^  that  does  not  make  them  the  property  of  the  paridfa 
witlun  the  meaning  of  the  Act  of  Parliament.  It  was  admitted,  in  the  ai^ti- 
OMSty  that  these  funds  would  not  be  mixed  up  with  the  poors^  rate,  but  were 
liable  to  a  special  trust ;  and  that  is  a  conclusive  test.  As  to  the  payfnent 
of  the  rent  from  1821  to  1833»  so  far  from  its  being  accounted  for^  it  matted 
BU  aoquieaoence  io  the  plaintiffs'  title  as  strongly  as  in  any  case  where  paj- 
■neot  of  rent  was  relied  upon  to  shew  a  tenancy. 

CoLBRiDGB,  J, — I  am  of  the  same  opinion.  As  to  the  first  poml,  a  strong 
case  was  proved  by  the  payment  of  rent,  which  cannot  be  explained,  Io  shew 
the  relation  of  landlord  and  tenant  between  these  parties.  With  respect  to  the 
59  Geo.  3,  c  12,  it  appears  to  me,  that  these  were  not  lands  which  bebnged 
to  the  parish,  and  that  they  never  did  belong  to  the  perish.  Suppose  the 
,  testatrix  had  directed  the  charity  fund  to  be  distributed  to  womeo  wkow^ 
.  of  a  certain  age,  would  the  overseers  be  justified  in  giving  it  to  all  poor 
womeo  indiscriminately  ?  In  fact,  she  has  limited  one  moiety  for  tbe  purpose 
of  apprenticing  out  poor  boys;  but  girts  are  not  mentioned.  Thia  lieing  so, 
it  would  be  contrary  to  common  sense  to  say  that  these  funds  belong  to  the 
parish.  The  cases  of  Doe,  d.  Jiackson  v.  Hiley,  and  Doe,  d.  M^^e  v.  Terry , 
are  both  distinguishable,  because,  in  both  those  cases,  the  fbnds  were  appli- 
cable to  the  general  purposes  of  the  parish.  On  all  these  grotrads,  I,  there- 
fore think  that  the  plaintifls  are  entitled  to  retain  this  venKct. 

Judgment  for  the  plaiiicMh  (f> 


(t)  Sae  nale  to  Mm  jmrte  Jntmtkiff  2 
Y,  U.J.  352  (a.);  Attorney  Gfneral  v. 
Lewin^  S  Simons^  366 ;  in  re  Padding' 


ton  Charities,  ib,  629  ;   Alderman  t. 
Neate,  4  M.  &  W.  704. 


JV0V.S9L 


Barteum  V,  Caddy. 


agaioftt  toe 
indoner  of  a 
promissory 
note,  ffiTcn  by 
J.rfAndH.. 


j^f^f/M/PSlf.     The  declaration  sUted,  that  John  HaOurly  and  John 
..  JfamkfP^j  CO  the  29th  /un#,  1833,  made  their  promissory  note,  in  writ- 
ing, and  thereby  jointly  and  severally  promised  to  pay  to  the  defend^Drt,  or 
order  on  demand,  200/.,  together  with  interest ;  and  that  the  said  HiMerly 


Uie  defmidaat  ploaded,  in  bar,  that  /.  H,  and  EF.  beins  indebted  to  one  Bortietf,  who  t^ 
"ii^  to  the^derepdut  to  incK>rM  the  note,  for  their  acoo^^ 


and  payable  on 
demand,  the  del 

anirediecqrity  for  hia debt,  theyapplii^ ^. , 

dation,  which  he  eonaented  to  do,  and  ttfdot'Se^  th\i  eameiti  blanlt ;  and  thenot«%..^  »,^  *„«««« 
by  J.  H.  and  A.  Xh  Bvhkeai^  but  the 44bt,beug. afterwards,  by  JL  H.  and  H^  paid,  BairtUU  re- 
deliTered  the  not^  Xo  J,  K  and  //.,  and  that  H.  afterwards  deliTeredthe  note  to  the  phttntiff'lo  "' 
secure  a  debt  due  from  hitn  alon«,  w^tbout  My  autherfityft^m  the  deieodaat  in  that  hehfU  .-•—  ,. 
HsM,  that  the  plet  was  go^as^hA  pclahtfriM  beei)  on^e  discharaed,  it  was  no  longer  re- 
iMuable  under  tlie  Stamp  Act,  55  Gm.  S/c.  ^Me<^  )^« 
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and  John  Bamtyn  then  delifered  the  wM  note  to  tlte  dsfendanW «o4  ^  ^f^  /3N^«2!^B4ihA. 
fendant  then  indorsed  the  same  to  the  aaid  pbiotil^te.-  .     .     . ,  i 

Pieat :  first,  that,  at  the  time  of  the  making  of  said  promissory  note,  ihe 
3^id  /  ffatherfy  and  /.  Hamlyn  were  jointly  indebted  to  one  Richard  Bart- 
&^,  in  a  large  sum  of  money,  to  wit,  the  sum  of  two  hundited -ftunds/Aeho 
then  requested  the  said  /.  Hatherfy  and  /.  BamiyH  to  (krniafci  him  wih 
some  security  for  the  said  debt ;  and  thereupon  the  sard  /.  /folAiii(y'ai»d  •/. 
Hamiyn  requested  the  defendant  to  indorse  a  promissory  note^  toibs  dtatmi 
by  them  for  their  accommodation,  in  order  that  they  might  deposit  the* same 
with  the  said  R,  Bartleti,  by  way  of  security  for  the  said  debt  so  due  and 
owing  by  them  to  the  said  R,  BartUtt:  and  the  defendant  furdier  saith^  that 
be  consented  to  indorse  such  promissory  note,  and  that  thereupon  the  aiid  /. 
Haiherly  and  /.  Handyn  made  the  promissory  note  in  the  first  count  nea- 
tiooed ;  and  the  said  defendant  indorsed  the  same  in  biank,  and  deliilrered  it 
U>  the  said  /.  Hatherly  and  /.  Heaniyn  for  the  purpose  aforesaid,  and  to  and 
for  no  other  intent  or  purpose  whatever ;  that  the  said  /.  Hatherfy  and  /. 
Hamlyn  did  then  deliver  the  said  promissory  note  to  the  said  R,  Bartiett,  by 
way  of  security  for  the  said  debt  so  due  to  him  as  aforesaid,  who  then  had 
and  received  the  same  as  such  security  as  aforesaid;  that  afterwards,  to  wit, 
on,  te.,  the  said  /.  Hatherfy  and  /.  Hamlyn  paid  to  the  said  R.  Bartlett 
the  said  debt  so  due  to  him  from  them  as  aforesaid,  and  the  said  R,  Bart- 
lett then  r&<)elivered  the  said  promissory  note  to  the  said  /.  Hatherly  and  /. 
Handyn 9  thai  the  said/.  Hamlyn  afterwards,  and  more  than  two  years  from 
the  dale  of  the  said  promissory  note,  to  wit,  on,  &c.,  delivered  the  said  note 
to  the  said  plaintiff,  to  secure  to  the  said  plaintiff  a  certain  debt  then  dub  from 
the  said  /.  Hamlyn  akme  to  the  said  plaintiff,  without  any  authority  from  Che 
said  defendant  in  that  behalf;  that  the  said  plaintiff  has  never  been,  not  wa& 
be  at  the  commencement  of  this  suit,  the  holder  of  the  said  note,  except  by 
the  said  deKvefy  to  him  by  the  said  /.  Hamlyn  as  aforesaid. 

The  secood  plea  waa  siroikr  to  the  first,  as  far  as  the  statement  of  the  re- 
delivery of  the  note  by  BartUtt  to  Hatherly  and  Hamlyn,  It  then  proceeded 
att  foHowa  ;-<-*ABd  the  defendant  further  says,  that  the  said  /  Hatherly  and 
/  Hamlyn  never  had,  nor  had  either  of  them,  any  authority  from  the  said 
defendant  to  negotiate  the  said  note,  or  to  deliver  the  same  to  the  said  plain- 
tiff after  the  same  was  so  re-deiivered  as  aforesaid  ;  yet  the  said  /.  Hamlyn 
afterwards,  and  more  than  two  years  from  the  date  of  the  said  promissory 
note,  to  wit,  on,  &c,  did  wrongfully,  and  in  fraud  of  the  said  defendant,  deli- 
ver the  said  note  to  the  said  plaintiff  as  a  security  for  a  certain  debt  then  due 
and  owing  from  him  to  the  said  plaintiff;  and  that  the  said  plaintiff,  having 
received  as  he  did  the  said  promissory  note  from  the  said  /.  Hamlyn,  one  of 
the  makers  of  the  said  note,  on  his  own  private  account,  and  at  a  period  so  long 
ailer  the  date  of  the  said  note  as  hereinbefore  is  alleged,  the  said  plain titf  acted 
n^Kgentiy,  and  did  not  use  due  and  ordinary  caution  in  so  taking  the  said 
prooiiflsorj  note  from  the  said  /.  Hamlyn  as  last  aforesaid. 
General  demurrer  to  the  pleas,  and  joinder, 

Crowder,  in  support  of  the  demurrer.— The  first  plea  does  not  afford  an 
answer  to  this  actioa  It  is  insufficient,  because  it  does  not  shew  that  the 
plaintiff  was  a  party  to  the  fraudulent  transfer  of  the  bill  by  Hamlyn.  He  is, 
therefore,  a  bond  fide  holder  without  notice,  and,  as  such,  he  is  entitled  to 
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Qhmik^Bs»A,  reoover  in  this  action.  The  deTendaot,  bj  putting  an  indorsement  in  Uani:, 
is  liable  to  pay  the  bill,  although  he  did  it  merely  for  the  accommodation  of 
the  makers,  Ptaeoek  ▼.  Rkodet  (a),  Walwyt^  v.  St.  Quintia  (fi\  JUiOtr  ^. 
Rate  (fX  AmmymoH9  (d).  Ex  parte  Pease  (0),  Solomons  v.  Tks  Bank  of 
England  (/)*  It  is  clear,  that  if  bills  are  merely  deposited  as  a  security,  a 
bona  fide  holder  may,  nevertheless,  sue  upon  them,  Foster  v.  Piarson  (^). 
Nor  is  there  any  averment,  in  the  plea,  that  the  bill  has  ever  been  pail. 
Hie  circumstance,  that  it  was  given  aa  a  security  for  Bartletfs  debt,  is  inma- 
terial  {h\ 

Erie,  eonird. — ^This  note  could  not  be  re-issued,  because  it  appears  that  it 
had  been  satisfied.  It  was  given  as  a  security  for  the  debt  ifue  to  Bartled, 
and,  when  that  was  discharged,  the  note  was  re-delivered  to  the  makers. 
The  defendant,  by  indorsing  the  instrument,  had  made  himself  liable  to  pay 
the  200/.  which  was  due  to  BartlsU ;  but,  when  that  was  discharged,  the 
defendant's  liability  was  at  an  end,  Ereakisy  v.  Fox  (f).  Brown  v.  Davis{^J\ 
Beck  v.  Robley  (k),  Thorogood  v.  Clark  (/),  HuU  v.  PitfieU{m\  CaUaw  r. 
Lawrence  (n),  Burridge  v.  Manners  (o).  That  the  note  was  not  ie*issuable 
appears  clearly  by  the  provisions  of  the  Stamp  Act,  M  Geo,  3,  c.  184,  s.  Id 
which  directs,  "  That  all  promisscM'y  notes  hereby  allowed  to  continue  re- 
issuable  for  a  limited  period,  but  not  afterwards,  shall,  upon  the  payment 
thereof,  at  any  time  a^r  the  expiration  of  such  period,  and  all  promissory 
notes,  bHb  of  exchange,  drafts  or  orders  for  money  not  hensby  alb«eA  <o  lie 
re^issufid,  shall,  upon  any  pajrment  thereof,  be  dsened  wid  taken  vesfiectiT^ 
to  be  theretfpon  wholly  dboharged,  vacated  and  satisfied,  ani  sbaU  \m  u» 
longer  negotiable  or  avnilaMs  in  aoy  manner  whalaoever,  tet^shall  be  forth- 
with cancelled  by  the  person  or  persons  paying  the  sattie.'^ 


Crowdsr,  m  reply.— The  pleas  do  not  contain  any  allqgatkm  thai  the  1 
was  dischatged.  The  Court  will  not  draw  any  mferenoe  as  a  juiy-miglit  do  ; 
but  the  ftct  of  the  payment  of  the  note  ought  to  have  been  distiwlly  staled. 
— [Coleridge,  J.-^This  is  not  a  special  demurrer.]*— Xeiifiir  v.  Edm  (p), 
was  decidcNf  upon  the  gneand,  that  the  plaintiff  had  reesUred  the  note  subject 
to  all  its  equities.  The  other  facts  in  that  ease  make  it  a  stroagamdMiity  for 
the  piahitiffl    The  note  was  given  to  Bartieti  as  a  coHatersI  seenrity  doly. . 

l^ordDsNMAN,  C.  J.— This  is  an  action  by  the  indorsee  against  the  Endorser 
of  a  promissory  note.  There  are  two  pleas,  to  which  there  is  a  general  <^ 
murrer;  first,  the  plea  states  that  John  Hatkerfy  and  John  Hamtyn  made 
the  note,  and  that  the  defendant  indorsed  it  in  blank,  and  delivered  tt  to  the 


W2 


{a)  2  Doag.  632.  other  caws,  but  no  opinion  wasdelireved 

'      '  Bos.  &  PuL  698.  bf  the  Court  on  thn  past  of  tbe.iiasc^ 


(c)  I  Burr.  452.  (t)  9  B.  &  C  130. 

(/)  I  Salk.  126.  ( f* )  3  T.  R.  80. 

(e)  1  Rose,  23X  Oc)  1  H.  Black.  90,  ttote  (a). 


)  I  Salk.  126.  (f*)  3T.  R.80. 

)  1  Rose,  23X  \k)  1  H.  Black.  \ 

f)  13  East,  135,  n.  •  (/)  2  SUrk.  N.  P.  C.  25i: 

^)  1  C.  M.  &  R.  849.  (m)  1  Wils.  46. 

h)  It  was  also  contsnded,  that  the  («)  3  M.  &  Sol  95. 


{g)  1  C.  M.  &  R.  849.  (m)  1  Wils.  46. 

(A)  It  was  also  contsnded,  that  the  («)  3  M.  &  Sol 

rale  laid  down  ia  GiU  v.  CMtt,  3  a  &  (o)  3  Camp.  19a 

C  466,  bad  been  infringed  upon  in  {p)  I  Bos.  &  Pul.  399. 
Crook  T.  JadU,  5  B.  &  Ad.  909,  and 
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makers  for  the  purpose  of  enabling  Ihem  to  deposit  it  with  one  Bartlett  as  a  QveniVamM. 
Bounty  for  200/.  which  was  due  from  the  makers  to  Bartlett;  that  the  debt 
due  to  Bartlett  was  afterwards  paid  by  the  makers  of  the  note^  and  that  the 
Qpte.w^a  re^livered  to  them.  The  plea  then  goes  on  to  say,  that  Hamlyn 
aderwards  delivered  the  note  to  the  plaiotiflf,  without  the  authority  of  thia  de-' 
fefidant.  The  other  plea  states  the  same  facts,  with  the  addition  of  a  staled ' 
ment  that  Batherly  and  Hamlyn  had  no  authority  to  deliver  the  not$  to  the 
plqy^fl**  and  that  it  was  delivered  wrongfully,  and  in  fraud  of  the  defendank; 
and  that  the  plaintiff  acted  negligently,  and  did  not  use  due  and  ordinary 
cautbn  in  taking  the  note.  This  plea  was  framed  for  the  purpose  of  obtain- 
ii^  th^  opinion  of  the  Court  on  the  propriety  of  the  decision  in  GiU  v.  Cubit, 
and  we  shall  not  decline  to  give  an  opinion  when  the  point  is  properly  brought 
before  u^.  In  this  case,  however,  it  would  be  improper  to  go  into  that  ques- 
tion, because  it  is  perfectly  clear  that  the  sum  for  which  this  note  was 
originally  given,  was  paid,  and  the  note  was  re-delivered  to  the  makers.  The 
most  proper  mode  of  pleading  this  fact  has  been  adopted ;  and  the  Stat  55 
Geo.  3,  c.  184,  sec.  19,  is  decisive  to  shew  that  the  note,  after  being  paid,  was 
no  longer  negotiable.  In  FreakUtf  v.  Fox,  although  .not  a  distinct  authority 
upon  the  point,  it  seems  to  have  been  assumed,  that  a  note  which  has  been 
discharged,  cannot  be  afterwards  re-issued.  I  think,  therefore,  that  the  de- 
fendant is  entitled  to  our  judgment. 

-pATtiioif,  J.— 4t  apptars  U>  me,  that  the  aiigument  wbkb.  has.  been iul«- 
TsAeed,  te  f^w  ikmi  the  pbinliff  had  no  knowledge  of  any  frauds  doea  Jiot 
arm  in  this  case.  B«t  it  it  distinctly  averred,  in  the  plea,  that  this  prnmis-' 
sory  note  was  made,  and  indorsed  by  the  defendant,  fer  the  purpeae  of  heio^ 
deposited  as  a  security  fer  a  debt  due  from  the  rndsers  to  Barihttp  ''  and  for . 
no  other  intent  or  purpose  whatever;*'  that  is  to  say,  that  the  note  was 
tnadci  fer  a  specilfo  purpose.  The  plea  tlien  aM^tes^  that  the  debt  4ue  po 
BanikH  wae  paid^  «nd  tiiat  the  note  was  reH)eli¥aced  to  the  makers.  Jhis 
ia,'  tar  ny  ttiMd,  an  aH^ation  of  the  pajrment  of  a  note  niade  for  a  sp^ci^ 
paipoaa  ThaA  being  mo,  and  the  note  eonmg  to  t)ie  hands  of  the  persens 
wiioiinde  it»  it  is  imnaterial  how  it  got  out  of  their  bands^;  it  must  have 
beairfe^iiMed  bar  one  of  them ;  and  the  Statute  56  Crm  3,  c  184,  sec.  19, 
expraiaiy  enaote  tiiat  attch  a  note  shall  not  be  le-iaauedp  but  shall,  ujion  pay^ 
ment  thereof,  be  deemed  thereupon  wholly  discharged,  and  shall  be  no  longer 
neeoti^bka  or  available  in  any  manner  whatsoever.  In  FreaU^^y^  Fo^,  it 
seeina  to  hare  been  assumed  that  this  is  so,  although  no  discussion  arose,  upon 
it.  Lord  Tha»din^  there  says,  that  the  note  was  discharged  \  which  in^p^ies, 
that.,  afler  it  was  so  discharged,  it  was  impossible  to  treat  it  as  a  subsisting 
note.  The  cases  of  Beek  v.  Rohhy^  and  TKorogood  v.  Clark,  are  also  in 
point.  B/oburU  ▼.  Edm  ia  not  in  point,  because,  in  that  case,  the  note  was 
never  in  the  hands  of  Eden,  the  drawer.  In  the  present  olse,  the  note  was 
discharged,  and  it  came  into  the  hands  of  the  makers,  who  had  no  r'^bt  to 
put  it  into  cirpulalaon  afterwards. 

WiLLiAm,  J. — It  appears,  in  terms,  on  the  pleadings,  that  this  note  was 
paid ;  and  if  there  is  a  substantial  allegation  ^  that  fact,  it  ia  anfficient  on 
general  demurrer.     That  being  so,  the  Statute  55  Ceo.  S,  c.  184,  s.  19," 


728  TERM  RfiPORTS  nf  tbv  QUBSairS  BBNCH. 


shews  that  the  noto  oooU  aoi  be  afterwards  reH§«i»d,  ao  ae  la  chwge  the 
defendant. 

CoLBRiDGi,  J.-— The  only  qoestbn  appeurs  to  me  to  be,  wMtket^  ifceie 
pleaa.Bofficiently  disclose  that  the  note  was  paid;  and,  looking  at  the  facfs 
which  are  stat^,  it  seems  to  me  that  it  is  distinctly  aHeged.  A  very  in- 
genious distinction  has  been  drawn  between  a  note  given  in  payment  of  a 
debt,  and  ooe  which  is  intended  mero^y  as  a  coilatend  seeori^:  ba(  I^«|}pt 
upon  the  ground  that  there  hae  been  a  payment  of  the  nota  Then  U  is  s«id, 
that  the  plaintiff  had  no  notice  of  the  facts  ;  but  when  it  is  eace  ses»  t^  ^ 
note  has  been  paid,  the  language  used  in  the  19th  section  of  the  Stamp  Act 
shews  that  the  want  of  notice  makes  no  difference,  but  that  the^neld  is  no 
longer  negotiable  or  arailabie  in  any  manner  whatsoever.  i 

Judgment  Ibr  the  t 


Nim.n.  GOMPKBTZ   V.   LbVY. 

A  dedantion     Y  IBEL.    The  declaration  contained  the  usual  averment  of  good  diaracter, 
u^e^^*^  ^^^  ^^^  ^^  plaintiff  had  not  ever  been  goil^  of  the  miscDndiiCt».hefe- 


nentsof  good  intfter  mentioned,  to  have  been  imputed  to  bun,  by  means  of  which  be  bad 

•utcd  that  tho  obtained  the  good  opinion  and  of«dit  of  all  Us  neighbooas;  yet  Ike  deSandsnt 

tlcSdly^ln-  ^"^*^«^'y  »"*  malicioosly  intending  to  mjure  the  piaittliff  n  hianfiMBBSsid 

tendinis  to     .  good  name,  fame  and  credit,  and  to  biing  him  into  publio  ssanfialr  inbmj 

^t^U^a^  ^"^  dtftgraee,  with  and  amongst  aH  his  neighbours,  sadothergood  and  woorthy 

believed  that  subjects  of  thts  kingdom,  and  to  cause  it  to  be  snspeoted  and  beUsvnd  thst 

had^^nty  he  had  been  and  was  guilty  of  tbomisoondaotr  hereinaikr  msnfioosdi  tnhave 

duct  Uier^'  been  imputed  to  him  by  the  defendant,  and  to  vetSj  harass  widopfwiss  the 

after  imputed  plslofiff,  heretofore,  to  wk,  o»i  ftc,  (kisely,  wickedly  and  nonKemns^  did  f^pvpose 

ibhld  t?e  foi-  ^^  publish  of  and  ccMcerning  the  plaintiff,  a  iaiser  scandalous,  maHooiJffr  sod 

lowing  libel  of  defkmatorf  libel,-  containing  therein  the  fiJse^  soandatoui^  maliciou(V  dfAma- 

the  ^tiir^  lory  snd  libethm  mailer  ibilowing,  of  and  coDceming  the  plaintiC  (that  is  to 

•'Notice.  Any  gay)!;  ^^  Notioe.    Any  person  giving  inlbrmatk>n  where  any  properly  f^y  be 

^onnatton  found  belonging  to  Henry  GompmrtE  (meaning  the  plaintiff),  a,>pjci80i|^  in 

t^jmlj^T'  ^^^  ^•V*  ^«»«A  prison,  but  residing  within  the  rules  thereof,  at  3, 4  and  5 

found  betong.  Pqrtland- place,  Borough'-road,  shall  receive  ft  per  eenL  upim  Ib0>;goods 

^eant4^  recovered  for  their  trouble,  by  applying  to  Mr  Le9y,  Fetter  Im^,  Ftm^ 

plainUf^  a  etreet,^  (thereby  then  meaning  the  defenduit/and  also  thersbflr  then  mesnuig 

pnaonerinthe  .,'.,.     -i  ,•  ,               ,                ..         1              ....              ^        7, 

Xin^t  Bench  that  the  plaintiff  had  been  and  was  guilty  of  coooeahng  his  psepes^  witb  s 

wding  ^ShiT  f«*u^^'en^  and  unlawftil  mlention,)  by  means,  Ac.,  to  Urn  damsg^^Ai:.  .r 

the  rules  The  pless  alleged  that  the  defendant  had  signed  judgnwfct,  sndJvsued 


P^^S^I^,    vriU  oT fieri  faciae  against  the  plaintiff;  and  that  being  snflf iansi lfr/fiS(Aigf»' 
Bmi^%-road,     perty  belonging  td  the  plaintiff,  he  had  issued  the  notice  set  out  in  the  decb- 

jMr  cent,  upon 

the  goods  recorered  for  their  trouble,  by  appWioQ  to  Hr.  t,  ;**  thereby  then  meanins  that  tbe '  •    "^  <"<  I  ^ 

plaintiff  had  been  and  was  guHty  of  oonceaunj;  his  i^-operty  with  a  fraudulent  and  uokWAiK     ">•''. 


large,  and  that  the  notice,  without  the  taatMaib,  was  not  libellous, 


e  or  aov  ii 
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nifeti.    TIte  repKeatien  alli^^ed  that  tKe  judgitiMite  weie  otainod  by  fnnd*   Qii«m'<  Bmm*. 
The  defendant  demurred  to  the  replicatioo ;  and  Gompmw 

iNdr,  MttepUipUff,  iww  ottiected  to  the  pleas;  but  I'V't- 

tTaggin9^  for  the  ^fendant,  contended  tfiat  the  declaration  did  dot  ^hew 
any  cause  of  action.     He  cited  Stockley  v.  Paget  (a). 

^B^te,  emtrd. — Ifei'  StoekUy  ▼.  Fag€t  there  wis  no  innuend&^  Thm  questJMi . 
for  th6  Jury  is,  whether  the  defendant  did  not  charge  the  plaiotifwttk  conceal^ 
ino^  his  property  fbtadutently.    The  notice  was  a  Ube!,  Browm  T.  Cr0isfN#(6). 

Lord  Itomiaidti  CL  J.^4  do  aoi  say  that  a  notice  like  this  may  not  be  a 
libel.  Under  certain  circumatances  it  may  be ;  but  there  should  be  intro* 
ductosy.-.. matter  .introduced,  to  shew  what  those  circumstances  are.  Here, 
words  of  an  uncertain  import  are  set  out,  with  an  innuendo  attributing  a 
certain  meaning  to  them ;  but  that  is  not  sufficient.  Our  judgment  must, 
therefore,  be  for  the  defendant. 

Pattbson,  J. — The  rule  is  clearly  laid  down  in  GoidiUin  v.  F099  (c).  It 
is  impossible  to  read  this  declaration  without  seeing  that  the  innumdo  en- 
hurges  the  meaning  of  the  language  used,  and  that  brings  it  within  the  rule 
bid  down  in  the  case  I  have  mentioned. 

WtiL^itMS,  J. — There  ought  to  have  been  an  intf  oduetory  avermanl  of  the  ' 
matter  wbtch  made  this  a  libel.    The  rule  as  to  the  office  of  aa  mnti#iic2o.  is 
laid  down  in  ibif  v.  Hotn4  (<f);  and  it  is  also  to  be  found  in  tberoote  jta 
Cra/f  ▼.  BoiH  (4),  ^heiwit  is  said:  **  But  as  an  innuendo  is  only  used  aa  a  . 
word  of  explanaliDn;  it  cannot  extend  the  sense  of  expressions  beyond,  thejr 
own  mearttng,  tintess  iioiiiediing  is  put  upon  record  for  it  to  axp)aior.  .  A^  i^. 
an  action  upon  the  diae,  s^nsl  a  n»a  for  aayiog  of.«iiotlier,.ba  burnt  snj  , 
bem,  the  plaintiff  eanitee,  by  w«y  of  umMmtdo,  say,  *  burning  his  barn  fu(l,of 
com,'  BarkttnC^  CktH  /  because  that  is  not  an  tApbnMiQn  of  what  waa.  s^ 
before,  but  ail  idditiou  to  it.    But  if  in  the  intraduatiali  it  had  beau  i^vanied 
that  the  defenidant  hod  a  barn  ftill  of  com,  and  thatjn  a  4Ucpupaa  al^o^t  tjia( 
barn,  the  defendant  bad  spoken  the  words  of  ^  plaintiff^  wfk  ianifriH^o -of  its  . 
being  the  bam  i\lU  of  odrn  would  have  been  good ;  for,  by  •^spujpUilg  the  awt^t. 
endo  wtth  the  introductory  averment,  '  his  barn  full  of  com^'  it  would  have, 
made  It  complete.^'  .     ,j  ,,,... 

CottRiBOB,  J.-*>I  am  of  the  same  opinion.  The  counsc^l  f<^  the  defendant  ^ 
has  been  obliged  to  contend  that  these  words  are  libellous  of  themselves.  I 
deny  tfmt.  Iliey  only  shew  that  the  plaintiff  had  the  misfprtune  to  bp  poor. 
Then  can  the  umumido  assist  the  case!  The  rule  is,*  that  if  there  b^  00 
natural  cdimoction  between  the  words  and  the  meaning  attached  to  th^m^  ... 
there  muitbe  pfe/kkotj  matter  introduced.  It  is  not  suScient  to  attach  an 
tnMMAki'wilhPMitintrodudng  i^^^  .    x       ,  * 

' '    '  .    Judgment  for  defendant  (/). 

(a)  4  Btng.  162.  (e)  1  Wins.  Saund.  243,  n.  (4). 

ih)  2  Stork.  N.  P.  C  297.  (f)  See  fF heeler  ▼.  Hvynee,  UHte, 

(c)  4 Bing.  489;  1  M. &  P.  402.  645. 

(d)  Cowper,  684.  ,...., 
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Cmt^vp^.  Hutchinson  aad  another,  Assignees  of  Huj^t^  a  Banknq^t, 

Dec,  6.  V.  HsYwomTH  and  aaother.            .    '  « 

b«!*  ^nS^t^  A.  ^SU^PSITtoK  money  b«i  aod  received.    «i« ;  ^ni,  wt  fiWfnjmt ; 

to  t%it°bi!ak.  s€€ond,  pajmeQt  belbre  «ciioQ  brought;  ihird^  paymeat  ^mpm^y  into 

C?.' w^the  ^^^^    A^  ^  ^™J|  ^<>rB  Lord  Jbinger,  C.  B.,  at  the  Idverpoal  S^msacr 

foliowing  Utter  Assizes,  1835,  ft  verdict  was  found  for  the  plaintiffs,  damages  5,000/.,  sul^jed 

antll'irtio^Ie  ^  ^  opinion  of  this  Court  upon  the  following  case: — 

•i^nto  Uirough  The  action  was  brought  by  the  plaint!^  as  the  assignees  of  WiUiam 

weraaceut?    '  -^tM^f  a  bankrupt,  to  recover  the  sum  of  bJQQOl.  and  interest,  under  the 

tomed  to  dit.  following  circumstances.     The  bankrupt  Hunt  is  the  surviving  partner  of 

muiufactared  the  firm  of  Hunt  and  Jenkinion,  woollen-manufacturers,  at  Rochdale ;  de- 

Mo^aauioriM  ^^i^<^^*  ^re  commission  merchants  and  agents  at  Liverpool^  under  the  firm 

▼ott  to  pinr  to  of  Ormerodi  Heyworth  and  Co.   For  many  years  preceding  the  bankruptcy  of 

ao?Co!.  aiUr  ^^ni^  the  firm  of  HwU  and  Jenkmsan  had  been  in  the  habit  of  ooosigning  their 

^oumrAf^  mMttfiMliiMd  goods  tliKmghthedefendanUto^^^ 

UiftDoo  we  in  AmmcOf  which  are  roeotioiied  in  the  letters  hereafter  set  oot»  wui  whidi  fad 

STeVirtw^  been  recommended  to  them  by  the  defimdaaU,  ibr  sale  oa  aooouniof  Mmt 

oe«b ofour  aod  JMMM«a,  fttid  to  a  very  large  amount;  and  by  the  course  of  dealing 

yo!»ferS^  between  the  parties,  Omurod,  Heyworth  and  Co.  made  advances  U>  Am/ «q4 

«^ftbiifthmente  Jg$Mn$on  upOQ  such  consignments,  and  the  proceeds  of  the  aale  were  to  be 

date,  oneludf  rfmitted  by  the  said  fomign  houses  to  defendants  in  Liverpool  on  account  of, 

d^^^^'il^  aad  as  the  agents  of  Hunt  and  Jenhmiom,  and  the  defendanU  were  to 

cMdaofMid  account  for  the  same  to  Humi  and  Jmhinten,  after  repaying  themselTet 

^J^^^'*;,,  thereout  tb^r  oommissioOj  advances  and  other  dmrges.    The  defaodaDU  were 

"^ttlid^h"  ^^  Partners  in  each  of  those  foreign  establishments,  but  the  foreign  partners  in 

of  5,0001.  i'*!!!"  those  foreign  bouses  wiere  not  partners  in  the  house  of  Omerodf  Hepoartk 

Htjd^  that  thia  and  Co.     This  course  of  dealing  continued  for  a  period  of  upwards  of  twelve 

order  which  years,  the  proceeds  of  all  sales  being  regularly  remitted  to  defendants,  who 

luS^  M  ^  regularly  advised  Omt  and  Jenhineon  thereof,  and  placed  the  sarnie  to  their 

bill  of  ez-  credit,  or  paid  over  the  amount  sb  circumstances  required;  and  defendaots 

^  2/% aod./.  n)<>de  up  and  balanced  and  regularly  transmitted  tx^  jKfant  and /enliiilMi 

r'\?.'!^^^  A<^  <o  ^^'  &<^  JenkmetmU  death,  and  to  the  plaintiA  after  Hmti$9  bank- 

habit  of  COD-  ,                                             *.;..,.,.  t^        _i           A^ 

aigninggoodi  ruptcy,  the  accounts  current  of  all  the  said  transactions  haiftycasly,  np  to 

Mts^to  b^aold  ®^^y  ^^^  •'•^^  *"^  ^^•^  December,  which  have  been  regulariy  approved  of, 

abroad  by  their  except  as  to  the  sum  of  5,000/1  in  question,  and  interest  thereon 

oncl^miMton,  ^^  consignments  were  made  after  30th  September,  Id3l.     At -iiat  tis^ 

befn^indebud  ^^^  omotint  of  Hunt  and  JenkinemCe  goods,  shipped  abroad  llirough  the  de- 

to^  thlirVnk.  fendants,  and  tmsold,  was  from  39,000/.  to  40,000^,  and  ^b»  aniount  of  re- 

S^rnTco^  mittances  received  by  the  defendants  subsequent  to  Sept^eAUr^  1831, « 

and  in  the 

common  conne  of  thinga  eipecting  further  adTtncei,  or  the  forbeaxaooe  of  prcaaure  for  the 

payment  of  what  was  Aie,  aothoitied  (he  dcftndaDta  to  pay  money  out  of  ceitaio  fiuda,  to  the . 

extent  of  5,0001.,  to  Meaara.  17ot/d«,  in  liouidation  of  the  whole  or  part  of  their  debt;  and  the 

defendanta  gave  to  Meaara.  Roydi  an  undertaking  to  do  ao,  but  conditionally  that  a  guarantee  -    '  '-    ' 

of  indemnity  ahould  be  girpn  by  them,  which  gnamntee  waa  given  by  Mesara.  Royds: — Held, 

that  thia  amounted  to  an  appmpriation  oTfunda,  to  the  extent  of  5,000L,  to  Meean.  Boydt,  or 


elae  to  an  equitable  aaat^;naieotef  ih«e  ftindi;  but  whether  it  waa  contidered  aa  aa/|ppr(mriA* 
tion  of  funda,  or  an  equitable  assignment,  it  waa  not  revoked  by  the  banlcruplcy  of  H.  and  J., 
which  happened  b«Aire  the  money  was  vemkted  by  the  ftteign  hovMi  to  the  defendMli.    '  • 


I.. » 
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aisoouDl  of  oonsignmento  previous  thereto^  is  about  48»500/.  HutU  and  /m-  Qam^ftBendi. 
ibfMOfft  were  at  that  time  indebted  to  the  defendants  in  a  large  sum,  for  ad-  HufcHiMsox 
▼ances,  in  anticipation  of  sales,  and  for  commissions  and  charges.    Huni  and  «• 

Jenkinson  had  also  then  become  indebted  in  upwards  of  5,000/.  to  CUmmU^^^    Hbtwoeth. 
J^d^istia Oo.^  of  Rotkiab,  their  bankers,  which  debt  remsdned  tmsatij^fied' 
until  the  time  of  the  pairni^ut  of  AfiOOL  to  the  said  CUmgnUs  Rayds  and  Co., 
as  hereinafter  mentioned. 

Oti  the  1M  Siipiemiir,  1831,  Bmi  and  Jenkinsan,  being  so  indebted^  U 
aforessid;  wrote  ^e  foilowing^  fetter  to  the  defendants  :-^ 

"  Liverpooi,  September  23d,  1831. 
**  Messrs.  Ormerod,  Heyworth  and  Co. 

V  Gentlemen — We  hereby  give  you  authority  to  pay  to  Messrs. 
Roydi  and  Co.,  bankers,  Roehdate^  after  you  have  paid  yourselves  the 
balance  we  owe  you,  from  the  net  proceeds  of  our  shipments  to  your  foreign 
establishments,  up  to  the  present  date,  one  half  of  the  remainder  of  the  pro* 
ceeds  of  said  shipments. 

''  We  remain,  gentlemen,  your  most  obedient  servants, 

''  Hunt  and  Jenkineon,*^ 

la  answer  to  which  the  defendants  on  the  same  day  sent  to  Ami  and  /«a- 
kmmtm  the  IblLowing,  indosed  in  another  letter  :— 

**  Messrs.  Clemente^  Roydi  and  Co.,  bankers,  Hoekdale* 

"  Gentlemen — We  haire  this  day  received  an  authority  Ihani  Messrs. 
Hunt  and  Jenkinetm  to  pay  you,  after  we  have  liquidated  the  Manee  they 
owe  fo  us,  from  the  first  proceeds  of  theur  shipments  to  our  Ibrsigti  e«tablish-> 
ments  up  fo  the  present  date,  one  half  of  the  remainder  of  the  proceeds  of 
the  said  shipments,  which  at  a  moderate  estimate  we  think  will  amount  to 
about  4,700/.  This  authority  we  engage  to  comply  with  on  thd  condition  of 
your  guaranteeing  Us  from  any  claim  which  may  be  made  on  us  by  any 
other  party,  in  consequence  of  such  payment  having  been  made  to  you. 

«  Ormerody  Heywenrtk  a&dCo.**' 

Oo  the  28th  September^  1831,  HurU  and  Jenkineon  sent  the  followiog  let- 
ter to  the  defendants : — 

"  lAwrpoal,  JSepimnier  2S\hM  iSSK 
^Messrs.  Ormerod,  Heyworih  and  Co. 

''GciAleBBen— -Yonr  letter  to  Messrs.  Royde  and  Co»,  of  the  23d 
instant,  ihdosed  in  yours  of  the  same  date,  w«  did  not  present  to  theo^ 
thinking  it  would  dot  be  satisfactory ;  and,  having  returned  to  yovi  the  saxoOy 
we  now  authorise  yon  to  pay  to  Messrs.  Royds  and  Co.  (having  revoked  the 
former  ordtsr  in  their  fhvour),  after  you  have  paid  yourselves  the  balance  yre 
owe  yon  from  the  net  proceeds  of  our  shipments  to  your  foreign  (Establish* 
ments  to  the  present  date,  one  half  of  the  proceeds  of  said  sbipmentSi  provided 
the  same  shaU  not  exceed  the  sum  oibfiiM. 

**  Hunt  and  JenkmeonP 

The  defendants,  on  the  same  day,  wrote  the  fblk>wing  letter  U^  CiemmUe^ 
Royds  and  Co.  :-— 

**twerpooi,  28th  September,  1831. 
'*  Gentlemen— We  refer  to  ours  of  the  23d  instant,  which  has  been 
returned  to  us  by  Messrs.  Hunt  and  Jenkinson,  not  beiog  satis^tory  U> 
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tteM,  whW»  we  now  r^tolM.  We,  iberefore^  im»%  «flnB«rt4f  ^M^  thor 
•uiharitf,  eaga9»<o  p»y  you»  after  we  hftve  lK|widated  the J]|^f^gv9if itbej  owe 
lo«t<fooni  Ihe  firatpraoMds  of  their  •Upin«»U  to  our  foreign ^^sM^MshqieDts 
w|p  to  fte  preecRt  dtte^  a  proportiM  of  the  mnaJBder  of  /iMch.  jfp^eeds  as 
iM^olme  iotoiodv  possetaioii,  which  wo  oxpeet  will  be  t0  4k4f»^^den^bie 
feoKNUit^  to  es  not  to  exoeed  the  m/m  of  ^flOQl,  in  cftq<ijpr»Moi>.iflj^.  ^ur 
gvUBAiiteeiQg  us  from  any  olainn  which  mey  be  made  oo  ua  t^f./^^jf  <^W 
(lir^^ia.QOiinqttttice  of  snob  paarnient  hafiog  been  jaiade  ftoj.puL.  ,,  ^ , 

And  reoeired  the  fotlowiog'  amwer  from  ChmmiSf  iSeyiif  and  Oo»?-^ 

"  Messrs.  Ormerod,  Heyworth  and  Co.  ^  ' " 

''Gentlemen — Understanding  from  our  friends,  Messrs.  Acnf  sfod 
JenkinMon,  that  you  have  agreed  to  pay  over  to  us  one  half  of  siiy  Ihifphis 
arising  from  the  proceeds  of  goods  coneigned  to  your  fbrergn  ^sflMiKfafifetifs 
up  to  this  date,  after  liquidating  your  claims  against  them,  we'lieretty  ^grre 
to  guarantee  you  from  any  claim  which  may  be  made  on  you  Mfti'sny  dtter 
party  in  consequence  of  such  payments. 

"*  Ctmnmu,  RojfA  wnd  €6. 
"  RoehdaU,  30th  Septmnber,  1851." 

At  the  trial,  the  above  tetters  of  Hunt  and  Jenkimonf  the  defendants, 
were  produced  to  shew  the  authority  of  Hunt  and  Jenkintony  and  were 
obj^tod  to  as  not  being  stamped  with  proper  stamps,  the  only  stamp  being 
an  ai^ement  stamp  of  1/.  15«.,  on  the  letter  of  the  28th  September,  1691, 
for  all  the  letters.  This  point  was  reserved  by  his  lordship.  In  Peirutay, 
1833,  Mr  Hunt,  the  surviving  partner,  committed  an  act  of  bankruptcy,  and 
on  the  7th  March,  1833,  the  fiat  in  bankruptcy  issued,  under  which  Htmt 
yfBA  declared  bankrupt,  and  the  plaintiffs  were  chosen  assignees.  After- 
ward^, on  the  15th  April  following,  the  plaintiffs  served  a  notice  on  tlMi  de- 
fendants not  to  make  any  payments  out  of  the  i)anknipt*s  eflects  tiien  in 
their  hands  or  possession,  or  which  might  thereafter  come  into  their  hands  or 
possession,  to  the  said  Clemente,  Royde  and  Co.,  or  to  any  one  dae  bnt 
themselves,  the  plaintiffs.  The  defendants,  however,  subseqnimtty,'  luid  in 
pursuance  of  the  alleged  authority  and  engagement  contained  fn  tho 'fetters 
above  stated,  paid  to  Clemente,  Royde  and  Ca  the  sum  of  ft,006f.,-  whiieh 
had  been  received  by  the  defendants  after  the  service  of  the  aboto  liotiee. 
The  defendants  have  paid  the  plaintiffs,  and  paid  into  Court,  tinder  ^e  {Am 
for  that  purpose  in  the  cause,  all  the  proceeds  of  the  consignntenti'  »fcceivfed 
by  them,  excepting  that  sum,  which  does  not  exceed  onehalf  of  thei^tiimkider 
of  those  proceeds,  after  satisfying  the  defendants  the  balance  diie  to  %he«i  it 
tho  time  of  the  bankruptcy,  which  was  liquidated  prior  to  the  receipl  by  the 
defendanU  of  any  part  of  that  5,000/.  The  payment  into  Court  Hm  covert 
the  plaintiffs'  claim  for  interest  on  the  bfiOOL 

The  question  for  the  opinion  of  the  Court  is,  whether  the  phuntif^  aiw  en- 
titled to  recover  the  above  sum  of  5,000/.,  under  the  drctimstaneea  stetad. 
)f  the  opinion  of  the  Court  is  in  the  affirmative,  the  verdict  is  to  stttMllbr  tfie 
plaintiffs ;  if  hi  the  negative,  a  nonsuit  is  to  be  entered.  \)  •.   .  < 

Cretiwell,  for  the  plaintifik  (a). — ^First,  the  plaintiffs  are  enii^e4{t^  recover 

(a)  In  Easter  Tetm^  May  1,  eer.  Lord  Dtnmany  C.  J.,  UUkdaih^PliUttot^ 
ttnd  Coieritige,  Jt,  .,..;/  »   . 
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the  5,000/.,  \t  th«  M^rM  were  inadmiBBible  for  went  ef  a  properelaalp  i 
withotit  them,  thel*e  wa«  nMmg  ti» destroy  the  primi  fium^isme  medeiout 
foir  the  pbintifl^i  The  letter  which  <x>Atfeined  the  ordevpss  lmble4o«'8lan|i, 
as'ftn  itibhd  bin  bf  eirdutttge  fer  5,000/.,  under  the^'filllowiBgr  head  of  4|he 
scfaedtite,  hidtiiled  *<  Inland  BHie  ef  Bmshange"  (^X  '<  Aadatt  Ub^dfaftsKr 
orderii  for  the  payment  of  any  sum  of  money  out  of  any  pifticakr  lund  iwUnh 
may  di*  teiay  not  be  available,  ^  upon  any  eonditkm  or  centingeiHty  whidi 
may  or  may  not  be  performed  4ir  happen,  if  the  tame  ahall  be  made  payaUe 
to  ihd  bearer  6t  to  order,  or  if  the  same  shall  be  delivered  to  the  payee  or 
some-person  on  his  or  her  bekalL"  This  provision  was  omitted  in-  the 
former  Stamp  Acts,  and  it  seems  to  have  been  inserted  for  the  purpose  of 
meeting  cases  like  the  present.  This  was  an  order  delivered  by  the  defend* 
ants  to  Moydi  and  Co.  for  6,0001,  or  some  less  sum.  There  are  several 
cases  where  instruments  of  this  nature  have  been  brought  before  the  notice 
of  the  GourU.  Emfy  ▼.  Coliim  (c),  Firbank  v.  BM  (d),  Buiii  v.  Swann  (e); 
and  io  all  these  cases  a  stamp,  as  a  bill  of  exchange,  has  been  held  to  be  ne- 
cessary. Here,  the  order  for  6,000/.  was  held  by  the  defendants  as  agents 
for  R^dt  and  Co.,  the  payees.  In  Jamt  v.  Sttnpion  (/),  it  was  held  that  a 
stamp  was  unnecessary,  because  there  was  no  sum  specified.  Here  the  sum 
was  limited  to  6,000/.,  and  upon  that  amount  the  stamp  was  payable. 

Seeondly,  if  the  objection  as  to  the  insufficiency  of  the  stamp  is  not  sustain- 
able, then  the  plaintiffs  are  entitled  to  a  verdict,  upon  the  ground  that  the 
authority  to  pay  over  the  money  was  revoked  by  the  bankruptcy  of  Ouni. 
The  Jiai  issued  on  the  7th  of  March,  and  on  the  15th  of  Aprti  notice  was 
given  to  the  defendants  not  to  make  any  payments  out  of  the  bankrupt's 
eflfarta.  The  proeeeds  of  the  consignments  were  received  by  the  de(eddants, 
and,  paid  over,  after  they  had  received  this  notice.  The  partners  in  the 
foreign  bouses  are  not  partners  with  the  defendants  ;  therefore,  it  cannot  be 
said  that  the  possession  of  the  foreign  houses  was  the  possession  of  the  de- 
fendants, /Vi&sr  V.  Miller  {g),  and  Bradbury  v.  Anderton  (A),  are  both  dis- 
tinguishable, because  there  was  in  both  those  cases  a  distinct  appropriation  of 
specific  goods,  and  not  a  mere  direction  to  pay  over  money. 

There  is  another  class  of  cases,  where  it  has  been  held  that  a  debt  may  be 
sasigned.  tQ  a  third  party,  with  the  consent  of  the  original  debtor ;  as,  if  A.  is 
indebted  tp  B^  and  B,  is  also  indebted  to  C,  and  B.  requests  A»  to  pay  C, 
s|^  A-  .consents;  Fairlie  v.  Denton  (t),  Cuxon  v.  Chadley  {j),  hraely. 
.  Doftfffem  ik)f  Seott  v.  Porcher  (/).  But  in  such  cases  several  ingredients  are 
neqm^iiyi  for,  first,  there  must  be  an  ascertained  debt  due,  to  be  assigned 
from  vtf.  to  (X ;  and  secondly,  the  debtor  must  be  discharged  from  his  debt  : 
but  neither  of  these  ingredients  are  to  be  found  in  the  present  case.  The 
defendants  do  not  undertake  to  pay  Messrs.  Royde  and  Co.  on  the  faith  of  the 
order  given  by  the  bankrupt,  but  upon  the  faith  of  the  guarantee  which  they 
required  and  received  from  Royde  and  Co.  Under  these  circumstances, 
theieforei.'the  order  was  revoked  by  the  bankruptcy,  and  the  money  was  re- 
ceived J^^.  the  defendants  for  the  use  of  the  assignees.    The  question  is. 


(b)  55  Geo.  3,  c.  1«4^  (A)  I  G.  M.  9i  B.  486. 

(e)  6  M.  fE  Sel.  144.  (t)  8  B.  &  C.  395. 

m  IB:  Se  Aid.  96.  (J)  »&  &i  €.  591. 

(e)  2  Bro.  &  Bing.  78.  (k)  1  H.  Bliu;k.  239. 

(j0  2B^«»€/3lS;3a&R.54&  (l)3Msf.6^i 
(g)  1  Bing.  150. 


7S4  TERM<  REPemS  m  ma  QeSBIRS  flBNCH. 


Q^m^^BjmA.    iitMtberitdiiliiotMiiiiillniwiWTor  tlMbMlomiA 

iNtnkrviptejr.  Suppose  tlM  goodi  M  boI  been  oaoiraniid  aU  moiK-y^il  is 
cicttr  thai  Ihtt  assi^fiwes  might  have  nmrAuned  an  soliott  of  IMrar  ^  rocefter 
fbem.  It  will  be  oont^nded,  that  there  wm  «txaiiy  rate  ao  eifiilublo/^fligik^ 
ivmtt of ibel^nd,  vipoa  the muthMtj of  IhuU t.  Mtrimer im)ii  bnkwMi^i 
cose  iMRiey  «••  «c4mlly  ftd?MK*d  to  tha  haekr npt«  upo*  .that  eMUriljr  iof 
iM0miig  n  fMijniieiil  Am  to  Um  liotti  the  £«fl  iMui  (^MR|Miiy»i«  Aod-hi 
ii^Mc»  V.  HiMMM  («^),  whieh  it  oneof  tbemidiiaai«mm*up9n  Ihiri  su^piKi;  4hcn 
wMenorder  topey  oat  of  a  certain  and  epeoiiB  fund.  fiathcBe%lier»i»ne 
specific  money  or  goods  appropriated  ;  and  the  circumstances  of  this  case  are 
shnilar  to  Carvaiho  ▼.  Bum  (o),  where  it  was  held  that  a  similar  order  did 
not  amount  to  an  equitable  assignment. 

Cfrompimt  eonird. — First,  the  clanse  in  the  Stamp  Aety  which  ia  idied 
upon  OB  the  other  side,  was  inserted  becanae  it  had  been  decided  thai  «Hbm 
given  to  pay  money  out  of  a  particular  fund  were  not  bills  ^exdmoge*  itsw 
▼.  Anafoa.  The  object  of  the  new  enactment  was  toextend  the  atampii^ 
of  mstraments  to  casee  of  that  descriptioB.  But  it  is  neoesaary  that  the 
order  should  in  all  cases  be  made  payable  to  bearer  or  to  ordar ;  or»  if 
delhrered,  to  the  payee  or  aome  person  on  hit  behalf.  It  ia  absurd  tei  cM 
this  a  negotiable  iastrument,  haTing  the  ^uahtiea  of  a  bill  of  exchaaga  Nor 
is  Iherfr  any  clause  in  the  Stamp  Act  to  shew  that  it  is  a  prcMnisaoi7  neie. 
fnpoint  of  ftct,  it  is  an  agreement  to  pay  over  a  aum  of  money,  apd  the 
agraement  stamp  which  was  afixed  waa  the  proper  (Hia  In  £m/y  ▼.  CaUirnf 
the  Older  to  pay  the.moBey  waa  givun  to  an  agent  of  the  pi^ee.  FtHnuJi 
T,  BiO^  and  BuU$  v.  Ambm,  are  diatinguishaUe»  because  in  the.&irnier  case 
the  ot#er  was  delivered  to  the  payee,  and  m  the  hiU«r>  it  was  made  payable 
to  order.  Jmet  v.  Simptim  is  more  like  the  preaent  case ;  and  tkese.it  was 
held  that  a  sUmp,  as  a  bill  of  exchange,  was  not  necessary.  Crowfoai  t. 
Oumey  (p)  is  also  an  authority  for  the  defendants. 

Secondly,  the  6,000f.  was  received  by  the  defendanU  for  the  use  of  JUjn^ 
and  Cb.,  snd  they  wouM  have  been  sufegeet  to  be  aued  if  they  had  aat  paid 
it.  The  correspondenee  shews  -that  an  agreement  waa  made  beiwnem  the 
bankrupt,  the  defendants,  and  Reyd9  and  Co.,  that  the  latter  ehoold  reeaive 
5,000/.  out  of  the  proceeds  of  certain  goods  bebnging  to  the  faankrwpt.  A 
good  consideration  may  be  assumed  to  have  passed,  by  the  fobeamnce  of 
Rityds  and  Ca  to  sue  the  bankrupt  for  the  money  due  from  him  lo  theoi^aBd 
also  by  Rayds  and  Co.  makkig  further  advances.  The  bankrupt  emild  not 
revoke  this  order  without  being  guiKyof  a  fraud  ;  neither  could  his assigiieee 
revoke  it;  and  the  defendants  were  bound  to  pay  the  ordea^  TtMatte  v. 
Gior^fg  (q\  IKiiums  t.  EvereU  (r),  Yaie^  v.  IMT  (#),  ff^d^tmr.  jbukf 
Mon  (i),  Hwher  v.  MiUer.  There  was  dearly  an  equttaUe  asaignment,  and 
the  bankrupt's  assignees  take  nothing  but  what  the  bankrupt  iaeqiailably,  as 
well  as  legally,  entitled  to,  Hkni  ▼.  MarHm^r,  Fa^hmr  v.  €Mt»  iy\.  Ckaw^ 
foot  r.  Chimey.    Nor  was  it  necessary  that  the  hoUo^  of  thefand riwald 


m)  lOR  & C. 44.  (q)  5  A.  &  E.  107^  aHsr.  &Wol 

n)  1  Ves,  160.331.  154.  - 

'I 


(m)  10  i 
(n)  1  Ve 

lo)  4  B.  &  Ad.  383;  in  error,  1  A         (r)  14  Ea0t,fi6OL: 
;E.883.  w  ^«  .    ...  ^ 


&  £.  883.  (<)  3  B.  &  Aid.  64a 

(0)  9  Bing.  372.  '  (<)  3  B.  Ii  C.  8ttt  //^  / 

(»)  lB.&Ad.]fi3.  ^  J,  H  r  ^ 
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hmte  oMse  oTtliB  appfofiriation  of  the  mooejr,  7ftMH$  i^  iShtmff9f  JEm  ptur$0  Qtmi^Bntk. 
Samtk(9).  •  The  efi«ct  of  tbe  BgteemuA  nuide  betw^tn  tJh^parliev  wab  to  uvtemmnoti 
give  an  e^mtoipte  lies  on  the  prkie  of  goods,  which  Mongiad  to  the*  banknip^  ^- 

V;  i?ttni>'ti  a'f^Qr]r*«hfoii|^anthoiity  for  the  defeMhrnto^  bdcaase.it  ^oloariy^ 
shewiiitbi*  an  e^fmtable<Tiglbi  |*i9Md  ;  and  m  vniitAmmgvfW  lo  Ihe  pait^ 
flpam  dT  th«ibwigfi*'hoifte/iB  Whase  faanda  the  fuMk  vave^  tbe  legiAiifbli 
pasMl^'ttlM'  -^ It  nidti  bo rMaevibeicd thai  tlm  ia  aal  an  aalioD iaraaoiner thtt 
g^aodsy'^lrtlt  «a  aotfon  for  tnotiej  had  and  noeivad,  which  ia  an  aquiiabla 


CreMiweii,  in  reply .-*An  order,  whkh  giYoa  a  party  a  right  to  reoeive  a 
«um  of  money  out  of  a  particular  fund,  requires  to  be  stamped  as  a  bill  of 
exehan^.  And  aMhough  the  Aind  might  ultimately  produce  a  much  aaiaUer 
sum  than  the  5^0001.,  it  would  netertheless  require  a  stamp  for  the  full  amount 
wiiioh  might  be  paid.  Nor  does  it  makeany  dMerenoe  that  the  agreement  to 
pay  tbe  money  is  contained  in  more  than  one  document^  Furbank  y.  BM 

To  make  a  transfer  of  a  debt  binding,  all  the  parties  must  agree  to  the 
transaction,  and  the  debtor  must  be  disehaiged  from  his  original  d^ty 
Seoa  v.  P&rehsr,  Wharim  ▼.  Walker  (yX  it  cannot  be  contended  that  the 
defendants  are  identified  with  the  foreign  houses,  because  thecaae  finds  that 
they  were  not  in  partnership.  The  defendants  do  not  shew  wtaeir  the  laooey 
came  into  the  hands  of  the  foreign  houses,  which  they  ought  to  havu.dona' 
The  notice  giren  by  the  assignees  to  the  detaadaola  aaMmnted  ta  a««aiilaffh 
mand  of  the  order  which  had  been  preTiousiy  given  ^Ihabankfupti  There 
is  notlang  stated  to  shew  that  any  iurther  credit  waa  gWen  by  ibydaaiid  iQa< 
to  the  bankrupt,  in  consequence  of  the  order,  and  therefeie,  thera  vaa«Qcoa' 
sideration  for  tbe  new  promise. 

Cur.  a^Dt^mU* 

Lord  DmmuMj  C.  J^  ddtrared  the  judgment  of  tbe  Court,— *There^  are  ts^o 
qpMstians  in  tins  case ;  irst,  whether  the  letter  of  Hunt.  miJenkin^eon  to 
tfae  dsfeodsats^  of  the  date  of  SkpUmber  28th»,  1891„required  tbe  stamp  ini* 
pasad  by  66  GmL  8,  c  184^  as  an  order  lor  the  payment  of  money ;  if  it  did, 
then  it  waa  net  admissible  in  evidence ;  and  as  that  letter  was  the  authority 
for  psfhig'  the  6^000^.  to  Ro^  and  Co.,  these  nmst  be  ja4gment  for  the 
phnolifi ;  aecand,  suppoaing  thai  letter  did  not  require  a  stamp*  as  fin  order 
lbs  tiepayment  of  anoney,  whether  the  authority  contained  in  it  wa^  revoked 
by  the  faaakmptcy  of  Hmt^  and  the  notice  from  the  assig^eei^ ;  if  it  wa^  so 
ravakady  in  tbM  case  also  there  must  be  judgment  for  the  plaintiffs.  As  to 
ihe.fii«t  qiasation,  the  clause  in  the  schedule  of  66  G«o.  3^  c,  1IH>  appljcabla 
to^ia.ias  ^  AJI  bib,  drafts  or  orders  kf  the  payment  of  any  sum  of  money 
«nt  <i^.any  partacnhtf^loDd  which  may  or  may  not  be  avaikble,  or  ujppn  any 
eon^Qn4)r  caaAlagency  which  may  or  aoay  oot.be  perfonned  or  bappeui  if 
thestatta  ahall^  b*  made  payable  to  Iha  hefmt  sf  to  oidei^  or  if  the  same  be 
del\ve]»d  tQ  the  pio^ee  or  some  other  person  on  his  behalf.^'  Then  in  deter- 
mining whether  it  be  an  order  for  the  payment  of  money  within  the  meaning 
of  the  schedule,  tfae-ftrst  thing  lo  be  contider^  is,,  whether^  as  it  is  not  an 

(p)  3  Swans.  39i  (*)  1  Vcs.  jun.  280. 

(10)  8  B  &  C.448..  (y)  4  B.  &  C.  163. 
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Hsvvtfata. 


to  f«r  •  a»|>rt  MM  of  MMMf «  tat  Oi^f  I 

vkM  tli^  4»  Mt  <MOB«i  «/mil,  k  Mli  wkUa  the  AiL 
^MH  vbtM'llie  of4er  ww  to  mII  ocrtM  gcidi,  ivhidi  wtae  Hi^iihiA«f 
tlihif  the  mhM  of  «4N»I^  flAd  lo  pay  tke  pMi 
Hm  h  didf  fcB  wiliifia  ttodeweriptiM  in  llwidhifala ^ 
Miii|i  Aitjr,  Iwmwe  tbem^vMiio  mm  MniMul  m  iMh'ikd>im^^tfMd 
mimtki  t  MNf  if  fbe  quMlMi  in  fliM  «ue  hid  mmi  «|potf  riUi  Im^  «rf^<4ad 
iStytMiAfr,  in  whidi  Atft  is  no  fTfftffwtm  Mmfiiini<-ihil-littMl*yB^hiing 
to  UM«ueor/0iM«  ▼.  MiipMii,>MldMntMN»d,  vdoM  ■■HMtiiiil«iM«iy 
MMp;  iNit  in  the  letter  of  4be  Mh  ^(yftiftgr,  IWl,  theMie  m^^tamkif 
^filM.fHAthmmjhtpM;  end  thongh  it  might  net  iiiiiMiil/lmneinrfc, 
yec»  es  ro  the  scheMe  ee  to  inlHid  hilli  •  duty  is  MpoKd  '^efaHifthe.totii 
emoont  therebj  nwde  psy^e  she!  be  speeUedthsran^'OiMoni  tesMoiiMaBd 
thefeftom,''  we  think  that  the  esse  eraing  ont  ef  the4ellir  of  th»SMlr«p>. 
in^her  dtfera  frann  /enet  ▼.  iWmjmmi,  end  thet  if  en  i 
Older  Ibr  the  payment  ef  money  within  the  meiBiaf  ef  the  i 
doty  in  retpeet  of  6,000i  wmiM  etledh  npon  it.    Int  the  sdheAnla^n  to 
ordera  ibr  payment  of  money  lequifesi  thet  in  ofiMr  ti^  i 
any,  they  ihonld  be  made  psynMo  to  the  bemer,  or  to  enim,  or  b»t 
tothepeyee,  or  aemepemonon  Ms  behalf.    In  thai 
JM^mi^-t.  BiO,  BmiU  ▼.  Swtmn,  no  qneatien  waemadi  as'ta^haaelqiiiiS- 
eatlooe,  nor  was  ft  neoesseiy ;  for  in  Simfy  r.  CoMae  Iheenkr  \ 
'  fo-wf  «gMt  of  the  payee  $  in  /MmU  ▼.  AHV  the  ofder  eppenn;«o  I 
diMWrM  to  the  payee,  hiasmwch  aa  the  payee  is  atati  to  hasn  aeot  er^apy 
^^M  person  to  whom  die  order  was  addmsaed;  and  in  Jwm  ei  Amaaa^^iie 
Mtr  was  made  payable  te  erdbr.    Bvt  the  piMBnt  liClH>  d/mtmot^rnkm  <he 
imm&y  psfabte  io  thebMier  or  to  onler,e!nd 
J  mnr  isimi  tioctnvNnic  aen'tenia  ie  any  pefaan  on  \ 
the  mt^Ohg  of  4he  stthediilef    Now  the  letter  oenlainiBv. the  mrthnri^  to 
pay  it  ifeli««red  to  the  delbndants ;  and  thm  ia  that  a  daiiMiyilotham  on 
behalf  of  the  pa^ees^  Meters,  itsyd^  and  Ok  f    Sofiiritiaa4Blinefr  tothe 
deftttdsMs  fbr  the  b^neit  of  the  payees,  and  the  defendants  nn^ketfeMlaes 
ibr  them;  Mt  it  >#ai  not'mettit  that  the  defendanta ahenU^hand-o^^ tte 
doeument  to  tbtf  p^yoM?  they  were  to  eet  npon  itas  tfaeiy  nnght4hink«ight, 
and  aecofdttig  to  "whet  was  expected  they  shoold  do ;  bat  triwnAUbf 'did  not 
aet  tipoh  it  by  afiy  promise  or  undertaking,  that  did  not  constitifie.mdeliiwrT 
Of  the  a6eument  itself  to  the  payees ;  bnt  the  defendmdVcee  tQKtatqpYhe 
doctttnent  themsMvet,  ttot  as  agMits  to  the  payees,  but  fior  thdir  ova  sailnnl|7i 
to  prof  e,  Whete  they  should  pay  the  money,  that  it  was  byMthonkyjeCthe 
plei%ottS  who  gave  t^  order  that  they  had  done  so.    The  gimig  Ihe  uHrikr- 
'  taking  by  thttdefthdants  to  Messfe.  R4fd9  and  Co.  cooid  Bf^jhp^tmffkA 
witfrfheMter  of  Ikmt  and  Ahkuum  lo  the  defendanta^  eo  is.}l»««hat  a 
'stmtop'nMOsfiifjrrbeMiM  the  ^eetkai  of  a  atampmnsl.h«idhctdnd;k^.tlie 
ibitfttMisftirhia^  it'is  llMi 'i^ued,*  and  not  by  whaiiaMrJi«pni>ti<l|B«mds- 
AwS  ^  tMokHhlit  (b^  deNwery'tio  4he  pnyaev  or  emle  {lesdMM  V^ibflHi't 
mean's  W'delStet^  ^^e¥  p^fsbnally  to  the  payM,  or toiNlMtl^mlsM 4litl»- 
Kenttftiire  of  Ms/imd'deiies  ttft  Hmmmi  the  peieon  tO'wtiM  ^k&(0t4$maMNlftA; 
attd,  M^<t>)(feiMy,  thls^iAMKliMMitir  which  is  eridMseiTind  iM4lir  WmMm^ 
ahtir,  Is^HOts^  m  hMirdmoift  ae  nadar  the  part  eCihi^sAdlihiitil  H^mkm 
i^quii^  a  slaiiip.    Th^  hnvtag  ooM  la  the  condMNUhift  dM  JbMMPot 

•      "•  I    JOT 
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ooiitoaMfiM^AiiarainitaAig^liofi^iHwIliOT  Qmm^«&ik*. 
^^nthori^.  ID  iMQP  to  theittteiift  of  ^»00M  M*  lOQMtanaiiidid  kgr  tlM  BMm^wQi^ 
•hwtiump/kts^vi  jUmni\  Mn4  JaMn^m^  And  tbtd  mAkt^fwsm  th«  MWI«e^«  If 
tki  if  qilMd^rta>d.<ii0tely  upwi  ihe  aathoiily  in  t)|e,ie^er,iQ(:4b#  jSfith  4^* 

/Opoli^  iliiii«i  Uiink'  the  «iitfiorHy  to  p«j  ipomtd  Iwyo  bec^  i^Toked  b^,  Ibe 
h^rtwipl^y^ id Iheimwe  fcom  Ibe aaaigBeet ;  but  Ib^i  i«  npt  ti^.^ij^/oi 
M^gBim^'AajtmmU  bud  the.wbob  «f  lbs  cimttUMUMioea  omit  be.c^wde^^d. 
ThB/finU  doonnent  is  ibe  latter  of  Sad  af  Sapi4mb0r,  1831,  bgr  tf|Wii<  ani/m- 
AtiMn»4»  tfaa  dnftudiniai  antboffiaki^.tbam  to  pay  raooey  to  MastiB.  B^i$. 
Upm  tbft  iBpaipt  of  tbia,  tba  defeadanta  write  to  HmU  and  /aaAuMaa  a 
iaUanv^whiab  tbay  aiihar  bid  aant  or  proposed  to  sand  to  Masara.  Itay^  ,bpt 
AfnT  and  VanMaMA  think  it  ia  ool  satiaiactory,  and  they  retnro  it  to  the 
dafaidaota,  and  vavaka  the  authority  coDtainadin  the  latter  of  the  S3d  Stpltm* 
te*ra«d  aead  the  letter  in  ^ueation  of  the  88th  S^pimmUr,  .whiah  they  wish 
to  te  aalad  upon ;  and  the  defendants,  upon  tba  raoaipt  of  that,  write  to 
.  iUj^,  gifing  an  undertaking  to  oomply  with  the  letter  of  ^fiinl  and 
guaranteed  by  Meaara.  Rm^;  and  then,  in  anawer, 
.  JSofdit  and  Ca  give  the  d^bndanta  the  guarantee  which  they  asked 
Ibr.  It  appeara,  thenfora^  that  all  the  three  partial,  t.  a.,  jTtiar  and  /catti- 
aa»  aa  ooa  of  the  parties,  the  defendanta  as  aoothar,  and  Bsiyd$,  v^ Qqwa 
lfaird>  aH  eonaiinad  in  the  airaaganient,.aiid  that  Mmi  «od  /niMM^.were 
thai  the  dafeftdanta  meant  4o  require  tba  guarantee  of  Messrs.Jl(fgif<9, 
\  aa  the  defen^aoU'  letter  to  Messrs.  Anydt,  of  tba  98d  ^i^i^nu^, 
Iba  guaiuntae,  waa  cantainad  in  tlM  latter  of  tbiit  (i^^  jhaip  Jtbe 
i  to  Amtand /mAsaaoii.  'Itappeara,  tiierafore,oathawMcw  t^t 
Ami  and  Irnddnmrn^  being  andabtad  to  their  baakaiayAlasaia*  JfayffjapdCo., 
and  hi  tiia  oamman  oonrae  of  tbvigs  eipecting  further  adfanQei^xir.alit9albr- 
beafauee  of  pflesaura  Uft  tba  payment  of  what  wap  Am^  authociae  the  defend- 
anta to  pay  money  out  of  ^certain  funds,  to  Ibe  astent  of  &JWA9  to  Messrs. 
Rvfdi,  in  Kquidalkm  of  the  whole  or  part  of  their  debt;  the  defaadauts  give 
to  Mmnn^&mfdi an  UBdertaking  to  do so^ Iratca^dilionally  tbataguwunlee 
of  indaainity  aball  be  gtreo  by  them,  wbiah  guaaanloe^  Messrs.  Raffds  do 
givu,  and  aeespt  the  undertaking  of  defendants.    The  .^sKhola  of  tbis^.  taken 

'  tajfathar,  appears  to  us  to  constitute  an  appropriatioi>  of  fi^ida  to  the  extent 
d*  e^fiML  to  MassrSi  JZaydr,  or  else  to  an  equitable  assjg|Qpei;it  of  tbc^ 
limda:  but  whether  it  be  an  appropriatkm  of  funds,  or  fui  ^qviitable  am^iSP- 
m^t,  ft  is  «ot  in  ai^er  case,  in  our  opinkHi)  vevobBd  by  tba,.b»nkri)ptc^«of 
SimL  Bwt  4t  is  odhtended  by  the  plaintift,  thai  an.  amuiganieet  ot  this 
sen  wgbt  to  feim  part  of  theoriginal  tmnsaatkHL  But  tbaae  d^nota{|)aar 
Wf  original  tmnsaotkm  to  which  this  can  be  referred;  tba  dealiag  batwoen 
Hutu  and  JhnMiMi  and  the  defendant}  began  twalwa  y^^ra  bafare  18ai ; 
a4ie»  il  began  between  Messrs.  RoffdM,  and  HmU  an4  Artt'at^ai  4oea.not 
appear^  bwt'tha  dealing  of  HwU  and  JmMm^m^  witbtthf^^ra^NiQti?^  koyi^es 
bed  boefl'ifuitatdiatinct,  and  bad  nothing  4o<dp- with  eaah  otb^ ;  t^  ii«oi||c- 
tiofrtequaatiaa  waa  tim  tot  in  iribiah  all  tba  panMea  warp/erig^ly  iKiucerq^ 

^ Ivisiaalft theia is  twconsidaratkNi fer  this  amogsiviai^ .bf>l< w^^^  think  there 
isiibr  Aimr  and  JmUmtm  wave  indebted  4o  Measrs.  Mo§4b  in  upwards  of 
MM^  ind  tha  latter,  on  raceiTiag  this  oantiil0e|itj|Bpuri^fqr.5^£,  of  the 
▼01..  I.  8  D 
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QHmn4B^   probahility  of  realising  which,  thej  woald  lio  dcmbt  inquire  voviid  be 
HuTCHuisoN    in<^^ii^  to  P^^  additionel  credit  to  JimU  and  yMhiiitofiy  and  the  Utter 
r.  would  be  less  likely  to  be  proceeded  against  for  the  recovery  of  the  mooejr 

Hbywobth.     ^^  Messrs.  Roydi  and  Co.    Then  it  is  said  that  the  defendanU  did  not  pay 
v'   this  money  on  the  aathioUiy  of  Jtfimr  aid /MWnsdiiiWton  the  guara^ 

Messrs.  Roydt;  but  though  they  would  not  have  paid  it  without  the  euarao- 

\   W  bf  MesUl^.  koydt,  Ufey  {iaid  it  prindpktTy  6n'tli^1iut&k(\^^FMi&||% 

9MU  and  llbitM^on,  abd,  in  ^ct;  they  paid  it  on  botif  ^tti^J  ^^ft  aaid, 

,,  flll«ky;tMLt  a«'to  some  6f  the  cases  there  was  a  f^^v^M^     i)lllt^'16 

■"  ^ffteN  Vhe  Ai^i^ropriatiott  or  assignment  of  the  iunds  was  ibWi^UA    t^ 

;    we  think  it  not  necessary  that  the  debt,  to  which  (he  sppfb^HatUUSifUif  ^6  be 

^   itiflide;  khbttid  be  ascertained.    The  fluids  to  be  appropiihM  WieM*Me^fo 

^  ^xeeed  6.000/.,  and  if  the  debt  due  to  Roydt  was  less,  Are  indii^%'b^pa» 

;  tiKlhem  wduld  be  less;  but  it  can  make  no  dUTerence  whislhet' thedibbttifttd 

tdr  I20^g#was  a  specific  suin  of  1,000IL,  or  any  indefiviite  Mfbi^W^^  Aiit 

^  whatever  their  d^  was,  they'shoufd  get  no  more  ihan  HfiQlliii' ^'grol 

many  oases  have  been  cited  on  the  argument,  and  wd  may  refer  to  1U#'  v. 

I^mo^m,'  l^«r^  ▼.  €9fr«Mt,  tM^r  v.  Miller,  fMgtm  v.  Anditwrnii  JUbtr^- 

nm  r^  maker,  JMA't  ▼.'  DSnioH,  Bailey  t.  Cuhmweil,  Hmi  t.  MeMiker, 

Ohnifaoi  t.  (iiWiMy,  TMMlfi  ▼.  Ok^ry*,  <Stetll  v.  SMth  (*),  Wtfftes^v. 

^MTtH,  Carvaiko  ▼.  i?iini,  <9eoir  ▼.  Pn-cker.    Not,  indeed,  thai  any  «if  tbeae 

SMaaare-firlscmely  the  same  as  the  pKsent,  but  the  principles  on  wMck^Jhey 

,  w^re-sieeidedy'we  Hiink  apply  to  the  view  we  have  taken  of  tins  case.     In 

Ow^dlto'v;  Aim,  irst  m  this  Ooart,  4B.AAd.  Mt,  and  sAei^avdi^th  «Kw 

. !  BiiMUfqitur  €kambir  (a),  th«  assignees  of  the  bankrupt  •#em  Md  ^titksA  le 

^  i9liMJ¥«i^jittljidBr^Mi0aia«taii^  bearing  sene  reseaiblaMs  to  thisj  buitfeai  wis 

' '  an  actbn  of  trover  for  goods,  and  the  two  Courts  of  Law  hM  tltofr  ^te 

;;  as«i|fiN»ef^had  the' legal  property  in  the  goods,  leaving  <he  equitable  rights  of 

tlKft  paiMiesto  be  obmMaMd'in  a  Court  of  Equity;  and  in  the  satne<tee  (b), 

the  VidsMGhaaoilbri'CD  Hemttft«i^  to  a  bill  in  equity)  seema  to  have  ^onaidumd 

tlist'^  lefendsn*  id  Mw,  "who*  stoM  in  tiie  same  siMatien  as  titer  defendanU 

Ifere,  was  entitled  to  the  benefit  of  the  arrangement  against  the  assigocte'ef 

the'hiyMli»upl';<'and  dbftdeeisfibn<ur«he  Vfee43bAsicelior^aiwaaallil%iit4a)e^ii- 

fivmad'by  theifiordS'ComMisskitiefti.    lit  the  ease  cf-iSMr  r.' A^iM^^Siih 

;  Wttlimi:^Gi!mh^M9iMUift  off  he  Holl^,  says :  «*The  ease  ifsti^ppedef  almoat 

every  circumstance  that  has  ever  been  relied  upon  as  constituting  an  4CM9o>* 

.  cable  hp(M«|>natk)ii>f  ^aAdy  amongst  other  things,  there  had  beetriao  ^ifdiQ- 

^  munication  made  by  Porcker  (who  stood  in  the  same  wktlvei  a^oatiob  >isa 

I  ii«!ykAi)iof:Sh»*direeaon8  that  had  been  given ;  but  herechpery  Ih^hqaiildbn 

,  daM  til«ticoald.be;  and  it  seams,  from  the  whole-remaffka  mada^by^liK 

AtetttMaf  the  BoMb^  thait  under eirMmataneea  like  tkeprasent^  ha^iasldxbai^ 

.^  been  of  opinion  with  the  defendants.     Upon  the  wholeof  dna  «BaK>tlNii#  w  < 

ai)e«f<9pinkinthata«oasuitahDuidbe<Bntaicd.  <i.i<  <)■  '/ 

^  NmuMiii  U>ibe;ttMMBd^i.<' 

:    ■Qfi^li'^^'-'^h  ....  (*)  7  Sim.  10ft,,  ,,  ,,^.,.;,J^  ^„  ,,, 
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•i.ifJ     nil    h<m    .y  ...)...  | 

//..j  t-u:  l»ii»  --Ji" .....'  '  •;.'.'■*  1 

V'^Mjoni.n*  ..{t  i.Amtan-  and  BAothax  v.  Mills..  .  .•  * .  ..•-  -  **  OueenUBendi, 

-iiflir.!'-'    '<!  ••       ti-    ••  '    .       .  .     '  '-'    K  . .  ,!/  ^r^  27 

^gi^jU^P^ITi,  .Tbe  d^dwmtioa  was  for  goods  sold,  &c,  io  Uie  cfgioufit,.^  AiBumiieit' 
Wise  ^^  ie*i.  and  stated  that  though  the  defendoot,  w  pert  pedprn^^um^  J^  ^"^^J^ 
j^^Jui^  p^  «.64/.  3«*  6<i^  p^roel  thereof,  jret  be  kad  pot  pvid  th^  r^mMn^f^  ^»  told  to 
f^fyfi:  pBiyineot  of  divers  sums  of  mone^^  to  wit»  to  th^  amount  Dien^|i^,in  883<rT(k!"u^ 
t^.^lapi(i.oD,.aad.acoeptaiice  by  the  plaintiffs  in  satiafiiction.  .,  .,  ^   "j^^  ^h*iLji 

^R^icat^  mid  new  assignment.    As  to  so  much  of  the  plenas  vdaf^to  3f.  &L%d 
fW^of  tb^  i^i^ses  of  action  in  the  declaration  mentioned,  to  wit,  ibe  fum4>r  ^^JjiJ  *^ 
iij^.  .]74.»  that.  Ibe  plaintifls  sued  out  their  writ,  not  in  respect  of  a  eenain  2\9L  i^  id. 
2fft  of, the  causes  oC  airtion  in  the  plea  mentioned,  to  wit,  176/.  i7f^  in  reet  ^*j^  p»j. 
pejetof  which  Ibe  defiipdant  paid  the  said  sum  o(J7{Wl  17f.,  but  for  nm^pev*  "^*°^  ^^ 
fomjuiiice  of  a  pffqmise  to  pay  another.aad  diflerent  sum,  to  wii,  XJbf,  IU9  mratioiJnr^ 
parqeU  &c^  whewin  the  defendant  was  indebted  for  goods  sold  and  delivered  n^nh^^^* 
between  ist /«»#,  I8S6,  and  20th  IhetmUn  1837,  which  promiee*  Ac.  is  \v^^^^ 
another  and  diflerent  from  the  promise  to  pay  the  edd  sum  of  176/*  A 7«.,  so  f7?M7?/th«t 

paidi&C      Firr^eoTtM,  &0.  »    -     ,  .   \    the  action  was 

And  as  to  so  much  of  the  said  plea  as  relates  to  the  lesidue.of  Ih^eaneaa  foMSecauMs 
qTi  action  in  the  declaration  mentioned,  other  than  the  eansea  ef  Wimias^Uiw  !?v^^.^^ 
said  sttoi  of .  176/.  I7#.,  parcel,  &c,  the  plaintiffs  ougbt  not  to  te  baictflk  Atf>)  ^u  P«i<i.  ^ut 
because  tbe  defendant  did  not  pay  the  residue  of  the  sumarf  mpil^^^Slbd  o^diffeKn?""* 
plea  mentioned,  other  than  tbe  said  sum  of  176/.  17^^  pareeV  Aa^^mPlMtng^  S'^?"?^*  *"^ 

^     ^  •  ^  oented  the  pay- 

to  the  country.  1   •  -    v.      ..H  ,.    i:/;  ment  aa  to  th« 

PifOi  to  new  assignment :  fir^i^  that  on  tbe  1st  pifiemhft  I88*4m4<mi,  JJJJJJ^.^* 
divers  other  days  between  that  day  and  the  .oommnncsptt^t  of.  this  sajtf.tbs.     ^Uas  to  new 
defendant  paid  the  plaintiffs  divers  sums  of  money,  to  wit,  the  ambant  QCaH>  ^S^^^Vun 
tbe  monies  claimed  by  tba  new  assignment,  in  satiafirtion,  te.  •  Vmi^ltm^i  9ectmd,tht  the 

.        .  ^  eansea  of  action 

•W**  *<S.  I    '       •  .  are  not  differ^ 

Smm4t  that  the  promise  in  the  dechsation  mflSitj|90i9A»  #» Jo-the  ssid  Sunt  ^^J^^^u. 
orf7&/^17f.»  is  noti^diflerent  promise  and  cause  iofadioi^Xfxjm the  s^idpio^  j^«l,  that  the 
m'ise  to  pay  the  said  sum  of  176/.  17s.,  9a  paid,  *c^  (onfhidilig  sa  thi^  £!^tb^' 

COOniry.  ■  .       1  .  -  -    confined  to  ihe 

The  mpliealioti  traversed  the  first  plea,  on  whkh  issue  was  joined,  and  v^tSl,^^^' 
joined  issue  on  the  second.  '  .  ebimed'in  the 

aedantion « 

«Tlfe  particulars  of  demand  were  the  same  tinder  thenewasitifgfniiMiaft'  mcomI,  tha^  the 
under  die  declaration,  and  applied  to  the  period  be^een /inia,  inse,  aad  dSi'mt^^mu 
iSiplvMdar,  1 887.  They  gave  credit  fer  payments  to 4he  aamiint^rse^^ 6i/  tbenaTment of 
M<,claitetngabalaitceof21»/.  12«.M.  '  iJSe^in ;iiect 

At  the  trial,  at  the  FTeni  Summer  Assises,  before  ArfCstun,  J^  it  appeared  °^^^^^^^ 
that Hn' m7  goods  were 'sold  to  the  defendant  to  the  amount  of  870/.  I6«.  that  the  snb- 
6<Lf  and  payments  made  by  him  to  the  amount  of  312/.  16«.,  leaving  a  balance  *^«w^<>^^ 
for  the  plaintiffs  of  68/.  1«.  Be/.;  whereupon  it  was  contend^ 'tfai(t  ih^  ptaih-  whether  Um  de- 
tiffs  must  be  nonsuited,  because  the  payment  admitted  by  the  new  assign-  ^^i  ^ 
ment,  taken  together  with  that  proved,  amounted  to  more  than  219/.  I2t.  6dL.  ^«*  ^^^ 

^  ^  "^  '       At  the  trial, 

the  plaintiff 
having  proved  that  the  causes  of  action  were  different  i—Held,  that  to  entitle  the  defendaiit 
to  a  Teraict,  it  was  not  sufficient  for  him  to  prove  payments  making  up  the  difference  between 
21SL  12t.  W.  and  175M7#.  *^ 

3  D  2 


'^'^      'm  ^miwi  ibr  thApbiotifik  forML  U.  M^  rMenriog  leavt  Co  ^^^^(Mwt to 
iMM  Ipr  lb  iiaAsittt»  or  to  fiDtar  «  Terdkt  for  the  ddfendMiL 

111  ■  >  •  - 

^  C|^^#  ID  Miehaelmai  Term^  moTed  acoordingly. — The  pl^Uffif  mujit  rely 
p\$bef,  on  the  declaration  or.  on  the  new  assigDment;  and  in  eith^  icase  the 
^(^jlendant  jp  entitled  to  the  verdict.  The  balance  clainied  by  tlie  decWaifion 
]ira«  %\9l.  2#.  6d.  and  proof  was  given  of  payment  to  a  larg^  amouift^  The 
bew  aMignroent  claims  still  less,  only  175L  17«.,  and  is,  moreoTer»  an  indmia- 
^KH)  that  the  .whole  amount  claimed  in  the  declaration  has  been  8ati86ed, 
ffoU  r.  Middktan  (a).  Because  no  new  assignment  would  have  1)een  ne- 
cessary for  the  purpose  of  reooTering  any  part  of  the  amount  claimed  in  the 
Asclaratioi^  Fruman  ▼.  Craftt  (b).  The  plaintiffs  ought  to  haVe  proved, 
under  the  new  assignment,  that  a  cause  (^  action  existed  other  and  diBerent 
Jrom  that  stated  in  the  declaration.  If  it  was  sufficient  to  prove  only  one 
cauee  of  actioD»  a  plaintiff,  under  a  new  assignment,  may  recover  the  identical 
•moaot  which  he  has  previously  admitted  to  have  been  paid. 

Lord  DtNMAN,  C  J.,  on  thb  day  deKveted  the  judgneDt  of  tiie  Ccmrt — 
The  pleadings  in  this  case  are  somewhat  oonfuaed,  and  have  given  viae  to  a 
question  whether  the  plaintiff  is  not,  on  the  true  constructioD  of  them,  out  of 
Court.  The  declaration  is  for  goods  sold  and  delivered  to  the  amount  of 
88Slf.  Kt.,  and  states  that  although  664/.  3«.  6K.  has  been  paid,  the  remainder 
has  not;  it  claims,  therefore,  2l9iL  12«.  Qd.  The  second  plea  pleads  gene- 
rally payment  of  all  sums  of  money  mentioned  in  the  declaration.  The  repli- 
cation as  to  MbL  17«.,  part  of  the  monies  mentioned  in  the  first  count,  states, 
by  way  of  new  assignment,  that  the  plaintiff  sued  out  his  writ,  not  for  the 
causes  of  action  in  respepi  of  which  that  aoni  of  I7F5/.  17#.  was  paid,  but  for 
a  like  sum  on  other  and  different  promises ;  viir.,  for  goods  sold  and  delivered 
Ml^n'the  m'/wiitf,  14II6,  and  the  80th  D^tmnker,  J8S7;  and  »  to  ^e 
if^8t'>^>tilli^%Mii^«tl«gM  t0  be-  piidr  dbaie»Jlh»<.paym^nli  mTo>  the  kst 
ittbigV^faMlV'ttoilifontail  fadteds^^:  «rst,  a  genamt  plea  isf  pairmeol »  Mxiad> 
tlUt'^CHbne«ifgg»  ^mk^lm  MuiMidtiiawl«5/iA»T«  «m<nDft/atbse.iHidi  difitasl. 
ffJMil^B«fce8pM«ir1lAiiite  joiai^d^  i^iltnha' Ivfel  st^^iiiisipiinsd  distkaM^ilh^t 
4Ma«llMDvi«l«a0llii^^  thai  ^  thviwMfliueaMsitei^Mbcitf 


£  I<.  i-'f-'VlVt 


■It.** 


ASyii'MMtfak)  Jein«idlilB/^aiih#did  at^heitriat^  tlia^aattfte  dcdamtiota,dMMUi 
•killtl^i  Wttt|:iMl^*6«E..M^  the  first  plea  of  ^jonent  oinslbln  «alie|ki«0 
^rttirttod'owi  tiii«i%iUuM  Mljr$  4be  Implication,' hy;wa(f«fi»ibiMidiginii^ 
tihv^lldAHfl^^  tbi^  paymeiaor  17M  I7««,  as  alleged  m  fliei|^ift.Ma5af- 
^lUaiieftt^tlM  difendatA  topMrnpaymenti,  making  up  the  di&raiiiabHwcsii 
4li9§>  HI»;-6A  flM  4tM  IT#., «nd  that,  he  havingdone  «0|'  th^. plaintiff,  was 
(dot  ^ieMttir  We itbink  itbat  the  view  so  taken  €f *  the  pleadiigiiB  unw^in 
two  respects ;  first,  the  plea  erf  payment  is  not  oonfined  to  tfaai^al^noe  cUned 
-hfithefd^laiKion, H ia  jjeadedin  lerma  that  the  defendant  hltt;paidt all- the 
i|R]m90lniiMi€^fnaiila6ttad  inthedeclaiatioQ, and  theiMs aK>tfaif|gntii4irttfeiit 
our  giving  the  words  their  natural  meaning,  which  is,  that  the  defendant  has 
.paidt  notiMily  th^swmtadmitled.by  the  declaration^  faut,4)|io  all  other  sums 
mentionei  id  it ;  secondfyj  the  replication  does  jx>t  adm{t;the  payment  of 

Uy  4 JU  &  EtWi  IHar.i Wol.        («)  4M.& W;4i  1  H.&H.  18a 
531.  
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I75f.  i7#.»  M  «!ftM  in  the  plea,  thtt  ift  to  ULy/iiM^tMU''m^*iiBkf^  ^tM^^mk 

bdteeef  dUitaMi^^tiicmgfa  it  doM  adimt  H  wits  matte '}ii<iNAlf)«Mf  l><^  «liibM»  ^  ^|^^ 
action  mentioned. ii^  the  deelaraticn ;  for  it  expnsMly  slat^  thaf?  «he<|^lflitilMr 
.brought  hifk.fu:tioo,  not  .for  the  cauflet  of  action  in  r^^^peet  of  whj<^  that  admit- 
ted su'ni  of  1T5/1 17«.  was  paid»  but  for  other'  and  different  caiis^^  ^vKin  a 
siWined  period  of  Clnie/ which  lii  effect  amounts  to  ttlis,  that  t^  STCiiH  of  Vlfil, 
iifi  is  part  of  the  money  admitted  in  the  declaration,  and  thki  Ihe  4^(Jh  is 
bronght  for  ihe  balance  in  respect  of  other  and  difibrent  dau^e'^  dt  ici(t&. 
The  Betendant  Has  denied  that  the  causes  of  action  were  other  and  di|fei%^%y 
and  that  has  been  found  against  him.  Whether  the  plaintiff^  mlj^ht^^l^  ^^!f^ 
nptliave  stated  the  first  plea  of  payment  as  applicable  to  the  balan<b  oiiiy, 
and  have  replied  by  denying  any  payment  beyond  that  admitted  in'in^l|l2l|- 
ration/ is  hot  now  the  question.  It  is  plain  that  the  words  of  the  plefii'  are 
not  necessarily  so  limited,  and  the  plaintiff  was  not  bound  to  considei^  thdr^ 
as  so  limited.  Neither  is  it  more  necessary  to  inquire  why  the  pftnicular 
sum  of  175/.  17f.  was  mentioned  in  the  replication,  the  reason  ifor  vi^hich  ddeli 
not  appear.  The  substance  of  the  issue  is,  whether  the  defendant  K^^S  pajft 
4aii4bat  ia  4ii»;  ^aad that  issue^having -Mb  tjiedtuo i;re|ind,j; ^4v^^ ^ iis 
.BiiCcMt%io  dislvfb  the  verd^^L  Ifo  rule  U  to  ,be  gn^itf^ ,  Jtj^yi,  )^i|;]^ 
aatia&ctory  to  usto  find  a  similar  ^iaw  taken  9(  thia  pojot  t^  Jth^  Q?iW4>fff 
Emheqwr 'm  R0mum  Y4  OnffU.'  .  . ,;  <       ,.  •^^ 

R^^e  iplf^sfldn.^ 


The  QuffBK  V.  Hale.  ^^'   >      ii«.i. 

'  •      ■  ■   ■     I   '■    '   ^  .. 
^WHLFOURDf  Serjt.,  on  bebdf  of  the  aoih*woflnr«'  Company*  k^.TVmh^     '>^*  ^^^^rt 

Term,  hwl  obtained  two  rules  againat  the  defendaati  a,fMnebeiidary  of  ^!£lS!^  to 

9Jb  AncTc,  as  lord  of  the  manor  of  ItUmgUft^i  the  finft.  <tt|ling  xkfm  the  dor  ^^^    ^ 

fendtMit  to  shew  oauae  why  a  numdmnu*  «houM  not  itsiia  eammandiiig  the  rikmetoT 

dsfeqdHH  to  grant  a  Uoence  to  the  Conpanj*  or  tiieir  triurtMSft.  lo  dig.fiv^  ^SS£^^ 

SMMa  of  briek-eaiih  in  the  copyhold  premiaaa  of  the-  eaid  MMKirf.oii.p«^rmNi|t  ■nd  miln 

of'  tile  aocnstdmed  sum  of  SIA  per  acra ;  tho  aeeond,  tagia|»l«  Jioepoe  49  ^^!.^^ 

60mm,  for  a  tentt  of  forty  years,  one  piece  of  gvound^  patvel.  of  .itbe.piino%  tap^  of  a 

wid  iriio  tei  demise,  for •  term  of  twenty-one  years,  another  pMe  «f  gfiliw4  mh HeeneM* 

(MEroci  of  the  said  manor;  the  affidavits  stating  that  tteCoiipMly  mBt»mmft^  mt«lt^X 

^certain  copyhold  tenements  in  the  manor  of  ItlmgUm^  whiebiifitatprebepdid  eoort-ioiu 

raaner,  wiiereof,  for  the  time  being,  the  defendant  ia  bid.    In  tte  QS^Ifiolll  imd^lT' 

'4j§''  tile  manor,  conimeneing  in  1729,  vanoua entrim  appear oC  Ikenei^  t^.lte  ^dfi'  ^^ 

lte»anta>  mntfaenzing  them  to  dig  bride-earthy  and  <codtM  thei  a»n|i>  into  hLbMT^ 

bmUnumpaytnentto  thelordofSILper-nera.  ..,>  .    ,.;  SSSlSStrf. 

B^  tlm  f ustonl  of  the  manor,  the  fine  to  the  lord^  on-  admiaaimiof^  A<d9p|^  fine  of  Sil.  per 


'hoM^tenant,  ir  tr.  8i(.  for  every  acre,  and  the  \flmkm^msvy.,wtMoa^,i^  ^ytiie< 

-"   *  tp»."--'   •    .    .   •       •  .'.,.,/      -'.    Hjt  <.•  yf    .  T.  .      tomofa 

,,     {,  nunor,  dit 

•n'j'  1  .'H:    Mt  tIftiAtirsbAd  ft  rigfattod«miMibf  aii7^Hn(fllM0lilih1(*iar«tf»y9AM^<|rithottt  a  liceoee, 

•  ..,(,,/,;•    .'■*  vad  l9f  «T«i7  Keeoos  to  demise  far  any  longer  term^e  lord  ww  eottUed  to  Ad,  for  erery  year 

'  '^        oftlietenn.    On  tbe  eourt-rotli,  from  the  year  1729  downwards,  entries  oorar  of  lioenees 

,  authoriaiiig  tenants  to  demise  for  f^rif  us  twins,  tlie  lonoest  of  whi^  was  for  forty-seren  years. 

(    •  >   /■    .11  ^^  Oburt  refhsed  a  ttumdaimMi  Co  the  lorV  t6  grsfit-a  Iteen^B  t^  d«hiita.  two  aeTeral  pieces  of 

ffToimd  for  the  respective  terms  of  forty  and  twenty-one  years.  '  •■'  - 


TQ  TEEUilkBPOJfkT»  tii  «i  QVHStK  UfllGH. 

Qiim^AM^iM,  t^medt'  By'dd^iments^in  theeustodyof  theODM^^ 
ThToxu^  by  ihe'ctiBCom  of  ihemaiior,  (hetflBaiiU  have  a  vigflitlo^dftaiie^tfefnypeiM 
^^1  not  hunger  tbah  thre^  years,  wittimit  a  lioencei  and  UiatiiMitavcij&ti^aM.to 
demi^  Mr  a  toog^r  tMn,  the  ford  it  etttifcM,  by  iual^  OMkoa^  iviAdLiw 
everji'  year  of  tf  tflkto  mj^iitibfied  ih  such  tieiteea»  and  Ihtt  ittmnnna  annnai* 
rial^tk. lords  have  been  aocuftomed  ti0Mg1*M«'«ttch  llMvnb^lB^^ 
(wricijii^  without  any  fea^tkMi  litnlcUg  tlieterttt  to^Uiflttl^oriic^riWhesiof 
tJie  prebendary  granting  iiijuSh  IioMieea»  itafA  the  appoiiiiinQgH  «r<'Ufe^fiifMt 
prebendary:  Bntnee  apptered  ttpdn  tile  rolls  of  the  nmM»oif^6mi'n0imn^ 
wards,  of  Boences  to  d^miai^  for  v^rkns  terms,  the  kmgeM  eC  mhMtmmikii 
ibrty-seven  yean.  Application'  waa  made  for  a  Hceoce  h^dtmlmik^iM^ 
years!  The  defendant  refhaed,  under  legal  adTice,  to  gvand  «  Hwitt  h«yand< 
the  period  of  his  own  life  or  incumbency,  except  on  (he  coadkbuitiiat  it 
ahould  be  understood  that  he  did  not,  by  such  licence,  warrant  IhaC  it  slurtJ" 
be  in  force  after  the  period  of  his  lifo  or  incumbency. 

Sir  /.  CampbeU,  A.  G.,  in  Triniiy  Tinrm  (a),  shew^  e«uae>^UnlfeSS  a 
custom  to  grant  such  licences  aa  are  claimed  appears  to  have  eaislisd^iMRie- 
morially^  this  application  must  fail ;  and  all  the  circumstaocea  disclosed  sre 
inconsistent  with  the  existence  of  such  a  custom.  The  ad  of  liggk^'iir 
brick-earth  amounts  to  waste:  no  custom  ran  have  existed  U^ aQtiMiWiM 
tfie  pleaai^eof  the  tenant,  an  act  tending  to  the  destruction  of  the  tessaMat. 
Tji»e  sum  stated  to  have  been  paid,  itself  disproves  theexistenee  4sf  a  eustaai. 
It  is  obvious  that  such  a  sum  as  21/.  per  acre  never  could  liave  baen  paid  at 
the  .commencement  of  the  period  of  legal  memory.  The  term^^'lieeajbe'^ 
itself  negatives  the  existence  of  a  custom,  it  intimates  that  the  lord  possessed 
%di|vv?^tk>i}  to mnt  or ^use, permission. 

, .  A/s  to  .t^6-,|iqeiK^  ,t9  (Remise,  no  precedent  can  tie  sflewb^Kf  %^iitiaaMM 
^[^[iiijppeUiog^l^  lord  tp  Jice^se  for  that  purpose..  It  is  siii^'-iML  M  IMar^. 
Bridgm  (fiXl^  cu»toip  thajt^  on  payment  of  ten  years*'  reliL  ^fb^^l&id  ahbiM 
Ucensa  talet  fpr  nmefy-nine  years,  and  that  if  he  Aid9^i^\hB^^ 
do  it  without  licence^  waa  held  good.  But  even  if  tbt'^ctild  Hh  (MittleMd 
an  asthoritjr,  still  suc)%  customs  must  be  proved  by  v6ry'  til Aftlct  a^Ktewit. 
Here,,  it  is  true,  that  when  a  licence  to  demi3e  has  been  ^Vtti^,'lMhMM 
exists^  determiniog  the  asMmnt  of  payment  to  be  4df.  But  it  dbelf  d^ot^  IfiieNy 
lore,  fdlow^  that  a  austom  exjsta  compelling  the  lord  to  giant  th^^l^nasL  If 
sudf.f^tqm  co|ild  be.supppsed  to  exist,  a  licence  would  beHisd6iis,%tlsi^ 
the  teqant  might  always,  on  payment  o(4d.,  demise  widioutanjf  !KM6id%lfdL' 
Ttria  alsp  is  a  prebendal  manor;  no  licence,  therefore,  by  the ^iafiii^^bid, 
aoold  five  An  ioieieat  beyond  the  period  of  his  own  life.  '    .   '  -  V'    ''i 

Taffimrd,  Serjt.,  apd.  Sir  fF,  W.  FoUeti,  cotUrd.— Sufficieni  evidenbe^  has 
\0f^  given  to  sheyir  the  existeii^e  of  a  custom  to  grant  the  Hcem^  dtfiMcL' 
%\t^^  is.  npthiog  inconsistept^in  supposing  ^e  existehce  of  a'etiateim  to 
lio^nf)^  the  teoao^  i/o  do  an  act,  amounting  to  waste,  on  jpilytM^t'MF%  diriiii 
fine.  Similar  customs  do  exist,  authorizing  tenants,  on  aticB  cdddifidiiC  td 
cut'timl^p^  .to. open  mines.    If  that  \}e  so,  it  shoiilS'^yhJ^^iAiS'ifedArt 

(a)  June  13,  before  Lord  Denman^         (6)  Cited  1  Seriv.  on  Copyholds,  545. 
C.  J.,  LiUledale,  PMieson  and  fTO- 
UatHM,  Js. 
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X unm lUldkq  judicirt  wHke  as  Io  wheihtr  tbe  •u^t  p»id  i& aioall^or  lar|;e;  all  Qi«fRV  ^mdw 
terh iq  jnaqnbedii^ilhat  il  «h9iiJd  b» .eerUio.  .  Here,  during  ifpwjtrds  of  a  '^^QdiEm 
lataAeAifetnv^^^iSumol  mtenwb.  for  the  ««99e,(Jb»cri|)UipQ  qf  licences,,  the,  «. 

aididjtfmtf  baa^lMep  fi«i    It  u  elear,  tbev^re^  that^tlMs.was  nothing  in  the        ^^ 
mUMBiofi  QfiHrsaiii^  oran'eiQr.xefifMQt  optionali  urith  tJkfli^^,^  4he  y^ue  of 

tlm-laildinnlttereimried  during  thet  period, ,  j, ,.       »  /,    ^/  ,",' 

ioloiJifcttrrf:^.  .^^,  6  .Fim  ^6r.  <<  C^J^qlC  .(,»;!,  i^.Pvurt.  .of  fi^ujt>^ 
iiileip«|edtlowopiifMi(Uie  lord  to  gnuU  a  liceoce  ^o  demi^^'  Grtwey.Brufyelf^ 
iifi«AMenra¥Ab<ri^  to.abew  that  a  cu&tonPi,  such  as  that  sgf,  UP;^|^  ^??^', 
^CfeMijiii4lao09  ef  it  i«  virtually  admitted^  when  it  is  admitted  tha^'i^' custom 
iwiiilli  -ditiiptmiitPg.the.aroouQt  of  fine  to  be  paid  for  the  licence.  "Beo&ttse,' i^^ 
Ao^in|a*H»if4GNIt«d.Q«9^lliog  the  lord  to  liceose,  tbe  other  custom  v^ould'  tie 
Qti^ateryyaa  Aia  jnigfeit  always  extort  what  sum  he  pleased  by  refusing  to' 
Urtiffifti  >.  J^%m\k  efWkUt  if  the  question  admits  of  a  doubt,  the  lord  should  be 
put  to  make  his  return,  especially  as  the  tenants  have  no  other  remedy,    ft 
is  said  -that  this  is  a  prebendai  manor,  but  it  does  not  appear  that  it  was 
atwmpii(ti!M ecchisiaatifal  iiasids;  and»  if  not,  the  right  of  the  Tenants  cannot  be 
aftntedsbf -the  changeio  the  character  of  the  lord. 

i«^Rofbei(>tl9wiog  >4fy»  Lord  Dmwum,  C.  J.,  gave  judgment. — ^Tke  rule 
<WP^ijmt0rdeiy«  which  raised  the  question  whether  the  lord  was  compellable 
toiioense  an  act  aoipuiitiiig  to  waste^  must  be  discharged.  It  is  not  shewn 
tiviAAbefQ  was  si^  eustoBMury  fiqe  payable  ibr  such  a  licence ;  for  the  suih  of 
%Ui  P0r  aeia  imsA  haire  been  introduced  since  the  time  of  legal  memory^  A^ 
ti>4te<olherin4i^  ife  will  tal^  time  to  consider  our  judgment. 

Cur.adv.'vnft." 

H^S)^fj^,.iX  it^  op  this  day,  delivered  the  judgment  of  the  Cotiit.-i 
Xbid  w^  f^i  fippliei^tftsm  for  a  wirit  of  wkmdqmtii,  to  the  lord  '6i  ti  manor,  to 
gtm^tof^^eom^  a  licipfluoe  to  demise  his  copyhold  for  a  term  of  years.  Ifki 
Q9ljf.gm90id.fQir.  the  sfi^licatioB  is  an  aUeged  custom  Tn  the  fbanor  Aat  tliA 
I|q!l4.rtll^(d  4^99^17^  Ai^  fer  such  a  lioencei  -  Indepeddent  of  such 

^fWlHT^  ^,ifi|)|aiaihat  ^  granting  or  refusing  a  Bcenee  1$  a  Matter  Wholljr 
lA.ih^  V>]^.'f*4i(scKetioii;  and  the  question  is,  what  is  the  bperatioii  of  suchf  a 
Gi|ftffpa.:o,pA,t|ie.o^.han(d|  it  is  said,  that  if  tbelordcaq,  notwithstanffingtli^ 
ffstfli^,jQafpsf^tq  .license  altc^ether,  he  may  indirectly  extort  k  larger  Stfrif  ibr 
%jlM^fi^i)e  tbi^alhe.ouatom  warrants,  and  that,^  thereforeV  Kiit  ifiscrtftion'mtist 
l|ft:tf)|K^j^^aj.  On  tbe  other  hand,  it  is  urged,  thdt  tf  thb''6u8t(jm'tbhri^li 
thi9J|ofd.Ao  liqense,  it  in  eflect  amounU  to  a  custom  to'd^iiiise  #Kh6iirae^e^; 
paying  ^,  per  annum,  which  custom  is  not  directly  assuni^dj  Aof'  pfiieMbU 
to  exist ;  but  if  it  do  exist,  the  tenant  may  demise,  on  ten^etftig'til^'W.'per 
a^nufQi.  without  danger  of  forfeiture,  and  does  not  want  the  assistance  of  this 
Qumtui  N^iinftfiffTf  is  to  be  found  of  this  Court  granting  a  maniamit$  to 
the  AwLfa  Iicepse,un4er  any  circumstance.  It  is  said  to  bave  been  dedded 
tba^t  be  ^(iw«jbf), compelled  to  do  so  in  equity,  but  the  authority  cifed  Is  ly  ho 
QMBana.^fiW.  9^  .fl^^^^'^y^y-  Under  these  circumstances,  we  aiB  of  opinion 
^/l^fj^^/pr.fi  mv^iamut  must  be  discharged.  .  j    .    - 

RtlIe\Sisc)iarged. 
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DMT.  3. 

Whertftlaaae 
IS  made  by  • 
mortgagor 
miba«|uently 
to  the  mort- 

Sge,  a  notice  of 
e  mortgage 
given  by  the 
mortgagee  to 
the  tenant,  doei 
not  entitle  the 
mortgagee  to 
distrain  for 
rent  which 
becomes  due 
after  the 
notice. 


^EPliEVIN.  The  defendants  avowed  ttrideratfeilMsfeMAdfttotttepftiiiitf 
Jby  one  Samuel  Elliott,  deceased,  at  a  yearif  hM;  aiMi  Itet ^bn/ilfe 
jf^t.h\:Sept9piher,  1832,  half  a  year^  r^t  bcSngf  due,  tliedefMhyit^inioMM 
Executors  of  the  said  Samuel  tXli&tt,  distrained  Iblr  «li*'  fMt  ' 
Seoond  avowry,  that  the  plaintiff  lield  the  premises,  sis  tinatittv^dyb  t 
^ts«  for  two  years,  ending  on  the  S9th  September,  IBM,  «6d  wml' 
arn^i  the  distress  was  made  to  recover  the  same.  Piea9  r'  to  ^Iba 
ayowry,  riene  in  arrere  ;  to  both  avowrieSy  ncn  tenuii ;  finA  f# 
avowry,  a  tender.    The  plaintiff  joined  issue  on  the  two  ifrst  fileafc  id  bar. 

The  cause  was  tried  at  the  Summer  Assizes  for  Breemi,  m  f886,  befisir 
Lord  Denman,  C.  J.  It  appeared  in  evidence,  that  in  1890  aoe  l^uy^ii,  as 
the  agent  for  a  Philip  Ellioii,  demised  a  (krm  to  the  ptaintifl^  air  teoini  frsni 
year  to  year,  at  the  rent  of  55£,  payable  half-yearly. 

Before  that  time,  Philip  EUioU  had  mortgaged  the  preiiiiaestolliedareDd' 
ants*  testator,  Samuel  Elliott,  the  mortgage  deed  bearing  dale  in  IStt. 

The  plaintiff  had  paid  his  rent  from  time  to  time  to  Fauffhemi  «i  FbUip 
EUiotfe  agent,  and  he  continued  to  pay  it  up  to  the  mk  Septhkb^Tf  1M& 
The  interest  due  on  the  mortgage  being  unpaid,  SmMtei  SliiMi  ffote  the 
.plaintiff  a.  notice  of  the  mortgage  on  the  M  May,  19B%  wfaeMiylwimqimd 
jhi^i  to  pay  the  amount  of  the  interest. 

,    In  4ff^#(,  1$33,  Samuel  SlUott,  the  mortgagee,  dislraiii^  ftrHie  faiJf- 

^,ear^s  rent  4ue  bo.  the  preceding  Lady  Day;  whereupoh  tlib^iliHtWpnid4mi 

.  ,the  rent,^  ^d  continued  to  pay  the  rent'  as  it  becaiHe'du^^  BsA^eitatikm  dealh 

.pi Siofffftel ^ilioU,'hapaii  the balf«y ear's  rent,  ififMelrbeeamedvi'at  fliftS64h 

>/aipciiy  1834,,to  thedefenda  - ''^  .  •'-.  i     '     • -. 

.  \^^Nope^er,^]9Z4,i^^  was  levied fi»r  ttvolilMy^ath^Mit^  w-, 

.the.l|^lf;ymdi|f  at^tc^a«/ma«y  1832,  and  flie  hOt^ymfyin^  e^^Mjtkm/ 

^    f^thf  pari  of  thejpkmti^  it  was  contended,  tliiitas^te'laidqpM/tMfiMt 
^^pe^^AiJIfichaelmfie,  1832,  to  the  mortgageeVai^ent,  he*w«r<^iAitliA  laa 

verdict  op  tb<^  issue  raised  on  the  first  avowry,  Ibr  that  'fll•^•fl^ife  tmn  in 
i,J[%«  1832^  was  not  sufficient  to  support  the  demise  slal»ditf  th^mromvjf 

inafim]44;h  as  no  tenancy  commenced  between  the  plaint  iff  and  'tftfe  ttweHagee, 
.  pnti(  ^r  tMt  half-yearns  rent  became  due.    Th6  jwry,  undw  tfa»^diinaciipn 

(/>bQ  ^earned  judge,  found  a  verdict  for  the  defendants  on  tbe  iisanss  flu  the 
.  first  avowry.  *        ■     .  '^  .    . 

A  rule  niei  was  subsequently  6btained  by  CkUtmi^  calling' tipod  .tiie.de- 

fendanU  to  shew  cause  why  the  verdict  should  not  be  entered  for  tke^pfaMiiff 

/.  Evane  and  NiehoUe  shewed  cause  in  tiUary  term  lasi  (^.— Tbe*  quea- 
tf9ais,,v{^c^er  tl>6  xio.tice  g^en  by  the  mortgagee  to  Ite  ptotii'^ii^  M^y* 
1832,  coupled  with  the  other  facia  of  the  case,  did  not  coWtitiile'lb*  ^kiiniiff 

(a)  January  27,  cor.  Lord  Denman,  C.  J.,  lAttUMe,  fVimiiu  ^ihieifi^,  Js- 
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tenant  to  &0fitf«/ ^ISoiry  the  mortgagee.    The  other  side  rely  upon  an  obser- 
vation made  by  BUieMon,  J^  in  ParHngion  v.  fFomioodb  (&),  to  this  eflbct: 
'^  I  never  oonld  understand  how  a  notice,  given  by  a  mortgagee  to  a  tenant, 
could  make  the  latter  tenant  to  the  mortgagee."    That  dictum  is  quite  at 
mMmimiikiB^mioBig^  (o>{  mi»  besidett  it  appears  if^^is  i^  )^t  the 
tenant  assented  to  the  notice,  and  paid  rent  to  the  mortgagee.  The  other  side 
lmiatfi|retfftoioQnt«Bd  thM  the  plaintiff  was  a  trespasser^  and.iyit  at 
niatrdsjiMil  ^.  becaosa  he  subsequently  treated  the.  mortgagee  as  his  1 
loi&^''fVhe  4dM»tiqn  in  which  a  mortgagor  stands,  with  reference  to  the 
jiutgB9ie,<bts  h^en  ofudi  discussed  in  several  casesi  Bireh  v.  Wripki  (<^, 
A9ii*A  4Bdgmr$;9*i€MwaUader  (•)..  It  may  be  true  that  the  mortgagee  has 
fopsr  (to  Iseat  the  p«rty  in  possession  as  a  trespasser,  or  a  tenant,  but  tie 
osaiMrt'treal  him  M  both.    And  if  he  has  once  treated  him  as  being  a  tenant, 
1m  csnaal  atowards  traat  him  as  a  trespasser.    In  Doe,  d.  WhiUakef  v. 
HiAm'  {f\  one  Au$$mf  having  mortgaged  the  premises  to  the  lessor  of  the 
pbiintifl}  ftet  them  to  the  defendant.    The  mortgagee  directed  his  attorney  to 
fippijr  to-  Ai^ran  fer  the  interest ;  and  the  attorney,  in  Aprii,  1830.  applied 
'  tsrito  defendant  ibr  rent  to  pay  the  interest,  and  threatened  to  distrain  if  it 
were  not  paid.    It  was  held  that  these  facts  amounted  to  a  recognition  that 
thfrdefendant  was  lawfully  in  possession  in  Aprii,  1830,  and,  consequently, 
that  be  <onld  not  be  treated  as  a  trespasser  at  a  (brmer  period.---[Cb/(t» 
ffid^  JLf— la  that  case  there  was  the  assent  of  the  tenant    To  support  a 
dSatiaBs^ydu  must  shew  a  tenancy.at  a  certain  rent.] — Lord  nnterden,  C.  J., 
jdtf efirij^  afoUted  overruling  this  case,  in  Doe,  d.  Rogers  v.  Cadweiiader,  and 
rsticlpHly  shews  the  mortgagee  could  not  treat  the  tenant  of  the  moitoigor  as 
a  trespasser,  after  he  has  acknowledged  him  as  a  tenant.    Pope  r.  Bigge  la 
4aiteHbT.|fbkit»  -  ^Tbnre, JB<iy%,  J.,  said:  '' I  have  no  doubt  thiat,  in^ point  of 
c  IsH'.a  tensiMi.  ^ho  monies  into  pu^ssession  under  a  demise  from  a  mortgagor, 
'aftd^  vlDev%Bg»»eMMted  byhim,  may  omsi^er  tb^  mortgagoi*  his  lahdlord, 
^^Atfil^  asifUMtmoitlfige^aJlkwa  th^  lo^tgsgortc). continue  in  po^fte^^tbti^  and 
receive  the  rents;  and  that  payment  of  the  r^o^is  by  Ike  tenant  to  tbe  mprt- 
.  |^igur/mrithhBi^vaioir.n9tife<«f  the  mortgage^  is  a  yatid  'payment; '  ^t  the 
^flaiA^|t%eS|  biP^nif  notice  «f  the  mortgage  to  tW  i^fjlaij^'  may 'thereby  make 
him  his  tenant,  and  entitle  himself  to  receive  the  rent^.      (i  is  quite  obvious 
^1lftf^>th^«B|iaBtioo(isidei«4  Ant  he  was  holding  the  pren^ses  under  the  mort- 
J"  i|ilgiiiltAifM^v^/i%^^ssiKalsacoafirnMBdby  fVaddilove^y.  Barneii  (jp  an^  t^ai- 
i^iim»ir''&t^m>(^).    The  4  Ann^  c.  16,  havinj:  rendere|S  an  attornment  un- 
XglweasBiyV'  die^  4WlMe»:  and  subsequent  payment  of  rent  to  Che  mortga^, 
"pieddBad  the  wtm6  relation  of  landlord  and  tenant  as  would  ImVe  eidst^, 
•  wdlrsAtortnienty  before  the  Statute.    The  observations  made  by  pDOteton,  J., 
'  ki'fbnisyifeNi  V.  Woode^ek,  are  not  t^plicable  to  the  &cts  of  this  case.    In 
Rogers  v.  Humpkrege  (t),  it  was  expressly  held,  that  if  rent  was  paid  by  (he 
'ieiadit 'loathe  .mortgnga^  the  relation  of  landlord  and  tenant  immediately 

*)rftll*^-  ^2;  \  Har.  &  Wol.         (g)  2  Bing.  N.  C  538;  I  Hodges, 


'9  fe^ft-<r/  2i&  (A)  7  BiDg.  595. 
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^^^       'A^t^aitioD 'at  itiue  beli>ieeii  UieMfMrties  kone^f  ooiiii«tenilii#iiB|MMtPM. 

ThiH^  oittitln  mortga^  rifatniiiriNr  rant  oMMljr  faj .fitiii^i«4ioliQ8iM4fa« 
teHnil,  iMlirittouiidtiig'Clie  «faMM»  of  My  set  bf  <the  lw«fat,r 
^had<^Mi<te w<w<g>gig M  hit <<iaorf f  hisnoti 
te4Mtato«b5'dMd,^iii<wHtiiifi.arftMi  year  to  yeotj  .^hen 
wlioh'iii»»bdairi*  upoii  this  sUbjwt,  omes  i^  i*iiigiihg  tiifrifcgalMud 
mniliUt  f%liti  «€' llie«iMVtgttgor«»dfaorlgi««e.  it  k  elwr  ^kt^rnhmfkikm 
IMiHKiKof ^madtt tM Itee, M lud  ik> litfe,  kt  kir.  te«tki fMMMt» ondfw s 
tkr^fMHtittl  MitftntMO  t6  dio  iiion|^ae«o.  Tho  imiyi^tia  iMfipmnr  to 
tMal  Htiflf  ttninl  of  Iho  niM'tipagor  m  a  tratpoMor,  ond  to^uklr^Miigti^^tt- 
IImm  irhlKmt  giving  a  ootioe  to  quit,  Keeeh  v.  iSblf  (j  )>>  ilafe,  dXfl^m  ▼. 
tkiimUadtr.  If  by  merely  giving  a  notioe,  the  mofmagw  aMty  aiafaB  .tlM 
Mttut,  his  tenant,  what  daseription  of  taaancy  is  cratfed!  Is  it  a  .tettaney 
hoKk  tho  time  of  notice,  or  from  the  preceding  qnattoiHky!  And  if  tko 
tenant  were  holding  under  a  tease  with  special  covenanted  wo«Ul  the 
faesiib)Mt  to  those ooranantsf  h  is  not  oontsnded  that  thoieoas 
bscoBM  the  tenant  of  tho  moftgagae»  hat  than  it  iMSi  be.>by 
hetwuen  the  partiea.  This  is  net  an  action  for  uao  and  oeenpataoo,  whioh 
OH^  sinnd  on  a  diftrent  footing ;  bat  mn  issne  is  nisedj  which  thfowa  i^poii 
Iha  teertgagea  tho  omu  of  proving  a  lenansy  at  a  certain  rant,  itew  v« 
mM6fm¥0  (A)  is  tory  diflivent  iiom  the  preseot  oaas^  hessnsa  there  the  lenM 
wis  inndoUdhre  the  mortgage^  and  the  tenaate  of  the  mortgagors  becaaaa  the 
tsaoHte  Ofiha  niortg«gee»  iaasnrooh  as  by  the  fltetote  4  AMf^$  c^  l€^  shi 
witenunent  was  tinneoessafy.  iV/ps  v.  Bwgg9i  which  is  reliodnpoA  on  t4he 
wtheroMo^  niMsty  decided  thai  the  asaigneas  of  a  nostgagaiv  MitootjosoMr 
■BirtsvADternnawte  wtenhavpfinid  thomoNgiifse^dlorBstisopC.thn'niorliwvik 
Tho  jtrigmedt  ibliimiid  bgr  Aspiqs  J^  would  oerteia4r'9»fa«r4odi9nds  Jtiua 
^0msrhBM«itss[ievideii  flvmliio  oontexty  that  the  teoMiksM^ 
applisd'tot  th^oaBB'«(  a  *lease  made  after  the  martgfig»t».-4Mfly;M  t. 
^omm^  {l)f'Ra§tm  ^^.Ifkmfkmfft  ««d  Pofiw^sn  'vii>.iypMw^»  »^Mw 
anthorities  id'snppdrt^of  Ihwpteiotif 's  tight  to  h«fo  this  ffikiffdej)ifoiiii<v» 

liOtfd'DiNaiAiti  C^M  nhw  deKvoved  the  jadgmawt  of  the  4ElMUt»frrThia«iena 
ivied  balbsd  mo  iit  the  BHem  (Summer  Assiies,  IMft.  Jtrwa«\Mai«^4l( 
f*pl«vmi  the  danmss  havfag  been  taken  by  a  mortgagao^  whohsihboooose 
MtB  previocBly  to  the  lease  granted  by  thd  mortgagor  to  plaintift  '.Xlio 
mortgago  moo^y  being  unpaid,  the  mortgagee  gave  aotifee'  tot  tho  f  nnssl  to 
pity  hinrtho  rent,  and  distnuned,  on  his  refusal  to  do  so.  Stfippadof  subw 
imnsiterial  droumitsnoss,  tho  question  was  thus  nsked^  nised,  whother  tho 
tenant  of  a  mortgagor,  by  vivtnecf  a  lease  posterior  to  the  mqiitgag^,  heopfwoa 
tenant  tp  the  mortgagee  as  soon  as  the  latter  gives  him  notM  thoi  tta^io  a 
tnongags^  M^  that  the  mooey.  bos  not  been  paid*  On  IhoL  aufkofityiPCt  Afm 
^i  Bi9§0,9aA  WaiUiivvB  t.  ^omsll^  I  was  of  opinioB»  al,  tho.itnik  H^  4h» 

'»"•-.  '      .iJt'M  iii  i-jiihitij:  ••• 

(»l.Doog.  ill:  (I)  a8ing4  5i,,ot  j>.^^^in;»  ^irfj    .. 
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^uwiwa  ttHHt  lie.i«iweKd.  in  Aet  affimiatite*    And  the  l«i«aig«  jotimm$  of       ^^^ 
tt»jii4gfiiiiiiltha  fbmier  dMe  nay  be  ihou^t  &o  wanriAt  tbe  «piRiMi»rCheiig|i        X^rAm 
tten  tke  %iM»4ien<weii^  wJielber  payoiQato  wen  proleQ(ed»  iM>fc  wbelher  (to      ^  *• 
BclaiieniJif>kadl9nik  and:  tfiHttt  arose.    O^ 

nwi»lv«flailioD»ti  an,  .hawchrern  neir  cenmced,  HhaU  b|r  :tte. mece  Aefa^ 
aaAUesiliai  die.tMlrl9a9a.inimey  nilnai^  itepliid#  tkeRneittaieeeatiiioikfoillir 
^Uiclukie the/ tenant  tekholdof  the  aMftfagea  {4uiit led  ia tbit ioiKilaaioft 
b^ith^  iiijd^ioe  wttthl  think  weuld  result  fna*  deoWriHg  thai  be^perteKaa 
ttfaifsiailesk  '.dis  agakist  the  morigai^,  .be;nyi4  take  poiaealicxi  ^ 
meoMiitiihe  cQKdi^o«  iabiohen ;  bat  if  he  chooses  to  perniit  biia  ta.ffeleia 
fiD9aeaaien^  and  to  leaae  the  premises  aa  oamer,  I  thiDk  he  cannot  afievusanda 
icM  Uie  lessee  thai  he  was  decei¥ed»  and  that  the  mortgagor  was  noi-Cke 
owtter,  Tbe  tenant  clearly  cannot  deny  his  lessor's  title*  or  protect  himaetf 
agBinsi  kiin  by  paying  bis  rent  to  any  other  person.  Can  the  law  then 
permit  another  to  come  forward  and  say,  ''  I  am  the  real  owner^  and  that 
efamcter  Vas  assnmed  by  the  mortgagor  by  my  consent :  whale  yoQ 
tlunigbt  you  were  dealing  with  himt  you  were  in  fiict  dealing  with  me ;  for 
the  rent  you  have  already  paid  to  hiro»  I  also  claim  the  right  to  distraint*' 
Th0  tenant's  attornment  is  at  least  necessary  to  create  this  relatiooy  and  we 
arwtsH  clearly  of  opinion  that  the  subsequent  attommeoty  which  was  proved 
in^s  easct  camiot  have  the  eflect  of  setting  up  the  asortgagee's  title  by  lelar- 
tioa  fnan  the  period  when  notice  was  given.  Thus  for  we  are  agrsad»  and 
tbe'#ule  must  be  made  abeolate  for  a  new  trial.  Bat  it  is  proper  to  stale  that 
the  delay  in  giving  our  judgment  has  been  ocGasioned»  in  a  great  degsee,  by 
asy  own-  doubt  of  the  soundness  of  a  doctrine^  which  was  stsoagly  piaaejl 
upenthe  Cburt  in  argument*  as  the  medium  by  which  the  result  msat  he 
attained.  This  argument  was»  that  the  mortgagee  may  alwajya  trefythetklhe 
iMMtg^igor,  and  alt  who  claim  wader  him,  as  treqiaaaeia  ;  assd  4hai^  for  that 
reason,  the  merigagoi^  lessee  cannot' become' tlip:timitioC  th»imeetgagee. 
My  learned  %fOthersfiie^  i  believe>  disposed <lo  asseat  >t0.  this  'psapoeitiDi^ 
#hii4ii  getierally apeakittg^  4s  certainiy  not  ie :be  qfuestmuedi'  Bnt».fota|y 
b^hi  pM,  I  #ish''to  gumd  myself  against  beiarundemto|Bd>  to  adopt  it  aa 
tinivefiM."  The  ecMtary  must,  I  thiak,  he  adn9tled,:that^in«rtgi«ieanMiyao 
bin^Jhymfillf  1^  his  own  conduct,  as  to  be  precluded  from  treating  the  mort- 
gagor's lessee  as  a  trespasser.  What  conduct  might  amount  to  a  recognition^ 
sasmarU  meto  b^  vather  matter  of  evidenee  than  oC  b^;  ,\mt  l.cpf|f#«i.|hat 
lDo9'^.*Hak0  appeara  to  me,  though  doubted  by  n^  bmthes  tdiiUdal*  in 
ifiM'T.'  tUndwaUadtft  to  be  well  decided.  I  am  hgr  no.  meads  .prepasal.ta 
ttdiliit  that  a  jury  would  not  be  warranted  in  inferriiig  a  rero^aitiouiof  the 
t^ntnt's  right  to  hold,  from  the  mere  circumstance  of  the  mort^ii^'a  know* 
Ifigiy  permitting  the  mortgagor  to  contiBue  the  appaiept  owner,  of  the 
pnennrtses,  es  before  the  mortgage,  and  to  -lease  them  out  exactly.aa  if  hia 
^perty  in  them  continued.  The  well-known  case  of  Ktitth  v«  Hail  is 
geoeMlffy  eon^idered  as  an  authority  the  other  way;  but  Lord  MoMtfieUmM 
net  kMMr%fiig  derwn  the  law  upon  the  sidject^  so  much  as  explainiaig  hia 
dWii  44^#  ^'ihe-iManner  in  which  mortgagor  and  fliartgi«aeaaman>niy  iP^gard 
one  another  in  fact.  I  must  add,  that  some  misconception  may  have  arisen 
on  this  subject,  front'  the  care  the  Courts  have  empfoyedikiaoiMctiig  an 
acknowledged  error  of  the  same  great  judge — ^tbe  error  of  riupposili^  Att  the 
ri^ht  to  recover  in  ejectment  could  depend  on  any  tiling  but  the  legal  right  of 
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<kM^VMk.  ptmmmkm.  Thn  most  lreq[iieiHly  follows  the  legal  estete»  dioi^  Lord 
KvAvs  Mtm$fUU  was  ditpowd,  in  toiBe  cues,  to  transfer  il  to  hn  m  wfaon  no 
mors  tlisD  SD  equitable  title  was  Tested.  A  atroog  sssertion  of  the  liglit  of 
tlie  mortgifeeb  in  radi  a  casei  against  th^  wotttg^gor^  iq9f^  hmJM  to  the 
nncioii,  tliat  ai  against  tUe  fonter,  not  ooiy  tb^  latter,  WA  dOimg  under 
lliai,  must  be  wroog-doerSf  witbout  adverting  to  tbe  possibility  of  the  rigbt  of 
possession  being  reoognised  in  anotber,  by  tbe  pmoo  eqjoying  tbe  legal 
estste. 

Rolsabeolate 

-     ■  ■].•>:•!'[ 


•     ».     >    .*t<tT 


.'.  i>.  •'*  10  Kii*  ''m   • 

:    :    :.<♦  f.^  i.r; 

.    .  ,    ,r  hnfi  ''•-*- 

•     :  •:  .f   -.  P!*  '-0 
•     '    ■/.  t 

.  '♦  >  •   IT. 
f,   'IV  «,  »    ;/  * 

•J  *u  b^iiTogaL'  '"' 

.:■  .<:  arit   icl  '.'^i 
•:   .1}.  .110  b>il.-»T  . 


.;:    mCOMOMAB  VACATIONy  ]f)i& :    i 

Oil  !i:o{[f/  lu   I"  •'     i    ^       ;     «.  -  •    •         '       •  :        .".    .     '    1  J*.    -■  •"   ..»•»•■    '  f' 
'lo  Jii^^n     »il  V^iVMVii  -:   ':     >';-    '' *    -'••?'    "'    .'*'    "^ '"'-    '    "^» 

Smith  t;.  Tyson. 

D0e  Z 

p^RROR  from  the  Ck»urt  of  Queetifs  Beneh.  A  ciutoin  is 

The  caie  was  argued  od  the  3d  Dwember,  before  Itndal,  C.  J.»  ^^';;;f 
Faughan,  J.,  Parke^  B.,  BoMonqaet  J.,  Alderstm,  B,,  Gumty,  B.,  and  CoA-  imon  the  watte 
WM,  J.,  by  W.  H.  WaUan  for  the  plaintiff  in  error,  and  CretnotU  for  the  d^  Miwud'bT  the 
lendant  in  error  (a\  loid  for  holding 

Cur.aA,.vuU.      SSCSfc.- 

and  place  posts 
ToiDAL,  C.  J.,  on  a  flnibsequent  daj  in  the  vacation,  delivered  judgment  as  then,  a  reason- 
follows  :-4n  this  case,  the  issues  raised  on  the  third  and  fifth  pleas,  which  go  ^^*|3^e  first, 
to  the  whole  action,  have  been  found  lor  the  defendant  below,  and  judgment  and  to  continue 
has  been  given  thereupon  accordingly,  in  his  favour;  and  this  writ  of  error  is  n^oahiettme 
brought  to  reverse  such  judgment,  on  the  ground  that  the  custom  set  forth  *^^)^  \Mio( 
in  those  pleas,  and  upon  which  the  whole  of  the  defendant's  justification  rests  payii«  him, 
is  unreasonable,  and  therefore  bad  in  law.  2S^*  ^ 

The  third  plea  (and  it  will  be  unnecessary  to  give  a  separate  consideration 
to  the  fifth,  as  the  same  objections  apply  equally  to  both)  begins  by  stating 
the  existence  of  a  &ir  by  prescription,  to  be  held  on  some  part  of  the  commons 
and  waste  grounds  of  the  manor  of  Wesiwardp  in  the  county  of  Cumberland^ 
to  be  f^pointed  for  that  purpose  by  the  lord  of  the  manor,  on  Monday  after 
the  Feast  of  Penteeoet  in  every  year,  and  afterwards,  on  each  alternate 
Monday^  until  the  feast  AU  Soi^  :  and  then  alleges  a  custom  within 
the  said  manor,  that  every  li^;e  subject  of  the  realm,  exercising  the  trade  or 
calling  of  a  victualler,  at  a  reasonable  time  before  the  first  day  of  the  fair,  had 
been  used  and  accustomed,  and  of  right  ought,  to  enter  upon  that  part  of  the 
commons  or  waste  grounds  which  had  been  set  out  for  holding  of  the  fair, 
and  for  the  more  oooveniently  carrying  on  his  trade,  to  erect  a  booth  and 
stall,  and  to  put  and  place  posts  and  tables  there,  and  to  continue  the  same, 
so  erected,  put,  and  placed,  until  a  reasonable  time  after  the  last  of  the  said 
fidrs  so  holdeo,  yielding  and  paying,  therefore,  to  the  lord  of  the  manor  for 
the  time  being,  the  sum  of  2if.,  when  lawfully  demanded.  The  plea  then 
proceeds  to  justify  the  trespasses  alleged  to  have  been  committed  under  this 
custom*  The  existence  of  the  prescriptive  right  to  the  (air  is  admitted  upon 
the  pleadings,  and  nothing  is  traversed  but  the  existence  of  the  custoB»  which 
custom  is  found  by  the  jury;  and  the  question  bdbre  us  is,  whether  the 
custom  u  a  good  custom,  or  unreasonable,  and,  therefore,  void  in  law.  It  is 
an  acknowledged  principle,  that  to  give  vaJidity  to  a  custom,  which  has  been 
well  described  to  be  '<  an  usage  which  obtains  the  force  of  law,  and  is  in  truth 

(a)  For  the  pleadings  in  this  case.     The  groimds  of  error  are  redted  in  the 
tiie  arguments  of  counwl,  and  aotbori-      judgment 
tics  relied  on,  see  W.  W.  &  D.  288. 


Ai^aM».  <felMb9b#««lUir*fHtiealff«shiet,orat»rtiealitft>tm^«^^ 

Smim       «Maii4iiiBS*«Ui*  Httmemmr  (aee  AMjrt'  Jb]9W<r,  9Sl>  Hi^-k  mat 

jiBttM'^MnMft MtofViifiMik     FfiMf  of  dl^fli^ wtf^tm n^tiiuMi  WHriTViuiinJ 

Uov  w«4eliwr^  mbIom  ii  MDMUMMei^r  aM ;  mdCMfeiim'qilMUiVlto 

viiick  th»  books  m  noi  dtogcter  sifeot  A  custom  fis  ML  ntMki6riSm» 
nsie^baoBtissitisoGMCforyt^*  paitiettlsr  mam  or  rate  of  lh»  <MiiMi 
hm;  fcr ■  *•  6m§u§iud0 o# og«<^ usTfawsfe/t  tigtofc primU CfimnhaUm'igjfiml^'' 
(£iitf«  S.87,)  OS  tbeeoMom  of  gSTelkind  and  descent;  vr,  9gA,-thtcbtmai 
of  Asi;  which  is  eonliwy  to  the  Isw  of  escheats :  nor  i§  s  custom  ilmfeasou* 
•fafe  bBcsnso  it  is  pcejndicisl  to  the  inteiesU  of  a  pritsto  mao»  ffit  he  iiMhe 
of  the  wMnmenwoairh ;  os  the  eoston  to  toni  the  ptougli'  «poa  As 
lof  MMther.ialhvoQrof  hiMbaodry;  orlo  dry  ne^6Kk\k^had,%t 
' of  JsMpg,  and  fcr  the  heneil  of  naTigatioo.  "''<  ' 

Bat,  oa  the  other  hand,  *  ewtom  that  is  oootrarj  to  the  pabfie  pMS,'iit' 
i^inrioiis  or  profiidieiai  to  the  nany,  and  beneidd  only  to  some  jwatlflilar 
perasQi  is  lepngnaiit  to  the  kw  of  reasost  for  it  conki  not  have  had  o  vtihiaii^' 
oUb  oitaHBenBenssBt.  As  a  eoslom  set  up  in  a  manor,  on  fAm  poK  df  the' 
h»i  Ihaft  the  onawMnei  cannot  timi  to  his  cattle  usftil  the  kH  haft  pttt  hi^liis 
oim» »  cfaaily  bad«  for  it  is  injnrioiis  to  the  nmltitnda,  and  tjiniHld  only  fo 
the  tord  (2  IT.  4,  8C>  Soaeostom  that  the  lotd  of  the  nmdr  shall  hkfiftSl£ 
for.ofisn^  poond  bleach  of  any  stranger  (Cook.  Dig.  ''Copyhold^  (8.  IS),  )  ori 
thsitholsfdof  the  manor  may  detam  o  distress  taken  upon  his  demeiibes, 
wttl  ime  bo  mads  for  the  dsnage  at  the  ford's  will  {Uiii.  s.  IJIi):  in  ei 
these  instsnces,  and  many  others,  similar  cttstoms,  whidi  are  to  be  found  m 
the  books,  tl|e  oualoas  themselsos  are  held  to  be  void,  on  fhe'^rotmd  of  their 
hoYmg  had  no  tenwwabie  oonwnenoement,  but  as  being  founded  in  wrong'sod 
usmppotim^  and  not  on  tho  folunlary  oonsent  of  the  people  1o  whom  tfiey  fo- 
kte*  Bat  thewmicnableocesof  the  castom,  in  the  present  case,  is  nbt  iih^* 
penehod  on  way  fround  cC  this  laturo.  The  present  cnstoih'iii;  dPfUSt,  m^ 
hwrna  of  the  many ;  and  the  only  party  against  whom  it  is  set  up,  aftidby 
whom  it  i$  now  opposed,  is  the  ford  of  the  manor.  '  "*  '    '     ^*t 

•  The  fronnds  upon  wbkih  this  csistom  is  contended  to  be'^d,  Oh  thb  ^^i^^ 
sent  occasion,  sppear  to  be  reducible  to  three ;  first,  that  it  is  so  geoeiti.'titar 
it  cmMea  to  be  a  custom,  or  plesdable  as  sudi,  but  is  part  of  the oomiaeit  kAr ; 
imcoDdly,  thaft  by  season  of  its  generality  and  extent,  it  cannot  be  cartM  idio^ 
MBCftrtiosi^  and  eaawit,  therefore,  be  conddered  as  a  reasonable  enstom  r-w^- 
UMfi  Ikli  tka  fight  claiMd  aSMUmto  to  a  profit  d  pmUkn  out  of^toniab  and' 
canpotf -therefoes,  badakned  as  •  cnstoamry  right.  •   .  -  -^  ^  '* • 

.As.iQitbeJssI  4>lriectami,  admitdng,  for  the  purpose  of  ^Rgbment^tkit  di 
oBfttdto,.  wUchiwanld  oomprahend  within  it  all  the  hegesobjeotsof  thewt«Wiu> 
WBoU  hi  bsd;ott.tiie  gnmndof  itsnmoonting  to  the  oomoiea  kw,tms  tlBide> 
tho.teston  befoseiis  is.not  of  that  descnptim ;  for,  in  tba  prafte^fiBusfom/^ 
thai^^ow  ifcscoiseatdptiBOS,  iriiMk  aeosasarily  limit  itogeiimaiitjLai.TUb|lsi»i: 
tias«ho.ohim.tliehBMfitof  iftmM*'beTkstuallers;  they  mastimiliiftTBlfow- 
coming  to  keep  the  fair,  and  they  must  come  at  the  praeise  period  of  the 
year  at  which  the  foir  js^dced.    Now,  under  the  descripti^Se^ftidMlhn^ 
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meotione^  in  tb^  copi/oiOf  we  omnot  amsider  that  Megj^Uigg$  tnlj-M^pefwib 
to b^ Qomff^hftt^  wh^jnaoqant  times^ »ppqMr tohiiw botptflWiieifcudhr 
^^^  4f|itfrnft(^9  !t^  ^«  S^^iUga  Jrvferrai  jUi-M^tiMMffivMnt^^  WirttMb  Ms 
l^ffiV'^^iK'^^^^^  H^  V^  th^lpogu8g»^  th9^tiMffti^«Ud»MiYlMW^ 
ap)i,.f^^,Ql}lj>i:^:iimlJ9  tbftof  ¥i^ii«lter.,!«l  muslibd  wldanteodbtMB 
94Xi^WjmnS^^^^  *^«^  -plOTOito.ABtlwnni 

by  law  to  keep  houses  of  eatafUyusent  lor.  tti0  |9i»bii*».  Thih  nwawitoitiiB 
cao^^^moe  ifKHm  t|i&  spplicatioft  of,  tho  oasn  of  J%M  v;  ihioMii^  <A),  ^#Vere 
be  ciUtooA  compiehondod  all  the  liego^  sut^B  oC  theorawn^  b6ia|^*iilr>itlie 
pwjilih  at  aoor  time*  But  it  is  aaid,  th^  the  nwOxer  ^  thtsB  vktiMltera'  1017 
be.  1^  laini;ey,  apd  the  apape  oceupied  by  eaeb  ao  graat«  a*  Ihat  the  whafe  jmti 
tioa  of  the  coounpny  set  out  for  tho  Ur,  may  be  takea  by  theflE>,'Ui  eiadiauM 
of  thereat.  If  thia  argomeot  were  to  prefail,  it  ia  aiaaifeat  that  it  wooU  be 
oquaPl  applioable  with  reapeci  to  every  partioular  btanoh  of  tmdara  who  fte» 
q^ant  the  lair.  The  aeMera  of  ooro,  or  of  cattle^  the  peraona  who  depaeit 
theif  .^tb^  the  ds^ra  in  earthenware  and  the  like^  night»  with  equalafaaar 
of  reason,  be  stated  by  possibility  to  bedoase  oecupiera  of  (he  nMe  gnmnd, 
to  tlfa  exchpipn  of  the  rest  But  it  ia  obrioua  thai  tUa  ia  net  an  aignnent 
a0MiNK  the  ouatoin  being  reasonable  in  ita  original  eomnuneemaot^  or  ^psinsl 
the  paaaariptaon  for  the  fair  being  a  reaaonable  preaeriplian,  it  la.an  ol^ynetioii 
opiy  na  to  the  anode  of  exereiaing  the  righta  ao  claimed,  whether  wniv  ibe 
Gnatam  or  the  preaeription.  An inoooveniance of  ihia daaeiiftionenH piotidn 
ita  own  aamedy ;  if  il  oceura  once,  it  will  not  be  likely  io  oeenr  agHb.  -'-  Ui» 
in  the  higbeat  degsae  inpiobaUe  that  it  ahonld  eter  oeour  at  iSt ,  AvUtlto 
pteiiooB  initiiry  will  at  all  times  prevent  ita  oeonrrencei  Afod-  in^  JSpmmi^ 
Ion  V.  Tojfhf  (e),  where  it  waa  otjeetedf  that  a  preaoription  w«a*anadrti«i, 
and^  therefore,  ton),  which  claimed  toU  for  a  alall  and  thd  .kmd»  ^'pat^ifse 
€$ged  §UUkam^9ui^i^  the  ol^tion  waa  not  allewed.;?  for  thia»  ifaiWaa  aaid; 
'' ahaH  be  aaoertained  l;y  the  usage  of  the  foir.^  And  theae  arapreaiMj^  the 
points  of  oqnsidenAion  to  whieb  the  jndgea  mnal  advnrt,;  when  eallHlttponrtai 
datemine  whether  the  ouatom  ia  void  or  not.  It  ia  not  .void  aa. being  againat 
law;  andif  alleged  to  be  wM^  because ineoayoniant». irna Aigb  dagme,  in  ita 
enijoyqipQti  and*  theietbre>  unreaaenabls^  thejr  wmstladir  tn  Ihojpoahabilitiea  o€ 
tbcf  #eie>  ipd  be  aatisfied  that  the  ineonTenienoa  is  .icaU  general' and.  eoolaii* 
aive*  before  they  hold  a  custeaa  bad  upon  that  ground^  which  a  jnrjrJiaaa 
Ibw4  ta  exiBt»  and  to  have  been  acted  upon,  from  beyond  the  liaaa  4f  legal 
nwmo|]^ 

Ae  lo^ihe  olijectbn,  that  this  ia  a  bad  cuatoai,  aa  a^ainat  tbe.oiMaBe^  the 
aoilj.  that- all  the  anthoritiea  confine  a  ckdm  under  a  oiiato«|i<  tBikna1]lem*n^ 
enaement  only,  whamaa  thia  is  a  matter  of  profit  «a>a/t<»a>aafci.'aaaamtf<bwB/ 
thaiJoamuat  be.diaAiirbed  by  the  eiectian  of  thaatatt  t  ad^taag  lUa  tt'%e* 
the  case,  which  ia  left  extremely  donhtfnl  ^on  the  piaadiiia  in  4hia-OM^7nt> 
tk  diatinolkm  between  thia  custom  and  otbara^  to  which  reiefenae  waaimtfe, 
ia^'that.it  gitna  a  edrtain  profit  to  the  owner  of  the  aoilr  for  fba*  Hae  of  ltaa» 
aame^  and  .whether  (hat.  ia  a  Ibll  canpenaaliod  o^notv.ia  aot  the'<|iaeil(nn[r.' 
Atthwcaiif  >ftfaae  at  whfeb  this  coatmn  oHgiDaiea#  itmayhaaabaenapsiiat^) 
the  Iprdi^'  and^  iat  fdl.erenla,  it  onajr  harebeeii'ah'O^JBet  to'htm^  wM^asapeati 
ta*the>pi«fita'b0  hia  ftir,  to  give  eneontagemeat 'to  thoai  whofwwold  erect' 
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larUwtntaitMiHMiitorslrai^Bnoonuiff  totteiir.  U  is 
daw  Ihtt  a  proicriptioa  for  aoHrtain  toll«  by  wayof  itallag^  is good»  Mlwitb> 
■tiiiding  toll  Mid  stallage  are  dilereat  tliiDg«»  as  was  held  in  the  cms  of 
Bmmm§i9tk  ▼.  Ta^,  aboTa  refemd  to ;  and  if  the  lord  of  the  (air  can  jm- 
iify  distraining  for  such  toU,  under  a  prescription,  there  seens  no  resoon  why 
the  parson  who  uses,  the  sta11»  on  payment  of  the  tolla,  and  who  cannot  pre- 
scriba  in  a  fna  estals^  or  in  himself  and  hisanoestors»  beiac*ftteQeer»  ihoald 
not  justify  such  a  custom  as  the  present.  The  custom*  in  &cty  cobms  at  hst 
to  sn  agreement^  whidi  has  been  evidenoed  by  such  repeated  acts  of  saseots, 
an  both  sides»  ftom  the  earliest  times,  beginning  before  time  of  memory,  and 
eontinoing  down  to  our  own  times,  that  it  has  become  the  law  of  the  pirtica- 
larplaoe.  We,  therefore,  think  the  custom  set  out  on  the  pleadings  is  s  good 
cnston,  and  ailirm  the  judgment  of  the  Court  of  QtMsn^t  B§nek. 

Judgment  sfEmed. ' 


R?ID  OF  SITTINGS  AFTER   MICHAELMAS  TEKM. 


DIGEST 


CASES    REPORTED    IN    THIS   VOLUME. 


ACCOUNT  STATE  I>.— See  Evipbnce,  2. 
ADMINISTRATOR,— See  Executor,  1,  2. 

AFFIDAVIT.— See  Arbitbation,  11, 15,  16. 
—Attorney,  19,  20,  31,  38.  — Bail,  5.— 
Certiorari,  6.— Court  of  Requests,  4. — 
Libel.— Prisoner,  3,  9.— Sessions,  11. 

I.  Affidavit  of  Debt. 

1.  An  affidavit  of  debt,  statins  a  certain  sum 
to  be  due  by  the  defendant  to  the  deponent "  upon 
an  account  stated  between  them,"  is  good.  Bal- 
mano  v.  May^  38. 

2.  An  affidavit  of  debt,  stating  a  sum  to  be 
due  by  the  deiendant  to  the  plaintiff  '*  upon  and 
for  the  balance  of  account  between  the  defendant 
and  the  plaintiff,"  is  bad.    JonM  v.  CoUint^  187. 

3.  If  an  affidavit  of  debt  states  two  distinct 
debts,  one  of  which  is  informally  sworn  to,  the 
defendant  may  yet  be  detained  for  the  other,  and 
shall  not  be  discharged  out  of  custody.    Id, 

4.  An  affidavit  of  debt,  sUting  that  the  de- 
fendant is  indebted  in  the  sum  of  304/.  4«.  7d. 
for  principal  and  interest,  due  by  virtue  of  an 
indenture,  whereby  the  defendant  covenanted  to 
pay  the  sum  of  300/.  and  interest,  sufficiently 
shows  how  much  is  due  for  principal,  and  how 
much  for  interest.    Id, 

5.  An  affidavit  of  debt  on  a  bill  of  exchange 
against  an  indorser,  omitting  to  state  a  default  in 
the  acceptor,  is  bad ;  and  stating  that  the  amount 
is  now  due  and  unpaid  to  the  plaintiff,  is  not 
sufficient    Id, 

6.  In  an  affidavit  of  debt  on  a  bill  of  exchange 
against  the  acceptor^  it  is  not  necessary  to  state 
that  the  bill  is  unpaid.    King  v.  Sackett,  341. 

II.  Other' Affidavits. 

7.  The  affidavit  to  discharge  a  defendant  out 
of  custody,  under  the  48  Geo.  3,  c.  123,  for  a 
debt,  on  a  judgment  recovered  in  an  inferior 
Court,  need  not  be  intituled  in  the  cause.  MomUtm 
v.  White,  44. 

8.  Where  an  action  is  referred  to  an  arbitra- 
tor, who  is  al60  to  order  what  should  be  done  by 


the  parties,  an  affidavit  to  support  a  rule  for  an 
attachment  for  noii* performance  of  what  the  ar- 
bitrator directed  the  parties  should  do,  must  be 
intituled  in  the  cause.  Doe  d.  Clarke  v.  StU- 
well,  44. 

9.  Where  trustees  sue  in  the  name  of  their 
clerk,  under  an  Act  of  Parliament,  it  is  unneces- 
sary to  describe  the  character  in  which  the  clerk 
sues,  in  the  title  of  an  affidavit.  Marshal  v. 
Adams,  296, 

10.  An  objection  of  the  want  of  such  a  des- 
cription cannot  be  supported,  unless  it  is  shown 
clearly  to  the  Court  in  what  way  the  plaintiff 
was  named  in  the  writ    Id, 

11.  If  an  affidavit,  filed  in  opposition  to  a  rule 
nisi,  omits  the  deponent's  addition,  the  Court 
will  enlarge  the  rule,  to  allow  it  to  be  amended. 
Marriott  v.  Chapman,  309. 

12.  An  objection  to  an  affidavit,  that  it  was 
sworn  before  the  attorney  in  the  cause,  is  made 
sufficiently  to  appear  by  the  general  declarations 
of  the  party  himself,  though  it  is  not  positively 
stated  ne  was  the  attorney  at  the  time  the  affi- 
davit was  sworn.    Haddock  v.  WiUiams,  415. 

13.  An  affidavit  stating  that  the  deponent  had 
received  the  paper  annexed,  purporting  to  be  a 
copy  of  the  notes  of  the  under-sneriff,  and  that 
it  was  marked  as  a  true  copy,  which  the  de- 
ponent believed  to  be  true,  is  not  a  sufficient 
verification  of  the  under-sheriff's  notes  of  what 
took  place  on  a  writ  of  inquiry.  Alien  v.  Jude, 
49. 

14.  Where  an  affidavit  contains  an  ambigu- 
ous word,  the  Court  will  not  construe  it  to  bear 
the  same  meaning  as  some  more  appropriate  and 
well  known  term,  which  might  have  been  used. 
The  Que^n  v.  The  Manchester  and  Leeds  Rail- 
way Company,  458. 

AMENDMENT. 

1 .  A  declaration  on  a  charter-party,  set  out  the 
charter-party  with  certain  memoranda  indorsed. 
It  then  alleged  mutual  promises,  and  added  a 
promise  on  the  part  of  the  defendant,  which  was 
intended  merely  as  a  formal  statement  of  the 
legal  effect  of  the  charter-party  and  memoranda. 
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The  gtatement  was  wrong,  and  die  juilge  at  the 
trial  alkmed  the  aildecl  pramue  to  be  aroended, 
ao  that  it  stated  the  legal  efieot  renrceOy  i^HMy 
that  such  was  the  proper  oimiee  to  he  adopted. 
WkitweU  V.  Sh09r,  389. 

9.  i9^Mp,thattheatatemeBftof  IfaelegaleAet, 
though  nefcrlMrsi  eonect,  ii  not  necenary.aftcr 
aettitigoat  the  whole  of  the  written  oontraot,  and 
allegiog  mutual  ptoiMiea.    /d. 

ANNUITY. 

'Ulien  a  nominal  congideration  of  10«.  la  paid 
to  a  surety,  who  is  a  party  to  an  annuity  deed, 
the  tnemonal  reqirired  by  53  G.  S,  c.  141,  a.  S, 
is  sufficient^  altfiough  the  lOa*  be  not  stated  as 
fbrmitig  part  of  the  oondderation  money.  Few 
T.  BacMunue,  058. 

APP£AL.—8ee  Borouob  Ratil— Sesbionb,  1, 

8,3,4,5,6,7,8,10,  11,18. 

1.  The  town*clerk  is  liie  proper  renieaentative 
of  the  town  eoiuicil,  and  thmrore  Whete  an  ap- 
peal is  made  against  borough  rate,  the  notice  of 
appeal  must  w  served  on  niro,  and  not  on  the 
clerk  of  the  peace  for  the  borough ;  for  though 
the  Municipal  Act  refers  to,  and  incorporates 
the  provisions  of  the  Acts  relating  to  county 
rates,  it  does  so  in  substance  only,  and  not  lite- 
rally, ne  Queen  v.  the  Recorder  ofCaermar- 
Cft0n,888. 

8.  The  Sutute  59  6. 3,  c.  134.  a.  39,  authoriies 
the  commissioners  for  building  churches  to  stop 
up  unnecessary  foot-paths,  on  notice  being  given 
in  manner  ana  form  prescribed  bv  55  G.  3,  c68. 
Schedtxle  (H.)  in  that  Act  contsms  the  form  of 
notice,  which  concludes  with  stating  that  the 
order  will,  at  the  next  Quarter  SessionB,  be  con- 
firmedi  vnleas,  upon  appeal  against  it,  to  be  dien 
made,  it  be  otherwise  oelermined.  The  59  G«  3, 
c.  13i«  itself  contains  no  provision  relative  to  an 
appeal: — Heldy  that  right  of  appeal  waa  not 
given.     The  Queen  V  Stock,  S9^ 

APPRENTICE.— See  Poon,  T,  11. 

APOTHECARY. 

An  Apothecary  may  charge  for  attendance, 
and  slso  for  medicines;  and  the  question  for 
the  jury  is,  whether  the  charges  made  afford 
him  a  reasonable  remuneration^  for  hia  services. 
MoTjfan  v.  Hailen,  370. 

ARBITRATION. —See    Atfidavit,    8.— 

COST^  16, 

1.  An  action  of  replevin  and  two  ejectments, 
were  referred  by  articles  of  agreement,  and  the 
costs  were  to  abide  the  event  of  the  award, 
and  to  be  paid  at  the  time,  and  in  the  manner 
directed  by  the  arbitrators.  They  awarded  as  to 
two  actions,  in  favour  of  one  party,  and  as  to  the 
third  in  favour  of  the  other,  and  directed  the 
costs  of  each  to  be  paid  to  the  sucoessfnl  party 
in  each,  at  a  certain  tiine  and  place:  Held,  tfada 


awttfd  aa  to  the  ooata  waa  good.  Jenee  j.PoweU, 
00. 

8.  The  sabmiflsion  authoriaed  the  arbimtoii 
to  discontinue  the  actions,  and  to  make  any  ordeit 
aa  to  the  time  and  terara  of  the  diseoutinnance. 
The  arbitrators  directed  all  the  actiooa  to  eeaar, 
and  that  the  defendant  in  one  of  the  ^ectments 
ahould  give  up  the  premises  sought  to  be  re- 
oovered^  and  if  not,  that  jndgment  should  be 
entered  up  against  mm : — Beta,  that  thia  direc- 
tion, aa  to  entering  up  the  judgment,  was  not  a 
ground  for  setting  aside  the  award.    Id. 

3.  The  bailiff  in  the  replevm  auit,  and  one  of 
the  lessors  of  the  plaiBtiff  in  both  cjectmenta, 
were  not  partiea  to  the  referenee,and  tiao  others 
of  the  lenora  were  mhxwa  i-^ileld,  tbat  theae 
were  not  grounda  for  aetdng  aside  the  award.  /dL 

4.  An  enlargement  of  the  time  of  reference, 
made  subsequently  to  the  time  witiiin  whidi  die 
award  ought  to  have  been  made  had  expired, 
but  with  me  consent  of  all  parties,  is  good.    Id, 

5.  On  a  rule  to  aet  aside  an  award  on  the 
ground  that  it  is  not  final,  it  must  be  pointed 
out  in  the  rule  in  what  respect  it  is  not  final.  Id, 

0.  A  cause  waa  refeued,  the  coats  to  abide  the 
event ;  and  it  was  agreed  that  the  oarty  in  wfaooe 
favour  the  award  was  made,  should  be  at  libeny 
to  sign  final  judgment  for  the  amount,  pa^^abje 
under  the  award,  and  tax  his  costs,  and  iaaae 
execution  thereon  for  such  amount,  together  with 
such  costs : — i/e/tf  ,  that  the  award  bein^  in  favour 
of  the  defendant,  power  waa  given  lum  to  si^ 
judgment.    Magge  v.  Togeton, 

7.  Where  two  parte  of  a  aabmisskm  to  icfer- 
ence  were  executed,  on  one  of  which  only  the 
arbitrator  indorsed  the  enlargement  of  the  time 
for  maldDR  the  award,  the  Court  compiled  the 
party  in  whose  possession  it  was  to  make  it  a  rule 
of  Court.    In  re  Smith,  311. 

8.  The  enlarnementa  of  the  time  for  makiiig 
an  award  are  to  oe  cooMdered  aa  part  of  the  aub- 
mission,    /d. 

9.  An  action  of  ejectment  on  two  eewerel  de- 
mises, and  all  matters  in  difference  in  the  csvae, 
were  referred  to  an  arbitrator ;  coats  to  abide  the 
event,  which  being  in  favour  of  the  [dainiiil^  he 
was  to  be  at  liberty  to  sign  judgment  as  if  the 
cause  had  been  tried  at  Niei  Pritte,  and  to  imae 
a  writ  of  possession,  and  proceed  in  the  nsaial 
way  for  tne  costs  of  the  judgment  Neither 
party  was  to  bring  a  writ  of  errer.  In  JvgvM, 
1837,  the  arbitrator  awarded  that  the  plahitifir 
was  entiiled  to  a  certain  part  of  the  lantie  eey^t 
to  be  recovered  in  the  aetum^  which  he  desciifaed 
and  iUurtrated  by  a  plan  forming  part  of  the 
award.  He  awarded  nothing  as  to  dam^^es. 
Judgment  having  been  entered  np  on  the  award, 
the  defendants,  in  H,  T.  1838,  obtained  a  rale 
to  set  aside  the  judgment,  and  restrained  the 
plaintiff* from  issuing  execittioo  i-^UM,  ist,  tbat 
the  defendanta  could  take  advantage  of  &uch  ol;- 
jections  only  as  appeared  en  the  face  of  the 
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award:  fid,  that  tlw  award,  becanae  H  drtar- 
rained  as  to  part  only  of  the  matters  in  difference, 
Wat  bad^  not  bemg  final ;  8d,  that  it  was  also 
bad,  because  it  did  not  find  on  which  demise 
the  plamtifFwas  entitled  to  recover;  and  4th, 
SemblB,  that  it  was  also  bad,  because  it  did  not 
award  damages  to  the  plaintiff'.  Doe,  d.  Mad- 
kins  T.  HarMT,  348. 

10.  The  plaintiff^  agreed  to  purchase  a  piece 
of  ground  of  the  defendant,  the  title  to  be  made 
out  to  the  satisfaction  of  the  plaintiff 's  solicitor. 
Disputes  having  arisen  between  the  parties,  re- 
lating to  the  sufficiency  of  some  of  them,  the 
title  to  the  land,  and  all  matters  in  difference 
were  referred  to  afbitratieD ;  and  the  arbitrator, 
amongst  other  things,  directed  that  the  defendant 
abould  convey  the  kind  to  the  plaintiff,  and  that 
he  should  also  give  him  a  bond  of  indemnity 
against  any  defect  in  the  title : — Held,  that  the 
award  was  bad,  as  not  being  final :  and  that  the 
arbitrator  had  exceeded  his  authority.  Ross  v. 
Boards,  376. 

11.  A  rule  to  set  aside  an  avrard  under  the 
Statute  9  &  10  W.  3,  c  Ifi,  cannot  be  amended 
by  drawing  it  up  and  reading  an  additional  affi-> 
davit,  which  is  not  sworn  until  the  last  day  of 
the  Term  next  after  the  award  is  made.  Jn  re 
HoUmoay,  405. 

12.  A  motion  to  set  aside  an  award,  under  the 
Stat.  9  &  10  W.  3,  c.  15,  made  in  the  second 
Term  after  the  award  is  made,  is  too  late,  even 
where  one  party,  by  retaining  the  submission, 
has  delayed  the  other  party  from  making  it  a 
rule  of  Court.    In  re  Smith,  406. 

13.  An  attachment  cannot  be  issued  for  non- 
payment of  a  sum  pursuant  to  an  award,  if  the 
award  does  not  contain  an  express  order  to  pay 
the  sum  which  is  awarded  to  be  due.  In  re  Sea- 
ward, 410. 

14.  By  an  award  the  arbitrator  directed  the 
defendant,  in  consideration  of  15/.  to  be  naid  by 
the  pkdntiff'forthwith,  at  the  cost  of  the  plaintiff, 
out  of  Court,  to  surrender  certain  copyhold  pre- 
mises to  the  plaintiff,  his  heirs  and  assigns.  It 
ai^ared  that  the  defendant  had  been  required 
ta  make  the  surrender,  and  had  been  informed 
that  upon  making  it,  the  15/.  and  the  costs  inci- 
dent to  the  surrender,  would  be  paid  by  the  plain- 
tiff. No  surrender  having  been  made,  the  Court 
granted  an  attachment  against  the  defendant  for 
ntfB-performance  of  the  award.  Doe,  dem.  Clarke 
r.  JSUiimU,  532^.* 

15.  In  the  absence  of  any  thing  to  the  con- 
trary, and  where  an  affidavit  is  made  by  the 
attesting  witness,  that  the  award  was  nuKle  and 
pubhshed,  without  stating  when,  the  Court  will 
presume  that  it  was  made  and  published  on  the 
day  on  which  it  purporte  to  have  been  ezecated. 
Id. 

1  ^.  Tt  is  no  objection  to  an  affidavit  of  the  doe 
execution  of  an  award,  that  it  was  sworn  more 
than  a  year  before  the  motion  for  an  attachment 
was  made.    Id, 


19.  iinapipt>iiitmeiil«faniinpireby]ot,ooii* 
sented  to  by  theattomiea'  derks,  but  not  by  the 
attomies  themarives,  nor  by  the  elients,  is  bad. 
In  the  matter  i^  Modems  v.  Drevr^f  540. 

18.  Where  the  time  for  makii^  an  award  has 
been  purposely  snfferad  to  expire  without  en* 
krging  it,  the  Gonrt  haa  no  power,  under  the 
Statute  3  &  4  WflL  4^  c^  4%  84  3»i  to  compel  a 
party  to  consent  to  the  aihitiator  pooosediag  with 
the  reference.    Doe,  dem.  Jones  v.  Powell,  553* 

ARREST^— Seb  Costs,  li,  IS,  17.-PL»An- 

ING,  14. 

1.  A  defendant  was  arrested  on  a  ca*  sa.  on 
the  18th  of  J^yi  and  in  Hilary  Term,  sf  plied 
to  the  Court  to  be  discharged  out  of  custody^on 
the  sround  that  the  ca.  sa.  was  not  indorsed 
with  nis  place  of  abode  and  ttdditian : — Held, 
that  the  appMcation  waa  too  late.  Esdaile  v. 
Davis,  S6. 

2.  Qaetre,  whether  that  is  an  omission,  which 
die  defendant  can  take  advantage  oH    Id. 

3.  If  a  defendant  is  arrested  on  a  test,  ca,  so., 
no  original  ca.  sa.  having  issued,  it  may  be  sup- 
plied after  a  rule  nisi  to  discharge  the  defendant 
out  of  custody  for  the  defect,  has  been  obtained. 
Id, 

4.  If  a  defendant  has  been  arrested  on  a  writ 
of  attachment,  in  which  a  wrong  christian  name 
is  by  mistake  given  him,  the  Court  will  dis- 
charge him,  even  though  the  mistake  has  been 
corrected  by  the  ordet  of  a  Judge.  The  Queen 
v.  Burgess,  46. 

5.  The  defendant  may  be  retaken  on  the  writ 
as  amended,"  but  he  must,  in  the  first  instance, 
be  actually  disohatged.    Id. 

6.  After  a  defendant  has  been  diarged  in 
execution  for  a  kmg  time,  it  is  too  latt  to  object 
to  the  regularity  of  the  arrest  on  the  mesne  pro- 
cess.   Cross  V.  Marsh,  54- 

7.  A  judge's  order  for  detaining  a  defendant  in 
custody,  und^  1  &  S  Vic.^.  110,  '^  ^lkUi  he  shall 
give  bail  in  the  sum  of  3000/.  in  this  action,  or 
until  further  urder,"  in  bad,  Boddington  v. 
Woodkg,  660. 

ASSIGNMENT.— Sb«  IifaoLYisirr,  2,  3,  4. 

ASSUMPSIT.— See  Corporation,  l.--GtrA- 
BANTBB,  2.— Pleading,  1,  2,  10, 15, 17,  19, 
89,  33,  36,  41. 

ATTACHMENT.-See  Arrest,  4,  5.    Arbi- 
tration, 13, 14. 

1.  The  Court  will  not  grant  an  attachment 
for  non-payment  of  costs,  against  a  married 
woman,  who  jo'mtly  with  her  husband  is  a  party 
in  a  suit.    Doe,  dem.  Allanson  v.  Camfield,  183. 

2L  If  a  sheriff  taioes  a  bsal-bond,  with  one 
security  only,  the  Court,  will  not  set  aside  an 
attachment  agttnitthe  shehfi'  for  not  bringing 
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in  the  bocly,  if  the  ap^cation  is  made  by  the 
sheriff' himself^  but  they  will  do  so.  If  the  i^H- 
cation  is  made  by  the  bail.  TVie  Queen  y.  The 
Sheriff  of  Middlegeje,  414. 

3.  An  attachmeBl  may  be  •bteined  against 
the  sherifiT  for  not  brioging  in  the  body,  not- 
withstanding the  Stat.  1  &  9  VicL  c.  110,  for  a 
default  before  that  Stat,  came  into  operation. 
The  Queen  against  the  Sher\ff  of  AiidcUewXj 
403. 

4.  A  judj^e's  order  was  obtained  for  referring 
an  attorney  s  bill  for  taxation,  which  directed 
that  "upon  payment,"  the  attorney  should  de- 
liTcr  up  alt  deeds.  The  order  was  made  a  rule 
of  Court,  but  not  the  usual  submission  by  the 
client  in  the  Judge's  book:— /Ml,  that  the 
wonit,  '*  apon  payment,"  in  the  judge's  order, 
did  not  raise  an  implied  undertaking  on  the  part 
of  the  client  to  pay,  sind  that  therefore  an  attach- 
ment could  not  be  issued  for  non-payment 
rrice  V.  Phikox,  558. 

5.  Where  a  demand  of  money  is  made  pur- 
suant to  a  mk  of  Court  and  the  Master's  aUo- 
catnr,  under  a  power  of  attorney,  a  copy  of  the 
power  of  attorney  must  be  left,  in  order  to  bring 
the  party  into  contempt  for  non-payment.  Doe^ 
dero.  Cope  v.  Johnson,  549. 

6.  Rule  granted  fbr  an  attachment  for  non- 
payment of  costs  to  a  high -sheriff^,  where  the 
demand  wm  made  under  a  power  of  attorney 
given  by  the  under-sheriff' after  the  high-sheriff 
had  gone  out  of  offioe.  The  Queen  v,  Mattey, 
176. 

7.  If  a  witness  who  has  been  served  with  a 
subpoena  leaves  the  Court  with  the  leave  of  the 
attorney  in  the  cause,  and  tlie  cause  is  called  on 
while  he  is  absent,  it  is  not  a  contempt  of  the 
Court,  on  which  attachment  will  be  issued. 
Farrar  v.  Keat,  43. 

ATTORNEY.-See  Affidavit,  12.— Attach- 
MKNT,  4. — Costs,  29. — Evioknck,  1. — Par- 
T1K8  TO  Actions.— Ph A  CTicK,  13,  15,  24,  25. 

— PRlBONiai,  13.— SksSIOWS,  2.-*-Vl8NlTE. 

I.   EXAMIKATIOK  AtiD  AdMISSION. 

I.  A  person  who  is  under  age,  cannot  be 
examined  for  admission  as  an  attorney.  Ejp 
parte  Cragg,  34. 

£.  A  person  who  cannot  be  examined  in  the 
Term  for  which  he  has  given  notice,  on  account 
of  illness,  may  he  examined  the  following  Terra, 
on  giving  fresh  notices  for  his  admission  on  the 
last  (lay  of  that  Term.    Ex  parte  WUgox,  34. 

3.  AV'here  a  person  was  prevented  coming  up 
to  town  for  ad  mission  as  an  attorney  in  the  Term 
for  which  he  had  given  regular  notice,  the  Court 
allowed  fresh  notices,  which  had  not  been  given 
three  days  before  the  Term  for  admission  in  the 
following  Term,  to  be  deemed  good  notices. 
/'>  pfrtr  Biiicfc,  5i6. 

4.  Where  one  of  the  notices  for  admission  as 


an  attorney  had  been  omitted  to  be  gitmby  the 
neglect  of  a  London  agent,  the  Cmivt  allowed 
the  party  to  be  eiamiufd.  Jix  parte  Brigife, 
33. 

5.  A  person  who  cannot  be  admitted  as  an 
attorney  in  the  Term  for  which  he  has  p^tn 
notice,  on  account  of  illness,  may  be  admitted 
the  next  Term«    Ex  parte  Thompson,  S3. 

6.  Where  a  nodce  of  admission  of  a  peraoR 
aa  an  attorney  by  mistake  mentioDB  onlv  one  of 
two  attomiea  to  whom  die  person  had  0erved 
his  time,  the  Court  will  allow  it  to  be  amended. 
Ex  parte  Collins,  173. 

7.  Older  made  that  a  penoo  might  be  al- 
lowed to  give  ntcnc  pro  tutie,  the  answer,  re- 
quired previous  to  his  being  admitted  aa  aa 
attorney,  where  he  had  been  prevented  obtaining 
them  by  the  unexpected  delay  of  the  person  he 
had  served,  in  returning  to  London,  Ex  parte 
Lyons,  174. 

8.  Where  the  first  day  of  Eaeter  Term  fell 
on  Easter  Sunday,  a  notice  foradmiiaioa  of  an 
attorney  left  at  the  master's  offioe  three  days 
before  the  foUowing  Wednesday^  was  aUowed  to 
be  a  good  notice,  under  the  5tn  rule  of  H.  T. 
6  W.  4.    Ex  parte  Bayky,  175. 

9«  A  person  may  be  examined  for  admission 
as  an  attorney,  though  he  has  been  absent  from 
his  master  8  service  above  a  year,  on  aecoant  of 
ill  health.    Ex  parte  Hodge,  403. 

10.  An  attorney  having  died,  nine  months 
elapsed  before  his  articl^  cleric  was  assigned 
over,  during  which  time  he  served  in  the  same 
office^  and  also  served  nine  months  after  the 
expiration  of  five  years:— jyeW.  that  he  might 
be  admitted  aa  an  attorney.  Ex  parte  John- 
son, 404. 

11.  When  a  person  was  refused  his  certificate 
for  admission  as  an  attorney,  bythe  examiners 
appointed  by  Reg.  HU.  T^  6  W.  4,  he  must 
give  a  Term's  notice  of  hia  intention  to  be  re* 
examined.    Ex  parte  Eenry,  685. 

12.  Where  a  person  was  refused  his  certifi- 
cate for  admission  aa  an  attorney  by  the  ex- 
aminers, the  Court  allowed  him,  undv  particu- 
lar circumstances,  to  be  examined  again  the 
following  Term,  without  giving  fresh  notices. 
Ex  parte  Prosser,  174- — Ex  parte  MuUitts, 
547. 

13.  The  object  an  attorney  baa  for  being 
struck  off  the  roll  need  not  be  stated  on  thHe 
affidavit  in  support  of  his  application  for  that 
purpose.     Ex  parte  Chamock^  548. 

II.  Re-aosiissiok. 

14.  Held,  that  no  further  indulgence  could 
be  granted  on  the  re-admission  of  attomiea,  on 
the  ground  of  ignorance  of  the  6th  rule  of  H. 
T.  6  W.  4.    Ex  parte  Jesse,  173 

15.  If  an  attorney  has  practised  while  off  the 
roll,  though  by  mere  misuke,  the  Court  will  not 
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re-admit  him  without  imporing  a  nominal  fine. 
Ex  parte  King^  S7. 

16.  A  person  who,  by  a  mistake  in  not  taking 
out  his  annual  certificate^  is  off  the  roll  for  a  few 
days,  cannot  be  ve^mitted  in  Hilary  Term 
without  giving  the  usual  notices.  £jf  parte 
Snithere,  33. 

17  Where  an  attorney's  derk  fraudulently 
took  out  bis  master's  eertkScate,  some  years  pre- 
viously^  on  a  wrong  amount  of  stamp,  the  Court 
allowed  the  attorney  to  be  admitted  without 
giying  the  uaaal  notices.    Ejp  parte  Lewie,  405. 

18.  A  person  who  has  been  admitted  an  attor- 
ney above  twenty  years,  but  who  never  took  out 
a  certificate  or  practised,  need  not  be  re-admitted 
before  he  can  take  out  his  certificate.  Ex  parte 
Marehal^  192. 

19.  Where  a  person  who  gave  notice  for  his 
re-admission  as  an  attorney  earlier  than  was 
necessary,  omitted  to  file  the  necessary  affidavit 
at  the  eame  time,  but  tendered  it  afterwards,  at 
a  time  when  it  would  have  been  sufficiently  early 
to  have  given  the  notice,  the  Court  allowed  it  to 
be  received.     Ex  parte  Hammond,  5i6. 

20.  Where  the  copy  of  the  affidavit  required 
previous  to  the  re-admission  of  an  attorney  had 
been  by  mistake  omitted  to  be  left  with  the  chief 
jttsticels  clerk,  the  party  was  nevertheless  allowed 
to  be  re-admitted.    Ex  parte  Atkineon,  87. 

III.  Bill  op  Costs.*- See  Attachment  4, 
Evidence  i,  99,  Pleading  S3. 

21.  A  charge  in  an  attorney's  bill  for  serving 
a  subpoena  on  a  witness,  is  not  a  taxable  item. 
Trisidder  v.  Smithy  51. 

22.  A  residuary  legatee,  cannot  have  the  bill 
of  an  attorney  employed  by  the  executor  taxed. 
Doey  d.  Selwoad  v.  Bamee,  52. 

23.  A  charge  by  an  attorney  for  business  done 
before  the  Court  of  Review  m  Bankruptcy,  re- 
quires that  a  signed  bOl  should  be  deUvered 
before  action  brought.    Hare  v.  Adame,  77. 

24.  The  Statute  2  Geo.  2,  c.  23,  s.  23,  requires 
an  attorney's  bill  to  be  deUvered  **  one  month  or 
more  "  before  an  action  shall  be  commenced  to 
recover  it: — Hetd^  that  the  month  is  to  be  com- 

Suted  exclusive  of  the  day  on  which  the  bill  is 
elivered.    Blunt  v.  Heslop,  461. 

25.  Application  for  the  costs  of  taxation  of  an 
attorney  s  bill  of  costs  may  be  made  before  a  judge 
at  chambers.    Sykes  v.  Afacliee,  346. 

26.  On  a  rule,  calling  on  an  attorney  to  show 
cause  why  he  should  not  pay  the  costs  of  taxation 
of  his  bill  of  costs,  one-sixth  having  been  taxed 
off,  the  Court  will  not  enter  into  a  ouestion  as  to 
the  allocatur  having  been  obtained  contrary  to 
good  faith.    Sunnburn  v.  Hewitt,  413. 

2r.  The  Court  will  not,  on  such  a  rule,  allow 
items  to  be  added  to  the  bill,  which  the  attorney 
might  have  claimed  previously.    Id, 


28.  The  client  is  entitled  to  the  costs  of  taxa- 
tion, though  5d,  only  more  than  one-sixth  has 
been  taxed  off.    Id. 

IV.  ScaofART  Apkwations. 

29.  An  attorney  is  liable  to  the  summary  ju- 
risdiction of  the  Court,  for  any  thing  he  may 
have  done  while  on  the  roll,  even  though  he  may 
have  been  off  the  roll  some  time.  Simee  v. 
Gihbs,  40. 

30.  It  is  therefore  sufficient,  if  it  appears  on 
the  affidavits  in  suppott  of  a  summary  applica- 
tion against  an  attorney,  tliat  he  was  an  attorney 
of  the  Court  some  years  previously.    Id, 

31.  On  such  application  against  an  attorney 
for  misconduct  in  allowing  a  defendant  to  b4» 
sued  contrary  to  an  agreement  entered  into  after 
an  action  had  been  conduded,  the  affidavit  may 
be  intituled  in  the  original  cause.    Id, 

32.  Wliere  an  attorney  of  this  Court,  who  is 
also  a  solicitor  in  the  Court  of  Chancery,  gives 
an  undertaking  in  a  matter,  in  respect  of  which 
there  is  a  suit  in  Chancery,  this  Court  will  not 
compel  him  summarily  to  perform  the  under- 
taking.   In  re  Garland^  177. 

33.  An  attorney,  who  on  completing  a  pur- 
chase, gives  an  undertaking  to  pay  over  a.  balance 
of  the  purchase-money,  cannot  be  called  on 
summanly  to  perform  his  undertaking.  Ex 
parte  PhiUtpe,  418. 

34.  A  bill  of  costs  of  an  attorney  was  redaced, 
on  taxation^  from  1100/.  to  870/.,  and  that  370/. 
part  of  the  bill,  sworn  to  have  been  paid  to  wit- 
nesses, was  reduced  to  47/.,  the  Court  refused  n 
rule  to  strike  him  off  the  rolls,  on  the  pound 
that  the  charge  could  be  establiabed  by  witnessea 

I  only,  and  was  therefore  proper  for  the  eonsidera- 
I  tion  of  a  jury.  In  the  matter  -— — ,  Gent^  one, 
I  S^c,  355. 

V.  Other  Matters. 

35.  Since  the  Statute  7  W.  4,  and  1  V.  c.  S6, 

an  attorney  who  has  been  admitted  in  one  Court 
only,  may  plead  his  privilege  issued  in  another 
in  which  he  has  not  practised.  Prior  v.  Smith, 
65. 

36.  Where  an  attorney  has  delayed  entering 
an  appearance  for  the  defendant,  pursuaut  to  his 
undertaking,  whereby  the  plaintiff  is  likely  to 
lose  the  fruits  of  a  verdict,  the  attorney  cannot 
be  called  on  to  find  security  for  the  (lebt  and 
costs.    JMorrie  v.  James,  177. 

37.  The  Court  will  corobel  an  attorney  who  is 
the  attesting  witness  to  a  lease,  to  make  an  affi- 
davit of  the  execution  of  it,  so  that  the  landlord 
may  apply  under  the  Stat.  X  Geo.  4,  c.  87,  s.  1, 
for  the  tenant  to  find  recognizances  to  pay  the 
costs  of  an  ejectment,  even  though  the  attorney 
is  the  attorney  for  the  tenant.  Doe,  dem.  Avery 
V.  Roe,  178. 
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38.  In  moving  for  a  nde  nnder  that  Statute, 
gu£pre  whether  it  is  necessary  to  produce  the 
affidavit  of  the  attesting  witness,  or  account  for 
die  want  of  it.    Id, 

39.  The  Court  wUK  dineC  a  aunrtviiig  partner 
of  an  attorney  to  return  part  of  the  premiuni 
paid  on  a  clerk  lieiog  aiticled  to  the  deceaacd 
partner,  even  if  it  was  before  the  partnership, 
where  It  appears  that  the  relatien  of  loaater  and 
clerk  has  existed  between  the  surviving  partner 
and  the  clerk,  aad  vidiere  part  of  the  preroluin 
has  been  received  by  the  surviving  partnec.  Ex 
parte  Ha^/den,  S«i* 

40.  If  an  attorney  becomes  insane,  the  Court 
will  dischai|9e  hia  articled  clerk  from  his  articles, 
and  allow  freth  ones  to  be  envoUed.  E»  parU 
DarheU,  174. 

BAIL.— See  Attaohiibht,  S,  3— Coots,  19, 
13,  14. 

1.  A  bail-bond  was  ordered  to  stand,  by  agree- 
ment between  the  parties,  as  a  security,  no  action 
having  been  commenced  on  it ;  judgment  having 
been  obtained  in  the  original  action,  the  plaintiff 
issued  a  writ  against  the  bail,  and  then  signed 
Judgment,  without  delivering  a  declaration. — 
Held,  that  he  was  Justified  in  doing  so,  under 
the  rule  of  H.  T,  9  W.  4, 1. 29.  Tory  v.  Steeveni, 
898. 

9.  In  the  record  of  the  original  action  it  was 
stated  that  the  plaintiff  was  "  sommoned  "  :— 
Held,  no  reason  for  setting  aside  the  judgment 
against  the  bail.    Id. 

3^  Where  baU  ha»e  been  r^cted  on  account 
of  a  dcfeet  in  the  affidavit  of  justification,  the 
Court  will  not  give  leave  to  add  new  bail  on  pay- 
ment ef  coats.  £UM  ▼.  GuUeridge,  41. 

4.  A  trial  must  have  been  actuaBy  lost  at  the 
time  a  rule  to  set  aside  proceedings  on  a  bail  bond 
is  obtained,  in  order  that  the  bond  may  stand  as 
a  security  under  the  rule,  H.  T.  8  IT.  4  F.  GtOe 
v,  Hacksworthy  41. 

5.  In  all  cases,  where  a  defendant  adopts  the 
form  of  affidavit  of  justification  of  bail,  given  by 
the  rule  of  T.  T.  I  W,  4,  he  must  foUpw  that 
form  stricUy.     JTi/icr**  Baily  Ttf. 

6.  Where  a  cauae  is  in  such  a  state  that  the 
plaintiff  may  at  any  time  join  issue,  the  Court 
ID  granting  the  defentlant  a  rule  nisi  to  take  out 
money  deposited  in  Ueu  of  bail,  will  make  the 
rule  a  sUy  of  proceedings.    Bloor  v.  Co::,  84. 

7.  iSemftfe,  that  a  bail^face  headed  «  in  the 
GMiwrtViBencA,"  commencing  "  town  and  county 
of  Neio&utle-tipon-Tsfne,  to  vrit,'  and  staUng 
the  arrest  to  have  been  on  a  capias,  is  bad,  the 
action  having  been  commenced  in  the  mfenor 
Court.     Ogles  Bail,  202. 

8.  A  person  who  has  been  arrested  before  the 
Stat.  1  &  9  VicU  c.  110,  came  into  operation,  and 
who  has  deposited  money  in  lieu  of  bail,  cannot 


have  th^  money  paid  out  of  Conrt  troder  die  ?A 
section.     Cowie  v.  Breniner,  401. 

9.  The  Court  wiH  not  entfr  an  exoneretur  m  . 
the  bail-piece,  under  the  7th  section  of  the  Stat 

1  &  9  Vfct.  c.  ilO,  when  it  appears  that  die  de- 
fendant has  absconded.    Athklf^.  Hughes,  iQ2. 

10.  When  a  trial  is  in  Term,  and  a  render  in 
discharge  of  bail,  is  made  in  vacation,  the  sur- 
render relates  back  to  the  preceding  Term,  and 
the  defendant  is  supersedeable,  if  not  charged  in 
execution  within  two  Terms,  whereof  the  Term 
before  the  surrender  is  to  be  reckoned  as  one. 
Thorn  v.  Z^Mie,  969. 

11.  Semble,  diat  it  ia  not  too  late,  on  op- 
posing bail,  to  make  olgections  to  the  bail-piece. 
Ogk'e  BaU,  909. 

BANKRUPT.— SeeCosTB,  8.— .GtTAiujrr«is,3. 
— Pi^ADiNO,  40 — Set  Off. 

1.  The  defendant,  who  was  tenant  from  year 
to  year  of  certain  premises,  under  »  parol  agree- 
ment, at  a  rent  payable  half-yearly,  became 
bankrupt  before  a  half-year's  rent  was  due ;  and 
afterwards,  in  pursuance  of  6  Geo.  4,  c.  16,  sec. 
75,  delivved  up  the  premises  to  the  plaintiff.  In 
an  action  by  the  plaintiff  against  the  defendant 
for  use  and  occupation  of  the  premises  up  to  the 
time  of  the  bankruptcy :—«««,  l8^  That  the 
tenancy  waa  within  tile  75tfa  section  of  Uie  Sta- 
tute ;  and  9d,  that  the  plaintiff  was  not  entitled 
to  recover  in  the  action^  as  no  rent  was  due. 
iihcky.Sharp,^6, 

9.  A  quantity  of  dl  was  sold  at  a  certain  price 
per  ton,  to  be  received  by  the  purchaser  within 
fourteen  days  after  the  arrival  rf  a  ship,  then  sn 
her  voyage.  On  the  arrival  of  the  ship,  Uie 
purchasers  reftised  to  receive  Oie  efl,  and  aftei^ 
wards  committed  an  act  of  bstnkmptey.  A  spe- 
dal  case  suted,  that  on  Ac  day  wheQ  the  tonto 
of  the  oil  was  made,  the  market  price  of  oil  of  a 


«tH  3,479/.  lesa  tiian  the  eoBlnct  pme: 
that  the  vendor  waa  not  entitied  to  prove  under 
a  fiat  issued  against  the  purchasera,  for  the 
amount  of  Uie  difference  in  the  price  of  the  aL 
Green  t.  Bicknell^  504. 

S.  In  assumpsH  to  recover  money  Ai^  die 
defendant  pleaded,  that  before  the  6  Geo.  4,  c. 
16,  the  plaintiff  hatl  become  a  bankrupt,  and 
after  die  passing  of  that  Act,  had  again  bccoroc 
a  bankrupt,  and  had  not  paid  his  creditors  lo*. 
in  the  ponnd,  whereby  the  debt  had  vested  in  the 
sssiirnees  under  the  second  commission  :—^»»» 
on  special  demurrer,  tiiat  die  127th  section  of  the 
6  Geo.  4,  c  1 6,  is  retrospective,  and  tiiat  the  pies 
was,  tiierefore,  an  answer  to  Uie  action,  Toung 
V.  RUhvforthy  59S. 

4.  H.  and  J.  were  in  the  habit  of  consigniBg 
goods  to  tire  defendants,  to  be  aoW  abf«d  by 
Uieir  foreign  houses  on  oomnnaBon,  and  ff .  amt 
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«/.  being  iadebted  to  their  bankeTS^  Messra.  Roffdt 
and  Co.,  and  in  the  common  course  of  things  ex- 
pecting further  advances,  or  the  forbearance  of 
pressure  for  tlie  p«yineiit  of  what  was  due,  an- 
thoiized  the  defenoants  to  pay  uoney  out  of 
certain  funds,  to  the  extent  of  bfiOOU  to  Meava. 
Moyd$^  in  liquidation  of  the  whole  «t  part  of 
their  debt;  and  the  defendants. gave  to  Mesara- 
Jioyda  an  undertaking  to  do  so,  but  conditionally 
that  a  guarantee  of  indemnity  should  be  given  by 
tliems  which  guarantee  was  given  by  Messrs. 
Hoyds: — HMj^  that  this  amounted  to  an  ap- 
nropriation  of  funds,  to  the  extent  of  5^000/.,  to 
Messrs.  Royds,  or  else  to  an  eouitable  assign- 
ment of  these  funds ;  but  whetner  It  was  con- 
sidered as  an  appropriation  of  Ainds,  or  an  equi- 
table assignment,  it  was  not  revoked  by  the 
bankruptcy  of  B.  and  J.,  which  happened  before 
the  monev  was  remitted  by  the  foreign  houses  to 
the  defendants.— ^utoAfn^on  v.  Heyworth^  730. 

BASTARDY. 

1 .  A,  hAvkttt  been  adjudged  by  two  magistrates 
to  be  the  father  of  a  bastard  diild^  they  at  the 
same  time  signed  and  sealed  two  papers,  and 
ddivered  one,  which  they  intended  to  be  their 
ori^al  order,  to  the  overseers ;  and  the  other, 
which  was  intended  to  be  a  true  copy  thereof,  to 
A^  telling  him,  at  the  same  time,  the  suras  they 
had  ordered  him  to  pay.  In  the  paper  delivered 
to  A.  the  name  of  Uie  modier  was,  by  mistake, 
inserted  instead  of  A.b  name,  in  that  part  of  it 
which  required  the  payment  of  a  weeklv  sum  for 
maintenance.  A  part  of  the  sums  oruered  was 
paid  by  A.,  but  he  refused  to  pay  arrears,  which 
became  due  for  maintenance,  on  the  ground  that 
the  mother  had  been  ordered  to  pay  them.  The 
overseers  then  served  him  with  a  correct  copy  of 
the  paper  in  their  poaseauon,  bat  he  still  rerased 
payment;—- i^eA/,  that  the  paper  delivered  to  the 
oveneers  contained  a  valid  onler,  and  that  upon 
proof  of  the  above  facta,  and  production  of  the 
order,  a  magistrate  was  justified  in  committing 
A.  to  prison.    WiUHns  v.  Hemiworth^  Esq.  10. 

9,  It  is  not  necessary  that  an  order  of  filiation, 
made  by  virtue  of  the  72d  secdon  of  4  &  5  W.  4, 
c.  76,  should  contain  an  exprem  abjudication 
that  die  defendant  was  found  to  be  the  father  of 
the  child ;  it  is  sufficient  if  the  order  states  that 
it  was  made, ''  the  Court  being  satisfied  that  the 
defendant  was  really  and  in  truth  the  father  of 
tfks  child."    Th$  QueiH  v.  LewU,  638. 

S.  It  is  not  necessary  that  the  circumstances 
which  prove  the  mother^s  inability  to  provide 
for  the  child,  should  appear  on  the  face  of  the 
order.    Id, 

4.  When  an  application  for  an  order  of  filia- 
tion was  entered  at  the  Sessions  next  after  the 
child  had  become  chargeable,  and  respited  on 
the  ground  that  the  defendant  had  kept  out  of 
the  way  to  avou)  service  of  the  notice  :—^i/eA/, 
that  the  Seasions  had  jurisdiction  to  make  an 
order  dt  the  foUowlng  Sessions,    /cf. 


6,  A  notice  of  an  application  for  an  order  of 
maintenance  upon  the  putative  father  of  a  bas- 
tard child,  nncler  4  &  5  W.  4,  c.  76,  ss.  72,  73, 
must  be  signed  by  a  mi^oi^^y  of  the  whole  body 
of  churchwardens  and  overseers.  The  Queen 
V.  TkeJtuHotBt^CambrUlfftshirg.  The  Queen 
V.  TheJuiike^  qfSahjK  The  Qwtm  v.  The 
Justices  qf  GioucetUrthira,  UBS. 

BATTERY.— Sett  PiXAVim,  14, 

BILL  OP  EXCHANGB.->See  AFPiuAvrr, 
6,  B, — Plbaoino,  9,  36.— Phaotiob,  80,  48. 
Promissory  Note. — Rules  opCooBt,  13.-— 
Stamp,  1,  3. 

1.  In  an  action  on  a  biB  of  exchange^  wherein 
an  alteradon  appears  to  have  been  xnade,  tiio 
plaintiff  must  prove  that  the  alteration  was  made 
before  the  instrument  became  perfect ;  and  it  is 
not  competent  for  the  jury  to  form  a  merely  con- 
jectural opinion,  from  the  appearance  only  of  the 
bilL    Knight  v.  Clements^  280. 

3.  An  acceptance  of  a  bill  payable  at  a  parti* 
cuku'  place,  "  and  not  elsewhere^ '  but  not  aaying 
at  that  place  *'  only,"  is  a  special  acceptance 
within  the  StaU  1  &  S  G.  4^  c.  78.  JSiygers  v. 
Nic/toU,  682. 

BYE -LAW.— See  MuNiciPAt  Corporation, 
10,  11,  19. 

BOND  OF  INDEMNITY. 
See  Pi^sAmHOj  6^  7. 

Where  the  obligee  of  an  indemnity  bond,  given 
by  two  joint  and  several  obligors,  sued  one  of 
them,  and  obtained  a  verdict  for  the  wfaok  of 
the  damages  sustained,  and  afterward*  settled 
the  aetion  by  accepting  a  tmall  part  of  the  da-< 
mages,  and  gave  a  keoeipt  ivhich  staled  that  he 
had  agnaed  to  receive  the  sum  ''  in  discharge  of 
die  damages  and  coats  in  the  action  I'—HM,  that 
notwithstanding  (his  settlement  of  the  former 
action,  the  obligee  was  entitled  to  sue  the  other 
obligor^  and  to  allege  the  same  breaches  of  the 
condition  as  were  alleged  in  the  former  action. 
Field  V.  nobui9, 145. 

BOROUGH  RATE.—See  Sessions,  19. 

1.  It  is  to  be  presumed,  that  a  rate  is  made  for 
the  purpose  which  it  purports  to  be  on  the  fhce 
of  it,  and  therefore,  an  appeal  against  it  to  the 
Sessions  does  not  He,  merely  for  the  purpose  of 
ascertaining  whether  it  is  made  for  that  purpose, 
if  there  is  no  express  power  given  to  appeal. 
The  Queen  v.  The  JEUcorder  of  Ipswich,  337. 

9.  No  appeal  lies  to  the  Sessions  against  a 
borough  rate,  merely  as  such,  in  the  absence  of 
any  express  power  giveti  to  apped.    /A 

3.  By  the  5  &  6  W.  i,  c.  76,  s.  92,  power  was 
given  to  make  a  borough  rate,  and  to  appeal 
a2;ain8t  it  to  the  Sessions :  by  the  7  W.  4,  and  1 
V.  c.  81, 8. 9,  powez  was  given  to  make  a  borough 
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nte  for  lome  pvticaUr  expeotes  which  there  was 
no  power  to  do  under  the  former  Act,  and  it  wm 
enacted^  that  '*  everr  such  rate  shall  be  made, 
lefied,  and  recovered  In  (he  manner  provided  by 
the  said  Act  fbr  regukting  corporations^  and  by 
thb  Act:"— JVeM,  that  there  was  no  appeal  to 
the  aesrfoM  aninil  a  iMe  iBad»  for  thM  ex- 
penaaaoAdcttMlftlCer  A«t.    Id. 


BRIDGE. 

A  party  who  is  bound  by  prescription  to  re- 
pair a  bridge,  is  alao  bound  to  repair  the  road  at 
each  end  or  it,  to  the  extent  of  three  hundred 
feet.    The  King  ▼.  The  Mayor  qf  Lincoin,  260. 

CANAL  COMPANY.— See  Comfensation. 

CAPIAS  CUM  PROCLAMATIONE,  WRIT 
OP. — Sec  Ecclesiastical  Law,  «. 

CARRIER.— See  Manoamub,  10.— 

PLEABUtO,  8. 

CERTIORARI.— See  CoRoifSR.— Costs,  19.— 
Ifinvmrum,  I,  9. — Ovbbsbxb.^ — Sbsbions, 
9,  10. 

1.  On  a  motion  to  remove  an  indictment  found 
at  the  assizes,  on  the  ground  of  difficult  points  of 
law  being  likely  lo  arise,  it  moat  be  suted  what 
thoae  po&ta  ave.     7^  Queen  t.  Green,  35. 

9.  The  nece&nty  of  having  a  spedal  jury,  is 
not  alone  sufficient  cause  for  granting  a  certio- 
rari.   Id, 

3.  An  indictnicDt  found  at  the  assixesy  aUowed 
lo  be  removed,  where  it  appeared  that  para- 
graphs had  appeared  in  the  newmpen,  which 
were  likely  to  pr^udioe  the  miods  of  the  petty 
jurors.     The  Queen  ▼.  Lever^  35. 

4.  On  appeal  against  ao  order  of  removal,  the 
Sessions  qusshed  the  order^  and  refused  a  case.  | 
A  certiorari  was  obtained  to  remove  the  order, 
the  return  to  which  set  cut  both  orders,  the  notice 
of  the  grounds  6£  appeal,  and  the  facta  of  the 
case.  The  notice  was  bad  on  the  face  of  it.  On 
motion  thereupon  to  quash  the  order  of  Sessions, 
Held,  that  this  Court  had  no  authority  to  inter- 
fere. The  Queen  v.  The  Inhabitants  of  Aher- 
gele,  355. 

5.  The  nde  fbr  «  certiorari  to  remove  an  in- 
dictment for  a  misdemeanor  is  absolute  in  the 
first  instance;  but  if  the  indictment  is  for  a 
felony,. it  is  a  rule  niei,  H^  Queen  v.  Speneer^ 
418. 

6.  On  Moviftg  fbr  a  oertioruri  to  remove  an  ' 
indictment  for  peijnry  from  the  Central  Cri- 
aniaal  Court,  it  Blilst  be  sUted  on  affidavit  what 
are  the  points  of  difficulty  which  are  likely  to 
arise.     The  Queen  v.  Joseph,  41 9«  | 

7.  Certiorari  graated  to  remove  an  indict- 
ment for  a  nuisance,  where  it  would  be  noces- 
sarv  to  examiue  scientific  pt-rsons  at  the  trial,  i 
and  to  have  a  special  jury.     The  Queen  v.  The 
London  Gas  Company,  419,  I 


8.  The  Court  will  not  grant  n  eeti^rart  to 
quash  an  inquiation  taken  lo  assess  dxn^enn- 
tion  for  premises  taken  for  a  Rdhray,  trnder  s 
Local  Aet,  mdeifactaaia  puriJisiif  stsM  a»hich 
raise  a  atrngpnaiimpcionthaitsODBelfaiiigMkipl 
baa  been  doae;  and  eemkk;  tiiatniaitiaiwB»  im 
inqttisltiaB,  or  a  oopy,  ought  to  bateaBi|i:ht  be- 
fore the  Cwrt,  when  Ike  rafe.ftnUatarAasen 
lagtMitefL  Tk0  Qntaent,  Th^  Mumkimm\m\i 
Leeds  Railway  Cyw^aiif ,  <6a> .  ..  u>U    .^ 

9.  An  Act  of  Parliament  fwji^d(4wa  rail- 
way, directed  that  inquisitions  fotk-'anessmg  com- 
pensation to  the  owners  of  landi  rtfMhrad  by  the 
company,  shonki  be  held  befbri  tfaeslfcnff  of 
the  county  and  a  jury;  IhaS  tipoti  the  vee^ 
being  pronounced,  the  sheriff  uoald  thctt  give 
judgment:  and  thai  such  inquisitloM  and  judg- 
ments should  be  kept  by  the  cleric  of  tbe  peace, 
among  the  records  of  the  county,  and  be  deemed 
records  to  all  intenta  and  porpcieea.  Ueid,  1,  that 
certiorari  lies  even  after  iudgment,  to  remove 
tlie  inquisitmn.  51,  That  the  rule  to  diow  caase 
why  the  cer<ievwrs  ahoidd  not  iaane,  is  properly 
directed  to  the  derk  of  the  company  uone, 
althottj^  the  oompanv  had  not  the  custody  of 
the  documents.  The  Queen  v.  The  Manchester 
and  Leeds  Railway  Company,  651. 

10.  Where  a  rule  for  a  rerltomrt  has  ben 
dischaiged  bv  reason  of  Ihe  insaffidency  of  the 
affidavits  of  tne  party  applying,  the  Cowl  will  not 
allow  him  to  renew  his  application  on  amended 
affidavits.    Id, 

11.  By  a  Railway  Act  it  was  provided  diat  the 
company  should  not  deviate  more  than  100  yards 
from  the  line  delineated  in  the  plana  dqiositfd 
with  the  clerk  of  the  peace ;  and  that  matters  in 
dispute  respecting  the  damage  of  any  mansioDi 
ahould  be  tried  by  a  jury  of  sui^  persona  as  are 
usually  summoned  on  special  juries ;  and  that 
no  proceeding  taken  in  pursuance  of  the  Act 
should  be  removed  by  certiorari.— ^eicf,  that  sn 
inquisition  taken  by  a  common  jury,  assessiog 
compensation  for  lands,  partly  ^rithfn  and  partly 
without  the  100  yards,  and  for  damage  done  to 
a  mansion,  was  not  removable  by  certiorari.'— 
The  Queen  v.  The  Bristol  andhteter  Railvay 
Company,  65a, 

CHARTERPARTY.-Seb  pAttTrw  to 
Actions. 

Certain  ranning  dava  were.allowed  for  ooloaJ- 
ing  and  loading  a  snip,  lo  ooromenfce  on  her 
arrival  at  a  certain  port^  she  *'  being  in  all  re- 
spects ready  to  unload^  and  having  received 
pnUique,"  In  an  action  to  recover  oprnpensalioo 
for  a  detention  over  the  dayi^  the  declaration 
aUeged  that  the  ship  had  received  pro/i^ue.  At 
the  trial  it  apneared  that  tbo-sblp  proffeM  to 
unload  immediately  oti  her  arrival  at  the  port, 
and  that  there  were  no  quarantiije  regulations 
enforced  i—Held,  that  the  ship  must  pe  takes 
to  have  received  pratique  from  the  tinie  s^ie  pro- 
ceeded to  unload.    Bailey  v.  Z>e  Arroyuve,  S9. 
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CnURCHWARrEN,-Sce  Overserbs' 
MandamU0>  4,  l:i,  16. — Puou,  12^  13. 

On  poll  for  tfic  election  of  efaofehwardent 
noder  48  G«  8^  c  69,  whermt  everjr  rated  in- 
kftbitaiit  bm  «  right  to  vote,  is  not  innuid  becauae 
it  htt  bam  hdd  with  dosed  doom,  unless  some 
raied  inhMtmU,  ndu>  intmded  to  vote,  has  been 
tberebj  eieluded.  The  Queen  t.  The  Rector 
qfSt.  Mary,  Lambed,  398. 

COMMlTMENT.-8ee  Piixw,  1. 

A  wamni  of  oommitment  for  a  riot^  under 
the  7  &  8  G.  4>  c  30»  stating  that  the  defendanto 
hefijKa  to  pulldown  and  destroy  in  part  a  dwell- 
ing>hoyae,  la  defective,  and  tne  Court  will  hail 
the  defendants  committed  under  it.  The  Queen 
V.  Lowden,  69U 

COMMON.— See  Pleadino,  24. 

GOMPENSATION.— See  Certiorari,  8,  9, 
1 1  .-«iM  imioip  AL  Corporation,  1 4, 1 5. 

A  private  Act  gave  compensation  to  the  owners 
of  land  over  which  a  water  company  laid  theit 
works,  and  also  gave  them  the  costs  of  assessing 
the  compensation  by  a  jury ;  by  a  subsequent 
clause  oomnensation  was  given  to  other  persons 
sustaining  damage  bv  the  works  of  the  company, 
but  nothing  was  said  as  to  the  costs  incident  to 
the  jury : — Held^  that  a  person  who  had  had 
compensation  assesseil  by  a  jury,  under  the  latter 
clause,  was  not  entided  to  those  costs-  Eje parte 
Turner,  305. 

CONSTRUCTION    OF  INSTRUMENTS. 
See  Affidavit,  14.— Chartkrparty. 

CONTUMACE  CAPIENDO,  WRIT  OP, 
—See  EocLKbiASTioAL  Law,  1,  2. 

CONVICTION. 
A  conviction  for  keeping  open  a  beer-shop  at 
tiroes  prohibited  by  an  order  of  justices,  uuder 
1 1  G.  4,  and  1  W.  4,  c.  64,  s.  14,  and  4  &  5 
M\  4»  c.  85,  s.  6,  is  had,  if  it  do  not  aver  that  the 
sessions  made  such  order,  and  at  what  time  the 
shop  was  kept  open.  The  conviction  was  dated 
the  30th  of  October ;  the  warrant  of  distress 
under  it  was  dated  the  5  th  of  November,  but 
ieeued  the  6th  of  November.  The  Statute 
authorises  the  issuing  a  warrant  if  the  narty  shall 
**  refttte  or  n^lect,  within  seven  days, '  &e.  It 
was  proved  that  die  party  had  renised  to  pay 
before  die  warrant  issued :— //eirf,  that  no  objec- 
tion could  be  taken  to  die  warrant  Newman 
▼•  The  Earl  of  Hardwicke,  284. 

COPYHOLD.— See  iNQUisrrioN,  1.— Plead- 
ing, 31^— iViLL,  3. 
1.  The  surrenderee  of  the  reversion  of  the 
heir  of  a  devisor  cannot,  except  on  payment  of  a 
fine  due  in  respect  of  the  descent  uoon  the  heir, 
compel  tile  lord  to  accept  and  enrol  the  surren- 


der, although  the  devisee  for  life  has,  on  admit- 
tance, paid  the  full  fine  as  in  respect  of  the  ad- 
mittance of  a  tenant  in  fee.  The  Queen  y.  The 
Lady  and  Steward  of  the  Manor  qf  DuUing- 
ham,  605. 

^  The  Court  refused  a  mandamme  to  a  lord 
of  a  manor  to  giant  a  licence  to  a  tenant  to  dig 
brick-earth,  and  make  bricka,  the  onlv  evidence 
in  support  of  a  custom  to  grant  sucn  licences 
being  various  entries  on  the  court-rolls  from  the 
vear  1729  downwards;  that  such  licences  had 
been  granted  on  payment  of  a  fine  of  31/.  per 
acre.  Bv  the  cu&tom  of  a  manor,  the  tenants 
had  a  rignt  to  demise  for  any  period,  not  longer 
than  three  years,  without  a  lioonce,  and  for  every 
licence  to  demise  for  any  longer  term,  the  lord 
was  entitled  to  4^  for  every  year  of  the  term. 
On  the  court-rolls,  from  the  year  1TS9  down- 
ward, were  entries  of  licences  authorizing  tenanta 
to  demise  for  various  terms,  the  longest  of  which 
was  for  forty-seven  yeara.  The  Court  refused 
a  mandamue  to  the  lord  to  grant  a  licence  to 
demise  two  several  pieoea  of  ground  for  the 
respective  terms  of  forty  and  twenty-one  yean. 
The  Queen  v.  Hale,  741. 

CORONER. 
Mliere  a  coronet's  clerk  hekl  an  inquisidon  in 
April  in  the  name  of  the  coroner,  and  whieh 
was  in  other  respects  invalid,,  the  Court  refused 
to  grant  a  certiorari  in  November^  to  quash  it 
for  irr^ularity,  and  held  that  a  mdiue  inquiren- 
dum was  unnecessary,  aa  the  proceeding  was 
altogether  a  nulhty.    Bit  parte  Jktme,  664. 

CORPORATION.--Sfee  AmAi.,  l.-^Covn- 
NAirr,  I . — Municipal  CoHPOftATiojr.— Poor, 
13,  li,  15. 

1.  A  corporation  may  sue  and  be  sued  in 
assumpsit  uoon  ejeecutory  as  well  ae  executed 
contracts  reladng  to  the  supply  of  the  articles 
essential  to  the  purposes  for  which  it  is  created. 
Church  V.  The  Imperial  Gae  Light  and  Coke 
Company,  137. 

2.  A  corporation,  incorporated  by  Act  of  Par- 
liament, sued  in  their  corporate  name,  and  after 
verdict  and  judgment  in  an  inferior  Court,  the 
Court  took  notice  upon  error,  that  the  corpora- 
don  suing,  and  that  named  in  the  Act,  were 
identical.    Id. 

COSTS.— See  ARBintATiON,  1— Attohnbt  III. 

— COMPBNSATION. — CoUBT  OF   RbQUESTS,    1, 

2,  a.— EocLWiAimoAif  Law,  li— £jbctmbnt, 
17.— <£xGcvnoir^***IimainiBAniaa,  8,  4^  5. 
— Mandahvs,  15,  l^.-^MvmoiVAL  Corfo- 
RA110K,  5,  9. — PRAonCB,  16,  IT,  19,  58*— 
Quo  WABRANtO,  5. 

I.  dBcuRrrv  ivR  Cosm 

1.  The  Court  will  not  compel  a  plaintiflT  to 

give  security  for  costs  to  an  amount  equal  to 

what  the  defendant's   costs  may  amount  to, 

where  the  expenoes  may  be  very  great,  owing 

b 
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to  the  witncsBes  wridkig  at  a  dwtanee,  ttid  out 
of  the  jurisdiction  of  the  Court.  Kent  v.  Poote, 
5A0. 

H.  A  lieutenant  in  the  navy,  bplding  the  office 
of  porv-captain  and  harbour-^master  in  the  island 
of  Barbadoes,  cannot  be  coinp&Ued  to  find  secu<^ 
rity  for  eoaU.    Rv<ring  v,  Ghfffend$ni  5eo, 

3.  The  Affidavit  in  oppoaition  to  ^e  rule  tot>t 
to  find  the  eeourity,  need  not  elate  that  be  waa 
rettdentabroad  in  his  character  of  an  oflBcer  in 
the  naTy,  or  that  he  was  an  EngH^hman,    id^ 

4.  It  is  no  (ground  for  refusing  a  rule,  for  the 
plaintiffs  to  find  security  for  costs,  that  the  de- 
fendant has  no  defence  on  the  merits.  The 
F.dinhurgh  and  lAith  Railway  Company  v. 
Dawson,  561. 

5.  Nor  that  the  plaintiffs,  who  were  a  com- 
pany carryinjs;  on  their  works  out  of  the  jurisdic- 
tion of  the  Court,  have  money  and  Exchequer 
bills  in  the  hands  of  ttieiz  bankers  in  London,  Id. 

6.  In  tome  cases  such  a  rule  may  be  moved 
for,  after  the  defendant  baa  consented  to  take 
short  notice  of  trial    Id. 

7.  The  Court  will  not  grant  a  rule  for  the 
plsintiflTto  find  security  for  costs,  on  an  affidavit, 
that  he  was  resident  abroad,  acconling  to  the 
deponent  s  information  and  belief,  hut  will  grant 
a  rule  for  his  attorney  to  state  where  he  is  resid- 
ing.    Sandys  t,  Hohler,  57. 

8.  Where  a  plaintiff^  became  bankrupt  after 
verdict,  and  a  rule  for  a  new  trial  had  been 
granted,  the  Court  compelled  security  to  be  given 
lor  the  costSf  although  it  was  not  expressly  sworn 
that  the  action  was  carried  on  for  the  benefit  of 
the  assignees.    Denton  v.  Williams^  327. 

9«  A  cause  was  set  down  for  trial  at  the  Spring 
Assizes  in  1836.  but  the  defendant  having 
pleaded  a  fneali  plea,  the  aotice  of  trial  was  coun- 
termanded. The  plea  was  demurred  to,  and  set 
down  for  argument,  and  on  the  22d  December , 
the  plaintiff  was  discharged  under  the  Insolvent 
Act.  I'he  defendant  took  steps  to  obtain  secu- 
rity for  costs,  in  April^  1837,  and  subsequently 
made  an  application  to  tlie  ('ourt,  but  did  not 
swear  to  merits :— field,  that  the  defendant  was 
not  entitled  to  obtain  security  for  his  costs. 
Young  v.  Rdhworih^  109. 

II.  43  Eliz.,  c.  6. 

•  10.  When?  a  cause  has  been  tried  before  the 
theriflf;  under  the  9  &  4  W.  4,  c.  42,  s.  17, 
and  a' verdict 'under  40#.  recovered,  the  Court 
cannot  interfere  to  deprive  the  pkuntiffof  his 
oosta^wfter  thid  43  Ella.  e.  6v    TiM  v.  Watson, 

11.  Trespass,  q.  e,f.  Pitas:  1st,  not  guilty; 
2d,  that  tlie  mwwuage  was  not  the  messuage  of 
plaintiff;  3d,  that  it  was  the  freehold  of  the  de- 
fendant. Verdict  for  the  pUintift;  damages  1/.; 
and  the  judge  certified  under  43  Bha.,  c.  «,  to 
deprive  the  plaintifi'  of  costs  i-^Held^  (hat  never- 


thdeta  he  was  eotitlcil  to  full  eoeU.     Thm/m 
V.  Davits,  393. 

III.  43GE0.3yC.4«. 

tS.  A  defendant  is  not  ostitlad  to  r^ef  for 
costs  under  43  Geo.  3,  c  46^  bv  3,  -unlesi;  he  ins 
been  aetoidly  arrested;  therafore,  where  a  ro^ 
was  iasoed,  and  the  defbndant'a  attorney*  under- 
took to  put  in  apecial  bail,  it  was  hdd  that  the 
case  was  not  wiUiin  the  Statute.  James  t.  As^ 
hew,  457. 

13.  A  sheriff's  officer  met  a  defeadant,  told 
him  he  had  a  warrant  agamst  him,  and  went 
with  him  to  his  house,  where  he  immediatdy 
sent  for  two  friends,  who  came  and  exeonted  a 
bail  bond : — Held,  tnat  theie  had  been  an  artesc, 
so  as  to  entitle  the  defendant  to  coats  under  the 
Statute,  43  Geo.  3,  c  46,  s.  3.  Reynolds  v. 
Matthews,  542. 

14.  Quoere  whether  executiiig  the  bail  bend, 
which  was  afterwards  cancelled  for  defects  in  the 
copy  of  the  writ  served,  is  a  sufficient  holding  to 
special  bail  within  that  Statute.    Id, 

U.  Where  a  plaintiff*,  who  must  know  that 
he  cannot  have  any  evidence  to  support  a  dis- 
puted claim,  arrests  the  defendant  for  the  amooot, 
the  defendant  will  be  entitled  to  hia  costs  under 
tile  43  Geo.  3»  &  46.  IMinson  v.  WhUekead, 
67. 

16.  A  verdict  was  taken  in  a  eanae,  subject  to 
a  reference  to  aHiitration  of  the  cause,  and  all 
matters  in  difference,  and  power  waa  given  to 
the  axbitrator  to  examine  the  parties ;  no  matter 
waa  submitted  to  the  arbitrators  except  the 
matters  in  the  cause,  and  the  parties  were  not 
exaa  ined;«-£r(0M,  that  the  defendant  was  not 
preduded  from  having  his  costa,  under  the  Sta- 
tute 43  Geo.  3,  c.  46.  Marriott  v.  Chaptfumt 
309. 

17.  On  a  motion  for  that  purpose,  the  defen- 
dant must  show  the  want  of  xeasooabie  and 
probable  cause,  and  the  difference  between  the 
amount  for  whicli  the  de^ndant  was  arre»t<.Ml 
and  the  amount  awarded,  is  not  alone  sufficieat. 
Id, 

IV.  Criminal  Cases. 

18  If  the  prosecutor  of  an  indictment  for 
penury,  which  lias  been  removed  into  Q.  B.t 
withdraw  the  record  after  giving  notice  of  trial, 
a  motion  for  the  costs  of  tne  day  moat  be  made 
as  in  a  civil  case.     The  Queen  v.  Hazard,  417. 

19.  7  G,  3,  c.  64,  8.  23,  does  not  authorife 
the  Court  to  allow  the  expenses  of  the  prosecutor 
of  an  indictment,  removed  by  certiorari^  by  the 
defendant  for  an  assault  on  </.  V^  and  an  inde- 
cent exposure  of  die  person,  with  an  intent  to 
excite  J.  S.  to  commit  an  unnatural  crime.  The 
Queen  v.  John ,  397.    . 

V.  Oth£h  Matters^ 

20.  The  Statute  4  Ann,  c.  16,  u  5,  which 
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enableB  a  judge  to  certify,  to  deprive  a  plafaitiif 
of  his  costs,  on  a  double  iMue,  is  not  repealed 
by  the  rule  of  Hil.  T.,  4  W.  4,  No.  7.  Robin- 
son T.  MesBengtTy  369. 

fih  Where  a  defendant  claimed  treble  costs 
Hoder  the  Highway  Act,  13  Geo.  3,  c  78:—- 
UMf  that  hia  proper  course  was  to  daim  tbein 
before  the  Master,  and  if  they  were  refused,  to 
apply  to  the  Court  for  a  review  of  the  taxation, 
and  not  in  the  firat  instance  to  apply  for  leave  to 
enter  a  suggestion.    KUchin  v.  Cutnming,  43. 

22.  Where  the  country  attorney  has  attended 
in  Id>ndmi  before  an  arbitrator,  on  the  reference 
of  a  cause,  it  is  a  matter  of  discretion  for  the 
Master  whether  his  expenses  shall  be  allowed  in 
taxing  the  costs.     Archer  v.  Marshy  577. 

S3.  Sentble,  where  the  plaintifi'has  purposely 
delivered  a  countermand  of  a  notice  of  trial  so 
late  that  the  defendant  could  not  inform  his  wit- 
nesses in  time  to  prevent  tbem  leaving  home,  the 
C.'ourt  will  compel  the  plaintiff  to  pay  the  costs 
of  the  day.    Bernard  v.  SUcqjb^  88. 

24.  If  the  certificate  of  the  judge  who  tries  a 
cause,  that  it  was  proper  to  be  tried  before  him, 
is  not  obtained  at  the  trial,  and  the  judge  after- 
wards dies,  the  Court  hss  no  power  to  grant  it. 
Southwell  V.  Bird,  569. 

25.  If  the  sum  recovered  does  not  exceed  20/., 
the  costs  must  be  taxed  according  to  the  reduced 
scale  directed  in  //.  T,  4  W.  4,  though  the  cause 
oould  not  be  tried  before  the  slier  iff  on  account 
o(  the  sum  indorsed  on  the  writ  being  more  than 
20tf.     Id. 

26.  A  judge  may  certify  that  a  cause  was  pro- 
per to  be  tried  at  NM  Priu9,  so  as  to  prevent 
the  costs  being  taxed  on  the  reduced  scale, 
though  only  one  witness  was  examined  when 
the  parties  made  an  arrangement.  Gibbin  y. 
Randon,  203. 

27.  The  lessors  of  the  plaintiff  in  ejectment 
recovered  a  verdict,  and  the  defendant  then 
broaght  an  action  of  trespass  against  some  other 
persons,  in  which  he  was  nonsuited,  but  after- 
wards obtained  a  rule  nisi  for  a  new  trial.  One 
of  the  lessors  of  the  plaintiff  was  the  sole  person 
interested,  and  was  the  real  defendant  in  the 
action  of  trespass,  and  the  two  actions  arose  out 
of  the  same  transaction : — Ihld^  that,  proceedings 
on  the  rule  for  a  new  trial  coul.i  not  be  stayed^ 
until  the  costs  of  the  ejectment  were  paid.  Car- 
nabyv.  Welby,MU 

28.  The  lessor  of  the  plaintiff,  in  ejectment, 
having  prevented  the  defendant  from  going  into 
the  real  question  of  title,  on  the  ground  that  he 
was  estopped  from  contesting  the  title  of  his 
landlord,  the  Court  nevertheless  compelled  the 
defendant  to  pay  the  costs  before  he  proceedeil 
with  another  adtion  of  ejectment,  as  he  had  im- 
pro|)erly  obtained  the  tenant- ritjht,  instead  of 
nimself  commencing  an  action  of  ejectment  in 
the  first  instance.  Doe,  dein.  Tnomtut  v.  JShad- 
u^H,  57  4. 


COVSKANT.-^See  Bxboutob,  S.^Puiad- 
mo,  3,  4,  5. 

1.  A  testator,  by  deed  in  his  lifetime,  co- 
venanted with  tfie  vicar  of  W.  for  himself,  his 
heirs,  executors,  and  administrators,  that  he  or 
they  would  invest  a  sum  of  money  in  govern- 
ment securities,  in  the  respective  corporate  names 
of  the  vicar  of  IT.,  the  churchwardens  of  W,, 
and  the  archdeacon  of  C.>  upon  i  trust  to  apply 
the  interest  thereof  to  the  support  of  a -school, 
and  to  certain  other  charitable  purposes  :r-^i7e/tf, 
that  the  executors  of  the  testator  were  bound  to 
perform  the  covenant,  and  that  they  could  not 
discharge  themselves  by  merely  shewing  that  the 
parties  could  not,  by  law,  take  the  property  ia 
their  corporate  characters.  Tuffndl  v.  Canstabk, 
113. 

2.  By  indenture,  dated  21st  March,  lfi28,  the 
plaintiff  demised  a  raessua^^e  to  the  defendant, 
to  hold,  from  the  25th  March  then  instant,  for 
the  term  of  seven  years  then  next  ensuing,  want- 
ing seven  days,  paying  tlierefore,  yearly  and 
every  year  during  the  said  term,  unto  the  plain* 
tiff,  the  yearly  rent  of  285/.,  by  four  equal  quar- 
terlv  payments,  on  25tb  Murckj  %M\i  June^ 
29th  September,  25th  December,  in  every  year, 
commencing  from  the  said  25th  March  then 
instant.  Covenant  by  the  defendant  to  pay  the 
said  yearly  rent  on  the  days  and  in  the  mannfr 
appointed.  Semble,  that  this  was  a  covenant  to 
pay  a  before-hand  rent  for  the  first  quarter, 
whereby  all  the  payments  would  become  due 
within  the  tern,  or  that  by  virtue  of  the  words 
"  yearly  and  every  year,"  it  was  a  covenant  to 
pay  the  rent  on  the  days  named,  whereupon  the 
defendant  would  be  liable  for  non-payment  of 
the  last  quarter's  rent  on  a  day  after  the  expira- 
tion of  the  term.     Hopkins  v.  Uelmore,  386. 

COURT  OF  REQUESTS. 

1.  An  application  to  deprive  the  plaintiff  of  hia 
costs  under  the  Middlesex  Court  of  Requests' 
Act,  must  be  made  promptly.  Blythe  v.  cV»«d- 
wiek,  315. 

2.  It  is  too  late  if  not  made  until  after  final 
judgment  has  been  signed  and  completed,  by 
taxing  costs.    /</. 

3.  Under  particular  drcumstancei^  it  may  not 
be  too  late  after  final  judgment,  and  before  the 
costs  are  taxed.    Jd, 

4.  An  affidavit  in  support  of  such  «n  appli- 
cation, stating  that  tlie  defendant ''  was  liaUe  to 
be  warned  or  summoned  to  the  County  Court," 
is  sufficient.    Id. 

5.  The  Gravesend  Court  of  Requests  Act,  47 
G.  3,  se&s.  2,  c.  xl.,  does  not  give  jurisdiction  over 
debts  not  arising  within  the  hundreds  therein 
meutioued.    Gray  v.  Soanes,  317. 

CRIMINAL  INFORMATION. 

Where  a  libel  charged  a  nobleman  with  bi> 
gainy^  and  imputed  illegitimacy  to  his  children. 
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tod  »  erinfnal  Mbnm^ar  hadl  hmm  gniiicd  «i 
the  applicatioii  of  the  relatives  wad  eweM  son  of 
the  par^  libeU»4i  nippprtciihy  l|i&«ffi4^«iti.«nd 
|h»  affidavit  of  ihe  i9iqb)«ixMn,aQd  it«ppwed4)|tt 
hie  coimIuqi  }uui  ]»eejfi  imouwid  i^^IIeld,  i\iax  the 
other  innocent  parties  were  entitled  to  have  the 
ni}e«i»i)|iihiiilfitt>  'The\QfUfmrJ/rrqi9Kji^^^6. 

CRIMINAL  LAW/^^Sss  Certiorari,  1,  3, 
4,  5,  0,  7.— XWsi  18^  19.— Fai^r  Pre- 
TENCt». — Forcible  Ektry.— Jurit.— Sbs- 
sioxs^  9.  * 

CUSTOM.— See  Coptholo,  ^— Plradino,  9- 
Quo  Warranto,  tf. 

A  cimiom  is  good  for  o/f  Tietiiallers,  upon  the 
waste  of  a  manor  selected  by  the  lord  for  nolditig 
fairs,  yearly  to  erect  booths,  and  place  posu  and 
tables  there,  a  reasonable  time  before  the  first, 
and  to  continue  them  until  a  reasonable  time 
after  the  last  of  sudi  fairs,  they  paying  him, 
therefore,  Sd  etdu    ^fRft&  t.  T^jon,  749. 

DISTRESa 

A  distrainer  is  liable  for  any  iniury  which  the 
cattle,  distrained  by  hitn,  receive  In  consequence 
of  the  unfit  state  of  the  pound  at  the  time  of 
impounding  by  reason,  5:c.  WUder  v.  5p^er,378. 

DrfSTRrPCCJAS^— See  Practice,  S,  6. 

BRAMATie  f  BttWRMANCIS. 

It  is  illegal  to  exhibit  for  fain  the  ordinary 
theatrical  representations  at  any  place  within 
tHxnty  miles  of  LQiidon  or  Wetttmimtter^  such 
p^ace  not  being  in  We$tmimt9r  or  the  liberty 
thereof,  and  not  being  tlie  residence  of  Her 
IVLgesty.    l^vi  r.  Yatei^  219. 

ECCLESIASTICAL  LAW  AND  COITRTS. 
— See  Manpamus,  4,  13,  ,16,— l'ii*<uJBirioN, 
2,  4,  5. — Statute  CtiNtfTRicrioN  of,  a. 

1.  The  decree  of  an  Koclesiastieal  Court, 
which  fe<)aii«d  the  ifefimdant  to  perform  penance 
and  pay  a  certain  simMcovts,  was  read  to  him 
in  Coart,  saBdhewaattaenperMinaily  admonished 
to  take  ORt  a  aoheduk  of  the  peaanoe,  which  he 
i  to  ilo»  and  m  icdartMtfion  was  a 


r  afterwards 
served  upon  him*  fie  nfused  to  pstfbnn.the 
penance  of  to  pay  Ac  txkXAt^HM^  that  he  was 
m  contunipt  fisr  Don^^parf  ment  of  tine  eorts,  and 
that  a  writ4fo  o^tumaee  oajdeitdoigUMid  nguuMt 
him  for  not  pefforadng.the  penaBoe  and  payii^ 
the  costs,  ouf^ht  not  to  be  set  aside^aUhough  ike 
penanee  might  have  beOD  improperly  decreed. 
Kingion  v.  Iladc^  \* 

9'  A  writ  de  vt^ntwnace  capiendo,  returnable' 
on  the  1 1th  oT  January  had  been  issued,  and  a 
return  of  mm  est  imfmhtir  was  made  by  thel 
slier  iff;  a  writ  of  Capiat  mm  prociamationr, 
founded  on  the  writ  de  contnmnce^  testcil  the 
<2ith  of  May,  and  returnable  oh  thel^nd  JVmv*m- 
her,  waii  also  issued ;  but  the  fi^8l  trrit  was  Hot 


lod^  with  the  sheiiff  otiCil  ihe  ISdi  Jmrne  s  ^ 
IJeld,  that  the  writ  of  eapku  was  irregulsr. 
Smnbk^  that  a  wnt  o( capiat  cum  ptfonhmtiivae 
shouid  positively  reauiva  tfa«'iiheKiiP.  to  mkm 
proclamation  for  the  Jrfe,mlant>  n^  Qfflfi^Tf* 
UUkeU4,6i^  ,    .  .    :.:?*.,. 

flL  Wbei«  «  IlMflad'ftmiiMH!  ^ppdimMihf 
^  tnisleas  of  a  chapel,  ha4  bosUjOfpaRied 

from  preadiing  hy  a  decree  of  the  Bjifj6iiiifti/|il 
Cour^  iipoQ  the  ground  that  the  du^  Iis4r0^ 
been  endowed,  according  to  the  notiaiOBSflf  the 
1  &  3  W.  4,  c.  38,  wheneupoD  tbeiociiB»b«Btof 
the  parish  appointed  a  rainiatert  jbut  thf  BistiBip 
refused  to  license  him ;  the  Court  graotcd  a 
mandamus,  requiring  the  Bishop  to  hoefiae  the 
minister  so  appointed  by  the  incumbent.  The 
Queen  v.  7%s  Bishop  qf  London,  151. 

EJKCTMENT,— See  Cosw,97,  2«.-Estate 
Tail.— EvTOENcE.  14,  1*,  17,  «1  -^Witis,  3. 

I.    DSGLARATION   IN- 

1.  If  a  declaration  in  ^ectment  is  intituled  of 
a  Tenn  which  is  not  arrived,  aud  the  notice  has 
no  date,  the  Court  will  not  gntnt  a  rule  for  judg' 
ment  against  the  casual  ejector.  Voe^  dem. 
Giiesy.Eoe,5^S. 

2.  It  is  no  objection  to  ffrantiiig  a  mk  fcr 
judgraent  against  the  casual  qjector,  that  the 
names  of  the  lessors  of  the  plaintiff,  who  sued  as 
churchwardens,  were  not  given  in  the  notioe  left 
with  the  tenant  in  possession.  Doe,  dem.  The 
Churehioardens  qfPUmmster  v.  Boe,  347. 

3.  A  mistake  in  the  Christian  Qtroc  of  the 
tenant  in  posMssion,  in  the  nottosatthe  fbotof 
cbe  declaration  in  <iecl0i€&Wfi*iiBOttariRL  Dm, 
den.  AM»  v,  Eoe,  584. 

II.  Sbrvicb. 

4.  In  effecting  service  of  a  declaralioQ  inject- 
ment,  the  notice  must  be  pead  over  aodoRpIained 
to  the  tenant  in  possession,  though  frovikiaiank 
in  life  it  is  probable  that  he  will  understand  the 
olQcct  of  Uve  servica.  DoHy  dem.  6'mtwR  v. 
i2oe,  584. 

5.  Service  on  a  son  on  the  premises,  the  tenant 
having  returned  home  the  same  evening,  is  suf- 
ficient to  grant  a  rule  mss.  l>eedetti«  Timmins 
v.  Roe,  347. 

6.  When  the  tenant  in  possession  is  a  lunatic, 
a  service  on  his  daughter  only,  is  not  sufficient 
for  a  rule  for  judgment  aj^nst  the  casual  gcctor. 
Doe,  dem.  Brown  v.  Roe,  86. 

7.  Service  of  deckration  in  ^ecimeiit  on  the 
daughter  of  the  tenant  in  his  presence,  h^d  suf- 
ficient.   Doe,  d.  Stedman  v.  i{^,  8^. 

in.  Monoff  FOR  ilt?t)Oat«*l».    '' 

8.  An  acknowledgment  of  the  service  of  a 
declaration  in  ejectment,  received  ^>y  the  attorney 
for  the  lessor  of  the  plaintifr  before  the  Tenn,  in 
A  letter  fVom  ilie  attorney  of  thelienafit,  is  suffi- 
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eient  lo  gmnt  a  cule  for  judgment    2]be>iL 
Minim  V.  Moe,  907. 

9.  Ofi  «  motSmi  For  judgment  agdnA  the 
eiikMl  ef^ctbr^  where  che  tenant  feftued  to  bear 
tife  eniiinatioQ  of  the  dedantiofn  when  iervioe 
wu  effected,  the  affidavit  should  ttate  ntitieu- 
IfHyrndiillpikiikaiw  i)oer4*Wafdw*Mtj906. 

KK^ide  trM  fbr  judgment  againti  the  caslild 
eieeiMr' ffefiiied,  where  three  days  hefoie  the 
Ttti&ihtyttmiae^  were  found  unoocufned,  and 
a  aerviee  wu  then  efieeced  at  the  house  of  the 
feesee^  'tm  it  did  sufficiently  appear  from  the  in- 
qoMa  made  lliat  there  were  no  tenants  in  pos- 
session.   Loe,  dem.  Bummght  v.  Roe,  544. 

11.  In  a  town  ejectment^  if,  at  the  request  of 
the  tenant,  the  motion  for  judgment  against  the 
casual  (jector  has  not  been  made  in  the  Term 
for  which  the  notice  to  appear  waa  aiven,  it  may 
be  made  the  following  Term.  Doe,  d&n.  Barker 
Y.  Roe,  347. 

18.  A  rule  nisi  for  judgment  against  the 
casna!  ejector,  in  a  country  cause,  maybe  ^nted 
in  TSinity  Term,  where  the  notice  requures  the 
tenant  to  appear  in  Etuter  Term.  Doe,  dem. 
TimmSne  ▼.  Roe,  S47. 

13.  In  a  country  qectment,  if  the  notice  is  to 
appear  in  Mieha^mtut  Term,  a  rule  absolute 
will  be  granted  in  the  first  instance  in  Hiiary 
Term  for  judgment  against  the  casual  Q*ector. 
Doe,  d.  Croom  ▼.  Roe,  85. 

IV.  Landijords  Rule. 

14.  Rule  nM  granted  for  sendee  of  the  de- 
tnand  of  possession  on  the  premises,  to  be  deemed 
gooilyin  oi^der  to  obcain  thensoal  hmdlord's  rale 
under  the  Stat  1  G.  4^  c.  87,  where  the  tenant 
had  absconded  to  America.  Loe,  d.  Selgood  ▼. 
Roe,  906. 

15.  On  moring  for  the  usual  JandlonVs  rule, 
uniler  the  Stat.  1  G.  4,  c.  87,  »•  1,  if  the  notice 
giten  to  the  tenant  has  been  signed  by  an  agent, 
it  is  not  necessary  that  there  sliould  be  an  affi- 
davit, that  the  person  signing  it  is  agent.  Doe, 
dem.  Geldart  v.  Roe^  346. 

V,  MORTGAOBS. 

16.  It  safficiendy  appnrs  that  a  party  has  be- 
come defendant  in  an  ejectment  brought  by  a 
mortgagee  to  entide  him  to  a  rule  under  the 
Statute  7  G.  2,  c  20,  if  it  is  sworn  that  be  had 
entered  an  appearance.  Doe,  d.  Cox,  ▼.  Proton, 
tt04. 

17.  The  Court  will  not,  on  staying  proceed- 
ings under  the  Stat  7  iieo.  2,  c  20,  in  an  eject- 
ment brought  by  a  mortgagee,  compel  the  mort- 
pgee  to  pay  tiie  costs  of  the  rule,  because  he 
bad  refua^.^  tender  of  the  sum  due.  Doe,  d. 
Simpson  y,  Bunn,  49. 

\     .    ■      yi,  Otiibr  Matters.' 

IS.  Judgment  as  iu  case  of  a  non-suit  may  be 


oblaiaedtnai»ftdtianio|.4«tnait    iloe,d.Asr- 

1«.  Rtde  to  set  aside  a  deeUfra«k>n  hi  ^jeet- 
nient  ibr  mistikes  hi  it  refnaed,  the  tenant  not 
having  appeared.   i>)e,  d:  if cmnert  t.  Hiae,  39. 

BRium»  WRIT  o^.--^>aee  ftutMi»«r. 

1.  If  ajnoler,  onawrlt'bangwithdrawn,'by 
mistake  afiows  a  prisoner  to  go  out  of  prison, 
instead  of  detaining  him  on  a  ea,  §a,  which  had 
been  lodged,  it  b  a  voluntary,  and  nqC  a  mere 
n^igent  escape.    Fiiewood  v,  Ckments,  165. 

2.  The  sheriff  cannot  retake  a  defendant  after 
a  voluntary  eacqpe.    Id. 

3.  If  he  does  re-take  him,  no  lapse  of  time 
will  prevent  the  defendant  being  entitlecl  to  his 
discbaige.    Id. 

ESTATE  TAIL.— See  Will,  1. 

On  the  16th  Map,  1778,  J.  H,  tenant  for  life, 
and  i/cme,  the  wife  of  Jamee  B.y  tenant  in  tail 
of  copyhold  premises,  remainder  to «/.  ^.  in  fee, 
surrendered  for  the  purpose  of  suffering  a  reco- 
very, which  was  suffered,  and  the  premises  sur* 
rendered  to  the  use  of  •/.  H.  for  life,  remainder 
to  Jane  B.  for  life,  remainder  to  the  hein  of  the 
survivor.  The  sAme  day  J*  R.  James  and  Jane 
B.  snrvendered  a  mdety  to  thense  of  the  trus- 
tees of  the  marriafl;e  settlement  of  James  and 
Jane  B.,  their  heirs  and  assigns,  in  trust  for 
•^099109  for  life:  remainder  to  Jane,  fbr  Hfe; 
remainder  to  their  eldest  son,  and  fbur  others, 
by  name,  as  James  and  Jane  should  appoint ; 
in  default  of  appointment,  to  Thomas,  the  eldest, 
in  tail ;  remainder  to  James,  fhe  second,  in  tsM ; 
remainder  to  the  third  and  fourth  and  other  sons ; 
remainder  to  the  daughters  in  tail ;  remainder  to 
the  heirt  of  Jane  for  ever,  with  a  power  to  the 
trustees,  at  the  request  of  James  and  Jane  B,, 
to  sell  the  moiety,  and  invest  the  proceeds  in 
other  estates,  to  be  settled  in  the  same  nsea^  and 
with  power  to  J.  H.  Jmmee  B.,  and  thetrusleeB, 
unamnrausly  to  alter  or  stoiike  void  aU  the  uses, 
and  to  create  new  and  other  ueea.  On  the  6th 
July,  1778,  J.  if.,  Jmnos  and  Jams  B.  surren- 
dered one  mdety ;  and  the  tratteca,  at  the  rt- 
qnest  of  Jamee  and  Jane^B^  ItstMed  by  their 
joining  in  the  auirender,  ewrendereii  the  other 
moiiay  in  lee  to  a  6en^  fide  purohaaer,  for  an 
adequate  conaderetion.  Jn  1802.  J.  H^  died, 
and  in  1836,  Jane  B.  died.  On  ^eetment 
brsught  fay  the  heir  of  Jane  B*,  against  a  daim- 
ant  under  the  purchaser  i-^HM,  first*  that  the 
life  interest  of  Jams  B^  passed  to  the  defencknt ; 
and  therefore  the  Statute  of  lamitations  did  not 
apply,  since  the  lessor  of  the  plaintiff  bad  no  right 
of  entry  till  her  death*  Second,  that  the  reco- 
very itself  was  valid,  so  as  to  bar  her  estate  tail, 
and  that  a  use  resulti^d  to  her  iu  fee  ;  but  that  the 
uses  iiecUrcd  upon  tie  recovery  were  voluntary 
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andcr  97  EHm.  e^^m  a^vMI  a  hm^  fiie  pur- 
cbaier.    L^e,  den.  BamBrU$ek  ▼.  Ao^  4<6. 

ESTOPPEL. 
A  dMpote  hmnsut  umn  betwMD  two  aeCi  of 
tmaHBtm,  u  to  wlwiher  vnU  ww  |Miyable  for  oer» 
tiin  pmnuei,  «d  aniMiiliir  nut  mm  initltnMd  in 
Chancery,  in  1881 ;  and  the  Mmer  of  the  Rolk 
decreed  that  rent  alioaUl  be  |itid  by  one  lec  of 
trustee*  to  the  other,  and  the  paymeDts  were 
rej^ularl^  made  until  1 833 :  i/ela,  ttiat  die  par- 
ties against  whom  the  decree  was  ma:le  were 
estopped  from  denying  the  right  of  the  other 
trustees  to  recover  tne  rcnt^  in  an  action  for  use 
and  occupation,    Aila^n  v.  Stark,  719. 

EVIDENCE.— See  Attacbhbnt,  7 — ^Attor- 

NKV,    37. — LlMITATlOfCS,   SrATrTB  OF,     1,  S. 

— Martoaok,  9, — M  i*.vic:pal  (  'okporation, 
7.— Plcaiuno,  ^,  23,  «5,  tf6, 30,  33.— P<Km, 
8. — PRACTirK,  41.  51. — Qto  Warranto,  7. 
— Stabip^ — Way. 

1.  A  plea  that  the  action  was  brought  to  re- 
rover  fees  at  law  and  in  equity,  and  that  no  bill 
was  so  delivered  is  proved,  although  it  does  not 
appear  that  every  item  claimed  was  for  business 
done  at  law,  or  in  equity.    Hare  v.  AdntM,  77. 

9.  The  plea  being  proved,  the  plaintiff  cannot 
recover  on  a  count  for  an  account  stated  on  proof 
of  an  admission  of  the  amount  claimed.    Id, 

3.  In  sttch  E  case  the  particulars  of  demand 
should  state  that  the  pleinttff  intends  to  raly  on 
each  and  every  coant  in  the  declaration,    la. 

4.  The  reciUl  in  s  writ  of  trial  of  the  day 
when  the  defendant  wea  "impleaded,"  is  suffi- 
cient evidence  of  the  day  the  writ  issued.  B&hm* 
son  V.  Roland,  7^ 

5.  Evidence  of  the  eigoyraent  of  a  right  of 
pastore  for  twenty-eight  years,  is  not  sufficient 
for  a  jury  to  praiume  an  enjoyment  for  thirty 
years>  as  stated  in  a  plea  founded  on  the  first 
section  of  the  Preacripkion  Act,  8  &  3  W.  4.  &  71. 
Appieyard  v.  Bayley,  SOtt. 

6.  Such  evidence  cannot  be  taken  to  be  proof 
of  a  plea  of  the  enjoyment  of  a  right  for  twenty 
years  to  put  and  turn  cattle  on  the  land,  under 
the  second  section ;  such  a  right,  if  good  at  all, 
being  an  easement  and  of  a  totally  different 
nature  from  the  right  of  pasture,  which  is  a 
profit  a  prendrs.    Jd, 

7.  In  an  action  respecting  the  right  to  a  wall, 
it  was  in  evidence  that  the  piaintiil'and  defendant 
bought  their  respective  houses  on  each  side  of  the 
wall  by  auction  of  one  vendor,  and>the  plaintiff's 
deed  of  aftsignment  conveyed  to  him  a  messuage 
in  the  occupation  of  one  O.  Howe,  together  with 
all  out-bouaes,  &c.  known  and  reputttl  as  paroei 
thereof;  for  the  purpose  of  shewing  the  «xtent 
of  the  plaintiff's  premiseF,  tiae  deftndant  put  in 
evidence  a  hand-hill,  whidi  was  circulated  at  the 
auction-room,  and  seen  there  by  the  plaintiff^ 
a^cut,  ill  which  the  plaintiff's  premises,  m  the 


ecoopatioD  of  G»  AKndc,  as  lot  fl;  tnere  AamibeJ 
by  admeasurenent:— /loU,  cfaet  die  taitt  was 
admiaaible  in  evideooe  to  abew  what  it  was  that 
at  the  time  was  known  or  repoted  to  be  pared 

!  of  the  premises  in  G,  Howe  9  occnpetiop,.  Ifvr- 

j  %  ?.  Ai'DemkUl,  2S6. 

a  In  Qeetroeot  by  the  i 
son  of  the  mortgagor^  the  defiBmUnt  { 
marriage  aettleroent.  more  thM  thirty  TBttnnki» 
'      '     ttttau 


made  prior  to  the  marriage^  wlwraby  ( 
gagor  conveyed  the  premises  to  trwi 
trust  for  himself  for  life,  with  lemaimlcr  to  the 
issue  of  the  marriage.  It  being  proved  tbat  the 
deed  was  fouiul  among  the  papers  of  the  mort- 
gagor ; — IMI,  that  alttiough  this  was  not  strictly 
proper  custody,  the  deed  was  nevertheless  admifi- 
6i))le,  without  proof  of  its  execution.  Voe  d. 
AV«/!e  V.  Samples,  228. 

9.  Upon  an  issue  a«>  to  the  boundary  between 
the  manors  of  RocMaU  and  Wak^Ml^  a  com- 
mission and  return  issued  by  the  duchy  Court  of 
iMncojfter,  in  the  13  Car.  1.,  was  offered  in  evi- 
dence, wiiich  recited,  that  the  lords  of  tlie  manors 
of  Rochdale  and  Hi sh worth  had  petitioned  the 
crown,  shewing  that  the  boundaries  between  the 
manors  were  uncertain,  and  that  suits  were  likely 
to  arise ;  for  the  prevention  whereof,  certain  com- 
missioners  were  directed  to  hear  evidence,  and 
ascertain  and  set  out  the  boundaries  between 
those  manors;  and  the  sheriff  of  the  county  was 
ordered  to  impanel  a  jury  for  the  purpose  of 
assisting  the  com  missioners.  The  coromisKoners 
stated  in  their  return,  that  they  had  examined 
witnesses,  and  that  a  jnry  had  been  sworn,  and 
the  return  set  ont  a  natural  boundary  on  a  ridge 
of  hills  between  Roehdak  and  Ri9kwaraL  The 
manor  of  Wakefield  was  adjoining  to  RUtkwofih, 
and  as  the  same  natural  boundary  extended  be- 
tween Rochdale  and  Wakefield^  this  dooament 
was  offered  in  evidence,  to  shew  that  it  waaalso 
the  probable  boundary  between  those  manors:-* 
Held,fir$t,  that  the  evidence  was  relevant  to  the 
matter  in  issue.  Secondly,  that  the  Court  bad 
jurisdiction  to  isaue  the  commission,  l^irdly, 
that  the  evidence  waa  admissible  aa  a  verdict,  in 
a  case  where  reputation  was  receivable,  fourthly, 
that  it  was  not  objectionable  on  the  ground  that 
the  commission  was  issued  post  litem  motam,  or 
because  it  did  not  appear  that  a  decree  bad  been 
made.    Brieco  v.  Linnax,  235, 

10.  Entries  made  in  a  book,  pursuant  to  a  rde 
o**  the  Poor  Law  Commissioners,  by  the  medical 
officer  of  a  union,  are  not  evidence  on  behalf  of 
such  officer,  to  prove  the  facts  which  diey  state. 
Merrick  v,  Wakley,  V68. 


11.  The  goods  of  the  plaintiff  were  fraudib- 
lently  obtained  from  him  by  a  third  party  by 
means  of  a  cheque.  The  dctadant  (nn-cbaned 
the  goods  from  the  tliird  perty^  toad jfSifo,  and 
after  nodce  by  die  pkintis,  sold  tkem^  and  ve^ 
cei\^l  the  money.  In  an  notion  by  the  pUiintiff 
for  money  had  anil  received  by  the  dcfcodaiit: 
— Held,  that  the  cheque,  though  otherwise  inad- 
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ihi8til)le  for  want  of  a  Rtani]s  was  reeeivable  in 
evidence  against  the  defendant,  in  proof  of  the 
fVand.  K^ibie  ▼.  Papi0,  S83. 
'  li^Wli^^  a  notice  ww  given  to  a  defendant 
undS  Rig.  Hil  T.,  4  W.  %,  requiring  him  to 
admit  certain  documents,  amongst  which  was  a 
d««d)  dcscnbed  9A**u  eounterfuirt  of  alease  :"— 
i#^^4iait. after  the  admission  was  made,  the 
d^iendMI  coidd  mrt  object  at  the  trial  that  the 
deed  mu  not  acevnterpart,  but  an  original  lease, 
and  was  therefore  improperly  stamped.  DO0 
deraw  Wrigki  y.  Smith,  499. 

13.  In  an  acdon  for  funeral  expenses,  brought 
against  one  who  had  given  orders  for  the  funeral, 
although  he  was  not  executor: — Heid,  that  a  re- 
aiffuary  legatee  was  not  an  Incompetent  witness 
for  the  plaintiff;  because  the  estate  of  the  de- 
orased  was,  at  all  events,  liable  to  pay  the  reason- 
able expenses  of  the  funeral,  and  could,  in  no 
events  be  liable  beyond  them.  Green  r.  Salmon, 
460. 

14.  In  ejectment,  brought  by  a  trustee,  the 
question  was,  whether  certain  freehold  premises 
passed  under  a  mortgage  deed.  To  prove  that 
the]r  did,  the  defendant  produced  a  deed,  con- 
taining an  admission  of  that  fact,  by  the  cetttui 

?me  trust  for  life,  of  the  premises,  uniler  a  devise 
rom  the  mortgagor.  It  appeared  that  the  cestui 
que  trusty  by  the  deed,  procured  the  forbearance 
of  a  loan  of  100/.,  and  the  advance  of  50/.  more : 
— Heldy  that  the  cestui  que  trust  had  an  interest 
both  ways,  and  that  the  evidence  was,  therefore, 
admissible.  Doe  dem.  Rowlandson  v.  Wain^ 
fcright,  508. 

15.  Whether  the  admissions  of  a  ceitui  que 
trust  for  life  are  admiseible  against  a  trustee,  in 
a  case  where  he  is  suing  for  the  benefit  of  all  the 
partiea  interested  in  the  estate;  qutere.    Id. 

16.  On  an  indictment  for  non-repair  of  Kel- 
ham  BrMge,  ratl&ne  tenura,  the  defendants 
tendered  in  evidence  a  record,  tern,  18  Edw.  S, 
setting  out  a  presentment  of  the  Bishop  of  L^n- 
eotn  ror  not  repairing  the  bridge ;  that  the 
intlictment  was  removed  by  certiorari ,  and  at 
the  trial  the  finding  of  the  jury  was,  that  the 
Bi^op  was  not  Kable  to  do  the  repairs,  and  that 
the  jwy  were  ignorant  who  was  hable  to  do 
them ;  that  the  bridge  had  been  constructed  sixty 
years,  and  bad  been  repaired  from  the  alms  of 
the  men  passing  over  it.  It  also  appeared  that 
a  grant  of  pontage  to  the  men  of  KeHiam,  was 
also  issued  from  the  crown,  upon  the  ground 
that  it  had  been  found  by  inquest,  that  no  one 
was  liable  to  repair  the  bridge :  — //e/i,  that  these 
documents  were  admissible  in  evidence.  The 
Queen  v.  The  Lady  Sutton,  525. 

17.  In  ^eOtment,  brought  by  oversells  to 
kcooycr  parish  lands,  a  rated  innabitant  of  the 
parish  is  a;  oOmpelent  witness  for  the  lessors  of 
the  pIl^ntiff,  by  virtue  of  the  stat.  54  Geo.  3, 
c.  i70i  Bet4  9«  '  /A>0,dcm.  Houitbee  ▼.  Adder  ley,. 


18.  In  co^^enant  for  Tion- payment  of  rent  and 
for  non-repair,  where  the  assignee  of  the  rever- 
sion had  charged  the  premises  with  the  payment 
of  an  annuity  to  his  daughter,  for  her  separate 
VMS!^>j^NM^  thst'the  httsbandiiif  the  daughter 
was  a  eompetent  witness-  for  the  trustees  of  the 
assi\p;iice*of '  the  veveraian  to  prove  that  the 
defelldant*a  testator  had  become  assignee  of  the 
term.    Abertr^tbie  v.  UUkman,  534. 

19.  In  an  action  against  a  man  and  his  wife 
for  a  debt  due  by  the  wife  before  her  marriajje, 
it  is  not  necessary  to  give  direct  evidence  of  the 
marriage,  presumptive  evidence  being  sufficient. 
Tacey  v.  Macarlton,  550. 

20.  A  party  to  a  suit  who  had  himself  given 
evidence  on  a  previous  trial  called  a  witness, 
who  on  cross-examination  stated  part  of  that  evi- 
dence:- ^e/r/,  that  in  re-examination,  the  wit- 
ness could  be  asked  as  to  such  other  parts  of  that 
evidence  only  as  qualified  or  explained  the  part 
stat^  by  him  in  cross-examination.  Prince  r. 
i^amo,  132. 

21.  Ejectment  to  recover  a  messuage  for  a  for- 
feiture on  the  breach  of  a  general  covenant  to 
insure  the  preroisss.  At  the  trial>  the  lessor  of 
the  plaintiff  proved  tliat  the  defendant  had  re- 
fuged to  shew  him  the  policy  of  insurance,  nor 
did  he  produce  it  at  the  trial,  in  obedience  to  a 
notice  requiring  him  to  do  so : — Held,  that  this 
was  not  even  evidence  primd  facie  to  support 
the  case  for  the  lessor  of  the  pisinlSffi  Ihe,  d. 
tiridger  v.  Whitehead^  521. 

22.  Where  an  attorney  who  is  sufng  his  client 
for  his  bill  obtains  an  order  to  refer  the  bill  for 
taxation,  that  order  is  no  evidence  against  the 
defendant.    King  v.  K^pe,  B7. 

23.  Entries  of  items  of  an  accotmt  made  in  a 
book  by  plaintiflTa  derk,  made  in  the  presence  of 
the  defendant  on  a  aettlement  of  accounts,  and 
copied  by  the  defendant  into  his  book,  but  not 
acknowledged  by  him  in  any  way  to  \ye  correct, 
are  not  primary  evidence  for  the  plaintiff,  so  as 
to  make  it  necessary  that  the  book  should  be  pro- 
duced, or  its  absence  accounted  for.  Rigby  v. 
Jejfrys,  6S$, 

24.  On  E  settleineat  of  aeoounta  between  the 
plaintiff  and  defendant,  a  balanoe  was  struek, 
which  the  defendant  agt«ed  wiia  correct;  but  he 
ailded,  that  when  he  had  done  eertain  things  for 
the  plaintiff,  there  would  not  be  much,  if  any 
thiugj  between  them  i-^J/eld,  that  this  was  good 
evidence  of  an  account  stated,    Jd,, 

25.  An  eriginal  Sessiona  book  being  a  paper 
bouk^  containing  the  orders  and  other  proceed- 
ings of  the  Court,  made  up  and  rec<Bded  after 
each  Sesaions  by  theelerk  of  the  peace,. fW>m 
mioutes  taken  vy  him  in-  Court^  beaded  at  each 
Heasions  with  the  usual  oantion  of  the  justioes  at 
Sessions,  and  sigaed  at  the  terminatioD  of  the 
proceedings  of  the  Sessions,  ''  By  the  Court, 
(J.  C)  ckrk  of  the  peace;"  and  being  the  only 
record  kept  of  the  piooeedings  of  the  Sessions, 


no 
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ua  always  modlyediii  ^Cofutfor  tbayomie 
of  proviag  thorn,  ii  adimsiible  la  the  nine  Court 
of  Qiuurtar  Seniooa,  tbou^fh  iluing  under  a  dif- 
ferent commi^woQ*  to  .  prpve  an  order  of  the 
Couru  TAtf  pv^ii  V  TU  lnkabUanJ(4  qf 
Teaveieg,  61U 

96.  A^oriifr /Qf  ^ia«imwii/8f»^ WiAmg an 
order  of  remoTal  ot  M.  S ,  widow,  is  good  primd 
fmck  endendV  in  <aii  iasp«i  Mwaaa  Haib  atma 
pariihet,  to  orove  that  theion  of  Af.  S.  was  not 
then  setlM  in  the  apipeUant|>ariab,  ahhough  he 
waa  not  mentioned  m  the  orderi  and  waa  then 
1M  7«an  of  i^e.  It  haviitf  been  previoualj 
ahewn^thatio  18 1 7,  after  the  death  of  his  father, 
he  waa  unemanciiMaed^  and  had  obtained  no 
aettlenent  of  hie  own.    /d 

m.  ItbancetabUihednileythattheol^ector 
10  a  witneM,  on  the  ground  of  interest,  it  bound 
to  shew  the  interest  with  eertainty  and  dear- 
neH ;  thence,  it  was  held,  that  a  witnesi  waa 
not  sufBdently  shewn  to  be  incompetent  when 
he  sUted  on  the  eei>  (H/e,  ^  I  employed  the 
attorney  who  oonHBenoed  this  action,  ss  pUin- 
tUT's  agent.  He  haa  been  dead  some  lime. 
'  "^        not  been  re- 


There  is  a  new  attorney,    i  have 
leased.     No  demand  has  been  ms 


did  not  state  to  him  that  he  waa  to  look  to  the 
pkintiff,  and  not  to  me,"    Shipton  ▼.  Thornton, 

no. 

KXBCUTIOy.^^fee  Phactiob,  fS,  94,  34, 

A  plainiir  taisd  'a  ;^  ^.  4o  reeoter  the 
amonns  of  a  jndgm^  fscovcead*  Before  any 
goods  were  leizecL  the  defendant  tendered  the 
amodnt  of  die  Judgmc^nt,  but  tvt'ined  to  pay  the 
costs  of  the  writ  ofJL  fd.  t^UM,  that  the  tender 
was  insnfisient,  and  thsU  the  detadant  was 
entided  to  proceed.    J%l^  ▼.  Peris,  4«7» 

SXBGUTOR.-^8es  Ai'immnir,  «9.«^€>sv»- 
KAWT,  1.^  ETit>n»ron,  18.^  Wahramy  op 
Atvoww^,  9.— Wtiit,  ^. 

1.  By  a  grant  of  adounistration,  with  the  will 
annexed,  to  a  person  as  the  attorney,  and  for 
the  benefit  of  the  executor,  the  administrator 
becomes  the  legal  representative  of  the  testator 
until  the  executor  takes  out  probate  or  dies. 
Sewercrop  ▼.  Da^,  ^63. 

8.  If  the  etecntor  ^  leaving  an  executor, 
a  snbseqnent  f^nt  of  administration  with  the 
will  of  the  original,  testator  annexed,  to  a  person 
fbr  the  bene(}t  of  the  second  executor^  is  valid 
only  so  as  t9  ei^aUe  the  second  admimstrator  to 
recover  btereit  on  a  principal  sum  due  to  the 
original  testator,  seeming  sube(*oueot  to  the  grant 
to  the  second  administrator,  out  not  interest 
accruing  during  the  lifetime  of  the  original  exe- 
cutor aa  to  which  the  debt  and  i^al  promise  of 
the  debfior  was  to  the  original  administrator,  Id^ 

3.  In  oavenant  for  non^yment  of  lent  and 
for  neopiepair,  sgsinst  an  eieeateri  it  eppeaiiBd 


that  the  testator  had  beq^^ppMiQlpdi:^ 
under  1  Gea  4,  c.  119»  Kt^jHi^  iMltent's 
estate,  which  consisted  of  tbe  prefotaes  hdd 
under  the  lease,  and  other  property.'  TMfi  testa- 
tor consented  hi  writlne  tb  act  ^k  alifeiiitt^.tnft 
an  asBgnment  nt>m  htttt  to  tWd 
assignee  wM  prepai«l  anH" 
laHer,  Isttithe  teatatofdUfnorcBKc^UMi^'dtol, 
aitheugh  he  lei  the  pMifiaBrand/nDeMwi^hBwa: 
^JiM,  that  thr  cseedlar ^  tit^nttkeesHd 
Msignee  wns  KaUe^  nait  ittd^ntiiiappeai  iiii  she 
insMvent  Covit  had  siniiniHiit  <aMy*s>th«  as 
signeeof  the  insohrmit  sstsiSLo  'dSAosisnniftis  «. 

Hickman,  434. 

•  I 

FAL8B  PRBTSNCBSi 

An  indictment  for  ohtsinnig  goods  under  fiilse 
pretences,  must  state  in  whom  is  the  pmperty  of 
the  goods  nnlawftdly  ohtmned.  And  the  oinhH 
son  is  not  eured  by  verdict  under  7  G.  4,  c  61, 
s.  81.    ifarKift  t.  The  Queen,  S8d. 

FALSB  RKPRBSENTATfOMCL 

A  statement  bv  the  defendant  to  the  plain  tifl^ 
that  he  may  safely  lend  money  to  •/.,  because  the 
title  deeds  of  an  esute  which  J,  has  just  bought, 
are  in  the  possession  of  tbe  defendant,  and  tliat 
nothinff  can  be  done  without  the  Icnowiedge  of 
the  defendant,  and  that  the  plaintiff  will  tie  per- 
fectly safe  in  making  the  loan  to  J^  ia  a  repre- 
sentation concerning  the  ability  of  •/!,  within  the 
meaning  of  0  G,  4,  c  14,  a.  0.  5ican  v.  PkUip, 
374. 

PINE. 

A  fine  levied  by  a  lunatic  ia  binding  upon  hts 
heirs  in  a  Court  of  Law.  AfuHey  v.iSlerren,  678. 

FORCIBLE  ENXBTT. 

I.  An  mquiskioa  for  a  fsmbla  entry  tsken 
under  the  Statutes,  B  H.  6^  o.  9^  ^  81  i.  L 
c  16,  should  state  for  what  estate  tb0  pasty  was 
posieaaed,  in  order  to  auUiorise  ainatioMn  awasd 
reatitution.     The  Queen  v.  Bowser,  346.^ 

8.  Upon  a  finding  by  the  grand  jntf  alT  the 
Assisea  of  a  bill  of  indictment  for  a  forcible  entry 
and  detamer,  the  jnd^sof  asw&haa*  distreiian 
to  refuae  to  award  restisalion,  and  thw  Gout  of 
Queen's  iieneh  haa  no  anthenty  So  mviiew  hia 
decinon ;  neither  if  the  eaae  faaa  not  been  t»- 
moved  by  oerHerart,  haa  thetC 
Jurisdiction  enabling  them  to  jiwnsd  i 
The  Queifi  v.  Marland,  604. 

FR£IGHT..*-8ee  ^tuu^$.  > 

'  1,  Where  goods  were  shippeilUt  , , 

under  a  bill  of  Uding,  to  be  dehvered  m£&idon, 
and,  in  consequence  of  damage  dottfr  I*  tile  ship 
en  her  voyage,  the  master  was  dbolfSlMse  wan- 
ship  the  goods  at  Baimffkt,  and'  Ibvward  iiieta  ts 
their  port  of  destination  by  another  •Vteeir*-' 
ihld,  that  the  owner  of  thai^sedSiWaaMAiid  to 
pay  itit  whofe  fmght  origiiuM^  boiftMleAif% 
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aHhcmgb  \iM  M^  ftoih  Batatia  had  \ieen 
i^reed  for  by  die  master  at  a  much  lower  rate. 

2r  S^K  tb9X  if  the  owner  of  the  giMxia  had 
iosiste^  that  they  should  be  delivered  up  to  hiro, 
at  thftju^rn^ate  port,  he  would,  ueYertbeleap* 
ji^ve  >e^.)iab)e  to  pay  the  whole  freight, 

.  SL  AmUt,  «te|  that  theomierof  ihegoodb 
r«Mdd'«ho  have  been  HaUe  to  p*y  an  itiof«ated 
'it^t€§ifni^l  Aomtfaeiiilemiediate  port,  if  the 
tjtiiriijiMequbad  bnto  mniBWiinly  made  by  the 
y«t  muh'iMtttmmd  rate,  for  the  benefit  of 
Sh^Om  ▼•  Thorm^m,  710. 


FRIENDLY  SOCIETY, 

A  frietidly  eociety  was  eatablished  in  1775, 
and  in  1794  their  nUea  were  duly  enrolled  with 
the  derk  of  ihe  peace,  in  purauanoe  of  the  8ta* 
tute^  and  were  aeted  uoon  until  1804.  After 
that  time  new  eeta  of  nuee  were  made  but  not 
enrolled,  and  the  society  acted  upon  them  until 
1835,  under  the  belief  that  they  were  enrolled. 
In  1836>  a  member  of  the  aodety,  who  was  ex- 
pelled, applied  to  two  justices  for  relief,  under 
the  provision  of  33  G.  3,  c  54,  s.  15 ;  but  they 
refused  to  interfere,  upon  the  ground  that,  as 
the  rules  were  not  enrolled,  the^  had  no  juris- 
diction. Upon  an  application  for  a  mandamui 
to  the  justices,  to  compel  them  to  hear  and  de^ 
termine  the  complaint,  the  Court  refused  to 
issue  the  vrrit,  upon  the  ground  that,  for  want 
of  confirmation  and  enrolment,  the  new  rules 
trere  inoperative ;  and  that  it  was  not  a  dear 
consequence  that  the  old  rules  could  be  resorted 
to  for  the  purpose  of  holding  the  society  together 
under  the  Statute.  The  Qiieen  v.  The  Jtutices 
^Cambridge^hire^^i,  , 

GAME. 

A  complaint  under  1  &  2  W.  4,  c  39,  s.  30, 
for  a  trespass  upon  land,  committed  in  search 
of  game,  may  be  made  hj  a  person  vrbo  has  no 
interest  eitiiet  in  game  or  in  the  land.  Middle 
ten  ▼.  G^k^  359. 

QUARANT££.-See  fiANUirPT,  4r- 

PXiEADING,  33. 

1.  Tbt  following  instrument,  **  I  hereby  un 
dertake'to  seoofe  t»  you  the  pavment  of  any 
aiiln»«f  noneyyon  have  advanced  or  may  htn^ 
after  adfWMx  to  Messrs.  hmrp  Davenport  ic 
Co.,  on  tbv  aeeooBt  with  you,  commencing  the 
IstofiVbe.  4M1,  not  exceeding  S,000l.--^«to 
Todd,**  is  bad  aa  a  guarantee,  so  for  as  relates  to 
the  payment  of  posl  odeancef,  from  the  want  of 
auffident  eertaintf  of  what  waa  the  considera- 
tion for  that  part  of  the  guarantee.  E0ik6i  v. 
Todd,  C19. 

%  In  MsuptptU  on  a  guarantee,  the  defon- 
danb  doea  not  admit,  by  pleading  the  general 
iBBii^ 'the  consideration  alleged  in  the  deden^ 
don.    /d. 

^  Whitvaiweditor  having  a  gnaiantee  for 
•pift^r  Uadebiy  proves  under  a  oammdBdm 


of  banMtitey 'against  the  debtor's  estate  for  tbc 
wbole,  the  guarantor  Is'  entitled  to  have  tho 
dividends  distributed  rateable  over  the  whole 
debt,  atid  to  set  off  the  amount  of  the  dividends 
relating  to  that  part  vrfaich  he  \b  liable  to  pay. 
Id, 

HABEA6  CORTOS.— See  ftfcof,  8. 

HBIK>^>8e^  Es^Aifa  TjWL.*^Wifi^Sj  Sk    ^ 

HIGHWAY.-raee.Cdmi9li    

The  is  Geo.  3,  c.  79,  li.  i$f4,'«uthorie^  A  kirigle 
justice  to  present  a  bi^w^y  for  non-Tepi^r,  and 
the  Court  of  Quarter  Sessions  to  assess  such 
fines  for  the  oronce  so  presented  as  to  thetti 
should  be  thought  meet.  Under' the  provisions 
of  this  section  a  presentftent  was  made,  wbich 
waa  removed  by  eerMerori,  aiid  a  verdict  found 
for  the  Crown.  After  the  parties  were  at  issue, 
but  before  the  trial,  the  new  Highway  Act 
{6&6W.  4,  c.  50),  repealed  the  13  Vweo.  3, 
c  78  i^^Heid,  upon  motion  in  arrest  of  judg* 
ment,  that  the  Court  was  without  power  to  give 
eflfeet  to  the  judgment,  and  that  the  case^tood 
as  if  no  presentment  had  been  made.  The 
Queen  v.  The  MnhabitmUe  qf  Mawgan  tji  Jf e» 
neage,  438. 

HUSBAND  AND  WIFE.— See  Attaohmjskt 
1.  —  EviPBNCB,  19. —  Jnterpluadbii,  3.— 
Plbaddto,  41.— PoaR,^fl,to«-^\^iivi|Aiir 
or  ATvow«a!K»  ^0.  . 

INDICTMBNT>»aie^  QanMitikBf,  l,  3s>  5, 

INQUISITION — SeeCwTioRAiu,  8,  a.  II. 
CoBONsa, 

1.  Where  4  local  Aet  empowered  a  oompany 
to  impaanel«-Juiy  to  asiess  the  value  of  knds 
required  for  the  undertaking,  after  a  forty  days' 
notice  lo  ^leat  had.heeaf;ivea  ta  the  owner,  and 
the  owner  Agveed  to  waive  the  notice,  and  at^ 
tended  before  the  jurv  whuawaided  the  amount 
of  compensation; — ffeld^  fiy*^^.  ^^  ^^  owner 
could  not  obiect  that  the  inquisition  was  bf«d, 
because  it  did  not  set  out  that  notice  had  been 
given.  Secondly^  that  the  owner  could  not  ob* 
Ject  that  the  land  was  copyhold,  and  that  the 
interest  of  the  lord  of  the  manor  had  not  been 
regarded,  he  havi^  assumed  to  act  as  owner  of 
the  fee*sinifde.  ne  Qmeen  v.  The  Committee 
(^  Trueteee  ^Somlk  BoOand  Drainage,  647. 

2.  ^fhcre  t  locel  Act  empowered  a  jury  to 
sasess  and  ascertain  the  sum  or  sums  of  money 
to  be  paid  for  the  purchase  of  lands  taken  for 
the  purposes  of  the  Act,  ahd  the  jury  assessed 
a  sum  of  money  to  be  paid  for  a  strip  of  land, 
and  also' directed^  tiie  company  to  ^fiake  and 
maititain  a  hedge,  on  the  adjoinntg  land  of  the 
QWnefj  at  tbetr  own  expence  :-*^efrf,  that  the 
inqiuntion  Was  not  bad  by  reason  of  the  latter 
diiection,^  •■  itdidaot  appear  that  less  eompen- 

ai^awardeaonlhataocouiil.  i<C 
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INS0LVENT.-8ee  K«9cuto»,3.- 

PlB4PIN0|  19. 

J.  A  conveyance  and  att^igvment  from  the 
provisional  asBignee  to  the  creiiitor*s  assignee, 
made  before  the  11  Geo,  4,  and  1  W,  *,  c-  3», 
in  the  form  given  by  7  Geo.  4,  c.  57.  and  pur- 
porting on  the  face  of  it^  to  be  made  In  obedience 
to  an  order  of  the  Insolvent  Court,  is  a  valid 
conveyance  and  assignmenc  Doe,  d.  Brough- 
ton  V.  Storey,  U,  , 

&  A  deed  of  aadgmneiit  far  the  benefii  of 
oedilan,  oiado  after  the  iMoWent  1im  been  im- 
priaoned,  iavoid  aa  agaioaC  the  asignees  ap» 
pointed  under  the  inaolveiit  Act  JBtimt  t. 
To9ejf,  190. 

3.  It  is  equally  void  whether  made  for  the 
benefit  of  some  of,  or  all  the  creditors.    Id, 

4.  The  proviso  in  the  39  sec.  of  the  7  Geo.  4, 
c  67,  does  not  operate  aa  a  general  limitation  on 
the  enactment  in  the  previous  part  of  the  same 
section.    M 

5.  The  defendant,  in  an  action  for  crim.  coil 
waa  outlawed,  for  noopavment  of  coats  and  da- 
nageSi  After  he  waa  taken  on  the  oopioau^- 
ocUtfm,  be  applied  to  the  Insolvent  Court  for 
oia  discharge.  The  Court  having  a^j  udged  that 
ha  should  be  dieohaigBdi  after  he  had  suffered 
MDprisonment  foriioat  nonth^  a  prohibition 
waa  applied  tbr>to  paovaia  the  order  irom  bang 
tarried  into  eieet,  oa  the  ground  that  an  outlaw 
could  not  be  hoard  in  any  Court,  eaeept  to  re- 
verse his  outlawry  >*^HMi  that  by  the  tenna  of 
the  7  Geo.  4,  c.  4r,  the  InsoWent  Court  had 
power  to  make  the  orden  TAe  QuBm  v.  The 
CommiumnwM  qf  the  Jmoiveni  iJebi$r'9  Courty 
lu  re  Hamim^  609. 

XNT£RPL£AJ)£B.--S6e  Sheriff,  U 

1.  Rule  under  the  inttvplcader  Act  ivftned  to 
file  defendant  in  an  aetion  for  nnliqaidirted  d»> 
■lagee.     Walker  v.  Nieketeon,  181. 

9.  In  trover  an  issne  was  directed  to  be  tried 
under  the  Interpleader  Act,  between  the  plaintiff 
and  a  claimant ;  the  former  wai  snccessm!,  and 
then  applied  to  the  original  defendant  fbr  the 
thing  for  which  the  action  was  brongfat: — HM^ 
that,  under  the  citcttmstatoces,  he  waa  justified 
in  refusing  to  deliver  it  up  withnut  the  order  of 
the  Court ;  and  that,  therefore,  the  unsncoesa- 
ful  party  on  the  isaae,  must  also  pay  the  oosta  of 
an  apphcation  to  the  Conit  for  that  purpose. 
Barnee  v.  'fhe  Bank  of  England^  991. 

8.  A  defendant  who  U  aued  on  a  promioeory 
note  given  to  the  plaintiff  for  money  due  to  a 
marrieil  woman,  to  enable  her  to  have  the  be- 
nefit of  it,  and  not  her  husband>  cannot  obtain 
relief  under  the  Interpleader  Act,  on  the  eround 
that  he  expects  the  husband  to  sue  for  the 
money.    Jxcucton  v.  Moody,  56U 

4.  Where  the  sheriff  haa  been  guilty  of  no 
misconduct,  the  Court  will  not  make  him  pay 
the  costs  of  an  interpleader  rule,  of  the  trialof 


an  issuer  where  a  ver£ct  bai  been  'fbnnd  in 
favour  of  the  claimant  to  the  goods  seiaed. 
Bktnd  V.  Delano,  75. 

6.  The  goo^s  having  been  sold  by  the  sheriff, 
by  order  of  the  Court,  on  the  ioteipleader  rule, 
the  claimant  is  not  entitled  to  the  wnole  proceeds 
of  the  sale,  but  the  expenses  may  be  dedudted 
by  the  sheriff.    Id, 

0.  An  action  of  trover  waa  commenced  on  tb^ 
99th  ef  Deoember,  and  the  declaration  was  de- 
livered en  the  19th  of  January^  afler  which  the 
defendant  twice  obtained  time  to  jAsed : — Held^ 
that  a  rule  obtained  by  the  defendant  under  the 
Interpleader  Act,  on  the  93d,  was  not  too  late, 
Bamee  v.  The  Bank  qf  England,  50. 

JUDGMENT  AS  IN  CASE  OF  A  NON- 
SUIT.— 8bb  EjBOTKEirr,  18. — Pbaotige,  90. 

1.  If  isane  is  joined  in  Michaelmas  vacation, 
in  a  country  cause,  and  no  notice  of  trial  is  given, 
a  rule  for  Jud^pnent,  as  in  case  of  a  nonsuit,  in 
Easter  Term,  la  too  early.  Harrison  v.  WU- 
liamSj  990. 

9.  Where  a  plaintiff ^vea  a  peremptory  un- 
dertaking to  try  at  the  Summer  Aanaes,*  but 
afterwards  countennanded  his  notice  of  trial,  and 
in  Michaelmas  Term  did  not  move  to  enlarge 
his  peremptory  undertaking,  and  the  defendant 
obtained  judgment  aa  in  case  of  nonsuit,  the 
Court,  in  Hilary  Term,  set  aside  the  jud^nent 
on  payment  of  costs,  so  as  to  let  In  the  plaintiff 
to  dy  the  merits.    Body  v.  Jonee^  49. 

3.  In  a  town-cause,  issue  is  joineil  in  a  Tenn^ 
and  no  notice  of  trial  is  given,  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  may  be  mov^  for 
in  the  Term  next  but  one  after.  Piereon  v. 
Cheeeun,  170. 

4.  In  a  country^cause,  if  issue  is  joined  in 
Michaelmas  Term,  and  no  notice  of  trial  is  given, 
jud^ent  aa  in  case  of  a  nonsuit  may  be  moved 
for  m  Eaater  Term.    Jpperly  v«  Meree,  171. 

JURY«r-8ee  Cemiqiiaiii,  a. 

After  a  special  jurv  bad  been  sworn  for  the 
trial  of  a  defendant  for  a  misdeaieBnor,  one  of 
the  jury  stated  that  he  had  ast  on  die  gtaind  jmr 
who  found  the  bill.  It  waa  prapoaed  OB'bdksIf 
of  the  pfioaeeution  that  the  jurvuno  ahnld  zetiie 
from  ttie  box,  but  the  dereniaat  leAwed*  to  as- 
sent to  that  course;  the  trial  pfooeedcd,  Mid  the 
defimdant  waa  convicted*  The  defbndMit  ataw 
wards  moaed^fbr  a  new  trial  on  the  ground  of  a 
nmMrialy  but  the  Court  inftaaed  to  giant  hkn  a 
rule,    ne  Queen  r.SvUk)an  and oik&re^6ltk 

JUSTICES  OF  THE  PSAC£.r-See  Ba^- 
T^nnv.  -—  Coi«rrMi5KT.->—  CoNvioTinii.  — 
FnuaiDhY  SoousTr.— Gaxb.-— HiafiWAT.r- 
Mandamus. — Sessiomb. 

LANDLORD  AND  TENANT.— &e  Amm- 
NBY,  37. — Bankrupt,  I.— Covenant,  2  — 
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DnenussB.  — —  &9oniBNT.  -—  KbI'opfbl.— — 

iMoHTAAQBy  1,  3. — Vh&ADOtQ^  S,  ^,  6,  97. 

LIUSL.  —  See  Ckiminal  Information. — 
Pleading,  U,  18,  22,  S3.  — Pbagtigic,  59. 
Pbivileoxd  Communication. 

In  BA  applicfttioii  for  a  rale  nisi  for  a  criminal 
infonnation  against  the  proprietor  of  a  nawi* 
paper,  lor  the  puUication  of  a  libel  in  his  paper, 
the  affidavits  stated  that  he  ''did  insert  anct 
print  it  in  his  paper/'  a  copy  of  which  was 
annexed,  **and  that  the  libel  appeared  in  the 
fifth  column  of  the  said  paper: — Held,  upon 
showing  cause  against  the  rule,  that  this  was  no 
proof  of  publication  of  the  libel,  and  the  Court 
refused  to  allow  the  defendant's  affidavits  to  be 
looked  at  to  prove  the  publication.  The  Queen  ▼. 
Baldwin,  158. 

LIMITATIONS,  STATUTE  OF. 
See  EsTATK  Tail. 
1.  An  acknowledgment  of  a  debt  being  due 
to  one  partner  of  a  firm,  held  sufficient  acknow- 
ledgment of  a  debt  being  due  to  a  firm,  so  as  to 
take  it  out  of  the  Statute  of  limitations.  WhiU 
V.  WiUiami,  52. 

9.  The  fdlowing  letter  written  by  a  debtor  to 
a  creditor,  and  mentioning  some  accounts  due  to 
the  debtor,  is  insufficient  to  avoid  the  operation 
of  the  Statute  of  Lhnitations,  9  G.  4,  c.  14, 
^'I  have  given  the  above  accounts  to  you,  so 
you  must  collect  them  and  pay  yourself,  and  you 
and  me  will  be  clear."  Rouuedge  v.  Ramsay, 
939. 

LUNATIC— See  Fink. 

MANDAMU8.«..See  Copthdio  9.— Eoqlesi- 
ASTTCAL  Law,  3.  —  Mvnicipai.  Corpora- 
tion, 1,  9,  14^  l5.~Quo  Warranto,  9.-*- 

SuBlONSyS. 

1.  An  assistant  overseer,  after  the  expiration 
of  his  office,  having  refused  to  deliver  up  the 
parochial  books  to  Sie  existing  overseers,  they 
applied  to  two  Justices  under  the  Statute :  but 
mt  Jttstioea  nefused  to  interfere.  The  Court 
granted  a  mandamus  to  compel  the  assistant 
4>ver«eer  to  deliver  up  the  hooka.     The  Quern  v. 

9.  A  mandamus  issued,  tested  the  30th  Janu- 
€ny,  commanding  die  defendant,  the  treasure  of 
Berk9^  to  depont  with  the  Clerk  of  the  Peace, 
two  books  of  accounts,  reUting  to  his  office  of 
treasURT.  The  defendant  returned,  that  he  had 
deposited  one  of  the  books,  but  that  the  other 
was  not  on  the  SOih  of  Jafiuory,  nor  had  since 
that  day  at  any  time  theretofore  been,  nor  then 
was  in  his  custody.  The  Court  refused  to  make 
a  rule  absolute^  which  had  been  obtained  to  take 
this  return  off  the  file,  as  being  contemptuous. 
The  ihteen  v.  Payn,  99. 

3.  Where  a  return  to  a  mandamus  is  not  fri- 
volous on  the  face  of  it,  it  must  be  argued  upon 


a  ccnoUium,  and  not  upon  aiule  to.ibew  cause 
why  the  return  should  not  lie  quashed.  The 
Queen  v.  The  tFardme  of  St.  Savi<mre,  105. 

4.  By  the  39  H.  9,  the  parishioners  of  St,  Sa- 
vi&uf^e  woe  empowered  to  ^ect  annually,  six  or 
four  wardens,  to  form  a  corporation.  James  the 
1st,  by  letters  patent,  gnmtea  to  this  corporation, 
the  rectory  of  1$^  Savi(mf^9„  enjdining  them  from 
the  revenues  thereof  to  mdnwii  two  chaplains, 
a  school-master  and  ttshev,  ana  io  repur  the 
parish  church ;  and  the  wardens  covenanted  for 
thentsdvte,  their  heiia  and  assignfl^  to  maintain 
the  ehniains,  and  pay  other  cfaai^BR  The  99 
Si  93  Car.  9,  dischaiged  the  parimon^sftiem 
payment  of  all  tithes^  and  made  it  lawful  forihe 
overseers  and  churchwardens,  and  six  or  more  of 
such  parishioners  as  had  home  the  office  of 
churchwarden  or  overseer,  to  levy  a  rate  for  the 
payment  of  the  above  salaries.  The  66  G.  3,  c. 
4,  after  repealing  this  act  as  to  the  amount  to  be 
raised  by  rate,  enacted,  That  it  should  and  might 
be  lawful  for  the  wardens,  overseers  of  the  poor, 
and  other  inhafntants^  to  make  a  rate  fbr  the  pay- 
ment of  the  increased  saUries  to  the  chaplains, 
and  the  residue  to  be  applied  to  the  repairs  of  the 
churdi.  A  mandamus  having  issued  to  die 
churchwardens,  overseers,  and  other  inhabitante 
of  Si,  Saviours,  eommandiiy  them  to  make  a 
rate  for  the  payment  of  the  stipends  and  the  re*- 
pair  of  the  onuneh,  two  letianiB'tveie  made :  •  tiw 
first  return,  by  the  waxdeos^  stated^  ti»t  ^e  writ 
was  misdiveeted,  as  AeiWardentj  ovcmeets,  nd. 
«ix  of  the  inhabitants  who  bad:serVed  thesoolft^ 
oes,  alone  possessed  the  power  of  making  ia  zate, 
which  power  was  discr^oaary.'  and  that  th^ 
therefore  had  r^ksed  to  make  this  rate. .  Tkie 
other  retam  was  made  by  ceitaiR  ttdkafaitanta, 
and  stated  that  the  salaries  and  the  fepairs  of  tte 
church  were  to  be  paid  from  the  revepuc^is  of  the 
rectory,  which  were  sufficient  fbr  dxat  purpose, 
and  were  primarily  liaMe ;  that  araleixmkl  only 
be  made  in  aklof  that  primary  liabiUty  :-*«-/M^ 
first,  that  the  mandamus  was  property  diracled. 
Secondly^  that  the  chaplains,  «c^  were  entitled 
to  be  paid  out  of  a  rate»  without  referenoe  to  any 
funds  that  might  be  iu  the  hamls  of  the  wardens, 
and  the  Couxt  quashed  the  returns,  and  ordered 
a  peremptory  mandamus  to  issuet    Id. 

5.  A iMiidtfmiie will  not  lie  tatheLordsof 
the  Treasury  wherfif  they  act  merely  as  the  ser* 
vants  of  the  Crown,  to  eafoive  the  satisfaction  of 
a  cUam  on  the  Crown.  The  Queen  r.  The  Lords 
^00  Treasury^  Bapartethe  Banm  da  Bode, 
339. 

6.  A  m6iM2mn«i<'Wil}notflietothed«pasitaries 
of  a  gross  fund,  to  pay  thereouta  portion  in  satis- 
fkcdon  of  an  unliquidaled«laim,  tiiedepoaitarics 
havfng  no  power  to  aseAenain  the  amount  of  the 
daim.    Id. 

7.  't'he  Court  refused  to  grant  a  mandamus 
to  the  Lords  of  ihe  Treasury,  directing  them  to 
indemnify  a  claimant  out  or  the  surplus  of  the 
sum  handed  over  by  the  French  govemnient  to 
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ihAFngith,  to  die  catig&ctioit  of  pmom  vhoie 
property  had  been  improperly  aeiud  daring  tfie 
Frenoh  revolukioii.  the  diipofial  of  which  aam 
waa  regulated  by  the  Stat.  59  G.  3,  c.  3i*    /d. 

8.  Whwn diflpolBB  had  mnma  hetwoen certain 
frnttta  of  «  BonMigh»  whoftt  riditi  of  pnlanige 
•b  MMtte  land  were  itteiwed  by  the  Koend  nctfam 
of  tho  Mmuiipal  Hetom  Act^and  the  new  eorw 
pOMlioii,  an  lo  <he  vig^ft  to  out  down  the  feMeflon 
the  hmd^  and  mn  ii^unetion  had  been  obtained 
from  IbeCoartof  Obmery,  tfaia  CoMrt  granted 
a  mandamus  to  allow  inspection  of  the  deoda, 
&c.^iirfiich  wore  in  Ibe  poeaeanon  of  the  new  cor- 
poration, in  order  to  enable  the  freemen  to  dia- 
loWe  the  injunction.  The  Queen  v.  The  Mayor 
of  Beverley,  348. 

9.  A  mandamue  doea  not  lie  to  compel  the 
board  of  guardians  of  a  Poor  Law  Union  to  ad- 
mit, as  clerk  to  the  boards  one  who  daims  to  have 
been  duly  elected  to  that  office,  ne  Queen  v. 
The  Guardians  of  the  Dolgetty  Union, 

10.  Mandamus  refused  to  compel  a  railway 
companv  to  convey  goods  along  the  railway^ 
where  mey  had  agr^  with  some  carriers  to 
carry  their  goods  to  the  exclusion  of  all  odiers, 
it  not  appearing  that  they  were  compelled  by 
their  Act  of  incorporation  to  convey  all  goods 
offered  for  conveyance.    Ex  parte  Robins,  578. 

11.  Tho  Court  will  not  grant  a  mandamus  to 
enforce  the  general  law  of  the  land,  where  it 
may  be  enforced  b^  action,  though  they  will  in 
some  cases,  where  it  may  be  enforced  by  indict- 
ment.   M 

IS.  The  old  fireemen  of  a  borough  and  tbo 
new  oorpoiatioB,  both  claimed  to  veeelve  the  rents 
of  certam  public  property  wilbin  the  borough* 
and  at  a  public  meeting  it  was  agreed  that  the 
defendant  should  receive  the  renU  pendin(|[  the 
dispute,  and  invest  them  in  a  bank.  A  resident 
freeman  and  burgess,  who  was  liable  to  contri- 
bute to  the  borough  rate,  applied  for  a  manda.- 
mus  to  compel  the  defendant  to  pay  over  this 
money  to  the  treasurer,  in  aid  of  the  borough 
fund ;  but  the  Court  discharged  the  rule,  upon 
the  ground  that  the  applicant  was  not  the  proper 
person  to  make  the  appUcation.  The  Queen  v. 
Frost,  664. 

13.  A  local  Act  required  «0clect  vestry  from 
time  to  time  to  makexates  foe  the  relief  of  the 
poor,  and  aUv)  for  the  support  and  rcfMir  of  the 
churches,  and  rale-payert  ware  empowered  to 
appeal  to  the  vestry  and  also  to  tho  Quarter- 
Sebsions.  It  was  also  provided^  that  nothing;  in 
the  Act,  contained  should  avoid  any  ecclesiastical 
law,  or  in  any  manner  interfere  with  persons 
having  ecdesiastical  jurisdiction  over  the  parish  : 
'^Heid,  1,  that  notwithstanding  this  saving  of 
ecdesiastical  rights,  this  Court  bad  jurisdioaon 
to  issue  a  mandamus  %o  compel  the  vestry  to 
make  such  a  rate  fi>r  the  repaiPbf  the  chnrches. 
Q,  That  a  general  refUsal  to  do  either  of  two 
things,  one  of  which  the  vestry  was  required  to 
do  by  Act  of  Parhament  was  sufficient  toentitk 


the  dmrdmaidens  to  a  vwndauuu.  a.  That  a 
ooknTaUe  a^joarament  of  the  qncatiany  under 
the  pvetenee  of  waitmg  mtii  the  cfanrcbwaidcas 
had  ftimished  estimates  of  the  sum  of  money 
which  would  be  required  for  the  repair  of  the 
churchea,  was  equivalent  to  a  pontrve  fefbsd  to 
make  a  rate.  The  Queen  v.  7%e  Settct  Vestry 
sfSU.  MsLrgSLrH,  Leicesiery  67a. 

14.  The  Court  w9!  not  award  z  pCTwaptory 
mandamus,  on  part  of  a  tiMord,  imle  purt  of 
the  proceedings  on  the  former  mandamus  re- 
main incomplete.    The  i^een  t.  Maidwin,  6S1. 

15.  If  distinct  demands  are  made  for  payment 
of  two  sums  of  money,  both  of  whid:i  are  xeiuied, 
and  on  an  application  for  a  mandamus  to  com« 
pel  the  payment  of  them^  the  Court  grants  the 
application  aa  to  one,  but  refuses  it  aa  to  the 
other,  on  the  ground  that  the  party  is  not  entitled 
to  it ;  the  Court  will  neverUieless  allow  the  ap- 

?licaut  his  costs,  under  the  1  W.  4«  c  21,  a.  6. 
?«  parte  Turner,  305. 

16.  Where  a  mandamus  had  issued,  directed 
to  the  wardens,  overseers,  and  inhabitants  of  a 
parish,  requiring  them  to  make  a  rate  for  the 
payment  of  sarnies  due  to  the  chaplains  of  the 
parish,  the  Court,  in  the  exerdae  of  their  dis- 
cretion, under  1  W.  4,  c  21,  granted  costs  to 
the  proeeeutors,  and  inade  the  rule  absohite  for 
the  costo  against  sudi  of  the  inhabitants  as  had 
made  a  return  to  the  mandamus.  The  Queen 
T.  'JHe  Wardens  ^  SL  Satkur^s  Simawarky 
234. 

MASTER  AND  SERVANT.— See  Poor,  4, 
II,  15. 

1.  The  defendant,  who  was  a  merchant,  em- 
ployed a  master-porter  to  remove  a  quantity  of 
flour  from  a  warehouse ;  the  master-porter  per- 
f(»rmed  the  work  by  pcvteia  m  hia  employ,  and 
in  oonaequence  of  their  careleaMBS^  a  sack  of 
flour  fell  on  the  jdaintiff  and  injored  him  :<*- 
Held,  that  an  action  for  damagea  waa  properly 
brought  againat  the  defendant*  i2aiidlBsoii  v, 
Murray^  149. 

2.  In  trespass  for  sdring  die  phuoiSff's  horse, 
it  appeared  that  die  horse  trespassed  upon  the 
defendants  garden,  and  afterwards weaped  into 
die  highway,  whereupon  the  defendant  saervuit, 
without  his  master's  audiorify^  dnove  lum  back 
into  the  garden,  and  diatrained  him,  dmsge 
feasant  s — Held,  that  the  master  waa  not  lespoo- 
sible  for  the  act  so  done,  it  being  altogetbof  ali- 
kwftd  and  unauthorised.  Lyon§  r^  Martkn, 
500. 

MISD£M£ANOR.--aee  Cmttioiunff,  i,  7.— 
CoiiHmiENT.-*ORaitirai>  Ljiw.  ' 

MONEY  HAD  AND  RECJEIVBD. 

A.  agreed  to  sell  B.  two  horscH  fdr  SeiiS,  ttt  con- 
dition that  B.  should  pay  10^  mttreif  hekept 
them  for  a  month,  and  shOuUbevift'IiVertyto 
return  them  within  a  monftb,  n^'^^yibg  fO^. 
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The?  horses  wen  ntomed  tvitfain  a  imonth:*^  | 
IMi,  that  «i  aetion  for  money  had  and  received 
w«idd  Jie  hj  B^t  to  recover  the  70i.  from  A. 
ifttn^^v;  OarbeU,  160. 

M()ilTfcAGE,T-See  Ejbctmo^t,  16,  12.— 
.     ,  .  .jSviusmjE,  8.— StamFi  3,  4u . 

1.  In  a  mortgage  -d^ed,  the  m(nt^[agor,  with 
^.lyi^obatiiaa  pf  the  rooimgee,  testified  by  his 

'  itenii^  the  iged,  nominated  a  receiver  to  ooUect 
th^  rentia^  ami  give  notices  to  the  tenants  to  quit 
the  pcemiae^A  and  to  perform  and  execute  all 
other  matters  requisite  and  proper  concerning 
the  premises^  ss  ftilly  and  efiectually,  to  all  in- 
tents and  purposes,  as  the  mortgagee,  his  admi- 
nistrators or  assigns,  could  do  z—Held,  that  the 
receiver  was  auworized  to  give  a  notice  to  a 
tenant  upon  the  expiration  of  a  term,  for  the 
purpose  of  enabling  the  mortgagee  to  sue  for 
double  value  under  *  Geo.  «,  c.  22.  Poole  v. 
Wdrrtitf  518. 

2.  The  notice  was  proved  bv  producing  a  co^y, 
as  secondary  evidence,  after  tne  proof  of  a  notice 
to  the  defendant  to  produce  the  original.  It 
appeared  that  a  witness  had  attested  the  signing 
of  the  original  :-^Held,  that  it  was  not  necessary 
to  call  him.    Id. 

3.  Where  a  lease  is  made  by  a  mortgwn:  sub- 
sequently to  the  mortgagee,  a  notice  of  the  mort- 
jgage,  given  by  the  mortgage  to  the  tenant,  does 
not  entitle  the  mortgagee  to  distrain  for  rent 
which  becomes  due  after  the  notice.  Evarur, 
EUiott,  744. 

MUNICIPAL  CORPORATION.— See  Ap- 
peal, 1. — Mandamu^  8,  IS. — Practice,  41. 
—Quo  Wabranto,  1, 2,  4,  7, 8,  9, 11.— Ses- 
sions, 12. — ^^ Weights  and  Measures. 

.  1.  Upon  an  applieation  under  1  Vic.,  c.  78, 
«•  94,  tne  Court  wili  not  graRt  a  mandamue  to 
the  mayor  »  sestore  the  name  of  a  party  to  the 
faumsa  Ust,  unless  he  shews  to  the  Court,  by 
affidavits,  a  good  title  to  be  upon  the  list,  even 
although  his  name  has  been  previously  expunged 
by  the  mayor,  upon  an  invalid  objection.  The 
QtLeen  v.  The  mayor  qf  Harwich,  611. 
<  ^.  The  mayor  of  a  borough,  divided  into 
wards^  save  notice  that  there  were  two  vacancies 
to  be  fitted  up  in  ^  North  Ward,  and  that  an 
election  would  take  place  on  the  lat  of  Nwember, 
before,  the  akLsrmen  and  asseHors  of  the  Ward. 
At  th«  election,  voting  papers  were  delivered  for 
thme  Djeraoni^  and  the  m^jori^  of  the  eKectors 
voted  for  A.  and  B.  jointly,  and  the  minority  liar 
C.  alone.  After  the  poll  was  closed,  the  return 
jRaa  deppaudfid  ifi»r  C,  en  the  graond  thai  ^tce 
\  was  bu(  00^  moanev  for  the  North  Ward,  and 
that  the  joint  votes  for  A.  and  B.  were  thexefore 
thrown  i^a^.'  '  Thie  presiding  officerB  returned 
A-k  find  Bb.^  it  appearing  that  there  was  but  one 
yaQani«y;----^A^j..that  the  votes  for  A.  ^nd  B. 
were  thrown  away»  and  tha^  C.  was  duly  elected ; 
fkud  i)]^,, Court  panted  a  mandamus  to  compel 


die  «iiiioa<tp  adimtC»    7%#' Qiteiii  ▼. 'Tie 
Toum  CouneU  ^  LeetU,  ^. 

S.  tTpon  the  tet  electidn  of  aldermen  for  the 
borougn  ofC;  under  «  &  6  W.  4,  c.  76,  there 
weKeitweliW'-eaf*didatflB^».of4ii0sp^'^two»fcad  each 
nine  Totss/  eight  had  cteh:  dgfat  ^^^tcs^  and  itwo 
had  eadk  seven  votes*  C*  hadibeehr «  boroagli 
beforo'the  |BSamg  of  5'&I^'W.;4>  md  under 
that  aet  there  were  to  be  aix  aldefiinen.i^2£0<i^ 
after  the  passing  of  iVktvcrdythasiihodeetioti 
of  AetwoftretoandidateawasvaMi'  T^'Qmek 
v.Jloberte,  160. 

4.  Quarej  whether  the  election  woiM  have 
been  valid  under  6&  6  W.  4?    Id. 

5.  Before  the  passing  of  1  Vic,  c  7B,  a  quo 
warranto  had  heeti  obtained  against  one  of  the 
first  candidates ;  plea,  that  he  was  duly  elected. 
Replication  setting  out  the  facts  upon  demurrer : 
— Heldy  that  under  1  Vic.  c  78,  Uie  defendant 
was  entitled  to  judgment  with  costs.    Id, 

6.  A  party  elected  to  a  corporate  office  has  a 
right  to  be  sulmitted  to  it  previously  to  making 
the  declaration  reqfuired  by  9  Geo.  4,  c.  17,  to  be 
made  "  within  one  calendar  month  next  before 
or  upon  his  admissdon  into  the  office.*  The 
Queen  v.  Humphrey^  470. 

7.  The  minutes  of  the  proceedings  of  a  meei* 
ing  of  the  town  council,  which  ar^  dii^tnl  to 
be  entered  in  a  book,  by  s.  69,  5  &  6  *W.  4,  c.  74, 
ought  to  be  entered  and  signed  at  the  time  of  the 
meeting.  The  Queen  v.  5r»c  Mayor  o/Eveshath, 
428. 

8.  Setnble,  That  the  office  of  the  returning 
officer,  at  an  election  of  mtmiclpal  office^;  is 
purely  ministerial :  hi»  duty^  is  to  examine  the 
voting  papers,  Mid  to  declare,  as  duly  eleeted, 
the  bntigess  who  hat  the  majority  of  votes.  The 
Que»n  V.  Led^rd^  467. 

9.  Stat  7  W.  4,  &  1  Vic.  c.  78.  a.  20,  enacbv 
that  in  every  proceeding  as  to  ue  election  of 
officers,  on  account  of  any  defect  in  their  titles^ 
which  was  cured  by  that  Act,  '^shaJl  be  dis- 
continued immediately  upon  the  passing  of  this 
AdL  upon  the  payment  Of  the  costs  incurred  up 
to  tnat  time ;  and  the  prosecutor  shall  be  entitldl 
to  receive  f^om  the  defendant  all  such  costs," 
Where  the  prosecutor  neglected  to  apply  to  the 
Court  to  discociti«uer«*-£Mtf,  that  he  was  not 
entitled  to  his  eotta,  akboogh  the  defendant 
relied  upon  the  Statute  to  support  his  Ma.  The 
Queen  v.  Reberte,  494. 

10.  A  bye-law,  imposing  a  fine,  made  by  .a 
corporation,  cannot  direct  the  payment  to  be 
made  to  a  stranger  to  the  corporation.— Grave<> 
V.  Co%,  705. 

11.  Wheie>  by  cfatfter>  the  incorporated  tur« 
j^ux^^iLmdoH  were.emuowered  to  make  bye- 
law^  a  bye-law  was  held  to  be  valid»  which 
dineeted  that  every  parson  chosen  to  be  steiMod, 
and  neglecting  to  execute  the  office,  should  pay 
to  the  master  and  wardens  of  the  said  mystenr, 
for  the  time  iKiog*  or  to  one  of  theniy  for  tae 
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•  fine  of  16/.  /<f.  % 

19.  But  an  actkm  to  leoorer  the  fine,  brcmght 
hj  the  maiter  and  warJeng  who  were  in  office  at 
the  time  the  fine  wai  incutrad,  but  who  weie  out 
of  office  when  die  action  was  comnienceda  wai 
hdd  not  to  be  4ti8tahiable.    hL 

13.  Qwere,  whether  the  corporation  at  laiiKe« 
or  die  master  and  wardens  who  were  in  office 
when  the  action  was  commenced^  could  hate 
maintained  lfa«  aetioft.    M 

14.  The  ohamherlain  of  a  dty  was  cmpoweied 
bv  •  vole  of  the  corpoi«tkm»  to  appoint  an  as- 
aistant  chamberlain  at  a  yieaily  mltaj.  The 
Lords  of  the  Treasury  having  decided  that  this 
was  not  an  office  of  profit  within  the  5  &  6  W.  4i, 
c.  76,  a.  66,  the  Court  refused  to  grant  a  man- 
damus to  compel  the  Lords  of  the  Treasurv  to 
award  compensation  to  the  assistant  chambenain 
for  the  loss  of  his  office.  The  Queen,  Ejp  parte 
Harvejf  ▼•  The  Lorde  qfihe  Treaeury,  31. 

16.  Before  the  paasing  of  the  Municipal  Cor- 
porations' Act,  (5  &  6  W.  4|  c  76,)  the  corpora- 
tion of  P.  were  cmpowend  by  a  local  Act  to 
«)Uect  certain  duties  for  the  repair  of  the  har- 
bour, &a»  to  appoint  a  quay-master,  with  a 
salary  payable  out  of  such  duties,  and  from  time 
to  time  to  remove  him  at  pleasure.  By  5  &  6 
W.  4>  c,  76,  s.  78,  the  new  body  corporate  were 
made  trustees  for  executing,  by  the  council  of  the 
borough,  the  provisiooa  of  all  Acts  of  parliament 
relating  to  the  borough.  The  council  removed 
the  quay-maater: — Held,  that  the  removal  was 
an  act  done  by  them  as  such  trustees,  and  by 
virtue  of  the  provisions  of  the  local  Act»  and  not 
under  the  provisions  of  f  &  6  W.  4;  and  there- 
fore that  a  mandamus  woukl  lie  to  the  Town 
Council  to  obey  an  order  of  the  Lords  of  the 
Treasury,  awaraing  oompensatioa  to  the  quay- 
master  under  a.  66.  The  Queen  v.  Ma^or  i^f 
Peek,  1S5. 

NAVIGABLE  RIVER, 

1.  By  common  law  the  public  always  had  a 
right  to  navigate  over  every  part  of  a  common 
navigable  river,  paramount  to  any  power  in  the 
crown.  QucerB,  if  the  crown,  subject  to  this 
right,  had  at  any  period  the  prerogadve  of  raising 
weuv  in  such  parts  as  were  not  at  the  time  ac- 
tuidly  required  by  the  puUic  for  the  puipooes  of 
navigation.     Williams  v.  WUom,  477. 

2.  Weirs  illegally  erected  before  the  date  of 
Magna  Charta,  are  impliedly  lq;alised  by 
25  £.3,  at  4,0.4.    Id. 

NEW  TRLVL.-'See  P»actio%  10, 28,  40. 

1.  When  a  new  trial  is  moved  Ibr,  upon  the 
ground  that  documentrnr  evidence  has  been  ^fi*- 
covered  since  the  trial,  the  documents  should  be 
particularly  described,  so  as  to  enaWe  the  Court 
to  ascertain  whether  diey  are  receivable  in  evi- 
dence.   Doe  dem.  Wartee  v.  ffudeem,  147, 
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any  amount  of  damages  wwUi  oMilfe  thr  fiiin* 
tiff  to  the  costs;  whereupon  they  gave  l«.d»* 
mages: — HM,  that  this  was  not  mu^  a.  mia- 
direcdon  as  would  endde  the  plaintiff  to  a.Qew 
enquiry,  or  to  have  the  danu^ee  increaaed  ta¥^ 
Grater  v.  CoUard,  294. 

Sb  WlMretDe  oefididaiil^  atUiiKy  hqipmIbd 
la  iubpcena  the  aueadng  witneai^  to  prove  ihe 
execution  of  a  deed  at  the  trial,  which  deed  waa 
material  to  make  out  the  defendant'a  caae^  die 
Court  refused  a  new  trial  on  paymMH  of  costs, 
although  the  attorney  swore  that  he  had  ex- 
pected that  die  execution  would  have  been 
admitted  by  die  phuntiff.  Clarke  v.  Martin,  586. 

NOTICE  TO  QUIT.— Set  MoRTOAoe,  1. 

NUISANCE— See  Cebtio^u,  7. 

ORDER.-— See  BaaranBT,  2— P6oa,  16 

OVERSEER.— ^ee  Mandamus,  1,  4/-^ 

SCBBI0R8,2. 

Withm  die  pariah  of  St,  Andrew,  Per^ 
ehore,  there  were  five  townships  or  diapelcies, 
each  of  which,  fiom  dme  immemorial,  had  pro- 
vided for  the  maintenance  of  its  own  poor,  and 
was  separated  for  an  parochial  purposes.  Thoe 
was  another  district,  called  St.  Andrew,  Per- 
shore,  and  the  hamlet  of  Peneham,  divided  into 
two  parts  by  the  river  ^voa.  One  pariah  chwrch 
was  uaed  in  common  by  die  inhabitants  of  both 
parts  of  the  district,  and  the  poor  were  kept  out 
of  a  joint  fund  nosed  by  all  the  inhaUtanta,  in 
the  proportions  of  two<-thirds  by  St.  Andrew, 
and  one-third  by  Pentham.  Two  overseers 
were  appointed  by  the  rate-payers  of  St  Andrew^ 
and  one  by  the  rate-payers  m  Peneham.  Pen- 
sham  had  a  constable,  and  ooQected  its  own 
church,  constable,  county,  and  highway-nles, 
and  repaireil  its  own  highways.  The  whole 
district  of  St.  Andrew  and  Pen^am  contained 
about  130O  acres,  and  a  populadon  of  more 
than  1000.  Two  overseers  hiaving  been  sepa* 
ratelv  appointed  for  Pensham^  by  die  order  of 
two  justices  i^HM,  first,  that  the  Court  woaki 
allow  a  certiorari  to  issue  to  bring  up  the  'order» 
although  sn  appeal  lay  to  the  Quarter  Seanona. 
Secondly,  that  die  £w:ls  did  not  shew  that  St. 
Andrew  and  Penshasn  bad  ever  been  disisulad; 
diat  it  waa  probable  that  the  five  towaahipa  were 
independant  chapelries  at  the  timeof  the  passing 
ofdieiSEhc  and  dial  dw  rtiaainli^  district 
was  not  80  extensive  as  to  make  it  necessary  that 
die  nroviskms  of  die  13  1^  14  Car.  9,  c  12, 
should  be  adopted.  I%e  Queen  r^  ^oJmstiees 
qf  Woreestershire^  492. 

OUTLAWRY.— See  Insolvknt,  i 

PARTICULARS  OF  DfiMANfX*^8ee 

EviDEKCB,  3.— PLBAniKOv  35. 

1.  In  an  action  for  goods  aold  and  ddhrercd, 
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il'te  wholeobto  i»  te  fiMC  oBft  «f  that  dewsrip- 
tioB,  iturimiiMiterial  tbiit  in  the  ptftieiilan  of 
danaiid>4t«liM  beeadivkieil  into  turo  kema,  one 
ftv  gfMxb^  and- the  clher  for- work  tnd  labour. 

'•"SI*  Whefe  an  order  has  been  made  a  twelve- 
month fbt  a  stay  of  proceedings  until  the  plain- 
liff'd^oliTd  deliver  better  particulars  of  demand^ 
without  any  Uiing  being  done,  the  Court  will  not 
gnmt  ft  nilefbr  me  dtfendAUt  to  be  idlowed  to 
tdBe  «ttt  of  Covrt  money  deposited  in  lieu  of 
Wk    Harden  y,  Htsrboumj  668. 

:    PARTIES  TO  ACTIONS. 

1 .  A  steam  vesael  was  chartered  for  six  months 
for  the  con-veyance  of  goods  to  run  between 
Newcastle  and  Goole,  or  any  other  coasting  sta- 
tion, the  charterer  to  pay  aU  disbursements  in- 
cident to  working  the  steamer  including  seamen 
and  captain  8  wages.  The  captain  and  crew  were 
appointed  by  tbe  owners ;  they  obeyed  the  char- 
terer's orders  as  to  where  the  vessel  was  to  go, 
but  not  as  to  the  manner  of  navigation.  While 
the  charterer  was  on  board,  and  the  vessel  was 
going  by  his  direction  to  Newcastle,  the  keel  of 
Uie  plaintiff  was  injured,  through  the  negligence 
of  the  captain  and  crew  of  the  steam  vessel.  In 
an  action  against  the  oumerg.'-^Hekiy  that  they 
were  liable.  Fenton  v.  The  City  of  Dublin 
Steam  Packet  Company,  628. 

2.  Quaere,  whether  a  joint  action  can  be  main- 
tained by  two  parties,  one  a  solicitor  and  the 
other  an  attorney,  against  another  attorney,  for 
WQcy  business  done  by. the  plaintiffs  in  the 
Omrt  of  Chancery.    Hiu  v.  Sidney,  216. 

PARTNER.— See  LunTATioKs,  Statute  of. 
Praoticb,  34, 36. 

PAWNBROKER. 

Where  the  interest  due  to  a  pawnbroker 
amounts  to  a  htm  involving  the  fraction  of  a 
faflhing;  qtuere,  whether  he  is  entitled  to  the  far- 
tfring.  Wbere  a  loan  by  a  pawnbroker  has 
esdated  fbr  srrenl  months,  and  the  interest  due 
at  tbe  end  of  one  month  amounts  to  a  sum  in- 
volving 8  fraction  of  a  farthing,  he  is  not  entitled 
to  make  a  rest  at  the  end  of  each  month,  for  the 
imipoee  of  chanvini;  the  whole  farthing,  but 
mast  calculate  the  mterest  due  for  the  whole 
period  at  ^e  rate  of  20  per  cent  per  annum. 
Tke  Qti0m  r.  Oood^m,  362. 

P£RJURY,-^8ee  CBamoBARi,  6. 

JPILOT. 

1.  A  waita&t  of'  commitment  on  tbe  PiloCs 
Act,  6  Geo.  4,  c  125,  s.  70,  for  continuing  in 
charge,  of  a  ship  afler  a  licensed  pilot  had 
offered  to  take  the  chaige,  not  stating  the  offer 
waa  made  to  ±b  party  or  in  his  presence,  la  bad. 
The  Queen  v.  Chauey,  64^ 

2..^m6l0^thaliti8*a]ao  bad  fos  not  itating 


te  pnofiidtaigs  for  tbe  nmmrj  eT  the  penalty 
to  have  been  with  the  consent  of  the  Trinity 
House.    M 

3.  The  Court  discharged  a  party  who  was 
brought  up  on  a  habeae  corpus  for  »  defect  in 
the.warsafit,.  and  would  not  Iq^  at  the  coovic- 
tion,  although  it  had  not  beea  appealed  agaiost, 
the  prosecutor  not  having  removed  it  by  cer- 
tiorari,  and  the  party  being  prevented  doiiig  so 
by  the  act    Td. 

PL£ADIN6.--See  AmmnR^,  2.«^Bvi- 
9nN»,  1,  2,  4,  6i  6>M9ujuUii«tBfi,  ei — 
MoNBv   SAD  akw  ]iaonvsi>>-42oo  wabh 

I.   DfiCLABATIONS. 

1.  Goods  supplied  to  a  third  person  by  the 
desire  of  the  defendant,  may  be  reooveved  under 
a  count  for  goods  sold  and  delivered  to  the  de- 
fendant.   Hand/ord  v.  Handtford,  200, 

2.  The  defendant  in  assumpsit  cannot  avat 
himself  of  the  defence  of  illegality  upon  the  plea 
of  noit  aaeumpsU.    Hiii  v.  Sydney^  Knt.  216. 

3.  A  declaration  in  covenant  set  out  three 
covenants,  one  to  repair  generally,  two  to  hold 
up  the  premises  in  repair  at  the  expiration  of  the 
term,  and  third,  to  repair  withm  one  month 
after  notice  in  writing.  Breach  —  that  the 
defendant  did  not  within  one  month  after  the 
notice,  or  at  any  other  time,  repair  the  premises, 
nor  did  he  leave  the  premises'  in  good  repair  at 
the  determination  of  the  term.  The  defendant 
pleaded  a  payment  of  12/.  into  Court,  and  that 
the  plaintiff  had  not  sustained  damages  to  a 
greater  amount  in  respect  of  the  causes  of  action 
m  die  dedamtion  mentioned.  After  a  verdict^ 
for  the  plaintiff,  upon  motion  in  arrest  of  judg- 
ment, it  was  objected  that  it  was  not  avertdi 
that  notice  to  repair  had  been  given  in  writings 
and  other  sfanilar  omissions  were  pointed  out  :— 
Held,  that  the  general  plea  of  payment  must  be 
taken  to  admit  some  damage  upon  every  part  of 
the  breach  of  covenant,  and  tnat  the  allegation 
as  to  the  notice;,  &c.  must  be  taken  to  be  ad- 
mitted:— Beid,  Secondly ,  that  as  the  breach  on 
the  special  contract  to  repair  after  notice,  was 
mixed  up  with  and  not  oistinguished  from  the 
damages  claimed  by  the  general  breach  of  cove- 
nant, the  assignment  of  breaches  would  have 
been  bad  on  special  demurrer,  but  that  the  objec- 
tion could  not  be  made  after  verdict,  Wright 
V.  Goddard,  230. 

4.  Where  a  lease  was  made  determinable  at 
the  end  of  three  years'  on  giving  six  months' 
notice  in  writing,  and  where  the  lessee  was 
bound  after  receiving  one  month's  notice  in 
writing,  to  repair  the  premises: — Heldy  in  an 
action  of  oo^nant  lor  not  repairing  after  the  ex- 
piratiou  of  the  three  years,  that  an  omission  to 
state  in  the  declaration  that  tbe  notices  were 
given  in  writing  wasgziQUXid  of  special  demurrer 
Id. 

6.  Wheie  t<€0¥ensiit  makea  an  exception  of 
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nnonftble  we  and  woftrjt  ^^  the  uiigiipieiit  of 
the  hreuh  takes  no  notice  of  this  exception^  the 
dedsntion  would  be  bad  upon  demurrer,  but 
would  probably  be  good  after  verdict.    Id, 

6,  The  sheriff  cannot  recover  upon  an  indem- 
nity bond  obtained  by  the  fraud  of  his  officer. 
Raphaet  v.  Oaodnum^  363. 

7.  And  a  plea  in  an  action  o»  sneh  bond,  that 
St  waa  obtained  bv  the  sheriff,  and  others  in  col- 
hiaon  with  him,  oy  fraud*  &€•«  is  good.    Id. 

a  In  an  action  on  tiw  oaae  the  dedaratioii 
•bilad  thai  the  defendants  received  from  the 
plaintiff  a  packa|pe,  oontainiiiga  daas,  tobetaken 
care  of,  and  earned  and  conveyed  from  L,toB., 
a«d  then  to  be  delivered  for  certain  reasonable 
reward  to  the  defendants  in  that  behalf,  and 
thereupon  it  then  became  and  waa  the  duty  of 
the  daendanta  to  take  due  care  of  the  said  pack- 
age in  and  about  the  conveyance  and  delivery 
thereof,  vet  that  the  defendanto  did  not  take  due 
care  of  the  package,  but  so  carelessly  and  negli- 
gently conducted  themselves  in  the  premises, 
that  the  glass  was  broken.  At  the  trial  a  verdict 
was  found  for  the  ^ntiff  a^nst  one  of  the 
defendants  only,  evidence  naving  been  given  to 
prove  that  he  was  a  common  carrier*  Upon  a 
motion  for  a  nonsuit,  on  the  ground  that  tne  de- 
claration diaclosed  a  joint  contract,  which  ou^ht 
to  have  been  proved  i^lJeld,  that  after  verdict, 
the  declaration  might  be  read  as  being  founded 
on  the  general  custom  of  the  realm,  charging  the 
defendants  as  common  carriers,  and  the  action 
being  in  torL  a  verdict  &|;ain8t  one  defendant 
only  m%ht  oe  supportedT  Poxzi  v.  James 
Shtpttm  and  another,  624. 

Whether  thededacation  would  have  been  good 
on  special  demturerj  qumr^   Id, 

0.  Two  counts  on  a  promissonr  note,  one 
alleging  the  pramiae  to  tlie  plaintim  and  a  de- 
oeaaed  partner,  and  the  oner  to  the  plaintifis 
akme^caoaot  be  allowed.  iTtj^Aite  ▼•  PicfcAom, 
SOI. 

10.  AMumptii,  The  deetention  stated,  that 
in  conaldemtion  that  the  plaintiff,  at  the  request 
of  the  defendants,  had  consented  to  allow  the 
defendant  to  iveigh  divtrs  boilers  of  the  plaintiff 
of  great  value,  to  wk,  &c.;  the  defendant  pro- 
miwd  to  leav«  the  boikirs  in  as  perfect  a  condi- 
tion as  tliey  were  at  the  time  of  the  consent 
given;  that  though  in  pursuance  thereof  the 
phdntiff  weighed,  &o. ,  vet  he  did  not  leave,  &c. 
In  motion  on  arrest  or  judgment,  HM^  that  a 
sufficient  eonsideimtion  for  the  promise  appeared 
in  the  declaration.  BaMrid^v*  Firm9ion,600. 

11.  A  declaration  In  slander  stated  that  the 
plaintiff  was  in  the  employ  of  one  Glass,  and 
that  he  was  at  work  In  his  master  s  bam  thrash- 
ing com,  and  that  the  defendant,  to  cause  it  to 
be  suspected  that  the  plaintiff  had  been  guilty  of 
felony,  in  a  certain  discoorce  eoneeming  the 
phnntiff  said,  **  I  saw  one  John  Cktjf  coming 
across  master  Gku9*9  barton  wHh  aome  barley ; 
and  Gay  said  he  waa  going  to  feed  pheasants 


wifSti  it;  and  nid  that  wlim  ht  Ivd  thatbe 
could  have  more,  and  thatJiehadstatfesmcr 
Glass's  bara,''  (meaning  theaaid  bam  wheie  the 
plaintiff  waf  at  work ;  and  that  the  aai4^  barky, 
so  alleged  to  have  been  in  the  poaseattoniiC  ^to^^ 
was  the  pnmerty  of  G^asi,  and  thaA  this  ^tUfM 
had  stolen  die  same  from  Glskfs  and  ha^givto 
it  to  Gay.)  The  dedamtion.  alat-qiaf^lbsd  an 
averment  of  speda)  dan^ge»  by  wiasan^l  ihe 
slanderous  words  x-^Hddt  upon  4eini«i«(«ihft 
the  innuendo  was  too  lsrgs»  and.tbat  th*  decla- 
ration was  insuffident,  lr3MS9rv,i/i^yna^y64i. 
18.  AdeckratiooinlibeLaftertheasdalavef- 
mentaof  good  character,  slated  that  the  df^Smd- 
ant,  wicMdly  intending  to  cause  it  to  be  sus- 
pected and  believed  that  the  plaintiff  had  been 
guilty  of  the  misconduct  thereinafter  imputed 
to  him,  published  the  following  libd  of  and  con- 
cerning the  plaintiff: — ^"Nodee.  Any  person 
giving  information  vrhere  any  property  mav  be 
found  bdonging  to  H.  G.  f  meaning  the  plain- 
tiff,) a  prisoner  in  the  Kin^s  Bench  prison,  bat 
residing  vrithin  the  rules  thereof,  at  Fartland- 
place,  Borough-road,  shall  recdve  5  per  cent 
upon  the  goods  recovered  for  their  trouble,  by 
applying  to  Mr.  L. ;"  thereby  then  meaning  diat 
the  plaintiff  had  been  and  was  guilty  of  conceal- 
ing his  property  with  a  frauduknt  and  unlawfal 
intention : — Held,  that,  in  the  absence  of  any  in- 
troductonr  averments,  the  tnnuemlo  was  too 
large,  and  that  the  notice,  without  the  innuendo, 
was  not  libeUons.     Gempertai  v.  Lefyy,  798. 

13.  A  count  in  debt,  that  on,  &0.  the  defend- 
ant was  indebted  to  the  pisintiif  in  the  sum  of, 
&c.,  for  money  found  to  be  due  frt>m  the  de- 
fendant to  the  plaintiff,  on  an  account  btfore  then 
stated  between  them.  Held,  on  special  demurrer, 
to  contain  a  suffident  statement  of  the  time  when 
the  aeoomt  was  stated.  Bingfeifs.  Durham,  %^. 

U.  The  declaration  stated,  thai  thedefendaat 
arrested  the  plaintiff,  and  detained  him  in  cus- 
tody till  he  was  discharged,  bv  reason  of  the 
defendant  not  having  declared;  that  the  de- 
fendant might  have  procured  a  judgment  in  that 
suit,  if  he  had  thought  fit ;  but  thatafrerwanis, 
intending  to  harass  the  plsintiff,  and  without 
leave  of  the  Courts  of  Q.  B.  and  Estekeqtur,  or 
of  any  judge  thereof,  and  without  any  reasonable 
or  probable  cause,  he  malidously  aneeted  him  a 
second  time  for  the  same  cause  of  action.  Plea : 
that  the  last-mentkmed  suit  vras  still  pending. 
On  general  demurrer  to  the  plea  :-^HeU,  that  it 
was  bad,  and  that  the  dedaralion  {SuHUtnte, 
Lord  Denmofi,  C.J.)  was  good.  Semble,  that 
the  dedaration  would  have  been  hdd  bad  on 
special  demurrer,  because  it  ought  tohave  dlq^l 
that  the  second  arrest  was  made  aoldy  to  injme 
the  plaintiff,  and  without  any  olject  of  benefit 
to  the  defendant.    Heyweod  t.  CoMinpe^  708L 

1 5.  Assumpsit.  The  declaration  was  for  goods 
sold  to  the  amount  of  8831. 16s,,  and  stated  dut 
aldioufi^  €644.  3s.  6d  bad  been jmU,  die  re- 
mainder, Sl»/.19f.6d.hadiiot.  IVfa/pajment 
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«r«V6ilifM  oPinonef  mmtionej  in  the  dcclara^ 
tioik-  The' replicfttion,  new  assigned  as  to 
1731.  ir»«,  that  the  action  was  brought,  not  for 
flM  eaiUMin  k«ipect  oF  which  that  sura  was  paid, 
Im^  fcr  tk  Klee  mtm,  on  different  promises,  and 
denied  th«  pvfuient  as  to  (he  rest  of  the  monies, 
Ptmt'  M  new-  aisi^i^ment  r  firH,  payment ; 
mBOtmdi  tfiftfr  the  causes  of  action  are  not  different, 
dudlsfllK^  johied  i^HM,  first,  that  the  plea  of 
tiiyiiiem  is  not  cdnflned  to  the  bahnce,  9i9L 
liiv.  (ML,  eUimed  in  the  declaration ;  second, 
ihttt  the  teplidition  does  not  admit  the  payment 
of  17 Si,  U««  as  niade  io  respect  of  the  liolance 
dUiaiedj  *nd  that  Ihe  subeUnce  of  the  iasue  was, 
whether  the  defendant  had  paid  ail  that  was  | 
due.  At  the  trial,  the  plaintifir  having  proved 
tliat  the  causes  of  action  were  difierent: — Held^ 
that  to  entitle  the  defenilant  to  a  verdict,  it  waa 
not  auflleient  for  htm  to  prove  payments  malcing 
up  the  difieieDce  between  219/.  iSt.  6d»  and 
ird/.17e.    AUtenv.MiUs,7S9. 

11.    Pl^AS. 

16.  The  plaintiff  alleged  that  the  defendants 
impounded  his  cattle,  and  that  the  pound  was 
then  in  an  unfit  state,  &c.  whereby  special 
damage  accruecL  The  defendants  traversed  the 
allegation  that  the  pound  was  in  an  unfit  state, 
&c.,  omitting  the  word  '•  then  :** — Held,  never- 
theless, thai  the  issue  raised  was  as  to  the  state 
of  the  pound  at  the  time  of  impounding,  and 
Dot  as  to  the  general  state  of  the  pound.  Wilder 
v.  Speer,  S78. 

17,  After  a  plea  of  tender  generally  to  a  de- 
daration  in  assumpsit,  the  defendant  cannot 
contest  the  terms  of  a  special  contract,  as  stated 
in  tjbe  declaration.    Jewell  v.  Wyatt,  47. 

•  1 8b  To  •  declaration  stating  that  the  defend- 
ant threw  water  on  the  plaintiff,  and  spoiled  his 
clothes,  the  defendant  pleaded,  Ist,  as  to  assault- 
hig  Ihe  pkintHf  and  s)K)iling  his  clothes,  justifl- 
estien  i  and,  as  to  the  residue  of  the  trespasses, 
not  ffttiltv : — Held,  1st,  that  the  throwing  water 
on  the  ptaintiiFwas  a  battery ;  2d,  that  the  bat- 
tery was  not  justified.    Pursell  v.  Horn,  399. 

19.  In  asMumpjtit  to  recover  126/.  the  defen- 
dant pleaded  as  to  50/.,  parcel,  ^rc,  that  the 
plaintiff  ought  not  further  to  maintain  his  action, 
oecattse  after  the  commencement  of  the  action, 
the  defendant  endorsed  to  the  plaintiff  a  bill  of 
exchange  for  82/t>  in  full  satisfaction  and  dis- 
charge of  the  promise  of  the  defendant,  and  of 
all  oamages  sustained  for  the  non-performance 
of  the  said  promise.  In  another  plea  he  pleaded 
pajrroent  of  80/.  in  the  same  form.  TIk  repli- 
cation traversed  tlie  pleas,  and  after  a  verdict 
found  for  the  defendant  :~*//e/</,  that^he  pleas 
were  eood^and  that  the  plaintiff  was  not  entitled 
to  ju(lgment  non  obstante  veredicto,  Corbett  v. 
5vtn^t/rn,  All. 

I  •  20«>I(i  Irover  by  the  aasigiieea  of  a  haokropt, 
<A{il^j|deii]^  tMt  the  piaintiffii  are  aMigneeB, 


puts  in  tissue  the  pctirioning  creditor's  debt  and 
nie  act  of  bankruptcy.  Bugtcsione  v.  Frost,  5Ha. 
2L.  Trespass  for  breaking  down  a  wall  of  the 
plaintiff  bounded  on  the  norUi  by  a  workshop 
of  the  defendant  Pleas,:  First,  not  guilty; 
Second,  that  the  wall  was  not  nlaintiff 's  wafl ; 
2'hird,  that  the  wall  w&s  the  wall  of  defendant; 
«^d  fi\mtth,  tftMt  the  Wall  itan  e  party  wall, 
standinj^  partlt  6n  knd  of  j*  the  Jjlwntiff,  and 
partly  an  land  of  the  *  defendant.  The  jury 
having  found  the  fourth  usuefor  ihe  defendant : 
-^HHd,  that  be  waaabo  entitled-  to.ihe  verd&et 
on  the  second  ia8ii&  Mmrky  r.>]ld*DermoU^ 
226. 

22.  In  an  action  fbr  a1!1)el,  wtlich  stated  thiat 
the  plaintiff  had  become  a  sui^ty  in  an  election 
petition  for  500/.,  although  hewas  then  in  insuf- 
ficient clrcnmstaneeB,  and  fUrther  obaerved  that 
the  plaintiff  wa*  hired /or  the  occasion  ;  the  de- 
fendant pleaded,  that  the  statement  that  plaintiff 
was  in  insuffidait  circumstances,  waa  true,  and 
was  part  of  public  proceedings  before  a  legal 
Court,  and  that  the  matter  charged  as  libellous 
was  a  fair  acooant  of  the  proceedings,  and  a  bond 

fide  comment  thereon  : — Held,  that  the  plea  of 
justification  was  properly  deeded,  and  that  the 
jury  were  properly  ditectea  iO  find  a  verdict  for 
the  plaintiff,  if  they  believe^  that  the  facts  stated 
had  not  been  proved,  or  ihat  the  comment  on 
them  was  not  bmd  fide,  '  Cooper  v.  Lawson,  (JOl. 

23.  Where  matter  complamed  pf  as  libellous 
consists  of  a  statement  of^fagU,  and  a  comment 
thereon,  which  comment  is  not  ^  necessjtrj^  in- 
ference from  the  facta,  a  plea  of  justification  is 
bad,  unless  it  justifies  the  comment  as  well  as 
the  facts,  and  it  i«  for  ttie  jiiry  to  stiy  whether 
the  evidence  justifies  the  comment  as  well  as  the 
facts.    Id, 

24.  Trespass  for  bi^eaiking  ind  etvtering  the 
plaintiff's  elose,  and  ehadng  his  eheep  to  other 
places,  and  keepiBg  them  thiere;  smd  atVerwards 
chasing  them  to  other  distant  places.  Plea,  as 
to  chasing  the  sheep  elaetvhere  than  in  the  pkin- 
tii's  close,  th&t  theViefehdafld  was  posaesaed  of 
a  messuage,  &c^  the-  odcupiera  whereof  for 
thirty  yeare  neit  before. /Ae  eaid  several  times 
ufhenj  4re.,  hail  eigoyed  common  .of  pastnrev  ap- 
purtenances, &c.»  and  juetiiT^iKg  the  chariiag  the 
aheep  from  the  «ommdQ,  00  diatuitag  ikhe  de- 
fendant'a  right  £^£/eM>lbit  thk  pto  does  not 
aver  only  poasetsioii  of,  a  righl  of  ooesmon,  but 
that  it  a«era  a  ni^  of  commoD  in.&iyter  estate, 
aabttitoting  for  tiine  imoemoHel*  the  30  years 
under  2  &  S  W.  4,  e.  7  Vand  thoteibrerthat  the 
plea  was.  bad;  because,  under  that  .Statute,  the 
thirty  years  must  be  averred  to  be  thirty  years 
next  before  the  existing  (or  possibly  some  other) 
suit.    Richards  v.  Fry,  116. 

26.  In  comewnt  on  a  deed  of  indemnity,  a 
part  of  a  foroer  ^ed  between  the  same  parties 
waa  recited^  and  the  defendant  did  not  by  his 
plea  dispute  the  validity  of  the  recited  deed  :— 
MM>  wti  the  deed  could  not  be  referred  to,  for 
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the  purpow  of  reading  portions  of  it,  wUich 
Vf€re  nol  redteri,  without  proving  ita  execution. 
GtUeitr.AdboU,9U 

S6.  A  recital  in  a  deed,  the  validity  of  which 
is  not  contested,  proves  no  more  of  the  iiistni- 
nient  recited,  than  is  eon  tinned  in  such  vecitaL 
Jd. 

27.  A  declaration  in  debt,  anep;ed  a  demise  (o 
the  defendant  of  a  messuage  for  forty  «iive  years, 
at  a  ront  pajahke  quarterly,  and  averred,  that 
63/.  for  two  years  8n<I  a  quarter's  rent  was  due. 
Pleot  that  before  the  <>3iL  became  due,  it  was 
agreerl  that  the  defendant  should  deliver  up  the 
messuage  to  the  plaintiff,  and  that,  in  considera- 
tion thereof,  the  defendant  should  be  discharged 
from  all  liability  to  pay  the  rent  which  should 
subsequently  accrue :  that  defendant  did  deliver 
up  the  premises,  and  that  the  plaintiff  accepted 
the  possession  thereof,  and  that  the  said  tenancy, 
and  the  defendant's  interest  in  the  premises,  was 
thereby  then  surrendered  and  extmguished : — 
Held,  after  verdict^  that  the  plea  did  not  set  up  a 
surrender  of  the  tenancy,  but  affbrded  a  valid 
excuse  for  non-payment  of  the  rent  Gore  v. 
Wright,  266. 

98.  In  replevin,  two  avowries,  both  justifying 
talung  the  cattle  as  damage  feasant,  one  stating 
the  ownership  of  the  locus  in  quo  in  A,,  the 
other  stating  it  in  B.,  are  aUowable.  Evan^  v. 
JUavien,  360. 

99*  In  asflumpttt  for  the  breach  of  an  agree- 
ment to  perform  at  a  theatre  which  requires  a 
licence,  but  for  which  licence  cannot  legally  be 
obtainedf  a  nlea  stating  that  defence  need  not 
aver  that  toe  plaintiff  did  not  procure  such 
licence.    Levg  v.  Yates^  219. 

30.  Trespass  for  seising  and  taking  certain 
goods.  Plea,  that  the  goods  were  not  the  oro- 
perty  of  tlie  plaintiff: — Hetd^  that  the  defendant 
under  this  ptea^  might  give  in  evidence  a  judg- 
ment in  his  favour  in  the  Peveril  Court,  and 
execution  thereon,  under  which  the  alleged  tres- 
pass was  committed.    Jshby  v.  Minnett,  155. 

31.  The  declaration  stated,  that  the  lord  of  a 
manor  had  requested  one  G.,  his  steward,  who 
held  an  appointment  for  life,  to  surrender  his 
office^  on  tne  payment  to  him  by  the  lord  of 
an  annuity  of  50A  per  annum  for  his  life, 
which  he  had  consented  to  do;  whereupon 
afterwards  in  consideration  of  the  premises,  and 
also  in  consideration  of  the  lord  permitting  the 
defendant  to  hold  the  said  ofiSce  of  steward  at 
the  will  qf  the  lord,  the  defendant  promiacfi  to 
pay  out  of  the  fees  of  the  said  office,  the  said 
annuity  of  50/.  during  the  life  of  G,,  and  to  in- 
demnify the  said  lord  from  the  payment  of  the 
said  annuity,  so  long  as  he  the  defendant  should 
execute  the  said  office ;  and  alleged  as  a  breach, 
that  the  defen  Jant  has  not  paid  the  said  annuity, 
or  indemnified  the  lord.  The  defendant  pleadea, 
that  after  the  making  the  promise,  the  lord  by  a 
certain  deed-poll,  gave  and  granted  to  the  de- 
ftndant  tiie  office  of  steward  for  his  life : — Held, 


upon  a  special  demurrer,  that  the  plea  afforded 
no  answer  to  the  declaration.  Mattock  r.  King- 
lake,  667. 

32.  In  covenant  on  annuity  deed,  the  plaintiff 
aUeged  as  a  breach,  non-payment  of  two  years' 
arrears  of  the  annuity  due  on  the  15th  jTun^, 
1 83  S  Plea :  that  heretofore^  to  wit,  in  Micha^l^ 
nuu  Term,  1832,  the  plaintiff  recovered  a  judg- 
ment for  2,000/.  in  an  action  of  debt  for  the  wry 
same  identical  causes  of  action  as^  in  the  declara- 
tion mentioned : — HM^  that  the  plea  was  had, 
inasmuch  as  the  date  of  the  judgment  must  be 
proved  as  alleged.      Few  v.  Baekhoufe,  658. 

33.  A  plea  that  a  guarantee  was  not  in  writing, 
may  be  pleaded  with  non  oseumpsiL  Carpenter 
V.  Briggs,  103. 

34.  The  defence  to  an  action  on  an  attorney  s 
bill,  that  a  signed  bill  was  not  delivered  one 
month  before  the  action  was  commenced*  must 
be  specially  pleadecL    Robin»n  v.  Roland,  74. 

35.  Debt  for  two  years'  rent,  amounting  to 
1 80/.  Plea^  as  to  135/.  payment  to  the  superior 
landlord.  Replicaiion,  admitting  the  payment, 
but  stating  that  the  amount  had  been  deducted 
from  rent  before  due  to  the  plaintiff,  and  ^tat 
the  commencement  of  the  suit,  isi/.  over  and 
above,  was  still  due.  Refoinder^  denying  that 
the  amount  had  been  deducted,  abfque  hoe^  that 
13.5/.  was  still  due.  The  particulars  of  deuuod 
gave  credit  to  the  defendant  for  the  whole  of  the 
nrst  year's  rent,  minus  1 6/.  6s.  2d.  The  plaintiff 
proved,  at  the  trial,  that  106/.  16#.  6^  was  still 
due  to  him.  The  defendant  put  in  the  particu- 
lars. Held,  that  the  particulars  of  demand  are 
not  to  be  taken  as  part  of  the  declaration  for  pur- 
poses of  pleading,  and  that  the  language  of  the 
plea  amounted  to  an  admission  that  more  than 
the  mere  balance  of  106/.  was  claimed  by  the 
declaration.    Ferguson  v.  Mahoa,  689. 

36.  In  as9un^mt  against  the  indoraer  of  a 
promissory  note,  given  by  J.  H.  and  H.,  and  pay- 
able on  demand,  the  defendant  pleaded^  in  bar, 
that  J.  H.  and  H  being  indebted  to  one  BartUU, 
who  required  security  for  his  debt,  they  applied 
to  the  (iefendant  to  mdorse  the  note,  for  their 
accommodation,  which  he  consented  to  do,  and 
indorse<l  the  same  in  blank ;  and  the  note  was 
delivered  by  J.  H.  and  H.  to  Bartlett;  but  the 
debt  being  afterwards,  by  J.  H.  and  H.,  paid, 
Bartlett  retlehvered  the  note  to  J.  H.  and  11., 
and  that  H.  afterwards  delivered  the  note  to  the 
plaintiff  to  secure  a  debt  due  from  him  alone, 
without  any  authority  from  the  defendant  in 
that  behalf: — Held,  mat  the  plea  was  good,  as, 
the  note  having  been  once  discnarged,  it  was  oo 
longer  re-issuable  under  the  Stamp  Act,  55  G.3^ 
c.  184,  sec.  19.    Bartrum  v.  Caddp,  724. 

37.  Case.  The  first  eount  stated,  that  the 
plaintiff,  at  the  county  Court  of  the  defendant, 
as  sheriff^  recovered  judgment  against  B.,  and 
thereupon  sued  out  a  writ  oifi.fa.  of  the  defen- 
dant, directed  by  the  defendant  to  his  bailiff:^ 
and  that  although  there  were  goods  of  B.  widiin 
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the  bailiwick  of  the  defendant,  whereof  he  had 
notice,  yet  that  the  defendant,  intending,  &c., 
would  not  levy,  and  that  the  defendant's  bailiff, 
by  the  direction,  falsely  returned  nulla  bond  ;-- 
Held,  bad  on  general  demurrer.  The  second 
count  was  for  a  false  return  to  a  JJ.  fa.  on  a 
judgment  against  B.,  in  Q.  B,  Plea:  that, 
after  the  return,  the  plaintiff  Impleaded  B.  m 
Q.  B.,  on  the  judgment  and  recovered  judgment, 
by  means  whereof,  the  previous  judgment  be- 
came merged  and  satisfied,  and  the  plaintiff 
waived  ihefi,fa,  and  discharged  the  defendant: 
^Held,  bad  on  special  demurrer.  tUcher  v. 
King,  6!^ I. 

III.  Replications. 
38.  In  an  action  of  trespass  for  destroying  a 
weir,  the  defendant  pleaded  that  the  weir  was 
wrongfully  placed  in  a  part  of  a  common  navi- 
gable river  i—Held,  that  the  plaintiff,  who  reUed 
on  a  grant,  which,  in  effect,  took  the  site  of  the 
wdr  out  of  the  public  navigable  channel  of  Uie 
river,  properly  abstained  from  setting  out  that 
grant ;  and  that  a  replication,  which  replied  only 
that  such  part  of  the  river  was  other  than,  and 
wholly  distinct  from  the  channel  in  which  the 
right  and  user  of  navigation  existed,  and  was  not 
a  public  common  navigable  river;  was  subsUn- 
tially  correct.     WilliatM  v.  Wilson,  477. 

89.  In  trespass  for  breaking  and  entering  a 
dwelling-house,  and  seizing  goods  therein,  the 
defendant  justified  under  a  writ  offi./a.  and  a 
warrant  thereon.  The  plaintiff,  in  his  rephca- 
tion,  admitted  the  issuing  and  delivery  of  the 
writ,  and  of  the  warrant  modo  et  forma,  and 
concluded  with  de  injuria  9ud  absque  restduo 
causa :  Held,  that  under  this  pleading  the  ontt# 
lay  upon  the  defendant  to  prove  that  the  seizure 
was  made  undir  the  writ  and  warrant.  Camaby 
V.  Welby,  697. 

40.  Debt  on  bond.  Plea:  bankruptcy  of 
the  plaintiff,  and  that,  by  reason  of  the  premise, 
his  assignees  had  become  entitled  to  the  debt. 
Replication :  that  before  the  bankruptcy,  by  an 
indenture  reciting  that  the  plaintiff  was  indebted 
to  I.  A.  G.  and  M.  E.,  on  a  cognovit  for  a  larger 
amount  than  the  bond,  the  plaintiff  had  assigned 
the  bond  to  them  as  a  farther  security,  subject 
to  a  proviso  for  redemption,  and  thai  the  debt 
«till  due  to  them  was  larger  than  the  amount  of 
the  bond,  and  that  the  action  was  brought  for 
their  benefit.  On  special  demurrer:— f/«/rf, 
r.  ITiat  the  plaintiff  was  not  bound  to  make 
profert  of  the  indenture.  «.  That  the  rephca- 
tion  was  correct  in  setting  out  the  special  tacts, 
and  would  have  been  bad  had  it  traversed  that 
the  assignees  had  become  entitle*!.  3.  That 
such  facts  showed  that  the  debt  did  not  vest  m 
the  assignees.    Dangerfield  v.  Thonias,  693. 

41 .  in  assumpsit  for  goo<l6  sold,  plea  coverture, 
the  plaintiff  replied  that  at  the  time  of  dehvenng 
the  gooils,  the  defendant  was  living  apart  trom 
her  hosband  and  in  adultery,  and  that  her  hus- 
band was  not  liable  to  pay,  nor  did  pay  the 


defendant's  debts;  that  the  plainhff  did  not 
know  the  defendant  was  covert,  or  that  she  wa« 
Uving  iu  adultery ;  and  that  after  the  death  of 
her  husband,  the  defendant,  in  consideratton  of 
the  premises,  promised  to  pay,  &c.:— He«,  that 
the  replication  was  bad,  as  a  departure  from  ^e 
declaration;  and  also,  that  there  was  no  suffi- 
cient averment  af  the  death  of  the  husband 
Meyer  v.  Haworth,  456. 
POOR.— See  Evidencb,  10,«5.— Mandamub,!, 
9  _Oveb8EEBS.-Sb8810N8,  I,  «,  3,  4,  6,  6, 
7,  8,  13. 

L  Ratbs. 
1  A  rate  upon  a  Gas  Company  was  made 
upon  an  estimate  of  the  sum  which  a  respon- 
sible yearly  tenant  would  give  for  the  lands, 
bmldings,  and  gasometers,  together  with  the 
mains  and  pipes,  the  tenant  paying  all  rates  and 
doiuK  aU  tiie  ordinary  repairs  required,  but  not 
nroviding  for  the  renewal  of  the  various  works 
when  nwessary  :-f/eW,  first,  tiiat  the  general 
principle  upon  which  the  rate  was  made  waa 
correct,  but  that  a  further  allowance  ought  to  be 
made  for  the  cost  of  the  renovation  of  the  va- 
rious works.  Secondly,  that  by  this  mode  of 
making  the  assessment  the  profits  of  the  ^m- 
pany  were  not  rateil.  The  Queen  v.  The  Cam^ 
bridge  Gas  Light  Company,  273.  ^ 

2.  Where  a  gasometer  is  in  one  pariBh,  ana 
the  main  and  pipes  for  supplying  gas  run  through 
various  other  places,  some  parishes,  some  extra 
parochial:— i.cW,>**,  t^at  the  proper  mode 
of  rating  the  gas  worics  is  not  to  rate  ^e  vecapte 
in  each  parish,  but  to  assess  a  sum  in  projjor- 
tion  to  the  quantity  of  apparatus  m  each  parish, 
as  in  die  case  of  a  mileage  calculation  which  la 
made  with  reference  to  Uie  whole  hne  of  a  canal. 
Secondly,  that  the  cxtra-parochial  places  were 
not  habfe  to  contribute  to  the  rate  at  ad.    Jd. 

3  In  a  poors  rate,  made  for  the  parish  of 
Ware,  the  Marquis  of  Salisbury  was  rated,  as 
occupier  of  land,  described  as  ^^  are  Jiridge, 
which  was  a  bridge  built  on  wooden  piles  across 
the  river  Lea,  It  appeared,  in  a  special  case 
sent  from  tlie  Sessions,  that  the  bridge  was 
partiy  in  Ware,  and  partly  w  the  pansh  of  Great 
AmJdh  and  in  the  latter  parish  there  was  a 
house,  occupied  by  a  toll- collector.  The  Mar- 
quis and  his  ancestors  bad  been  accustomed  to 
Repair  the  bridge,  but  not  the  road  upon  it 
The  toll-collector  received  tiie  tolls  as  renter  of 
them  from  year  to  year,  under  a  paroi  agree- 
ment wiUi  the  Marquis  The  case  then  ^t  out 
several  ancient  documents,  which  raisecl  a  strong 
probability  that  Hare  was  a  manor  widiin  the 
Uoiir  oUhrtford;  and  that  tlie  Marquis  and 
his  ance.U)rs  were  entitled  to  the  toU,  as  a  toll 
traverse  :-//«W.  first,  that  the  Sessions  were 
iustifietl  in  finding  that  the  Marquis  was  owner 
of  the  land  on  which  the  bndge  was  built :  and 
that  there  was  an  occupation  of  the  f  ^f  J'X jh^ 
Marquis  in  rcsi>cct  of  the  tolls,  as  tolls  travCTse. 
Secondly,  tuat  the  occupation  was  beuefadiar. 
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inaaiBiich  «•  by  the  fkfnii^oC<  Af  IoBb  ]^f  paR>l, 
no  iofiemt  pMtecl  oni  of  (h<  Marqwii ;  «iMi  the 
receiver  was  a  mere  bailiff  Um  ibe  oolWctioo  of 
them,  ^'kirdiii^  thftt»  as  ibe  land  in  Ware  am* 
tributetl  to  tbe  earoing  of  tba  taUsi  it  was  im- 
material that  tbeir  a<:tiial  percaptioa  waa  in 
Great  Amwell,  Fourthly^  that  the  Sessions 
oti^ht  to  have  found  all  the  fkcts,  from  which 
the  Court  might  draw  a  legal  inference ;  and 
that  it  is  not  sufficient  to  state  documentary 
evidence,  without  finding  the  facts  specifically. 
The  Queen  v.  The  Marquis  qf  Saiigbury,  4i4. 

4.  W.  L.  entered  into  an  airreement  to  be  the 
ser^-ant  and  head  brewer  of  R,  8c  Co.  Part  of 
the  consideration  for  his  service  consisted  in  the 
occirpation  of  a  house  on  the  premises  of  R.  & 
C^.,  free  of  rent  and  taxes,  R.  &  Co.  reserving 
to  themselves  the  rigljt  to  place  another  servant 
in  the  pame  house,  cm  paying  W.  L.  for  his 
board  and  lodging.  W.  L.  afterwards  rented 
and  occupied  another  house,  the  rent  and  taxes 
of  which  were  paid  by  H.  &  Co,:— ^ifW,  that 
W.  L.  was  liabfe  for  the  poor  rate  in  respect  of 
the  occupation  of  tlie  second  house.  STAe  Queen 
V.  H  all  Lynn,  366, 

5.  Visible  stock  in  trade^  yielding  a  profit,  is 
rateable  to  tbe  poors'  rate,  notwithstanding  the 
provisions  of  the  Parochial  Assessment  Act, 
^  &  7  W\  4,  c.  96  ;  and  a  rate  was  quashed  on 
tlie  ground  that  auch  stock  in  trade  was  omitted, 
although  no  ancient  usage  to  rate  it,  was  proved 
to  have  existed.   T/ie  Queen  v.  Lunudaine,  587. 

II.  Settlemknt, — *^ee  EviDKNCE,  26. 

6.  A  settlement  is  gained  by  a  pauper  who 
occupies  and  pays  the  rent  for  a  tenement  on  a 
hiring  at  10/.  for  a  year,  the  laiidlord  agreeing 
to  pay  all  taxes  and  payments,  though  the  land^ 
lord  is  thereby  obliged  to  pay  a  sum  for  tithes. 
/The  Queen  v.   2'ho  Inkahitants  tf  St.  John, 

Bedwardine^  SIX. 

7.  An  indenture  was  prepared  for  binding  an 
apprentice  for  tive  years,  and  before  execution, 
it  was  ante-date*!,  for  the  purpose  of  making  it 
appear  tliat  the  term  was  seven  ye«irs.  The  Sk^s- 
•biona  «tated  these  facta,  and  found  that  the 
alteration  had  been  fmuilukntly  made,  to  give 
the  apprentice  the  benefit  of  the  5  £liz.  c.  4  :— 
Held,  that  the  Seasioas  were  entitled  to  find  the 
fraud ;  that  the  facts  stated  justified  the  find- 
ing; and  that  an  indenture  thus  frauduiently 
altered,  was  void,  and  no  settlement  could  be 
gained  by  service  under  it.  7'Ae  Queen  v.  The 
Inhuhitanta  of  barmston,  24.2. 

8.  A  pauper,  his  wife  and  six  children,  were 
removeii  by  an  order  of  removal  to  the  {larish  of 

\V,,  and  upon  an  appeal  the  order  was  con- 
firmed, 'i  he  marriage  of  the  pauper  and  his 
wife  was  at  Uiat  time  valid  for  all  civil  purposes, 
but  voidable,  and  was  subsequently  dissolved  by 
the  Ecclesiastical  Court.  A  sun  of  this  marriage, 
uho^^as  hving  when  the  order  was  confirmed 
but  wl.o.sc  n;inie  did  not  appear  in  it,  was  sub- 
fcequentl}  removed  to  \V.  as  being  hid  derivative 


birth  settlement :  -^  M,  agilntttlik  orJir,  ifttf 
the  aarish  •f  W.  might  give  tbe  decree  ^  tbe 
EcelenaatioBi  Court  in  evidences  w  prove  the 
ilk^ality  of  the  marriage  «f  the  pauper's  faifaer 
and  mother.  The  Quten  v.  Th0  inhakiUmU 
of  Wt/e,  12». 

9.  By  the  &7  sec.  of  the  4  &  5  W.  4,  c.  75,  « 

man  marrying  a  woman  who  has  children  fivinz 
under  the  age  of  sixteen,  becomes  diereby  bouna 
to  maintain  such  children  till  they  attain  six- 
teen, or  the  mother  dies :  and  for  the  purposes 
of  the  act,  they  become  part  of  bis  family,  but 
they  do  not  thereby  gain  any  settlement  m  his 
parish.  The  Queen  v.  The  ChurchwardenM  of 
Wendron,  27. 

10.  The  burthen  of  compdlinfi:  the  husband 
to  maintain  such  childreti,  according  to  the  pro- 
vision of  the  Statute,  falls  upon  the  parish  in 
which  the  children  are  settled  previous  to  the 
mother's  marriage.    Id. 

11.  A  carpenter's  apprentice  met  with  an  ae* 
cident,  and,  with  the  consent  of  hia  master,  he 
went  to  his  father's  house,  in  Melton  Mowbray, 
an  adjoining  parish,  and  during  the  time  that 
he  was  unable  to  work  at  his  ordinary  trade,  and 
whilst  he  was  reading  with  his  father,  his  mas- 
ter employed  him  to  sell  lottery  tickets  in  the 
neighbouring  villages,  in  which  the  prizes  were 
articles  manufactured  by  his  master ;  and  die 
apprentice  received  one  shilling  for  each  of  the 
tickets  sokl;  bat  the  master  did  nol^  in  any 
other  manner  contribute  towards  his  maiole- 
nance,  although  he  promised  to  pay  the  aargeon's 
bill  :—HeUt,  tiiat  the  rektionshlp  of  master  aad 
apprentice  continued,  and  that  tbe  apmiitice 
gained  a  setUement  in  Melton  .4/oiofrrinf,althougfa 

,  the  sale  of  the  tickets  was  unlawfal.  The  Queen 
I  v.  7  he  Inhabitants  ^  Somerby^  697. 
I  1 1  a.  A  statement  of  the  grouiHls  of  kppesl, 
I  that  the  pauper  ''about"  the  year  18 IS,  rented 
'  a  tenement  in  a  third  parish,  whetvby  he  gdned 
.  asettlement  there,  is  sufficient.  The  Queen  v. 
the  Jueticea  of  Derbyshire,  323. 

I  III.  Other  Matters. 

12.  Where  land  was  devised  to  certain  trus- 
tees, and  their  heirs,  and  to  tbe  churchwardens 
and  overveers  of  the  parish,  for  tbe  time  bdng, 
upon  trust,  to  hold  one  moiety  of  the  rents, 
towards  the  better  relief  of  the  noost  poor  and 
neeily  people,  of  good  life  and  conversation, 
which  snould  be  inhabiting  within  the  pansh, 
and  the  other  moiety,  to  put  forth  one  or  more 
poor  boys  of  tbe  paridi  to  be  apprentices :  Ueldy 
that  these  lands  were  not  vested  in  the  church- 
wardens and  overseers  of  the  parish  by  ^lijtiae  of 
die  59  Geo.  3»  c.  12,  aec«  17.  AUmon  s,  SiM^c, 
719. 

13.  An  act  of  Parliament  pa/wed  to  le^iargB 
the  powers  granted  by  charter  tp  the  goveroois 
of  a  charitable  corporation,  allowed  tbem>  iude- 

>  iKndeutiy  of  any  control  by  the./ofiicccaof  the 
I  palish  within  which  the  premises  of  such  corpo- 
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ittien  wtne  tiliiatcd^  to  receive  dulcbcii  fiNim 
any  other  paHab^  but  pronded,  that  chiMboen  h) 
mteivcd  ■honld  not  ||;au]  any  soitleiBe&t  in  the 
paritth^  ami  it  tlMn  went  on  to  enacty  that  the 
|tfe«MMs<«»f  the  corponition  should  not,  at  dny 
future  tiroef  pay  higher  rates  than  were  then 
assessed  on  thjsm  ^y  the  parish  i^lJel4^  ihat  the 
Act  ^d  not)  ]iy  these  provisions,  take  the  site  of 
the,  null  dings  of  the  corporation  out  of  the 
parish^  but  that  if  a  child  was  found  exposed 
and  deserted  within  their  limits^  it  must  be 
treated  as  so  found  within  the  parish.  The 
Queen  v.  The  Directors  of  the  Poor  qf  St,  Pan^ 
cras^  96. 

li.  A  child  was  carried  in  a  covered  basket 
to  a  charitable  corporation,  and  the  basket,  the 
real  nature  of  its  contents  being  carefully  con- 
cealed, was  delivered  to  the  porter  of  the  corpo- 
ration ;  and  was  fraudulently  left  with  him  : — 
iield^  that  the  child  was  '^  exposed  and  deserted," 
and  being  so  exposed  and  deserted  within  the 
Binits  of  the  parish,  became  thereby  chargeable 
to  the  parish.    Id, 

15.  Where  the  governors  of  an  hospital  make 
certain  rules  as  to  the  admission  of  persons 
within  it,  if  their  servant  is  deceived  into  allow- 
ing a  child  to  be  brought  within  the  walls  of  the 
4ioBpital  in  violation  of  those  rules,  his  negligence 
will  not  make  the  hospital  liable  for  its  support. 

\  1 6.  An  order  of  two  jutdces  of  the  county  of 
Kwiy  recited  an  application  by  the  chnrchwar- 
^dens,  &C.,  of,  &c.,  in  the  county  of  K.,  for  an 
order  upon  T.  Q.  of  M.,  in  the  said  county,  to 
'maintsin  hia  father,  &c.,  and  then,  among  other 
things,  adjudged  the  said  T.  G.  to  pay  a  certain 
sum : — Held,  by  Patteson  and  CokHdge,  Js. ; 
dubitante,  LittUduie,  J.,  that  the  adjudicative 
part  of  the  order  sufiiciendy  stated  the  residence 
of  T.  G.  to  be  within  tte  jurisdiction  of  the 
justices*    The  Queen  v,  Toke.  881. 

POUND.-See  Plbadino,  16. 
PRACTICE.— See  Affidavit.— Ambndiocnt. 

,  ,    —A  R^ITRATION.  —  AbRISBT. —  AtTACHMBNT. 

,    — p  Attorney.  —  Bail.—  Certiorari. — 
J  t-osTS. —  Ejectment.  — Ixterplbader. — 
.'   JyooaiKNT  as  in  case  op  a  Nonsuit.— New 
'  ,  Trial. — Particulars  of  Demand. — Pri- 
soner. —  Quo  VTarranto,  —  Sheriff.  — • 
Venue, — ^y  arrant  of  Attorney. 

I.  Process. 

li  A  wi*it  of  fiummotiB  may  not  be  served  in  a 

•  difik^m  cdttnty  from  that   mentioned  In    it. 
Argent  v.  Reynolds,  198. 

'    a.  The  Court  win  grant  a  rule  to  set  aside  the 
eopy  of  a'  writ  of  summons,  and  the  service 

•  t#i«t^  of,  f^r  iniigiilarity,  though  there  is  no  irre- 
■^larity  In  the  co^.y,  but  only  in  the  service.  Id, 


'-  9.  If  A  HektiAsLtit  ft  mknamed  in  «  wHt  of 
BHMnMms  aet^eift  6ti  (nrnJartd'the  pislnCliPeiitetv 
an  aippeairaiice  «tindcfe-  the  statute  in  the  right 
name,  thii  affidavit  of  aervke,  on  which  the 
appearanoa  ia  entersd,  must  ootrespond  witb  that 
appeonmee. .Bealy,  Dki%  199.' 

4.  The  «Oth  section  of  the  Statute  2  &  3 
W.  4,  c,  39,  as  to  serving  writs  in  parU  of  a 
county  situated  within  another  county,  does  not 
apply  to  a  county  of  a  borough,  which  is  wholly 
within  and  surrounded  by  imotler  county. 
Vavis  V.  Skerlocky  571. 

5.  On  moving  for  a  distringas  to  compel  an 
appearance,  where  the  initial  only  of  the  defend- 
ant s  christian  name  is  known,  from  his  si^^nature 
to  a  hill  of  exchange,  on  which  the  acUon  waa 
brought,  there  must  be  an  affidavit  that  the  bill 
was  signed  by  initials  only.  Worley  v.  CuHf^ 
ningham,  409. 

6.  In  order  to  obtain  a  distringas  to  compel 
an  appearance,  it  ia  necessary  that  the  object  of 
caUicg  should  be  stated  on  making  the  first  of 
the  throe  requisite  calls.    Edwards  v.  Burgharii 

408. 

II.  iBREOUZtjgRXTY. 

7.  If  the  service  of  a  vmt  of  summons  is  irre- 

Sular,  by  being  served  in  the  wroi!^  pounty,  the 
efendant  must  apply  promptly  to  ^t  it  aside, 
and  cannot  watt  until  he  has  jfrotice  of  declara- 
j  tion.    Datns  v.  Skerlocky  571. 

I      8.  A  delay  of  ten  days  is  too  great.    Id. 

I  ..  9.  If  the  plaintiff  entera  an  appearance  for 
the  defendant,  under,  the  statute,  it  i«  not  such  » 
step  in  the  cause  as.wi)!  preyeot  the  defendant 
applying  to  set  aside  the  service.    Id, 

10.  A  rule  ftwt  for  a  new  trial,  obtained  by  a 
new  attorney  without  an  order  to  change  the 
attorney,  is  inreguhu-,  and  will  be. discharged, 
though  a  motion  for  that  purpose  is  not  sMde 
until  two  Tenuf  have  elapaed.  Doe^  dem. 
hloomer  v.  Bransom,  314. 

11.  The  pfadntifr  ddlvered  the  issue  wHhont 
addmg  the  similittr^  but  th«  Nisi  PrUns  record 
had  the  simUiler  adcKnl : — Held,  after  verdict, 
that  this  was  no  groMd  fior^aitesting  the  judg- 
ment.   Brook 'f,J^remii,t%, 

13.  SemhlCy  a  plea  of  prfvilege  as  an  attorney 
if  n  t  allowable,  does  not  entitTe  the  plaintiff' to 
sign  Judgment  as  for  wftnt  of  a  plea.  Prior  v. 
Smith,  65, 

III.  PnOCMBntNGS  TO  AFF^ARANCa 

14i  The  ominion  of  the  Indorsement  of  the 
defendant's  place  of  abode  on  a  ca.  sa,,  may  be 
taken  advantage  of  by  tlie  defendant.  Bettyes 
V.  Thttntpsm,  S'iBi. 

1 5.  The  Court  cannot  compel  an  attorney  who 
is  probccuting  a  cross  action  fur  a  defendant,  to 
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accept  the  tervice  of  the  writ  of  ronmomi. 
tbot^  he  Ib  keeping  out  of  the  way  to  avoid 
service.    Parmeter  v.  Rted,  675. 

III.  Paupbr. 

16.  If  a  phdndff;  in  the  progress  of  a  csuse, 
obtains  an  order  to  sue  as  a  pauper,  the  defen- 
dant cannot  thereupon  have  an  order  to  stay  the 
proceedings^  on  payment  of  the  debt  only  without 
the  costs.     Morvan  v.  EatwicK  ^76. 

17.  Under  the  rule  of  H.  T.  9  W.  4,  I.  s. 
110,  a  penon  suing  in  form^  pauperis,  may  be 
compelled  to  pay  die  costs  of  the  day  for  not 
proceeding  to  trial  punuant  to  notice.  Gore  v. 
Morphew,  331. 

IV.  Rules. 

18.  On  a  rale  to  show  cause  why  a  nonsuit 
should  not  be  entered,  the  Court  will  not  enter 
into  the  question  whether  a  new  trial  ought  not 
to  be  granted.    Macfariane  v.  Gunn^  3^^8. 

19.  On  moving  for  a  rule  for  the  costs  of  the 
day  for  not  pro^eding  to  trial,  the  defendant 
cannot  have  a  sUy  of  proceedings  until  they  are 
paid.     Gibbs  v.  Goies,  544. 

flO.  Separate  rales  must  be  obtained  for  judg- 
ment as  in  case  of  a  nonsuit,  and  for  money 
deposited  in  lieu  of  baili  to  be  paid  out  of  Court. 
Taylor  V.  PUcher,  80«. 

21.  The  rale  to  enter  the  issue  is  entirely 
done  away  with,  since  the  rale  of  Court,  H.  T., 
4  Will.  4,  s.  15.     Hodges  v.  Diiey,  570. 

2^  If  a  rule  nisi  for  a  new  trial  is  obtained 
by  a  new  attorney,  without  an  order  to  change 
the  attorney  having  been  previously  had,  me 
plaintiff  is  not  at  hberty  to  treat  the  rale  as  a 
nullity,  and  to  sign  judgment  Doe,  d.  bloomer, 
V.  Branston,  193. 

23.  A  rale  for  setting  aside  an  execution  for 
an  irregularitv  owing  to  a  mere  mistake,  having 
been  made  absolute,  but  without  costs,  and  no 
terms  having  been  imposed  on  the  defendant,  as 
to  not  bringing  an  action «  and  an  action  having 
been  afterwards  comraenceii  in  a  different  Court, 
the  Court  will  not  afterwards  rescind  the  former 
rule,  tmless  the  defendant  will  consent  to  stay 
the  proceedings  in  the  action.  Abbuit  v.  Green" 
wood,  666, 

2*.  The  Court  will  grant  a  rale  nisi  only,  to 
enter  up  ju(lc:ment  on  the  Speaker's  certificate, 
given  under  the  Stat.  9,  G,  4,  c.  22,  s.  63.  Baiiey 
V,  iJondf  120. 

20.  A  defendant  in  custody  on  mesne  process, 
consented  that  an  attoi  nt'y  who  was  introduced 
to  liim  by  the  pkiutiff's  attorney,  should  act  as 
his  attorney,  and  he  accordingly  witnessed  a 
cognovit  as  dcfendanfs  attorney,  /f^rf,  not  a 
Mifficient  compliance  with  the  rule  of  H.T.2 
AV.  iy  I.  72.     IVhite  v.  Camrron^  169 

*Jo.  The  1 '  fcndaut  is  entitled  to  be  discharged 


out  of  cnatodj,  if  takep  in  execntioaoo  iudi  a 
cognovit  after  any  lapse  of  time.    idL 

27.  A  writ  of  error,  eorafit  nobigf  caonol  be 
issued  as  of  course^  if  it  is  reqoind  that  the  party 
suii^  it  out  should  not  be  compelkd  to  pot  in 
bail,  bat  a  rale  nisi  nraat  be obtsined*  ChU»t» 
Treoanhn,  409. 

28.  Where  a  rale  for  a  new  trial,  in  a  cause 
tried  before  the  sheriff,  has  been  moved  on  an 
affidavit,  which  does  more  than  verify  the  sh^ 
rifi^s  notes,  the  Court  wiQ  hear  an  aflSdavit  filed 
in  oppontion,  on  cause  being  shown  against  the 
rale.     Forbes  v.  Toftnsend^  48. 

29.  In  Term  time  a  rale  of  Court  ahoidd  be 
obtained  to  remove  the  record  of  a  judgment  in 
an  inferior  Court  under  the  Statute  19  6.  S,  a 
79.    Smithers  ▼.  Tanner,  84. 

V.  Sbrvici  of  RiniB. 

30.  Service  of  a  rale  nisi  to  compute,  on  s 
sister  of  the  defendant,  at  his  house,  is  sufficient. 
HoweU  T.  Wiiiiams,  585. 

31.  The  Court  will  not  give  leave  to  stick  up  a 
notice  of  declaration  in  the  office,  where  the 
residence  of  the  defendant  is  known,  but  he 
cannot  be  got  at  to  be  served.  Graves  t.  H'aO, 
50. 

32.  On  granting  leave  to  stick  up  notice  of 
declaration  in  the  office,  the  Court  vnll  not  give 
leave  for  future  notices  and  rales,  to  be  given  in 
the  same  way     Layton  v.  Mason,  58. 

33.  On  moving  to  set  aside  a  notice  of  decla- 
ration on  the  ground  that  the  defendant  had  not 
been  served  with  the  writ,  he  must  swear  posi* 
tively  that  the  writ  never  came  to  his  hands  or 
knowledge.    Booth  v.  Hardy^  88. 

VI.  MlBCEULANEOVS. 

34.  In  an  action  against  the  puUie  oflker  of 
a  banking  company  (established  under  the  St^ 
tute  7  ii.  4,  c  40),  a  suggestion  abould  be 
entered  to  have  execution  against  the  pactoen. 
tosanquet  v.  Hansford,  548. 

85.  It  is  not  necessary  to  have  separate  niiei 
to  enter  the  suggestion  against  a  number  of  the 
partners,  one  joint  rule  being  sufficient.    Id, 

36.  The  Court  will  not  allow  a  suggeadon  to 
be  entered  against  a  person  who  ceased  to  be  a 
partner  before  the  judgment  was  obtained,  it  not 
appearing  that  execution  against  existing  partneis 
had  proved  ineffectuaL    Id. 

37.  An  application  to  review  the  dedston  of  s 
judge  at  chambers,  in  vacation,  as  to  setting  aside 
proceedings  for  irregularity,  made  on  the  Ihiitl 
day  of  the  following  term,  is  vrithin  a  reasonabfe 
time.    Ingram  v,  Baldwin,  203. 

38.  A\'here  two  pleas  are  pleaded  to  the  whole 
declaration,  and  the  plaintiff  raises  an  issue  in 
fact  on  one  plea  and  in  law  on  the  otiier,  the 
pra|)cr  form  of  the  issue  is  tarn  ad  trimandu 
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qftamad  inquirendum,     Codrington  v.  Lloyd, 
672. 

.^d^'Tuetpui  vfor  .breaking  and  entering  a 
dwelli|igihoute>  and  takiiig<  away  goods  therein. 
PUBtrnjifatti^  iiotgaihy;t  gBtontHyy  that  the  house 
and' goods  wove  iBoi' the  home  and  ^oods  of  the 
plaintiff;  thirdly,  that  the  gomla  were  seised  as 
paiii^  /of  (he  efl^ao^  of  a  bankm^it  a  estate,  whereof 
tUo.  defendani  waa. assignee.  The  jury  found 
thaife  the!  house^  ami  part  of  the  goods,  belonged 
to  ^he  plaintiff,  and  that  the  other  goods  were 
part  of  the  bankrupt  s  estate  '.—-HeJd,  that  the 
issues  on  the  second  and  third  pleais  were  divi- 
sible^ and  that  the  defendant  was  entitled  to  have 
the  Ending  of  the  jury  so  entered  in  the  postea* 
Rimtledgt  v.  AlAtatt,  372. 

40.  Where  the  Court,  from  the  pressure  of 
business,  allows  motions  for  new  trials  to  be  made 
after  the  first  four  days  of  Term,  notice  should 
be  given  in  each  case  of  such  leave  having  been 
granted,  or  a  judgment  signed  on  the  morning 
of  the  fifth  day  before  the  motion  for  a  new  trial 
is  disposed  of,  will  be  regular.  Doe,  dem. 
Duncan  v.  Edwards,  6^6. 

4 1 .  A  jury  having  found  that  the  rent  reserved 
on  a  lease  by  a  corporation  was  coUusively  re- 
served, and  that  the  real  value  was  greater, 
according  to  the  Stat.  5  &  6.  W.  4,  c.  76,  s.  97, 
the  tenant  dected  to  pay  the  increased  rent,  and 
indorscil  the  finding  of  the  jury  on  his  part  of 
tlie  original  lease :  an  action  having  been  com- 
menced against  him  for  the  increased  rent,  the 
Court  compelled  him  to  produce  the  lease  and 
indorsement  for  the  inspection  of  the  plaintiffs, 
although  they  were  in  possession  of  another  part 
of  the  original  lease,  as  well  as  of  the  inquisition. 
The  IfayoT  of  Arundel  v.  Hohnee,  313. 

42.  On  moving  fora  rule  to  compute  princi- 
pal and  interest  on  a  bill  of  exchange,  where  the 
initials  only  of  ihe  defendant's  christian  name 
ape  known,  there  must  be  an  affidavit  that  the 
bill  is  signed  by  initials  only.  Hilhert  v.  Wil- 
MiU,  409. 

43.  After  joinder  in  demuner,  the  Court  will 
not  set  aside  the  demurrer  as  frivolous.  Mor- 
ton v.  Mabintoeh,  373. 

44.  After  a  defendant  has  had  time  to  plead 
on  the  terms  of  pleading  issnably,  if  the  plaintiflT 
ameads  the  declaration,  the  defendant  is  not  pre- 
cluded from  demurring  specially  to  the  declara- 
tion.   Children  v.  Mannering,  326. 

45.  On  a  summons  to  set  aside  the  service  of 
a  writ  of  summons,  on  the  ground  of  a  mistake 
ia  one  of  the  names  of  the  defendant,  a  judge 
ordered  that  the  plaintiff*  might  amend  the  writ, 
on  payment  of  costs : — Held,  that  the  defendant 
not  naving  appeared,  the  plaintiff*  was  not  bound 
to  act  on  mis  order,  but  might  abandon  the  writ ; 
and  that  therefore,  a  judgment  of  non  pros, 
signed  by  the  defendant,  was  irregular.  Solly 
V.  Richardson,  229. 

46.  The  order  of  a  judge  for  payment  of  a 


sum  of  money  into  Court  by  way  of  compensa- 
tion in  an  action  of  trespass,  under  the  Statute 
3  and  4,  W.  4,  c.  42»  s.  ^1,  made  before  decla- 
ration, is  good.    E4wafd9  v.  i^rice,  82. 

47.  Semble,  that  a  plea  statinjg  the  payment 
into  Court  to  have  been  made  before  declaration, 
is  good  on  demurrer.    Id, 

48.  At  ail  events  after  verdict  for  the  defend- 
ant, on  an  issue  as  to  wlK;ther  the  plaintiff  had 
sustained  greater  damages,  the  plaintiff*  cannot 
have  judgment  non  obstante  veredicto.    Id, 

49.  If  the  15th  of  April  falls  on  one  of  the 
days  between  the  Thursday  before  and  the  Wed- 
nesday after  Easter  day,  it  is  still  to  be  reckoned 
as  the  first  day  of  Easter  Term.  Doe,  dem, 
Frodsham  v.  Roe,  175. 

50.  A  notice  of  executing  a  writ  of  trial  need 
not  state  the  hour  at  which  it  is  to  take  place. 
Minster  v.  Scoone,  293. 

51.  The  Court  will  allow  execution  to  be 
issued  under  the  Stat.  19  G.  3,  c,  70,  s.  4,  on  a 
verified  copy  of  the  judgment  in  an  inferior 
Court,  if  the  original  judgment  has  been  acci- 
dentally destroyal  by  fire.  Cheesewright  v. 
FrankSy  208. 

Z2.  In  an  action  of  libel,  pleas,  not  guilty,  and 
a  justification  ;  replication,  similiter  and  de 
injuria  ;  verdict  for  the  defendant  on  the  general 
issue,  the  defendant  offered  no  evidence  on  the 
plea  of  justification,  and  the.  judge  directed  a 
verdict  to  be  returned  on  that  issue  for  the  plain* 
tiff:— 'Held,  that  the  plaintiff*  was  entitled  to 
enter  up  final  judgment,  and  to  the  costs  on  the 
second  issue.     Bmpson  v.  Fairfax,  353. 

53.  The  Court  will  not  draw  inferences  from 
facts  which  are  stated  in  a  special  case,  unless  a 
power  to  do  so  is  given  by  the  parties,  and 
accepted  by  the  Court ;  and  semble,  that  there 
are  some  cases  where  the  Court  will  not  exercise 
such  a  power,  although  it  may  be  reserved.  Doe, 
d.  Taylor  v.^Crisp,  593. 

PRESCRIPTION  ACT.-SeeEviDENCB,5,e. 
Affidavit,  3, 

PRISONER,-See  Arrest.— Praotice,  25.— 
Wabr ANT  OF  Attorney,  I. 

1.  The  twenty  days'  notice  required  by  the 
compulsory  clause  of  the  Lords'  Act,  must  expire 
before  the  first  day  of  the  Term,  in  which  it  is 
intended  to  bring  up  the  prisoner.  Rtilph  v. 
Jacobs,  53. 

2.  Notice  of  an  application  to  discharge  the 
defendant  under  the  Small  Debtors*  Act,  served 
on  the  attorney  of  the  plaintiff^,  is  not  suflident 
to  entitle  the  defendant  to  a  rule  absolute  in  the 
first  instance.     Golding  v.  Creswelly  86. 

3.  On  giving  notice  of  a  motion  for  the  dis- 
ohai^  of  a  prisoner  under  the  Small  Debtors' 
Act,  it  is  not  necessary  to  leave  a  copy  of  the 
idfidavit,  on  which  the  motion  is  to  be  made. 
mic(Me  v.  Lemon,  331. 
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4.  A  notice  in  the  form,  ''Take  notice,  70U 
■re  hereby  required  to  give  in  upon  oath/'  ^c, 
sufficiently  ihews  the  cmiitor  1  intention  to  hnng 
up  a  prisoner  under  the  compulsory  clauses  of 
the  Lords'  Act.    In  re  l^\"eston,  5295. 

6.  If  the  notice  sUtes,  that  the  olgect  of  bring- 
ing up  the  prisoner  is,  that  his  estate  may  be 
asngned  and  conveyed,  according  to  the  Act,  it 
is  sufficient,  without  stating  also  that  it  may  be 
divested  out  of  the  prisoner.    Id. 

6.  It  is  no  objection  to  the  dischsrge  of  a 
defendant  under  tiie  Small  Debtors'  Act,  that  he 
has  alrttdy  claimed  his  sixty  days  under  the 
Lore's'  Act,  which  time  has  not  yet  expired. 
Venmer  v.  Oxenham,  309. 

7.  The  marshal  cannot  of  his  own  power, 
onder  the  rule  of  H.  T.  2  W.  4,  L  89.  discharge 
a  prisoner  who  is  supersedeable.  Spencer  v. 
Newion,  303* 

6.  It  is  not  suflficient  for  the  marshal,  on 
shevnns  cause  against  the  usual  side-bsr  rule,  to 
acknowledge  a  person  is  in  his  custody,  for  the 
purpose  of  charging  him  in  execution,  to  state 
that  the  person  is  not  in  his  custody,  without 
stating  how  he  has  ceased  to  be  in  his  custody. 
Id. 

9.  Quare,  whether  affidavits  may  be  read  in 
answer  to  affidaviu,  filed  ap^ainst  a  side-bar  rule, 
which  ia  obtained  without  an  affidavit.    Id. 

'  0.  Sembk,  that  in  order  to  entitie  a  defendant 
to  \  is  discharge  under  the  48  Geo.  3,  c.  123,  the 
year  that  he  has  beai  in  prison  must  have  been 
immediately  before  the  appUcation  to  Court 
Strabbing  v.  M'GnUh^  418. 

1 1.  In  order  to  entitie  a  defendant  to  a  rule 
absolute  in  the  first  instance  for  his  discharge 
under  the  48  G.  3,  c.  823 ;  10  days'  notice  must 
be  given  before  the  intended  day  of  application, 
and  it  is  not  sufficient  if  it  is  10  days  before  the 
actual  day  of  application.  Tanner  v.  Smart, 
901. 

12.  A  prisoner  was  taken  into  custody  upon  an 
attachment  for  non-payment  of  costs  on  the  Sd 
February,  and  on  the  28th  April  an  appUcation 
was  made  to  discharge  him  ujpon  the  ground  of 
irregularity  in  the  execution  of  the  writ : — Held, 
that  die  application  was  too  late.  The  Queen 
V.  Burgess,  224. 

13.  It  is  no  ground  of  objection  that  the  ap- 
plication for  his  discharge  was  made  at  the 
instance  of  one  who  took  out  the  rule  in  the 
name  of  an  attorney,  without  any  authority  from 
the  attorney.    Id^ 

PRIVILEGED  COMMUNICATION. 

Where  a  candidate  for  the  representation  of  a 
borough,  circulated  an  address  to  the  electors, 
asking  for  their  suffrages,  and  claiming  to  be  a 
fit  and  proper  person  to  represent  them  in  par- 


liament; and  an  elector  of  that  borough  puH- 
lished  in  a  newspaper  two  letters  addressed  to 
the  candidate ;  the  first  in  answer  to  the  cir- 
cular, and  the  second,  in  consequence  of  tlic 
treatment  he  had  received  from  the  candidate  on 
the  day  of  nomination  at  the  hustings,  and  both 
letters  contained  imputations  on  the  private  cha- 
racter of  the  candidate:— ^eitf,  in  an  action  for 
libel,  brought  by  the  candidate,  that  the  elector 
could  not  daim  protection  as  for  privileged  com- 
munications.   Duncombe  v.  Daniel,  101. 

PROHIRITION.— See  EcoLEsiAffncAL  Law. 

1.  A  party  who  appeals  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  against  a  decree  of 
an  inferior  Ecclesiastical  Court,  is  not  thereby 
prevented  from  applying  to  this  Court,  to  pro- 
nibit  the  Judicial  Committee  from  further  pro- 
ceeding in  the  suit  The  Queen  Ex  parte  Far* 
mer  v.  Chesterton,  19. 

2.  In  a  case  where  the  question  in  dispute  in 
the  Ecclesiastical  Court,  was  the  enforcement  of 
the  payment  of  a  churcn  rate ;  and  the  rate  ap- 
peared to  be,  according  to  the  rules  of  the  com- 
mon law,  bad  upon  the  face  of  it : — Held,  that 
that  circumstance  would  not  justify  this  Court  in 
presuming  that  the  Judicial  Committee  would 
wrongly  decide  the  common  law  question,  when 
sitting  upon  an  appeal  as  the  Supreme  Eccle- 
siastical Court  of  the  country  ;  and  a  rule  for  a 
prohibition,  obtained  on  that  ground,  was  there- 
fore discharged.    Id. 

3.  Where  the  Quarter  Sessions  allowed  the 
accounts  of  some  parish  trustees,  which  had  not 
been  previously  submitted  to  the  parish  au^tors 
under  the  General  Vestry  Act,  .as  they  ov^ht  to 
have  been,  this  Court  refused  a  prospective  pro- 
hibition to  prevent  the  Quarter  Sessions  allowing 
the  next  half-year's  accounts.  The  Queen  v. 
The  Justices  of  Middlesex ^  ex  parte  the  Parish 
o/St  Pancras,  183. 

4.  Prohibition  is  not  grantable,  because  the 
construction  of  an  Act  of  Parliament  may  come 
in  question  before  an  Ecclesiastical  Court.  Hail 
y.  Maule,  3^9. 

5.  Whether  prohibition  will  lie  to  an  Eccle- 
siastical Court  after  a  libel  for  non-payment  of 
church  rates  has  been  ailroitted  to  proof,  and 
before  sentence,  upon  the  ground  that  the  Court 
is  about  to  misconstrue  an  Act  of  Parliament ; 
qu<ere.    Blunt  v.  Harwood,  515. 

PROMISSORY  NOTE.— See  Bill   of 
Exchange. — Pleading,  9. 

After  the  making  and  circulation  of  a  joint 
and  several  promissory  notes,  which  the  plain- 
tifi^  had  signed  as  surety,  the  defendant  as 
principal,  another  person  signed  it  also  as 
surety.  The  plaintiff  baring  paid  half  the 
amount  of  the  note : — Held,  that  the  addition 
did  not  invalidate  the  note,  and  that  the  plain* 
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tiff  might  reocyver  in  an  action  for  money  paid  to 
theoBedf  the  defendant  Cattany,  Simpian,l67, 

PUBLIC  COMPANY.— See  Practice,  34^ 
34, 36. — Railway. 

QUO  WARRANTO.— See  Mandamus, 

MuNIOIPAIi  CORPOaATION,  5. 

1.  If  a  person  is  selected  to  the  office  of  clerk 
of  the  peace  of  a  horougfa,  though  no  such  office 
actually  exists,  and  the  office  is  afterwards 
createcl,  and  ihe  person  legally  elected  to  it, 
it  will  be  presumed,  on  a  rule  for  an  in  forma- 
tion in  tbie  nature  of  a  quo  warranto,  that  he 
claims  under  the  last  valid  election,  unless  it  is 
shewn  that  he  claims  under  the  former  invalid 
one.     7%6  Queen  v.  Thomas,  212. 

2.  On  a  rule  for  an  information  in  the  nature 
of  a  quo  warranto,  for  exercising  the  office  of 
town  derk  under  an  election  at  a  meeting  of  the 
coundl,  it  will  be  presumed  proper  notices  of 
the  meeting  had  b^n  dven,  according  to  the 
€9th  section  of  5  &  6  W.  4,  c  76,  unless  the 
contrary  appears  on  the  affidavits.    Id, 

3.  Resdnding  a  resolution  for  the  appoint^ 
ment  of  a  town  derk,  is  a  valid  displacing  oi  him 
from  the  office.    Id, 

4.  The  meeting  at  which  the  new  town  derk 
was  appointed,  and  the  old  one  displaced,  having 
been  an  adjournment  of  the  meeting  at  which 
the  old  town  derk  had  been  appoint^ ;  quare,' 
whether  it  was  necessary  that  notice  should  have 
been  giveif  to  the  old  town  derk,  or  to  the  mem- 
bers of  the  town  coundL    Id, 

6.  MHiere  a  relator  applies  to  discontinue  under 
7  W.  4^  and  1  Vict,  c  78,  s.  20,  he  is  entitled 
to  costs  only  upto  lAie  time  of  passing  the  Act. 
ne  Queen  v.  JRoberts^  426. 

6.  Where  a  franchise  has  been  exerdsed  from 
so  remote  a  period  that  the  first  exerdse  of  it 
cannot  be  distinctly  traced,  nor  its  origin  at  ail 
certainly,  assigned,  and  it  has  never  borne  ex- 
press reference  to  any  authori^  given  by  Sta- 
tutes in  pari  materiSL^  but  has  been  recognized 
by  many  Statutes,  some  going  back  to  a  distant 
period,  one  considerably  more  than  a  century 
tttck,  in  very  clear  language  confirming  it,  and 
has  never,  till  modem  times,  been  seriously  re- 
sisted, even  by  parties  interested,  and  sufficiently 
powerful  to  oppose  it,  the  Court  will  not  subject 
It  to  inquiry  by  quo  warranto^  because  the  pre- 
cise charter  or  statute  cannot  be  shown  to  which 
the  grant  of  the  franchise  can  be  expressly  re- 
ferred, and  the  earliest  Statute  relative  to  the 
subject  matter  does  not  notice  it,  and  the  mode 
of  exercising  it  has  not  been  uniform,  or  because 
olgections,  difficult  to  answer,  may  be  raised 
ag^nst  the  evidence  in  support  of  any  legal 
origin  of  the  franchise.  The  right  exercised  by 
the  Vice  Chancellor  of  the  Universit;^  of  Cam- 
bridge to  grant  ale-house  licences  is  such  a 


ftanchise.  QutBte^  whether  it  is  a  proper  sub- 
ject for  a  quo  warranto.  The  Queen  v.  Arch- 
ifo^440. 

7.  Upon  a  quo  warranto  information,  calling 
upon  the  defendant  to  shew  by  what  authority 
he  exerdsed  the  office  of  town  councillor,  the 
relator,  for  the  purpose  of  proving  that  the  de- 
fendant had  not  a  majority  of  votes  at  the  elec- 
tion, offisred  the  voting  papers  in  evidence. 
They  were  produced  by  tne  town  derk,  who 
Btat^  that  he  had  been  appointed  to  his  office 
since  the  election,  and  that  the  papers  were  re- 
cdved  by  his  clerk,  from  the  deric  to  tiie  former 
town  clerk;  that  ti^ey  had  remained  in  his 
office  since  that  period,  and  had  been  shewn  to 
the  burgesses  upon  the  payment  of  the  usual 
fee : — Held^  that  the  papers  were  not  sufficientiy 
proved ;  and  that  the  persons  through  whose 
hands  they  had  passed  ought  to  have  been  called 
to  identify  them.     The  Queen  v.  Ledgard,  487. 

8.  The  defendant  pleaded,  that  being  duly 
qualified,  he  was  ascertained  to  be  one  of  the 
candidates  at  an  dection  of  councillors,  who  had 
a  majority  of  votes^  and  was,  therefore,  duly 
elected  a  councillor.  The  replication  traversed 
the  plea,  whereupon  issue  was  joined : — Held^ 
that  the  relator  was  not  bound  to  prove  that 
the  other  candidates  were  Qualified  to  be  coun- 
cillors ;  but  that  it  was  sufficient  to  shew  that 
another  candidate  had  more  votes  than  the  de- 
fendaiit.    Id. 

9.  A  councillor  having  ceased  to  be  registered 
on  tiie  bui^ess  roll  for  non-payment  of  poor- 
rates,  certain  dectors  required  the  returning 
officer  to  hold  a  new  dection  to  fill  up  the  va- 
cancy which  it  was  alleged  had  happened  under 
5  &  6  W.  4,  c.  76,  s.  28,  and  on  Ins  refusal  to 
do  so,  a  mandamus  was  applied  for : — Held, 
that  a  mandamus  could  not  be  granted,  but  that 
the  proper  mode  of  proceeding  was  by  a  quo 
warranto  The  Queen  ew  parte  Fripp  v.  Mayor 
of  Bristol,  93. 

10.  A  fi:eeman  of  a  borough  after  having 
voted  at  the  dection  of  members  for  a  borough, 
was  subsequentiy  struck  off  tiie  freeman's  roll, 
and  it  did  not  appear  that  there  was  any  pro- 
perty in  the  borough  in  which  the  freemen  were 
interested : — Held,  that  he  was  not  in  possession 
of  such  a  firandiise,  as  a  quo  warranto  would  lie 
for  usurping.     The  Queen  v.  Pepper,  135. 

11.  The  1  Vic.  c.  78,  sec  13,  enacts,  that  in- 
formation by  way  of  quo  warranto  against  any 
mayor,  alderman,  councillor,  or  burgess,  shall  he 
prosecuted  within  one  year. .  Quiere,  whether 
this  includes  applications  against  freemen.  Id. 

RAILWAY  ACTS.— See  Certiorari,  8,  9, 
il. — Compensation. — Inquisition,  i,  2. — 
Mandamus,  10. 

RATE.— See  Poor.— Sessions,  3,  12.— Bo- 
rough Rate 
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RECX>RDfiR,-8a9  tawm,  18.— Wbobtc 
AND  MftABumn. 

RBGOVflRY.— fite  Eratm  Taiu— Wux,  1. 

&B6UUB  G£N£RALBSr-See  Ruxa  or 

CoVftT. 

REMAIND£IU-See  Wiu,  1. 

E£PL£VIN.^-8ee  Plsadino^  88. 

aiOT.-436e  CoMtfiTJisifT. 


SBSSIONa-^See  Apfial,  1,  9.--Rabtabdt, 
8»  4»  5.-«€nTimAmi9  4d-~EYioBN0B,  25^  86. 

•^POOB— PsOHIBITIOir,  S. 

1.  An  order  of  removal  becomes  invalid  if  the 
itmoTinff  pariah  n^ecta  to  aend  a  notice  of 
chargeabiHty,  pmranant  to  4  &  6  W.  4,  c.  76^ 
a,  f9,  and  muat  he  ^uaahed  on  appeal,  ne 
QtMe»  V.  The  InkabiUnU9  qf  BrUfkam,  36«. 

8.  A  notice  of  the  ^ptmnds  of  appeal  under 
4  VT.  4^  c.  76,  8. 81^  signed  hj  the  attorney  of 
iSie  app^ant  parish,  ^  as  attorney  for  and  on 
behalf  of  the  chnrdiwardens  and  overseers/  is 
inaufiBcient  The  Queen  v.  The  Jueiieee  of 
Worcester,  158. 

Sl  After  the  validity  of  a  notice  of  the  groonds 
of  appeal  had  been  discussed  at  sessions,  and  the 
order  of  removal  eonflnnedy  but  not  on  the 
nierits,  tha  sesiiona  reAued  to  allow  the  appeal 
to  be  entered  and  respited^  and  thia  Court  re- 
iiued  a  mandamus  to  the  sessions,  to  enter  con- 
tinuanoea  to  hear  the  appeal    Id, 

4.  A  fltalement  of  Ike  groonda  of  appeal 
ioainat  an  order  of  removal  of  a  paiqperia  anfB- 
etaH,  if  it  givea  all  the  infbmiatkm  which  the 
a»BeBantB  have  it  in  tfaeur  power  to  give,  pio- 
vioed  that  4II  paina  have  been  taken  to  piwcnre 
information.  The  Queen  v.  The  JueUeee  0/ 
Derhyehiet,9!A 

5.  A  statement  of  the  gronndaof  appeal,  that 
the  panper  **  abouf*  the  year  181S,  rented  a 
lanement  in  a  third  parish,  whereby  he  gained  a 
arttlement  there,  is  sufficient,    id. 

6.  But  a  statement  that  the  aetdement  waa 
inhied  in  *'  tile  lownahip  of  H.,  or  within  the 
ikniBh  of  Bb,**  the  township  being  inobded  with- 
m  the  parish,  and  mainteintng  ita  own  poor,  ia 
not  sufficient    /d. 

7.  Anotifieof  appeal»and  oi  tegraanda  of 
appeal,  were  aerved  fourteen  daya  before  the 
£piphany  Sessiona,  whett  the  appeal  waa  in- 
tended to  be  tried,  but  by  reMOn  of  Ihe  ^reasue 
of  bnauwsa  it  waa  made  a  remanet  to  the  Eaater 
Seaaions.  Fourteen  daya  before  the  Eaater  Sea* 
dons,  another  and  different  notice  of  the  grounds 
of  appeal  waa  served.  The  appeOanta  having 
dected  to  rdy  upon  the  hat  nottoe,  it  waa  ob- 


jected that  the  notiee  waa  Invalid,  it  net  iaag 
given  fourteen  daya  before  the  fipisinna  at  whieb 
ue  appeal  was  intoided  to  be  tried,  as  required 
by  4  &  5  W.  4,  c.  76,  a.  Sii^Beld,  that  the 
notice  was  sufficient,  and  that  the  Sessiooa  were 
bound  to  hear  the  appeal.  The  Queen  v.  The 
Jueticee  qfDerbyMre,  36<. 

8.  By  4  &  3  W.  4,  e.  76,  a.  81.  notiee  of  liie 
grounds  of  appeal  ia  raquirsd  to  be  aent  fiur^ 
teen  daife  at  ieaet  before  the  first  day  of  the 
aeaaiona,  at  which  the  anpeal  is  inten<ted  to  be 
tried  i-^Ueid,  that  the  fourteen  days  are  to  be 
cslcnlated  exdoaivelv  both  of  the  day  of  serving 
the  notice,  and  of  tne  first  day  of  the  eesdoDS^ 
The  Queen  v.  The  Jueticee  qf  Salop,  168. 

9.  Where  a  defendant  surreptitioudy  obtained 
bia  trial  at  the  Sesdons  for  a  ndademeanoor, 
contrary  to  the  practiee  of  the  Sendooa,  and  was 
acquitted,  this  Cenrt  refused  to  grant  a  eer- 
Harari  to  bring  up  die  indielment,  for  the  pnr- 
poae  of  aettingadde  the  verdict  7^  Queen  v. 
Unwin,  666. 

10.  If  the  Court  of  Quarter  Seadona  form  an 
erroneous  opinion  upon  a  matter  over  which  Ihey 
have  inriadicthNi,  dua  Oonrt  will  not  inlerftre 
with  meir  dedsioii.  Therefore;  iiriiere  a  notice 
of  appeal  agunst  an  order  of  removal  was  at 
first  held  to  be  bad  at  the  Seashms,  but  the  Court 
afterwards  looked  at  the  order  and  quashed  it, 
upon  the  ground  that  it  was  directed  to  a  parish, 
instead  of  a  tithing  within  the  Parish,  a  certio- 
rari to  bring  up  the  order  of  Sesaians  to  be 
quashed,  was  refused,  dthough  it  was  shewn  bv 
affidavit  that  the  order  was  properly  directed^ 
The  Queen  v.  The  Jueticee  qf  CkeMre,  635. 

11.  Affidavits  may  be  used  to  shew  diat  the 
Court  of  Quarter  Seaiona  hu  emeeded  iti  ju- 
risdiction.   Jd. 

18.  An  araed  agunst  a  borough  rate  was 
entered  at  the  Sesdons,  and  the  respondents 
appeared  and  produced  the  rate»  and  ol^ected 
that  the  apped  waa  too  late,  but  upon  tfant  ob- 
jection bemg  overruled,  the  apped  wns  ad- 
journed: in  the  mean  time  the  leapondents 
detennined  to  abandon  die  rate,  and  at  the  nest 
Sesdons  they  did  not  appear  or  produce  the 
rate,  nor  m  the  appeilanu  ofl^  aeoondaty  evi- 
dence to  prove  it — ^The  recorder  thereupon  re- 
fnaed  to  make  any  order:  — ^dltf,  that  bi9 
deddon  waa  wrong,  and  that  he  ought  to  have 
diapoeed  of  the  appeal  Tile  Qtuen  i«  The 
Recorder  qf  Stantford^  667. 

13.  Uponanappedcotwojuadceaagdnitaii 
unequal  aaseiament,  under  die  ParoehidAsaeai* 
mentAct,(«&7W.4,  e.  96),  the  paridi  offi- 
cers gave  nodoe  of  thdr  faitendon  to  apped  h 
the  Quarter  Sesdons  against  the  deddon  ofthe 
juatioea,  and  they  then  vertjelly  entmd  into  a 
recogmsanee  to  try  die  qipeal,  and  the  Jnsdca' 
derk  entered  a  minute  or  the  reoogniaaaoe  in 
Ida  book,  which  wia  dgned  by  onnof  die  na- 
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giiinittt.  Tlie  neeognlzance  was  afterwards 
engrotted,  aod  sent  to  tlie  Seaiioiis,  but  without 
beltig  signed  by  ehhor  of  the  justices.  When 
the  tmeil  was  hesrd^  the  Sessions  determined 
that  tte  appeDants  were  bound  to  shew  that  a 
perfect  Te^)gnizance  was  entered  into^  within 
the  time  limited  br  the  statute,  viz.  fi?e  days 
after  the  DoCioe,  and  dismissed  the  appeal.  The 
Courts  without  determining  that  it  was  mcum- 
bent  on  the  appellanta  to  gt?e  such  evidence  :— 
HM,  that  the  olgection  could  not  be  taken,  as 
the  recogniflsnee  appeared  to  be  sufficiently 
token.  Tke  Qtieeii  t.  The  Jwtieee  qf  St.  aU 
&aa«,  680. 

RULES  OF  COUET. 

1.  Justifieatioa  of  special  bail,  14a 

2.  Special  juries  in  repleyin,  143. 

3.  Rules  of  court  delivered  out  ia  vaeatioii,  143. 

4.  Affidavits  sworn  before  a  commissioner  in 
the  county,  or  a  judge  of  assise  on  the  circuit,  143. 

5.  FlUuig  and  indexing  affidavits,  143. 

6.  Filing  plea  and  consent  rule  in  actions  of 
ijectment,  144. 

7.  Payment  intD  oourt,  287. 

a  Proceediiiga  by  pkdntifii  sfter  payment  into 
court,  288. 

9.  General  issue  by  statute,  988. 

10.  Payments  Qcedited  in  particidars  of  deanandi 
288. 

11.  Exception  relative  to  claims  for  a  balance, 
288. 

12.  PleacBng  of  payment,  288. 

13.  Staying  proceedings  in  actions  on  bills  or 


14.  Appordonment  of  fees  paid  by  attomies  on 
theis  addrisskm. 


JMm  of  Cwn  ra  which  DtekkmB  «rt  reported. 

T.  31  Geo.  3.    Ex  parte  CoBine,  173.    Ex  purU 

Jesse,  173.     Ex  parte  Proster,  174^ 
E.  6  Geo.  4.    Exports  Lyons,  174. 
T.  I  Will.  4,'  V.    Ettiott  V.  Gutteridge,  41. 
T.  1  WiU.  4,  IIL     WtOer's  bail,  76. 
U.  2  Will.  4,  y.     Gale  v.  Hacksworih,  41. 
H.  2  Will.  4,  L     WeatheraU  v.  Long,  68. 
H.  2  Will.  4, 1.  72.     TfAite  v.  Cameron^  189. 
£.  2  Will.  4.    Ex  parte  Lyons,  174 
E.  2  Will.  4.    Doe  d.  Frodsham  v.  Eoe,  175. 
H.  2  WUL  4, 1.  90.     Tanner  v.  Smart,  201. 
H.  2  Wfll.  4, 1,  29.     Tory  v.  Stevens,  298. 
a  2  Will.  4,  I.  85,  87,  88.     Spencer  v.  Newton, 

ao3. 

H.  2  Win.  4,  L  s.  110.     Gore  v.  Atorphew,  331. 

H.  4  Will.  4, 1.  72.     Todd  v.  Gompertz,  69. 

H.  4  WiU.  4.    HmdJhrdv.Maiuifird,WO, 

H.  4  WilL  4,  s.  5.  Kiaghke  v.  Peckkam,  301. 
Evans  v.  Davi^  S60. 

U.  4  WiU.  4, 7.    Mohinson  v.  Messenger,  369. 

H.  4  WUl,  4, 20.    J}oe  d.  Wright  v.  Smith,  429. 

H.  4  Will.  4,  s.  15.     Bodges  v.  Diles,  570. 

H.  6  Will.  4,  Ex  parte  Jesse,  173.  Ex  parU  Col- 
lins, 173.     Ex  parte  Bailey^  175 

H.  6  WiU.  4.    Ex  parte  Henry,  585. 

H.  1  Vic.    Doe  d.  Gu:  v.  Proton,  204. 


SET  CMFF. 


In  aeeumpeU  by  the  assignees  of  R.,  a  bank- 
rupt, the  dedaradon  stated,  that  in  oonsideratkA, 
that  R.,  before  his  bankruptcy,  would  seU  certain 
goods  to  the  defendant;  the  defendant  agreed  to 
pay  for  the  same,  prompt  two  months,  or  by  an 
acceptance,  and  averred  the  delivery  of  the  goods, 
and  the  refusal  of  the  defendants  to  pay  by 
acceptance  or  otherwise;  aUeging  as  damage, 
that  thereby  R.,  before  he  becune  a  bade- 
rupt,  was  deprivai  of  the  use  and  benefit  of  an 
acceptance,  Mid  of  aU  the  benefit  which  would 
have  resulted  from  discounting  the  ssid  accep- 
tance; and  that  he  wus  put  to  great  loss  and 
iaoonvenience;  and  his  estate,  si^eaUe  to  the 
discharge  of  his  just  debfei^  was  by  reason  of  the 
non-payment  for  the  said  goods^  much-  dimi- 
nished in  value:— jETi;^  ttiat  a  set-off  was 
pleadable. 

Semhie^  per  WiJUame  and  CokiHS^^,  Js.,  l3iat 
the  Injury  caused  to  a  creditor  by  the  non-pay- 
ment of  a  debt  in  the  manner  agreed  on  between 
the  parties,  may  form  the  sulgect  of  epecia) 
damage,iwhich,if  distinctly  and  properly  pleadecL 
would  exclude  the  defendant  from  the  ri{^t  or 
set-ofK    Groom  v.  West,  638. 

SETTL£MENT.-5ee  Poob.— Sesbions;  1,  l^, 
S,  4,  o,  6,  7)  8. 

ObRTIORABX,   9.— -EsOA^E,  S.— iNTEttFleAX)* 

sft,  4,  5.«-Plbaj»no,  6,  T,  37.— SHBRim 
Comvr. 

1.  The  Court  wiU  not  reouire  a  sherifi^  to  be 
as  prompt  in  an  application  for  the  ^kigement 
of  the  time  for  returning  •  fi,fa.  on  the  ground 
of  several  chuma  having  been  made  to  the  goods 
seised^  as  it  is  necessary  he  should  be  when  SP* 
plying  under  the  Interpleader  Act  BaUr.Bati, 
906. 

S.  A  request  by  a  plaintifif*  to  a  sheriff  to  direct 
hia  warrant  to  a  particular  officer  if  he  is  at  home, 
and  if  not,  to  any  ofiioer  he  thought  proper,  dees 
not  make  him  a  special  bailiff  so  as  to  take  away 
the  responsibility  fh>m  the  sherifi.  Cerbei  9. 
Brown  and  Patteeon,  300. 

S.  A  return  iOK£.fa.,  that  the  sheriff  hm 
scisE^  goods  under  that  and  anodier  wtit^iabiid* 
WintU  V.  Lord  Cketw^^  581. 

4.  The  return  stated  that  the  goods  remained 
in  the  sheriff's  hands  for. want  of  buyen  >^HeU, 
that  it  was  also  bad  for  not  statmg  the  valoe  of 
the  goods,  although  tbe  shoriff  would  not  be 
bound  by  fh&t  value.    Jd, 

SHERIFF'S  COtTRT.— See  Costs,  10,  25.— 
EvinENCB,  4.— New  Trial,  2. — ^Practice^ 
28,  50 

1.  A  sheriff  having  i«luaed  to  amend  the  n- 


790 


DFG8ST. 


cord,  which  contained  the  nvords  ^and  not 
elsewhere/'  which  words  were  not  in  the  accept- 
ance, the  Court  refused  to  nonsuit  tlie  plaintiff*, 
but  directed  a  new  trial.  Siggert  v.  Nichols,  &S% 

9.  An  under  iheriff  has  no  power  to  adjourn 
a  cauae  for  several  days,  merely  for  the  purpose 
of  enabling  a  plaintiff  to  obtain  evidence  to  sup- 
port hit  action.    Woiton  ▼.  Husseli,  196. 

SLANDER.— See  Libel.— Pusadiko,  11. 

STAMP.— See  Evidkncb,  11, 12. 
1.  In  oMumfnU  oa  t  contract  collateral  to  a 
bill  of  exchange  in  which  were  pleas  denying 
the  oontraet,  and  the  endorsement  of  the  bill : — 
BM,  that  Uie  hUl  must  be  produced,  and  tlie 
itisafficiency  of  ^tut  stamp  might  be  objected  to. 
Bamee  v.  hddwn,  80. 

S.  H.  and  J.  being  indebted  to  their  bankers, 
Royds  and  Co.,  wrote  the  following  letter  to  the 
defendants,  who  were  agents  through  whom  H. 
and  JL  wen  aocuatoned  to  dispose  of  their 
manufactured  goods: — ^'  We  now  authorise  you 
to  pay  to  Messre.  Royds  and  Co.,  ailer  you  have 
raid  yourselves  the  balanee  we  owe  you  from 
Che  net  proceeds  of  our  aiiipments  to  your  foreign 
establisnments  to  the  present  date^  one  half  of 
the  remainder  of  the  proceeds  of  said  shipments, 
provided  the  same  shall  not  exceed  the  sum  of 
5,000/.:" — Held,  that  this  was  not  an  order 
which  required  to  be  stamped  as  a  bill  of  ex- 
change.   HuUhiMon  V.  Heyworih^  730. 

3.  Where  400/.  was  due  upon  a  mottgage, 
and  the  mortgagee  advanced  a  further  sum  of 
1000/.,  and  by  a  mortgage  deed  a  ftuther  secu- 
rity was  given  to  secure  the  whole  of  the  princi- 
pal sum  of  1600/.:  Held,  that  an  advahrem 
stamp  on  the  1000/.  and  a  35*.  deed-stamp  was 
necessary*    JmuI  v.  Peace,  271. 

4.  £300  was  secured  by  a  mortgage  deed,  and  it 
contained  a  proviso  that  until  it  was  repaid,  the 
mortgagor  should  pay  aU  annual  and  other  taxes, 
rates,  dudes,  assessments,  and  charges  whatsoever, 
which  might  be  pavable  in  respect  of  the  pre- 
mises ;  and  that  arter  the  said  300/.,  and  such 
otb^r  payments  should  be  repaid,  the  mortgagee 
would  re-convey ;  it  also  contained  a  covenant 
from  the  mortgagor  to  pay  the  principal  sum, 
and  all  annual  and  other  taxes,  &c« : — HM,  that 
an  advalorem  stamp  on  the  300/.  was  suffi- 
cient, under  55  Geo.  3,  c.  184.  Doe.  dem. 
Merceron  v.  Bragg,  5il0. 

5.  A  defendant  traded  on  his  own  account, 
and  also  as  partner  with  one  W,,  under  the  firm 
of  T.  and  \v.  Goods  belonging  to  himself  indi- 
vidually, and  also  goods  belonging  to  the  firm 
had  been  shipjped  to  Endand ;  and,  on  their 
arrival,  the  defendant  ap^ied  for  both  pareek, 
and  signed  an  undertaking  to  pay  fre^ht  for 
them  in  the  name  of  the  partnership,  but  com- 
menced with  the  memorandum,  ^*  i  henby  en- 


gage to  pay  firaighi^  ThedefendaiitbeiiignHd 
for  the  freight  on  his  own  pared,  the  under- 
taking was  produced  witli  a  singlestamp  afllxed : 
and  it  was  held  to  be  admisaibK,  as  consiadng  of 
but  one  entire  agreement,  founcGi^  an  action 
against  the  defendant  as  to  the  freight  for  both 
paioete  of  goods,  and  binding  the  firm  as  to 
neither.    Shiptan  v.  Thom$4nis  710. 

STANNARIES  ACT. 

This  Court  has  no  power  tmder  the  Court  of 
the  Stannaries*  Act,  6  and  T  Will.  4,  c.  106, 
where  a  party  removes  out  of  the  jurisdiction  of 
that  Court  to  issue  execution,  if  it  is  on  a  final 
decree  on  the  Equity  side  of  the  Court  Barveg 
V.  GUbard,  552. 

STATUTES 

Oir  WHICH  BEaSIONS  ABS  SEPOBTBDl 

25  Edw.  3,  St  4.    Weirs.     WWuma  v.  Wtkox, 

ATI, 
8  H.  6,  c.   9.     Forcible  entry.    Reg,  v.  Bwmr. 

345. 
5  £liz.  c.   23.       Writ  de  Excommunicato  Cb- 

pienda    Beg.  v.  Bieketu^  685i 
43  Eliz.  c  6.  (Costs).  7ii66  v.  WaUom^  85.  THo- 

mat  r,  Davis,  991^  FurseU  y.  Hare,  dSA 

21  Jac.  1,  e.  16.  Stetute  of  JUmitatioiis.  WMte 
V.  Williamsy  52. 

22  &  23  Ch.  2,  e.  a  FuneUr.  Born,  802u  Thmu 
V.  Davies,  393. 

9&10WiU.  3,c.  15.    (Award).    htr^HoBowa^, 

405.    /»  r«  iSbilA,  406. 
4  Ann.  c.  16.     Costs.    Ruhmmm  v.  Meswrnstr, 

369. 
2  Geo*  2,  e.  23.    Bhad  v.  Hetiop,  461. 
4  Geo.  2,  c  28.  Mortgage*  Pooh  V.  WiattM,h\^ 
7  Geo.  2,  c.  20.    Ejectment  by  Mortgage.    i>o«> 

d.  Siimm  v.  Bmm,  49.    Doe  d.  Cox  v.  Bromut 

204. 
10  Qeo,  2,  e.  28.    Drsmatie  performanca    L«ff$ 

V.  YaUss,  219. 

13  Geo.  %  c.  xihL  Foundling  hoemtttL  Beg  r. 
The  Directore  of  the  Poor  of  St,  PameroM,  96. 

14  C^o.  %  c.  17.  Judgment  as  in  case  of  nonssit. 
Doe  d.  Berger  v.  Docher,  207. 

25  Geo.  2,  c.  86.  Dramatic  pnformances.  Xety 
V.  Yotee,2l^ 

32  Geo.  2,  c  28.  Lords'  Act.  Ba^k  v.  Jeethh 
h^     Jnre  Wexton,  295. 

7  Geo.  3,  c.  64.     (Ck)8t8).     Reg,  v.  John,  9ff!^ 

7  as  Geo.  8,  c,  76,  s.  67.  Watcnnan's  Act  Tie- 
deU  V.  Combe^  5. 

Id  Geo.  3,  e.  78.  (Highway).  Xitchem  v.  C^na- 
mtfur,  45.  TheQveenr,InhabitaHtsofMBMglte» 
in  Meneage^  488. 

19  (reo.  3,  c.  70.  Removal  of  judgment  fiom  in- 
ferior court     Cheesowright  v.  Franks,  208. 

33  Geo  8,  c,  54.  (Friendly  SodctyX  Btg.  v. 
The  Jnstkes  of  Camhridgeshire,  461.  Beg.  r. 
Lord  GodotplSn,  451, 

39&40  Geo.  3,  o.  99.    Pawnbrokers.    Beg. 

Chodbum,S62, 
43  (ieo.  3,  c.  46.  (0>st8).  Bobinsom  v.  WhUdued, 

67. 
MarrioU  v.  Cheqnmtn,  3dft 
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34  Geo«  4,c.  46.  JiMoUb  v.  iUUum$,  542. 
48  Gta.  3,  o.  133.    <SomU  Debtors'  Act).     Tan. 
ner  v.  Smarts  201.     FeMNcr  v.  are«Aam,  302. 

—.•-- i Wilcox  T.  Xofwrn.  331. 

-^— Strabhing  v.  if' GrapA,  416.. 

53  Geo.  3»  c.  141.  (Memorial  oi  Annuity).  Fen 
▼.  Backhouse,  658. 

54  Geo.  3,  c.  107.  (Hated  inhabitant,  evidence 
of).     Doe  d.  Boumee  t.  Adderley,  527. 

55  Geo.  3,  c.  51.  Notice  of  appeal  jRa/.  t.  J2e- 
corder  of  Catnutrthen^  233. 

55  Q«a  ^  c  68.     ite^.  v.  5toi(c,  304. 

55  Geo.  3»  c.  127.  De  excommunicato  capiendo. 
Reg.  V.  RkhetU,  685. 

55  Geo.  3,  c.  184.  Stamps.  Lant  v.  Pearce^  271. 
Doe  d.  Merceron  v.  Bragq,  529. 

57  Geo.  3,  c.  M  Notice  ot  appeal.  Beg.  v.  Re- 
corder of  Carmarthen^  222. 

57  Geo.  ^  c  Ixix.  O)mpen8ation  under  Drainage 
Act.  Reg.  v.  Committee  of  Ihutcee  under  Louth 
Holland  Drainage  Act^  647. 

58  Geo.  3,  c.  45.  Church  Building  AcL  Blunt 
V.  Harwood,  515. 

58  Geo.  3,  c.  69.  Vestry  Act  Reg.  v.  St.  Mary 
Lambeth,  998.    BhaU  v.  Harwood,  515. 

59  Geo.  8,  c  31.  Reg.  y.  Lorde  of  the  Treaeury, 
382. 

59  Geo.  3,  c.  184.     Cburch  Building  Act.    Reg. 

y.  Stoehe,  394.     BbmtY.  Harwood,  515. 
1  Geo.  4>  c.  87.    (Ejectment.)    Doe  d.  Henry  v. 

Roe,  178.    Doed.  SJlgoedy.  Roe,  iO&.    Doe 

d.  Gddart  v.  Roe,  346. 

I  &  2  Geo.  4.  c.  78.  Acceptance  of  bills  of  ex- 
change.    Siggera  y*  NicholU,  582. 

4  Geo.  4.    (Local  Turnpike  Act)    Reg.  y.  Rum- 

ooe,  435. 
«  (deov  4»  c.  16>»  a.  7&     (Bankrupt)     iSZocA  y. 

Sharp,  496. 

8.  127    Young  y.  IJwAiportA,  52a 

6  Geo.  4»  a  125.    (Pilot  Act)     The  Queen  y. 

Chance,  54. 

6  &  7  Geo.  4»  e.  96.  (Parodiial  ABseesment) 
Reg.  y.  Lunudaine,  587. 

7<3teo.4|57.  (InaoWent)  Doed.  Broughtonr. 
Storey,  14.  JSiniu  y.  ToMy,  120.  The  Queen 
y.  Coiiumfum«r«  of  Ineohent  Debtort^  Coiti  v. 
In  re  HamHn,  502. 

7  Geo.  4^  c  64.  (Error  in  Indictment)  Martin 
y.  The  Queen,  d&O. 

7  &  8  Geo.  4,  c.  30.     Queen  y.  Lowden,  551. 

4  Geo.  4,  c.  14.   (Limitation  of  Actions.)  Rout- 

ledge  y.  Rameay,  288. 
9  Geo.  4,  c  14.  (Written  Representation*)  Swann 

y.  PhiUpi,  374 
9  Gea  4,  c  17.    (Corporate  Office.)    The  Queen 

y.  Hwmphery,  470. 
9  Geo.  4,  c.  28.      Costa  on  Election  Petition. 

Bailey  y.  Bond,  420. 

II  Geo.  4,  c.  38.  (losolyent)  i>oed.  Broughton 
y.  Siort^,  14. 

11  Gteo.  4,  c.  64.    Neunnan  y.  7i&«  Ar/  of  Hard- 

wiek,  (Beet  Act)  284. 
U  Geo.  4,  &  1  WilL  4»  c.  70.     Commencement  of 

Term.    Doe  d.  Pordshan  y.  i?o^,  175. 
1  Will.  4^  e.  21.    (Costs  of  Mandamus.)    Reg.  y. 

St,  Saviour*8Southwark,234.  -JEx  parte  Turner, 

305. 
1  WilL  4,  c.  64,  8.  14.     Newman  y.  Earl  of  Hard- 

iMdfc,284. 


(Game,)  Mtddlefon  v.  Goi^ 
R. 


l&2WiU.4,c.a2. 

352. 
1  &  2  Win.  4,  c.  38.     Licenced  Ministers. 

y.  Bishop  of  London,  151. 

1  &  2  Will.  4,  c  58.  Interpleader  Act  Bamee 
V.  TAe  jBanA  of  England,  50.  FoAer  y.  NichoU- 
son,  181.     Newton  v.  Moody.  554. 
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1  Vi&em  At 

-^— —  Mm.  r,  I 

tut  Vice. c  no. c r 


The  Act  provided  tfMft  il 
fal  ibr  Ike  coannTto  like  ca 
tliai  dl  penou  dhoold  hcve  6«e  Efamr  to  Bro> 
It  ako  pnmded  that,  a  can  of 
•  bCMt  bei^g  nnk  in  the  csmL  and  nol  haw 

wnghed  ini  oy  the       ^ 

hom%  U  AomU  he  lam/ml§K  the  tamxpuij  to 
«d|^  it  op,  and  detain  it  till  after  pa jmcot  of 
oqieooei  thcrebj  Inonred :— Hdd;  that  tfaeae 
wdrda  iPere  imperitive  npon  the  eoinpanj  to 
weigh  op  a  aiiDheD  temd  aher  the  eipiration  of 
tmtntt'taat  honray  and  dut  thej  woe  liaUe  in 
caae  or  an  injoiy  eaoaed  in  ooneqnenoe  of  die 
veaad  not  having  ben  wci^iod  op.  P«mn6p 
▼•  The  LamemOer  Qumi  Cwipgiij^  40OL 

&  If  a 
fan  to  be 
Act»ihn 


the 


ilct* 


beaAdidbjaKpidof 
7W  Qnero  ▼.  6teifc,  3Mi. 


4b  Thewoid  OTiMfler  inSdebW.4^e.9#, 
a.  76»  ia  to  be  inlopRted  in  n  fa^ge  acMi^  and 
mliea  to  a  penoa  appointed  aa  Iwiimm  to  a 
ohurch,  ahhoqgh  anooicr  pcmn  had 
poiDted  and  acted  aa  leetnmr  to  the  an^  ...» 
The  Qfteem  w.  Tke  Mdfor  ^  Lieerpool,  153. 

SUPERSEDEAS.— See  Bail,  la 

TRESPAS&^ite  Comnenon^Ptaanno  9K 
Si,  30, 88»  30.^Maant  Ajn»  Skkvakt. 

U  In  trcapaaa  fa  driving  die  plaindflTa  ■Kfrp 
into  a  hidiwaT  and  leaving  than  thei^  it  ap- 
peared, Aat  die  iheep  bad  eac^Msd  from  the 
pkintiTa  doae  into  die  defaidaaf  a  doae,  by  a 
defect  in  the  dcfeadsic'afaieBa:  BeH  that  lie 
action  wia  mamtomaWr.  Sembk,  tfat  die  de» 
iendant  woiild  have  been  inadftad  in  ilrifhig  the 
aheepbeektodwplB^^afllaaflL    Curinrttii 

die 


9.  If  amit  be  let  aaidefori 
attarner  in  the  canaej  who  haa  aned  it 
aneitea  a  par^r  upon  it,  ia  liable  ia 
Codringiou  v.  ZJo^d,  358. 

TBOVER^See  limanjUMB,  a— P^^fir- 
nro,  10. 


of  dto  Acs, 
fa  die  cnmi^  d*  ( 
of  gooda.     Tie  Qmeem  v.  JIT  juok;  435u 
9.  ^caiUe,  that  die  word  "atagge,"  when  ^ 
pfird  to  a  carriage,  means 
floodior  iiiHiiiiyfH  fa  hhe,  at  a  fixed 


l.An 


and  it  doea  not 
V.  JIartM,  417. 


VKND& 


ad  heenaBBomtodma 
doljr  cGovcned,  to  report  iKethcrlt 
eiq^dient  to  enkiy 
time  alterwaidi  not 
vfatry  vaa  given  m  die  fblhnriiK  tanmr  "  No- 
ticeia  hereby  given,  diat  a  nM^^gwffl  be  KeM 
in  die  vertiy-foom^  on,  ftc,  at  nine  o*clodk  prc^ 
ciady^  to  receive  a  report  from  die  ^arch  com- 
imCteey  and  to  adopt  inch  meamres  as  may  ap- 
pevneeemvy  fa  canyin^  that  report  into 
ezeeutiou :"— fldtf,  that  dus  «aa  a  gnflgrW^i^ 
notice  of  die  meedng  under  58  Gea  3^  c.  45, 
and  59  GeouS,  c.  134,  (the  C3mRh  BdDdnig 
Aeto),  and  d»  58  Geo.  S,  fc  Oi,  (IheFiatrT 
Act.)   MlmUw.J- ^^...^^        -^ 


WATJBHMBN. 

Bf  die  57di  aecikm  of  7  &  $  Gca4,<.  75^ 
entiOed  ^An  Act  for  the  bett^  regulaMi  ol 
the  watenneQ  and  fidnennen  of  0»  nvcr 
Tkamee,"  the  Lord  Mayor  and  Aldermea  of 
X^mifen  were  empowered  to  make  audi  rukaaad 
bye-bnvB  aa  thinr  ahoold  dnnk  proper,  for  the 
ivgidadau  of  ^ boau,  9e$§ek,  and  edber  craft  te 
te  fMPitfer  Mr*er  within  Fcnlfa  On*  ind 


DIOBBT. 


WMtm;  MdtoMMdnifDiialtotMMMeifor 
Ae  breub  ^befeo(>^HM,  iStut  the  Mayor  nd 
Aldermen  had  autiiority  under  this  Act  to  make 
a  by^-law,  imposmg  a  penalty  upon  all  penoni 
navigating  steam  vessels  at  a  gieater  rate  than 
ftve  miles  per  hour.    Tiideil  t.  Combe,  5. 

WARRANT  OP  ATTORNEY. 

I.  A  warrant  of  attorney  given  by  apriaoner 
in  custody  on  mewe  process,  to  a  person  at 
whose  suit  he  is  not  in  custody,  need  not  con- 
form with  the  rule  of  IL  T.  8  W.  4,  I-  78. 
WecUheraU  v.  Long,  68» 

fi.  An  affidsTit  toset  sside  a  wanant  of  attor- 
ney, on  iStme  gronnd  that  it  does  not  oonfbrm  with 
that  nde,  is  snfficieDt,  if  it  appear  from  the 
atatemeMs  geaenUy,  that  the  detodant  was  in 
onitady  on  mesne  process.    Id* 

S.  An  attestation  to  a  warrant  of  an  attorney 
given  by  a  person  in  custody  on  mesne  process 
m  diis  form,  **  Witness,  Henry  King^  attorney 
ibr  the  defendant  at  hb  request,"  is  sufficient, 
as  ft  is  not  necessary  that  the  attorney's  dedara* 
tion  should  be  in  writing.  Todd  v.  Gompertz, 
60. 

4.  If  the  witness  was  the  plaintiff's  attorney, 
hot  attested  as  Aedetodanc'e  attorney,  it  is  not 
anficient.    Id* 

5.  A  wanant  of  attorney  directing  Judgment 
to  be  entered  up,  aa  of  a  term  generdly,  is 
good,  notwithatanding  the  rule  of  H.  T.  4  w.  4« 

6.  If  a  warrant  of  attorney  is  given  to  two 
persons,  one  of  whom  dies,  judgment  may  be 
entered  up  for  the  survivor  if  the  debt  survives. 
Hmd  w  kingeimi  181. 

7.  If  the  defendant's  signature  Is  attested  by 
the  party  to  whom  the  warrant  of  attorney  is 
given,  it  may  be  yerified  by  another  person.  Id, 

8.  If  a  warrant  of  attorney  authorises  a  per- 
son to  enter  up  iudgment,  vrithout  mentioninff 
his  executors  and  administrators,  the  Court  wiu 
not  allow  his  etecutor  to  enter  it  up,  although 
the  defeasance  states  that  on  non-payment  of  a 
certain  sum,  the  persons,  his  executors  and  ad- 
ministrators, may  enter  it  up.  FoUer  v.  dag^ 
gett,  IB^- 

9.  If  a  warrant  of  attorney  is  given  by  a  wo- 
man, aum  eoia  judgment  on  it  may  be  entered 
up  against  her  husband  without  notice.  Hig- 
glnbotiom  ▼.  HiggMetkm^  407. 

10.  If  a  warrant  of  attorney  is  given  by  a  wo- 
man, after  which  she  marries,  and  a  judgment  is 
by  mistake  entered  up  agamst  her,  the  Court 
im  grant  a  rule  niti  only  to  set  aside  this  judg- 
m^^  and  enter  up  one  against  her  husband. 
Fwsoch  T.  Fty,  408. 

11.  It  is  absolutely  necessary  that  a  wanaot 
of  attorney  should  be  produoedt  ha  oidar  that 


jiidgmaitmayberigiMil«nlt    JaoAt*^.  Ne* 

vUh,  408. 

12.  Judgment  cannot  be  entered  up  on  a  war- 
rant of  attorney,  even  though  the  defendant 
has  given  his  consent,  without  th^  usual  affidavit 
of  the  phintiff  that  the  mone^r  is  still  due,  unless 
the  shaence  of  such  an  affidavit  is  accounted  for. 
Barton  v.  Tumer,  419. 

WARRANT  OF  C0MMITM£NT.-.8ee 
ComuTMsirT.— Pilot,  1, 8. 

WAY. 

Trespass  q.  c,f.  Plea,  a  justification  that 
the  loeu9  in  quo  was  a  public  highway.  On  the 
part  of  the  plaintiff  was  offered  in  evidence  a 
document  dated  forty  years  previous,  and  dgned' 
by  thirteen  of  the  inhabitants  of  the  hamlet,, 
anoe  dead,  in  which  the  road  lay,  statine  that 
they  had  met  together  to  consider  whether  it 
was  proper  for  me  inhabitants  to  repair  the 
road,  and  that  they  were  of  opinion  that  it  oug^t 
not  to  be  repaired,  that  it  was  not  a  pubUc  road, 
but  a  private  one  belonging  to  Mr.  F.  Alao  an 
agreement  twenty-three  years  previous,  made 
betvreen  the  trustees  of  Mr.  P.,  the  proprietors 
of  some  neighbouring  worics,  and  the  officers  of 
the  hamlet,  by  vHneh  it  was  arran^  dttt  die 
road  Should  be  opened  on  the  condition  that  the 
proprietors  paid  6i.  yesriy  to  the  trustees,  and 
turnished  cinders  for  the  road,  and  ^at  the 
dnders  should  be  taken  to  and  spread  on  ^e 
road  by  the  hamlet.  The  conditiona  having 
ceased  to  be  performed,  the  road  was  closed ; — 
If  My  that  the  evidence  was  admissible;  the 
doonment,  aa  proof  of  refutation ;  the  agree- 
ment as  neptiving  the  presumption  of  an  inten-^ 
tion  to  dedicate  the  road  to  tne  public.  Bar^ 
rowehugh  ▼.  Johnmm,  162. 

WEIGHTS  AND  MEASURES. 

The  appointment  of  inspector  of  weights  and 
mesaures,  under  6  &  6  W.  4,  c.  63,  in  a  borou^, 
is  vested  in  the  recorder.  The  Queen  v.  ne^ 
Recorder  qfHuU,  385. 

WILL.— See  CoyENANT,  1. 

1.  A  testator  devised  his  lands  to  trustees  and 
theiT  Burvivora,  and  their  heixa,  (subject  to  a 
certain  annuity  a^d  to  thepayment  of  hia  debts), 
upon  truat,  to  reoove  die  rents,  issues,  and  pro- 
fita  thereof,  and  lo  pay  and  apply  them  from 
time  to  time  unto  the  only  proper  use  and 
behalf  of  his  wife,  Mary,  during  her  life,  and  after 
her  death,  upon  trust,  to  apply  the  rents,  issues,. 
proftts  towards  the  maintenance  and  support  of 
nis  daughter,  Isabella,  until  she  should  attain 
the  age  of  twenty-five  years;  and  from  and 
after  attuning  that  age,  then,  upon  trust  aa  to 
hia  real  estate,  snl^ect  and  charged  aa  afore^ 
said,  for  hia  said  daughter,  Isabdla,  her  heir^ 


TM 


DIGEST. 


and  $Mtpm  for  ever ;  and  he  gftTe  and  deviaed 
the  same  to  her  accordinglj.  But,  In  case  it 
anoold  happen  that  his  said  daughter^  InbeUa^ 
depart  this  life  without  leaving  iasae,  lawfully 
h^tten^  then,  he  gave  and  deviaed  the  said 
meHuages,  \MndM,  tenements,  and  real  estate, 
onto  the  lenor  of  the  plaindfT  and  J.  D.  H.,  their 
heira  and  assigns  for  ever,  as  tenants  in  com^ 
mon.  The  devi^^or  also  gave  the  trustees  a  power 
of  sale,  extending  over  «Ul  the  hereditaments  de- 
vised to  thera»  for  the  payment  of  dehts  and 
legacies,  and  theys^d  a  part  of  the  Unds  for 
those  purposes.  The  devisor's  wife  died  in  his 
lifetime,  and  after  (he  devisor's  decease ;  and, 
af^  attaining  twenty-one,  Isabella  Hodgson 
sufiered  a  recovery  of  the  lands  devised  to  her 
to  the  use  of  herself  in  fee ;  and  subsequently, 
in  consideration  of  an  intended  marriage  vritb. 
the  defendant,  conveyed  the  lands  to  the  use  of 
herself  for  life,  with  remainder  to  her  intended 
husband  for  life,  and  remainder  to  herself  in  fee. 
The  marriago  took  effect,  and  after  Isabella  H. 
had  levied  a  fine  to  the  same  uses,  she  died, 
under  the  age  of  twenty-five : — Heldf  fir^t,  that 
Isabella  took  an  equiuble  estate  tail  in  the  lands, 
whidi  vested  on  the  death  of  the  devisors. 
Secondly,  that  the  trustees  took  the  legal  estate 
in  fee>  and  that  the  lessor  of  the  plaintiff,  and 
J.  D.  H.,  had  an  equitable  remamder,  which 
was  barred  by  the  recovery  suffered  by  Isabella 
Hodgwn.  Voe,  dcm.  Cadogen  v.  Ewart,  946. 
8.  When  an  estate  is  devised  to  the  heir  upon 


aoooditioD,  expRv  oadoe  of  the  will  and  ooo* 
ditkm  moat  be  given  to  him  befete  his  estste 
can  be  deatroyecL  i>oe,  d.  Taylor  r.  Crisp, 
593. 

3.  The  heir  to  a  copyhold  may  bring  qect- 
menl  before  he  is  admitted,    /d. 

4.  A  testator,  by  his  will,  qroointed  H.  H. 
and  W.  H.  his  executors,  and  alter  giving  his 
wife  his  frediold  and  leaadliold  estates  for  life, 
directed,  that  after  the  decease  of  his  wife,  hb 
freehold  estate  apd  household  goods,  &c,  should 
then  be  sold  hy  his  said  executors  in  trust,  and 
all  the  money  be  equally  divided  between  hia 
children  i^HM,  that  the  demise  gave  a  mere 

Cer  to  the  executors,  and  not  the  fee  in  the 
s.    Doe,  d.  H.  Hampton  v.  ShoUer,  683. 

5.  Where  a  testator  executed  a  will  by  affix- 
ing his  mark ; — UM,  that  this  was  a  ^Dod  ex- 
ecution,  although  it  appeared  that  be  was  ac- 
customed to  write  his  name.  Baker  v.  Btnning, 
U8. 

WITNESS.— See  Attacbkbnt,  7.— 
ATTOBifmr  «1. — EviDBircE. 

WRIT  OF  TRIAL—See  Affidavit,  13— 
Sheriff's  Covbt. 

If  a  writ  of  trial  omits  to  set  oat  at  length  the 
form  directed  by  the  rule  of  H.  T.  4  W.  4,  die 
Court  will  arrest  the  judgment.  Bandford  v. 
Uaw^ford^  900. 
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